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PREFACE. 


In  this  edition  the  forms  and  notes  have  been  carefully 
revised,  and  a  few  additions  and  alterations  have  been  made* 
To  summarize  the  more  important : — 

In  Vol.  I. — Precedents  showing  how  to  turn  a  partnership 
into  a  limited  company  have  been  added,  see  pp.  887  et  seq. 

In  Vol.  II. — Charitable  Assurances  have  been  collected 
under  the  head  '*  Mortmain  and  Charity,"  and  the  note  on 
Charitable  Conveyances  has  been  altered  with  a  view  of 
enabling  the  draftsman  more  readily  to  find  the  law  applicable 
to  the  particular  matter  he  may  have  in  hand. 

An  attempt  has  been  made  to  facilitate  dealings  with  the 
legal  estate  in  partnership  property,  on  dissolution  or  on  the 
retirement  of  a  partner  by  adopting  the  plan,  originally 
applied  to  mortgages  of  leaseholds  by  demise,  of  enabling  the 
continuing  or  surviving  partners  to  appoint  a  trustee  of  the 
partnership  property  in  the  place  of  the  person  ceasing  to 
be  a  partner,  see  p.  834. 

Clauses  have  been  added  (see  p.  649,  note)  with  a  view  of 
obviating  the  necessity  of  applying  to  the  Court  for  the 
appointment  of  trustees  of  a  compound  settlement. 

The  Precedents  in  both  volumes  have,  to  some  extent,  been 
revised  with  a  view  of  indicating  alterations  rendered 
necessary  by  the  Land  Transfer  Act,  1897,  and  many 
variations  have  been  suggasted  for  use  in  unregistered 
assurances  where  there  is  any  probability  of  the  land  being 
registered.  A  few  Precedents  have  also  been  inserted  for 
executors  dealing  with  land  under  the  Land  Transfer  Act, 
1897.  It  will  be  found  that,  as  a  general  rule,  the  words 
''executors,  administrators,  and  assigns/'  have  been  omitted 
in  limitations  of  personalty. 


VI  PREFACE. 

In  many  cases  the  notes  in  this  edition  contain  a  short 
statement  of  the  effect  of  cases  which  were  only  referred  to  in 
the  former  editions.  Somewhat  elaborate  notes  dealing  with 
the  provisions  of  the  Land  Transfer  Acts  have  been  inserted 
throughout  this  edition.  A  new  note  dealing  with  the  stamps 
on  Contracts  for  sale  will  be  found,  Vol.  I.,  p.  884. 

It  is  hoped  that  the  Table  of  Gases,  which  has  been  com- 
piled by  Mr.  A.  E.  Williams,  clerk  to  Sir  H.  Elphinstone, 
with  a  view  of  giving  all  the  references  in  the  reports  to  the 
cases  cited  in  the  work,  may  prove  of  use  to  the  Practitioner. 

The  Editors  express  most  hearty  thanks  to  the  many 
gentlemen  who  have  assisted  them  by  the  loan  of  Precedents 
and  by  giving  advice,  or  by  making  suggestions ;  especially  to 
Mr.  Casson,  one  of  the  Conveyancing  Counsel  to  the  Court, 
who  has  placed  his  vast  experience  at  the  service  of  the 
Editors,  to  Mr.  M.  G.  Davidson  (who  has  kindly  perused  the 
proof  sheets),  to  Mr.  P.  S.  Gregory  for  the  loan  of  valuable 
Precedents,  to  Mr.  Brickdale,  of  the  Land  Eegistry  Office,  for 
assistance  on  questions  relating  to  registration,  to  Mr. 
F.  J.  Lewis  and  Mr.  B.  L.  Cherry  for  general  assistance,  and 
to  an  anonymous  correspondent  for  most  learned  and  accurate 
comments  on  the  last  edition,  which  unfortunately  arrived 
after  a  great  part  of  this  edition  was  in  type. 

Mr.  Coltman  desires,  also,  to  express  his  thanks  to  Mr. 
Bonham  Carter  for  bis  assistance  in  connection  with  the  note 
on  the  Bills  of  Sale  Act  in  Vol.  II. 

The  Editors  will  be  obliged  to  any-  gentlemen  who  will 
favour  them  with  comments  or  suggestions  that  may  be 
useful  in  a  subsequent  edition.  They  may  add  that  the 
responses  which  they  have  received  to  a  similar  request 
contained  in  the  last  edition  have  in  every  case,  even  where 
the  suggestions  have  not  been  adopted,  received  very  careful 
attention. 

LiNCOLNB'  Inn, 
May,  1899. 
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ABBREVIATIONS. 


Ahbretiationi  uted 

in  the  Precedents  and  in  the  parte  cf  teat  printed  in  italics 

and 

in  so  much  of  the  Notes  printed  in  temt  type* 

according 

accdg 

between  . 

betn 

accordingly 

accdly 

building  . 

bldg 

account  . 

acct 

calendar  . 

calr 

acknowledge    . 

acknowe 

capital 

capl 

acknowledgment 

.     acknmt 

certain     . 

certn 

additional 

.     addl 

certificate 

certfe 

administration  . 

admon 

1 

charge 

chge 

administrators  . 

.     ads 

children  . 

chin 

aforesaid 

afsd 

circumstances  . 

circes 

afterwards 

.    aftwds 

codicil 

codl 

against     . 

.     agst 

commissioners 

commrs 

agreed 

.     agrd 

company 

Co 

agreement 

.     agrmt 

Companies    Clauses 

amount    . 

.     amt 

Consolidation  Act 

v-»«      v->«     V> 

annual 

.     annl 

Act 

annuity     . 

anny 

comprised 

comprd 

another    . 

.     anor 

consideration   . 

conson 

appurtenances . 

appurts 

consolidated    . 

consold 

arbitrator 

arbitror 

contained 

contd 

assign 

assn 

containing 

contg 

attain 

.     attn 

conveyance 

convce 

attorney  . 

.     atty 

conveyancing  . 

convcg 

bankrupt 

.     bkpt 

Conveyancing  Act 

C.  A. 

bankruptcy 

.     bkcy 

co-partnership  . 

co-ptnp 

before 

.     bfe 

county     . 

coy 

beneficial 

benefl 

court 

ct 

bequeathed 

.     bequed 

covenant 

covt 

bequest   . 

.     beqt 

creditor   . 

credor 

ABBREVIATIONS. 


daughter . 

daur 

heirs 

.     hrs 

debenture 

deb 

hereditaments 

hds 

decease    • 

dece 

hereafter . 

.    hrafter 

declaration 

declon 

hereby     . 

.    hby 

declared  . 

decld 

hereinafter 

.    hinafter 

defendant 

deft 

herein 

.    hrin 

described 

descd 

hereinbefore 

.    hinbfe 

difference 

diffce 

hereof 

.     hrof 

director   . 

diror 

hereto 

.    hto 

discharge 

dischge 

hereunder 

hninder 

dividend  . 

divd 

hereunto 

hrunto 

division    . 

divon 

herewith  . 

.     hwith 

document 

doc 

husband  . 

husbd 

dwelling  . 

dwg 

immediately    . 

,    immedly 

education 

educon 

incorporated 

.     incorpd 

either 

eir 

incumbrance    . 

.     incumbce 

entered    . 

entd 

indenture 

.     indre 

entitled    . 

entled 

inheritance 

.     inhance 

equal 

eql 

insurance 

.     insce 

erections . 

erons 

intended  . 

intd 

estate 

este 

interest    . 

intt 

execute    . 

exte 

joint 

..       .    jt 

execution 

exon 

TAnd  Clauses  C 

onsoli- 

executors 

exs 

dation  Act,  i 

845  .     L.   C.  C. 

expense    . 

expse 

Act,  1 845 

expressed 

expd 

Land  Transfer 

Act  .     L.  T.  A. 

expressly 

exply 

Land  Transfer 

Rules    L.  T.  R. 

Finance  Act     . 

F.  A. 

lawful 

.     Iful 

following . 

• 

foUg 

letter 

.    Ire 

funeral     . 

funl 

limitation 

.     limon 

general     . 

genl 

limited     . 

.     limd 

Goodeve's    La' 

w    of 

machinery 

.     machy 

Personal  Pro 

perty, 

maintenance    . 

.     mtce 

2nd  edition  . 

• 

M.L.P.P. 

manner    . 

.     mner 

Goodeve's     La' 

w    of 

Married       Wo 

men's 

Real  Propert 

f     • 

M.L.R.P. 

Property  Act 

.     M.  W.  P. 

grandchildren  . 

• 

grandchln 

Act 

grant 

• 

grt 

marriage  . 

marre 

guardian  . 

• 

gdian 

matter 

.    mre 

ABBREVIATIONS. 


CI 


memorandum  . 

mem 

property  . 

.     ppty 

mentioned 

mentd 

proprietor 

.    proptor 

messuage . 

messe 

provided  . 

.     provd 

mineral    . 

mini 

provision . 

.     provon 

money     . 

moy 

proviso     . 

provo 

mortgage . 

mtge 

purehase  . 

.     pehase 

mortgagee 

mtgee 

purpose   . 

ppose 

mortgagor 

.    mtgor 

pursuance 

psuance 

necessary 

.     necy 

pursuant . 

psuant 

neither     . 

neir 

quarter    . 

.     qtr 

nevertheless 

nevs 

railway     . 

.     rly 

notwithstanding 

notwg 

reasonable 

.    reashle 

number    . 

no. 

receipt     . 

rect 

numbered 

nod. 

receive     . 

rece 

occasioned 

occa.sd 

redemption 

redmon 

original    . 

origl 

referred    . 

.     refd 

otherwise. 

orwise 

register    . 

.     regr 

paid         .         .         . 

pd 

registered 

.     regrd 

parcel 

peel 

registrar  . 

regtr 

part 

■    Pt 

release     . 

.    rele 

particular 

.    parlar 

remainder 

remr 

parties 

pties 

representative  . 

repve 

partner     . 

ptner 

request    . 

reqt 

partnership 

.     ptnp 

requisition 

requon 

party,  ies 

.     pty,  ies 

residuary . 

residy 

perform    . 

.    pform 

respect     . 

.     respt 

person 

.     pson 

respective 

respive 

piece 

pee 

respectively 

resply 

pkintiff    . 

.     pit 

reversion . 

revon 

policy 

.     poly 

reversionary     . 

revy 

policies    . 

.     pols 

right 

.     rt 

possessed 

possed 

said 

.     sd 

possession 

.    posson 

schedule  • 

schdle 

premises  . 

.     premes 

security    . 

secy 

presents   . 

.     psnts 

secured    . 

seed 

previous  . 

.     prevs 

separate  . 

septe 

prmapal  . 

.    ppal 

Settled  I-and  Act 

iD.  1^.  A* 

proceedings 

.     pedgs 

several     . 

.    sevl 

proper 

.     pper 

shall 

.     shl 

cu 


ABBREVIATIONS. 


should 
singular    . 
society 
solicitor    . 
stock 
subject     . 
subsequent 
succession 
successor 
sufficient . 
survivor  . 
testamentary 
testator    . 
thereabouts 
thereafter 
thereby    . 
therefrom 
therein     . 
thereinafter 
thereinbefore 
thereof     . 
thereon    . 
thereto 
thereupon 
together  . 
trustee 
Trustee  Act 
Vendor     and 
chaser  Act,  i 

whatsoever 
whereas  . 
whereby  . 
wherein  . 
whereof  . 
wheresoever 
which 


Pur- 

874 


shd 

singr 

socy 

solor 

stk 

subjt 

subseqt 

succon 

succor 

sufft 

survor 

testy 

testor 

thrabts 

thrafter 

thby 

thfrom 

thrin 

thinafter 

thinbfe 

thof 

thron 

thto 

thrupon 

togr 

tree 

T.  A. 

V.    &   P. 

Act 
whatsr 
whas 
whby 
whrin 
whof 
wheresr 
wch 


o  / 


W.,B.&C. 
wd 

yor 
-ce 


\ 


-on 


without    .  .     witht 

witness     .        .        .    wits 
witnesseth        .        .    witneth 
Wolstenholme's  Con- 
veyancing and  Set- 
tled Land  Acts 
would 
year 

younger   . 
^  -ance 

-ence 

-ment       .        .    -mt 

-ation 

-etion 

-ition 

-ution 

-action 

-ection 

-iction 

-uction 
^  -hold        .        .     -hd 
-ing      .       at   end    of   word    of 

more  than  one 
syllable  where  fol- 
lowing a  conso- 
nant -g 

It  will  of  course  be  understood 
that  the  abbreviation  of  a  word  is 
used  in  the  plural  of  the  word, 
and  also  in  words  derived  from 
it,  unless  otherwise  stated: — 

Thus 

appoint    .  •  .  appt 

appoints  .  •  .  appts 

appointor  •  .  apptor 


a 


a>  en 

B    CO 
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Page  69    Last  line.    After  "  parent"  iiuert  ''Re  Gage,  [1898]  1  Ch,  498." 

„    100    Line  9  from  end.      After  ''Re  Blake''  inseH  "but  Stirlin'/,    J., 
declined  to  make  the  order  in  Re  J.  Af.,  43  Sol.  J.  76." 

„    240    Note  (d),  line  5.    After  "title"  inseH  "  Re  Deightan  and  I/arru, 
[1898]  1  Ch.  458." 

„  275  Note  (d).    Add  "Janes  t.  Bamett,  43  Sol.  J.  297." 

„  338  Line  8  from  end.    For  "  purchaser"  read  "  vendor." 

„  406      ,,      9.    "  partneis "  should  be  italics. 

„  488  First  reference  in  note  should  be  "  See  potty  p.  909." 

„    621    Line  5  from  end  of  note.    J'or  "  family  charges "  tay  "jointure  or 
contingent  portions." 

„    574    Line  4  from  bottom  of  text.    For  "  last  Precedent "   read   "  Pre- 
cedent LXIl." 

„    631    Note  (e).    Add  "discussed  in  Re  Hodgson,  [1898]  2  Ch.  545.*' 

„    802    Form  xii.    As  to  the  ownership  of  spoil  banks,  see  Bnileau  y. 
Meath,  [1898]  2  Ch.  301. 


AGREEMENTS  (a). 


I. 

AGREEMENT  mth  a  Builder  ar  Contractor  for  buUd- 
ing  a  HousB  or  executing  other  Works.  With  varia- 
tions. 

AGRMT    [or,    Articles,    or    Mem,    of    agrmt]   made    the  Parties, 
day  of  betn  A.  of,  &c.  (hinafter  called  the  con- 


tractor) of  the  one  pt,  &  B.  of,  &c.  (hinafter  called  the  owner) 
of  the  other  pt.     [Whby  IT  IS  AGRD  as  follows]  :  (b) 


(a)  For  references  to  various  forms  of  agreement,  see  under  the  heading 
Agreement  in  the  Index  and  in  Vol.  2,  under  the  headings  Partition, 
Partnership  and  Patents.  As  to  the  Stamps  on  Agreements,  see  the  Stamp 
Act,  1891,  54  &  55  Vict.  c.  89,  ss.  22  and  23,  and  the  Schedule,  heads 
AosKiicEirr,  Gbnbral  Exbmptions  from  all  Stamp  Duties  ;  and  as  to 
AgreementB  under  Seal,  the  heads  Bond  and  Covenant. 

[h)  The  following  are  various  forms  for  commencing  the  operative  part  of    ^orms  of 
an  agreement,  though  in  ordinary  cases  it  is  not  necessarj  to  insert  any   coinmenoe- 
fonnal  oommencement  where  there  are  no  recitals  : —  ^„~^^ 

1.  "  It  is  hby  [mutually]  agrd  [by  &  betn  the  sd  pties  hto]   ments. 

as  follows  :  '* — 2.   Where  there  are  several  parties,  and  each  is  to  be    Short  form, 
expressed  to  be  bound  to  the  performance  of  his  own  acts  only,   **  each   &    Fuller 

every  of  them,  the  sd  A.,  B.,  C,  &  D.,  [pry  the  sd  respive  pties  ^®™* 
brto]  so  far  as  relates  to  his  own  acts  &  defaults  only  [or,  so 
kf  as  the  agrmts  hinafter  contd  are  or  ought  to  be  pf ormed 
by  him,  his  hrs,  exs,  ads,  or  assns,  but  not  further  or  orwise] 
doth  hby  [in  conson  of  the  agrmts  hinafter  contd  on  the  pt  of 
the  others  or  other  of  them]  agree  with  the  others  or  other  of 

them  as  follows  :  " — 8.  Where  there  are  several  parties  of  the  one  part  Where 
▼ho  are  to  be  jointly  and  severally  bound  and  entitled  to  the  benefits  of  the  ^^^^ 
agreement,  and  one  party  of  the  other  part,  "  the  sd  A.,  B.,  &  C,  do    bound*  *" 

hby  jtly  &  sevlly  agree  with  the  sd  D.,  and  the  sd  D.  doth  hby  jointly  and 
agree  with  the  sd  A.,  B.,  &  C,  jtly  &  sevlly  (so  far  as  the  ^^^^"^  ^* 
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1.  The  contractor   shl    at  his    own  cost  [take  down    & 
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In  case  of 
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agreement. 
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agrmts  hinafter  contd  are  or  ought  to  be  pformed  by  the  sd" 
pties  resply  or  their  respive  hrs,  exs,  ads,  or  assns)  as  follows :  " 

— 4.  Where  one  of  the  parties  is  a  firm,  "  the  sd  A.  (sO  far  &C.)  doth 

hby  agree  with  the  sd  B.  &  Co.  &  with  the  sevl  ptners  in  their 
firm  jtly  &  sevUy,  and  the  sd  B.  &  Co.  (so  far,  &c.)  do  hby  for 
themselves  &  the  sevl  ptners  in  their  firm  jtly  &  sevUy  agree 

with  the  sd  A.  as  follows  :  "  Under  an  agreement  in  either  of  the  two- 
last  forms,  all  or  any  of  the  parties  jointly  or  severally  liable  ooold  be  saed 
in  the  same  action :  see  B.  S.  C,  1883,  Order  XVI.  rr.  4  and^. — 5.  Where 
a  married  woman  is  a  oontractinfi^  party,  it  is  nnneoeesary,  having  reg^ard  to- 
the  M.  W.  P.  A.,  1893  (56  &  57  Vict.  o.  63),  s.  1,  that  the  intention  to 
bind  her  separate  estate  should  be  expressed. 

In  the  case  of  agreements  under  seal,  it  is  sufficient  (or  to  speak  more 
correctly,  customary,  there  being  of  course  no  magic  in  the  word)  to  substi- 
tute the  word  "  covenant  "  for  "  agree."  See  also  the  forms  under 
"  Covenant."  it  is  now  wholly  unnecessary  that  the  covenant  should 
be  expressed  to  bind  the  "  hrS,  exS,  &  ads,"  of  the  covenantor  according 
to  the  form  formerly  in  use  in  the  case  of  instruments  under  seal  (though  it 
was  practically  of  little  use  even  as  regards  the  word  "  hrs  ")  ;  see  the 
C.  A.,  1881,  44  &  45  Vict.  c.  41,  s.  59 ;  Elph.  Introd.  114 ;  and  the  words  inr 
question  are  omitted  in  the  commencement  of  covenants  or  other  obligationa 
in  this  work.  But  it  must  be  remembered  that  the  Act  does  not  obviate 
the  necessity  of  expressly  binding  the  '^  assns  "  of  the  covenantor  where 
this  was  necessary  before  the  Act,  in  order  to  make  the  burden  of  the 
covenant  run  with  the  land  (where  the  law  so  permits),  and  in  such  cases 
some  practitioners  insert  all  the  words  '*  hrs,  exS,  ads,  &  assns." 

The  benefit  also  of  a  contniot,  whether  under  seal  or  not,  will  (unless  sucb 
construction  is  excluded  by  the  terms  or  nature  of  the  contract)  devolve^ 
in  the  case  of  leaseholds  (including  estates  pvr  autre  vie  devolving  on  the- 
personal  representatives)  and  personalty,  on  the  personal  representatives,  or 
in  the  case  of  real  estates  of  inheritance,  or  pur  autre  vie  devolving  on  the 
heir,  on  the  heirs,  as  well  as  the  assigns  of  the  parties,  without  any  ezpresff 
mention  of  their  *'  hrS,  exS,  ads,  &  assns  "  (see  as  to  covenants  relating 
to  land,  the  C.  A.,  1881,  s.  58)  ;  and  the  benefit  of  a  contract  ^yith  several 
persons  jointly  will  devolve  on  the  survivors,  &c.,  see  the  same  Act,  s.  60. 

Where  an  agreement  varies  the  terms  of,  or  is  otherwise  connected  with,  sl 
previous  instrument  or  several  instruments,  it  may  be  convenient  in  order 
to  avoid  reciting  the  prior  instrument  or  instruments  to  describe  the  latter 
one  as  supplemental,  or  intended  to  be  read  as  annexed  thereto  (in  lieu  of 
being  endorsed).  The  provision  in  the  C.  A.,  1881,  s.  53,  as  to  this  applies 
only  to  deeds,  but  this  expedient  can  of  course  be  had  recourse  to  in  all 
cases  independently  of  that  enactment,  as  it  needs  no  statutory  authority. 
See  the  note,  infra,  under  the  head  '^  DeedS  "  as  to  making  instruments 
supplemental  to  prior  instruments. 
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street,  &c.,  &]  erect,  build,  &  completely  finish  in  a  good, 
substantial,  &  workmanlike  mner  [&  with  the  best  materials 
of  their  sevl  kinds  (a)],  a  house  &  other  bldgs  upon  a  piece  of 
ground  belongg  to  the  owner,  situate  &c.,  &  contg  &c.,  or^ 
"upon  the  site  of  the  sd  existg  house  &  bldgs  "  accordg  to  the 
plans,  elevons,  &  sectns,  &  in  accordce  with  the  specificon  of 
works  &  drawgs  wch  have  been  resply  signed  by  the  contractor 
&  by  C,  the  surveyor  of  the  owner,  or,  "  shl,  at  his  own  cost, 
exte  &  completely  finish  i&c.,  the  sevl  works  mentd  in  the 
specificon  hrunto  annexed,  accdg  to  the  plans  &c.,"  &  the  con- 
tractor hby  admits  that  the  sd  specificon,  plans,  &  drawgs  are 
sofffe  for  their  intd  ppose,  &  that  the  works  can  be  successfully 
exted  in  accordce  thwith,  witht  any  addtl  or  extra  work 
other  than  such  work  as  is  necessarily  implied  thrin,  or  to  be 
inferred  thfrom  upon  a  fair  &  liberal  constron. 

2.  The  sd  works  shl  be  exted  under  the  diron  &  to  the  Works  to 
satisfon  in  all  respts  of  the  sd.  G.  or  other  the  surveyor  for  the  to  nti^ 
time  being  of  the  owner  (ft),  who  shl  have  been  apptd  to  act  *^«*>on  <>* 
for  him  for  the  ppose  of  this  contract  by  some  writg  under 

his  hand  delivered  to  the  contractor  at  his  place  of  business 
(hinafter  refd  to  as  the  surveyor). 

3.  On  the  signg  of  this  contract  complete  and  full  posson  of  Compie- 
the  sd  premes,  so  far  as  may  be  necy  for  the  exon  of  the  sd  ^^^°' 
works,  but  not  so  as  to  constitute  a  tenancy,  shl  be  given  to 

the  contractor,  who  shl  forthwith  commce  the  sd  works  & 
actively  prosecute  the  same,  &  the  sd  works  shl  in  all  respts  be 
completed  [&  the  sd  house  &  bldgs  made  fit  for  habiton  & 

use]  within calr  months  from  the  time  when  such  posson 

8hl  be  given ;    Frovd  that  in  case  any  delay  shl  arise  from  Delay. 
fire,  tempest,  frost,  or  other  inevitable  cause,  or  accident,  or 
from  any  strike  (c)  or  lock-out  in  the  bldg  trade,  or  by  the 
default  of  the  owner  in  payg  in  due  course  any  moys  due  & 
payable  to  the  contractor  under  this  contract  (d),  then  such 

(a)  Where  the  materishls  are  to  be  supplied  by  the  owner,  substitute : 

"but  with  materials  to  be  supplied  by  the  owner  as  hmafter 

mentd ; "  and  add  the  provisions  in  note  (d)  infra.,  and  in  notes  (a),  (e),  p.  4. 

[h)  See  as  to  probable  bias  Eekeraley  v.  Mersey  Docks,  ^c,  [1894]  2  Q.  B.  667 . 

(c)  As  to  the  meaning  of  the  word  *'  strike,"  see  Stephens  v.  Harris,  56 
L.  J.Q.B.D.  516. 

W  '*  Or  in  supplying  the  materials  for  the  sd  works  after 
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farther  time  shl  be  allowed  for  the  complon  thof>  as  the  ear* 
veyor  shl  in  writg  certify  to  be  reasable. 

4.  All  materials  to  be  used  in  the  works,  although  the 
same  may  not  be  parly  mentd  in  the  specificon  (save  as  orwise 
provd  by  the  sd  specificon,  &  save  as  may  be  hrafter  orwise 
required  by  the  owner  or  the  surveyor,  by  any  writg  under  his 
hand),  shl  be  supplied  &  furnished  by  the  contractor  (a). 

5.  The  contractor  shl,  on  the  complon  of  the  sd  works,  at 
his  own  expse,  remove  &  clear  away  all  scaffoldg,  fencg,  un- 
used materials,  &  rubbish  from  the  same,  &  leave  the  whole 
of  the  works  &  premes  in  a  clean  &  pper  state. 

6.  The  owner  shl  pay  to  the  contractor  the  sum  of  £ , 

wch  shl  include  the  cost  of  labour,  <fe  of  all  materials  (c), 


MaterialB 
prorided 
by  owner. 


notice  in  that  behalf  shl  have  been  given  by  the  contractor  as 
hinafter  mentd." 

(a)  In  the  case  mentioned  in  note  (a),  p.  3^  substitute  for  the  provision  in 

the  text  the  foUowing :  **  AH  the  old  materials  of  the  existg  bldgs 
wch  shl  not  be  fit  to  be  used  in  or  about  the  sd  works  shl  forth- 
with  be  removed  by  the  contractor  at  his  expse,  &  shl  when  so 
removed  become  his  ppty,  &  all  new  materials  to  be  used  in  or 
about  the  sd  works  shl  be  provd  by  the  owner,  &  shl  from 
time  to  time  be  delivered  by  him  at  his  own  expse  at  the  place 
where  the  sd  works  are  to  be  exted,  as  the  sd  materials  shl  be 
required  by  the  contractor,  reasble  notice  in  that  behalf  being 
given  by  him  to  the  owner :  But  all  scaflfoldg,  tackle,  tools, 
machy,  plant,  &  other  things  requisite  or  pper  for  the  sd  works, 
except  the  materials  used  thrin,  shl  be  provd  by  &  at  the  expse 
of  the  contractor  :  The  sd  works  shl  be  exted  with  the  sd  old 
materials  so  far  as  the  same  shall  be  fit  for  the  ppose,  &  with 
the  new  materials  to  be  supplied  as  afsd  by  the  owner  to  the 
contractor,  who  shl  be  acctable  for  the  same,  &  shl  be  chgd 
for  all  materials  wch  shl  be  certified  by  the  surveyor  to  be  fit 
for  use,  but  not  to  have  been  used  in  or  about  the  sd  works,  a 
reasble  allowce  being  made  for  waste,  &  the  amt  so  to  be  chgd 
shall  also  be  fixed  by  the  surveyor,  &  shl  be  pd  by  the 
contractor  to  the  owner." 

(b)  As  to  the  liabUity  of  the  builder  to  pay  the  charges  of  the  quantity- 
surveyor,  see  North  ▼.  Baaaett,  [1892]  1  Q.  B.  333. 

(c)  "Except  such  as  are  hby  agrd  to  be  supplied  by  the 


owner. 


>> 
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plant,  &  other  things  required  for  the  pposes  of  the  works,  AiternatiTe 
&  of  the  convce  or  transport  &  removal  thof  to  or  from  the  p"*^**"*"* 

works,  in  mner  foUowg,  that  is  to  say,  the  sum  of  £ , 

npon  the  prodon  to  the  owner  of  the  certfe  of  the  surveyor 

that  work  to  the  value  of  £ has  been  duly  exted  to  his 

satisfon  by  the  contractor,  the  further  sum  of  £ upon 

the  prodon  of  the  like  certfe  that  work  to  the  value  of  £ 

has  been  so  exted  (d),  &  the  remr  of  the  sd  sum  of  £ 

npon  the  prodon  to  the  owner  of  the  certfe  of  the  surveyor 
that  the  sd  works  have  been  in  all  respts  completed  [&  the 
sd  house  &  bldgs  made  fit  for  habitation  &  use]  in  accordce 
with  this  contract,  &  to  his  satisfon,  [^or,  '^in  sums  amtg  to 
£90  p.c.  on  the  value  of  the  works  as  the  same  shl  proceed, 

&  not  being  less  than  £ at  each  paymt,  wch  percentage 

shl  be  ascertained  by  the  sd  surveyor,  &  shl  be  pd  upon  his 
certfe  of  the  same  being  produced  to  the  owner,  &  the  remr 

of  the  sd  sum  of  £ ,  die,  as  bfe ;  "  or,  "  Thb  sum  to  be  pd 

by  the  owner  to  the  contractor  for  the  sd  works  shl  be  ascer- 
tained accdg  to  the  rates  specified  in  the  schdle  of  prices 
annexed  to  the  sd  specificon,  so  far  as  the  prices  are  there 
specified,  wch  prices  shl  include  the  cost  of  labour,  dc.^  as  above 
(save  as  orwise  provd  by  the  sd  specificon  or  schdle  of  prices), 
k  the  paymt  for  any  work  not  included  in  the  sd  schdle  of 
prices  shl  be  fixed  by  the  surveyor :  Wbeklt  paymts  on  acct 
shl  be  made  by  the  owner  to  the  contractor  upon  the  certfes 
of  the  surveyor  of  the  contract  value  of  the  work  exted,  subjt  to 
a  dedon  of  10  p.c.  upon  such  value,  wch  shl  be  retained  by  the 
owner  until  the  complon  of  the  work,  &  shl  be  pd  to  the  con- 
tractor upon  the  certfe  of  the  surveyor  of  the  works  havg  been 
completed,  k  of  the  balce  remaing  due  to  the  contractor."] 


(d)  Occasionally  the  jwyment  of  the  last  instalment  is  delayed  for  a  year   Where 
80  as  to  allow  of  defects  being  discovered :    in  this  case  say, ''  And  the   P^X'^^'^^  ^^ 

remr  of  the  sd  sum  of  £ one  yr  after  the  prodon  to  the  ment  is  to 

owner  of  the  certfe,"  rfc,  as  in  text.     "In  case  the  surveyor  ^^eJ*y«d* 
shl  within  the  sd  yr  certify  that  any  work  [or  materials]  are 
defective,  the  same  shl  fortiiwith  be  made  good  by  the  contrac- 
tor at  his  own  expse,  or  on  his  default  by  the  owner  at  the 
expse  of  the  contractor." 
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7.  The  surveyor  shl  not  give  his  certfe  in  respt  of  any  work 
wch  is  in  any  respt  defective  or  not  accdg  to  contract  or  orwise 
not  done  to  his  reasble  satisfon,  or  while  the  contractor  is  not 
usg  due  diligce  in  the  prosecon  of  the  works,  or  orwise  makg 
default  in  the  pformce  of  this  contract. 

8.  The  owner  [or  the  surveyor]  may  at  any  time  durg  the 
progress  of  the  works  by  order  in  writg  under  his  hand, 
make  or  cause  to  be  made  any  alterons  in  the  sd  origl 
specificon  &  plans  byway  of  addon  or  omission,  or  orwise  deviatg 
thfrom  ;  &  the  sd  works  shl  be  exted  accdg  to  the  sd  alterons 
or  devions  under  the  diron  &  to  the  satisfon  of  the  surveyor 
in  the  same  mner  as  if  the  same  had  been  included  in  the 
sd  origl  specificon  &  plans  ;  &  any  work  or  materials  wch  shl 
so  be  ordered  not  to  be  done  or  used  shl  be  omitted  or 
shall  not  be  used  by  the  contractor. 

9.  All  addons  and  dedons  to  be  made  to  or  from  the  amt 
of  the  contract  price  in  respt  of  any  such  alteron  or  devion 
from  the  sd  specificon  or  plans  as  afsd  shl  be  [ascertained 
accdg  to  the  rates  specified  in  the  schdle  of  prices  annexed  to 
the  sd  specificon,  &  in  case  the  rates  are  not  thrin  specified, 
shl  be]  fixed  by  the  surveyor.  And  the  diffce  of  expse  occa- 
sioned by  any  such  alteron  or  devion  shl  be  added  or  deducted 
(as  the  case  may  be),  to  or  from  the  contract  price.  But  no 
paymt  or  allowce  whatever  shl  be  made  to  the  contractor 
for  any  extra  work  or  materials  done  or  used  by  him  witht  a 
previous  order  or  authority  in  writg  from  the  owner  (d) ;  & 
any  alteron  or  devion  ordered  or  authorised  as  afsd  shl  not 
in  anywise  alter  the  total  contract  price  to  be  pd  to  the  con- 
tractor, except  so  far  as  the  same  shl  alter  the  amt  of  labour 
or  the  value  of  the  materials  wch  may  be  required  to  be  used 
in  or  about  the  works,  nor  shl  alter  the  mode  in  wch  the  con- 
tract price  is  to  be  pd,  or  in  wch  the  value  of  the  work  done 
is  to  be  ascertained  with  a  \'iew  to  the  paymt  thof.    And  the 


(a)  Ab  to  the  power  of  the  Court  on  the  bankraptcy  of  the  contractor  to 
order  a  certificate  to  be  given,  see  ifarp.  Gray,  58  L.  J.  Q.  B.  5. 

(b)  Ab  to  this  daose,  seeRaev,  Ptto,  1  T.  &  J.  37. 

(c)  Ab  to  this  clause,  see  Tharsis  Sulphur  Sf  Copper  Company  y.  McElroy, 
3  App.  Ga.  1040;  Richard*  y.  Jfay,  10  Q.  B.  D.  400. 

(d)  The  words  **  or  the  surveyor  '*  are  sometiines  inserted  here,  bat 
Uiey  are  somewhat  dangerous,  as  they  enable  the  surreyor  to  increase  the 
cost  of  the  works  without  the  sanction  of  the  owner. 
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contractor  shl  not  by  reason  of  any  such  addon  to  or  alteron 
in  the  works  as  af sd  be  allowed  any  farther  time  for  completg 
the  same,  except  sach  further  time,  if  any,  as  the  surveyor 
shl  in  writg  certify  to  be  reasble  (e). 

10.  Ths  owner  shl  be  entled  to  deduct  any  moys  wch  the  Power  to 
contractor  shl  be  liable  to  pay  to  the  owner,  under  this  con-  ^^^^ 
Iract  or  orwise,  from  any  sum  wch  may  become  payable  to  the  o^"^  *>y 
contractor  hrunder  :   And  the  surveyor  in  makg  his  certfes  as  (/). 
afsd  shl  have  regard  to  any  sums  so  chgeable  against  the  con- 
tractor :    Frovb  always,  that  this  provon  shl  not  affect  any 

other  remedy  by  action  at  law,  or  otherwise,  to  wch  the  owner 
may  be  entitled  for  the  recovery  of  any  such  moys. 

11.  In  case  the  sd  works  shl  not  in  all  respts  be  completed  Penalties 
I&  the  sd  house  &  bldgs  made  fit  for  habiton  &  use]  [&  ^^J\^^^^ 
all  scaffoldg,    fencg,    unused    materials   &  rubbish   cleared 

away]  on  or  before  the  sd day  of ,  or  within  such 

extended  time  as  shl  be  allowed  for  that  ppose,  as  hinbte 
mentd,  &  the  surveyor  shl  certify  in  writg  the  fact  of  such 
non-complon  or  non-removal,  then  the  contractor  shl  pay  to 

the  owner,   as  liquidated  &  ascertained  damages  for  such 

default,  &  not  as  a  penalty,  the  sum  of  £ for  every  subseqt 

week,  &  so  in  proportion  for  any  pt  of  a  week,  until  the 
complon  of  the  sd  works,  &  the  removal  of  all  scaffoldg, 
fencg,  unused  materials  &  rubbish,  such  complon  &  removal 
to  be  certified  in  writg  by  the  surveyor. 

12.  All  materials  wch  may  from  time  to  time  durg  the  JJf*®"*!^; 
progress  of  the  works  be  in,  upon,  or  about  the  premes  for  use  property 
in  the  sd  works,  shl  be  deemed  to  be  the  absolute  ppty  of  the  °^«™P>oyw 

(e)  "Unless  a  clause  to  this  effect  is  inserted,  no  penalty  can  be  recoyered 
for  delay  if  additional  works  are  ordered.  Dodd  y.  Churton,  [1807J 
1  Q.  B.  562. 

(/)  As  to  the  right  of  set-off  in  the  absence  of  express  contract,  see 
Young  y.  KUcKin,  3  Ex.  D.  127. 

(g)  That  this  proyision  is  effectnal,  see  Law  y.  Local  Board  of  BeddUch, 
[1S021  1  Q.  B.  127. 

(h)  Although  a  proyision  for  forfeiture  of  the  building  materials  to  the   As  to 
•owner  on  the  bankruptcy  of  the  contractor  would  be  yoid  as  a  yiolation  of   bankraptcy 
the  policy  of  the  bankruptcy  law  within  the  principle  of  Higinbotham  y.   ^  default 
Solme  (19  Yes.  88),  that  a  man  cannot  yalidly  contract  that  his  property   tractor' 
•shall  go  oyer  on  his  bankruptcy  so  as  to  be  taken  away  from  his  creditors 
J^Etp.  Jwg,  14  Ch.  D.  19  ;  Emp.  BaHer,  26  Ch.  D.  610),  the  clause  in  the  text, 
Jhaying  no  reference  to  bankruptcy,  is  free  from  this  objection  {Brown  y. 
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AGREEMENTS. 


IHonage  to 
works. 


Contract 
not  to  be 
assigned 


Power  in 
case  of  de- 
lay or  bad 
work  to 
take  works 
out  of  con- 
tractor's 
hands. 


As  to  as- 
Higninent 
Igr  con- 
tractor. 


Death  of 
contraclor. 


owner ;  but  the  contractor  shl  nevs  be  solely  responsible  for 
the  loss  or  destron  thof ,  &  for  all  damage  wch  may  happen 
thto  by  fire,  tempest,  or  any  other  cause  whatsr,  and  the  con- 
tractor shl  Ukewise  be  liable  to  make  good  all  damage  wch 
may  happen  to  the  sd  works  from  any  cause  whatever  durg. 
the  progress  thof . 

18.  Thb  contractor  shl  psonally  superintend  the  exon  of 
the  works,  &  shl  not  assn  [or  sublet]  this  contract,  or  any  pi 
thof,  witht  the  express  licence  and  approval  in  writg  of  the 
owner. 

14.  In  case  at  any  time  durg  the  progress  of  the  works- 
any  unnecy  delay  shl  occur  in  the  carryg  on  of  the  same 
through  the  default  of  the  contractor  [&  such  delay  shl  be 
certified  in  writg  by  the  surveyor],  &  the  owner,  or  the  sur- 
veyor, shl  give  a  written  notice  to  the  contractor  to  proceed 
with  the  sd  works,  or  leave  the  same  at  his  then  or  last  known 
place  of  abode  or  business,  &  the  contractor  shl  not  proceed 

with  the  sd  works  to  the  satisfon  of  the  surveyor  within 

days  after  such  notice  shl  have  been  so  given,  or  left,  or  in 
case  the  contractor  shl  at  any  time  neglect  or  omit  to  pull 

Bateman,  L.  B.  2  C.  P.  272  ;  Exp,  DicHn,  4  Ch.  D.  524)  ;  and  is  not  touched 
by  the  Bills  of  Sale  Acts  (Reeves  v.  Barlow,  11  Q.  B.  D.  GIO ;  12  Q.  B.  D. 
486 ;  see  36  Sol.  J.  761)  ;  and  is  preferable  to  a  mere  licence  to  seize  the 
materials  on  the  default  of  the  baUder,  although  this  would  prevaU  against 
the  trustee  in  bankruptoj,  and  would  not  be  within  the  BiUs  of  Sale  Acta 
(Exp.  Newitt,  16  Gh.  D.  522).  The  clause  is  sometimes  extended  to  the 
oontraotor's  plant,  but  this  being  contrary  to  the  intention  of  the  contract 
is  wrong ;  and  clause  14  should  be  relied  on  as  to  this. 

(a)  This  would  not  of  course  interfere  with  an  assignment  by  the  contrac- 
tor of  moneys  to  become  due  to  him  under  the  contract,  subject  to  the- 
owner's  rights  under  clauses  10  and  14.  As  to  the  effect  of  an  assignment 
by  way  of  mortgage  or  otherwise  of  such  moneys  (whether  actually  earned 
or  not),  as  between  the  particular  assignee  and  the  trustee  under  a  subse- 
quent bankruptcy  or  liquidation  of  the  contractor,  see  Tooth  ▼.  Halleti,  4- 
Gh.  242  (where  the  claim  of  the  trustee  was  preferred ;  but  the  case  turned 
or  is  distinguishable  on  the  ground  that,  the  contractor  being  in  default^, 
the  buildings  were  completed  by  the  trustee  with  his  own  moneys,  so  that 
the  case  was  the  same  as  if  the  work  had  been  taken  out  of  the  contractor'a 
hands  under  the  forfeiture  clause)  ;  E»p.  Nichols,  22  Ch.  D.  782,  disrtin- 
guished  in  Egp.  Moss,  14  Q.  B.  D.  810 ;  Drew  v.  Josolyne,  18  Q.  B.  D.  590. 
As  to  the  effect  of  such  an  assignment  upon  subsequent  dealings  between 
the  owner  and  the  contractor,  see  Briee  ▼.  Bannister,  8  Q.  B.  D.  569.  The- 
contract  of  a  builder  is  not  a  personal  contract,  and,  therefore,  on  his  death, 
his  personttl  rupresentativeB  may  cany  it  out.  (Marshall  v.  Broadhwst,  I 
Or.  &  J.  403.) 
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dawn  or  remove  any  work  or  materials  wch  the  surveyor  shl 
have  certified  in  writg  to  be  defective,  or  not  acedg  to  contract, 

within  davB  after  written  notice  so  to  do  shl  have  been 

given  to  him  or  left  on  the  works  by  the  owner  or  the  surveyor, 
or  left  as  af sd,  or  within  such  further  time  as  may  be  specified 
in  such  notice,  or  in  case  the  contractor  shl  assn  [or  sublet] 
this  contract  or  any  pt  thof  witht  licence  (b)  :  Thbn  &  in  any 
Bueh  case  the  owner  shl  be  at  liberty,  witht  avoidg  this  con- 
tract, to  take  the  sd  works  wholly  or  partially  out  of  the  hands 
of  the  contractor,  &  to  employ  any  other  pson  or  psons  to  exte 
the  same,  &  for  that  ppose  to  take  posson  of,  &  use  all 
materials,  scaffoldg,  plant,  tools,  implemts,  &  things  on  or 
about  the  sd  works ;  &  all  expses  &  damages  thby  incurred  shl 
be  ascertained  &  certified  by  the  surveyor,  &  shl  be  pd  by  the 
contractor  to  the  owner. 

15.  The  certfe,  or  decision  in  writg,  of  the  surveyor  upon  Certifi- 
any  mre  as  to  wch  he  is  hby  required  or  authorised  to  certify  surveyor, 
or  decide,  shl  be  final  &  bindg  upon  both  pties,  except  that  the 
surveyor  may  by  any  certfe  make  any  corron  or  modificon  in 

any  previous  certfe  wch  shl  have  been  made  by  himself,  or  by 
any  predecessor  in  his  office. 

16.  Thb  contractor  shl  conform  in  all  respts  to  the  provons  Conformity 
&  regulona  of  any  genl  or  local  Act  of  Parliament,  or  of  any  Acta."  *"^ 
local  authority  wch  may  be  applicable  to  the  sd  works,  & 
indemnify  the  owner  agst  all  penalties  incurred  by  reason  of 

the  non-observce  of  any  such  provons  or  regulons. 

17.  The  contractor  shl  indemnify  the  owner  agst  all  actions  Damage  to 
or  pcdgs  wch  may  be  brought  or  taken  agst  the  owner  in  respt     ^    *^' 
of  damages  caused  to  a  highway  by  the  contractor  in  the 
pformce  of  this  contract  (c). 

(b)  It  has  been  usual  to  extend  this  clanse  to  the  case  of  the  contractor    As  to  bank- 
beooming  bankrupt,  &c.,  but  such  a  provision  has  been  decided  to  be  void   '°P^7' 
IS  operating-  to  deprive  the  trustee  in  bankruptcy  of  rights  which  he  would 
otherwise  have  had  in  respect  of  the  bankrupt's  property,  and  being  there- 
fore opposed  to  the  policy  of  the  bankrupt  law  according  to  the  principle 
notieed  above,  p.  7,  note  (h),  and  would  also  deprive  the  trustee  of  his 
option  to  elect  to  complete  the  contract  for  the  benefit  of  the  creditors. 
Bxp.  Barter,  26  Ch.  D.  610,  and  is  therefore  here  omitted.    As  to  the  right 
of  the  trustee  in  bankruptcy  to  disclaim  onerous  contracts,  see  the  Bank- 
mptey  Act,  1888,  s.  55.    If  the  builder  abandons  his  oontract  uncompleted,   Qaantum 
be  has  no  claim  on  a  quantum  meruit ;  Sumpter  v.  Hedges,  [1898]  1  Q.  B.  678.    meruit. 

(e)  Bee  the  Locomotives  Act,  1898  (61  &  62  Vict.  c.  29),  s.  12. 
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Interfer- 
ence with 
lights. 


Arbitration 
(a). 


[18.  The  owner  shi  indemnify  the  contractor  agst  aU 
&  pcdgs  on  the  pt  of  any  pson  havg  or  claimg  anciei 
on  acct  of  any  actual  or  alleged  or  apprehended  inter 
the  sd  bldgs  &  works  thwith.] 

[19.  Arbitron  Clause.     See  Abbitron.] 

In  wits  whof  the  sd  pties  have  hrunto  set  their 

hands  the  day  &  yr  first  above  written,  or,  "As    w: 
hands  of  the  sd  pties." 

Signed  by  the  above-named  — 
in  the  presce  of,  or,  "  Wits  to  the 
signature  of  the  above-named 


Agreement 
to  execute 
works. 


To  lemoTc 
plant  on 
completion. 

Pajment. 


Penalties 
for  delay. 


II. 

AGEEEMENT  with  a  Builder  or  Contbactob. 

Short  Form  (b) . 

Parties,  as  in  the  last  Precedent. 

1.  The  contractor  shl  forthwith  commce  &  bfe  the  e: 

of weeks  from  this  date  in  all  respts  complete  wi 

best  materials  in  the  best  workmanlike  mner  &  to  the  ss 
of  the  owner  all  the  works  &  things  mentd  or  refd  to 
parlars  or  specificon  hrunto  annexed  in  &  upon  the  ho 
premes  thrin  mentd. 

2.  The  contractor  shl  within  one  week  from  the  comp 
the  sd  works  &  things  remove  all  his  scaffoldg,  pla 
materials  from  the  premes. 

8.  The  owner  shl  pay  to  the  contractor  the  sum  of  i 
for  the  sd  works  &  things. 

4.  If  from  any  cause  whatever  the  sd  works  [includj 
addonal  works  so  directed  as  hinafter  mentd,  (c),]  &  tl 
shl  not  be  completely  finished,  &  the  sd  scafifoldg,  { 


(a)  The  expediency  of  inserting  axi  arbitration  clause  may  be  do' 
nnleas  it  be  a  olanse  making  the  decision  of  the  architect  or  surveyo: 
dusive.  For  a  very  stringent  danse  of  this  nature  which  was  uphe] 
TuUit  Y.  Jac$on,  [1892]  3  Ch.  441. 

(b)  This  form  may  suffice  for  smaU  transactions,  but  is  less  protect 
the  owner  than  the  last  precedent. 

(c)  See  note  (e),  p.  7. 
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&  materials  removed  within  the  time  &  in  mner  afsd,  then 
the  owner  may  deduct  from  any  moys  then   or    thrafter 

due  or  payable  to  the  contractor  the  sum  of  £ per  day 

for  every  day   after  the  expiron  of  weeks  from  this 

date  until  such  complon  &  removal  shl  be  effected,  as  &  for 
liquidated  damages. 

5.  In  case  there  shl  not  be  sufft  moy  due  to  the  contractor  to  Payment  of 
make  such  dedon,  then  the  excess  shl  be  pd  by  the  contractor 

io  the  owner. 

6.  In  the  event  of  such  default  the  owner  may  employ  &  ^°^  default 
pay  other  workmen  to  finish  the  sd  works,  &  may  use  any  tor,  owner 
ficaffoldg,  plant,  &  materials  on  the  premes  belongg  to  the  con-  ™*y  ®^" 
tractor  for  such  ppose,  &  shd  he  pay,  or  be  liable  to  pay,  a  workmen, 
larger  sum  for  finishg  such  works  than  the  amt  he  wd  be  in- 
debted lor  to  the  contractor,  then  the  excess  shl  be  pd  to  him 

bj  the  contractor. 

7.  The  owner  may,  if  he  thinks  fit,  require  the  omission  of  ^'''*?*^  ™*y 
any  of  the  works,  &  in  that  case  a  proportionate  sum  shl  be  omiasion 
deducted.  ^^  ^^*«- 

8.  All  work  rendered  necy  in  conseqce  of  the  doing  of  the  ^^*'J}^ 
works  hby  agrd  upon  shl  be  deemed  to  be  included  in  &  form  incidental 
pt  of  this  contract,  although  not  mentd  in  the  specificon,  &  no  ^^'^^' 
addonal  paymt  shl  be  made  to  the  contractor  for  the  same. 

9.  No  addonal  works  shl  be  done  by  the  contractor  except  Additional 
upon  the  previous  order  in.writg  of  the  owner  agreeing  to  upon  writ- 
pay  for  the  same,  &  shd  the  same  be  done  witht  such  order  *®°  **"**'• 
the  contractor  shl  not  be  entled  to  any  addonal  paymt  for  the 

same. 

10.  Lastly,  the  contractor  shl  as  well  after  as  bfe  he  shl  po^^teactor 

to  make 

have  been  pd  for  the  sd  works  &  things,  &  witht  any  further  good  de- 
paymt,  for  a  period  of  one  yr  after  complon  make  good  any  ^®^^ 
defects  whatever  in  such  works  &  things,  &  especially  in  the 
roofs  or  drainage  of  the  premes,  &  the  owner  may  retain  a  sum 
not  exceedg  10  p.c.  of  the  total  contract  price,  until  the 
expiron  of  such  period  as  a  secy  for  the  pformce  by  the  con- 
tractor of  this  stipulon.     As  wits,  &c. 
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Agreement 
by  con-  j 
tractor. 


Agreement 
bj  owner. 


III. 

AGREEMENT  with  a  Builder  or  Contractor.  A 
Short  Fornif  where  the  Terms  are  embodied  ii 
Specification. 

Parties,  as  in  Precedent  I. 

1.  The  contractor  shl  exte,  maintain,  &  do  the  sevl  a 
&   things  mentd  &  described  in  the  specificon  or  ps 

hrunto  annexed  &  signed  by  the  contractor  &  by 

architect  [surveyor]  of  the  owner,  &  the  plans  and  drawingi 
to  in  such  specificon  or  parlars,  in  &  upon  the  premes 
mentd  within  the  time  or  times  &  in  conson  of  the  pe 
to  be  made  to  him  by  the  owner  as  thrin  mentd,  &  shl  i 
respts  be  bound  by,  pform,  observe,  &  fulfil  all  the  con 
stipulons,  &  provons  expd  &  contd  in  such  specificc 
parlars,  &  wch  are  expd  or  intd  to  be  bindg  on  &  1 
pformed,  observed,  or  fulfilled  by  the  contractor. 

2.  In  conson  of  the  premes  the  owner  shl  make  t 
contractor  the  paymts  mentd  in  the  sd  specificon  or  p 
at  the  respive  times  &  in  the  mner  thrin  mentd,  subjt  t 
dedons,  retentions,  and  abatemts  (if  any)  to  be  made  ti 
as  thrin  expd,  &  shl  in  all  respts  be  bound  by,  pform,  ob 
&  fulfil  all  the  Condons,  stipulons,  and  provons  thrin  coi 
wch  are  expd  or  intd  to  be  bindg  on  &  to  be  pfo 
observed,  &  fulfilled  by  the  owner.    As  wits,  &c. 


IV. 

CONTRACT   between   a   firm    of  Shipbuilders    < 
Steamship  Company  for  building  Stbambrs. 
TioNS  where  the  contract  is  under  Seal  (a). 

Agrmt  [under  seal]  made,  &c.,  between  A.  &  Co.,  c 
(hinafter  called  the  builders),  of  the  one  pt,  &  the  — 
Limd  (hinafter  called  the  pchasers),  of  the  other  pt. 


Ab  to  mode       (a)  As  to  the  mode  in  which  Umited  companies  contract,  see  the  Ck>: 
in  which       ^ct,  1867,  SO  &  81  Vict.  c.  131,  s.  37.    Where  an  agreement  to  whid 
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1.  Tin  builders  (provd  the  pchasers  shl  duly  make  to  them  Agreemeni; 
ttie  sevl  paymta  at  the  sevl  times  &  in  mner  hinafter  set  yeaseb. 
fortii)  will  build  &  complete  for  the  pchasers,  of  the  best  & 

most  substantial  materials  &  workmanship,  two  vessels  & 
engines,  with  outfit  &  appurts,  of  the  foUowg  class,  dimen- 
flions,  &  power,  viz. :  Class  A  90  in  Lloyd's  Registry,  dimen- 
sions, length ft.,  breadth  inside ft.,  depth  from  top 

to  keel ft.,  &  havg  cylinders  of &  inches,  & 

stroke,  &  a  workg  pressure  of  lbs.  to  the  square 

inch,  &  in  all  other  respts  accdg  to  the  specificons  &  plans 
signed  by  the  builders  &  the  pchasers'  engineer. 

2.  Thb  builders  shl  build  the  sd  vessels  under  the  super-  Time  for 
intendoe  &  to  the  reasble  satisfon  of  an  engineer  or  surveyor  *^^"^  ^'^° 
for  the  time  being  appted  by  the  pchasers,  &  (provd  the 
paymts  afsd  are  duly  made)  shl  launch  the  sd  vessels  &  make 

the  same  in  all  respts  fit  &  ready  -for  their  trial  trips  on  or  bfe 

the day  of ,  &  shl  forthwith  thraf ter  complete  the 

sd  vessels  &  make  the  same  ready  for  delivery  afloat  to  the 
pchasers  or  their  daly  authorised  agent  in  a  usual  &  con- 

Tenient  place,  in  river  or  dock,  on  or  bfe  the day  of , 

k  in  case  of  default  for  every  week's  delay  beyond  the  last-  Penalties 
mentd  date  the  builders  shl  pay  to  the  pchasers  the  sum  of  ^^"^  ^^^^^' 

£ ,  as  liquidated  and  ascertained  damages,  &  not  as  a 

penalty,  &  so  on  in  like  proportion  for  any  period  less  than  a 
week,  &  such  amt  may,  at  the  option  of  the  pchasers,  be 
deducted  from  the  pchase  moy. 

3.  Any  of  the  dirors  of  the  pchasers  or  their  engineer  or  works 
surveyor  or  any  other  pson  authorised  in  that  behalf  by  writg  "*y  ^  '^^' 
under  the  hand  of  their  secretary  may,  durg  the  bldg  of  the  behalf  of 

'        purchasers. 

pany  ia  a  party,  which,  like  the  above  precedent,  doea  not  require  to  be  by    limited 

deed,  bat  would  be  sufficient  if  in  writing^,  signed  on  behalf  of  the  company   companioa 

by  any  person  authorised  in  that  behalf,  is  in  fact  execdted  by  the  company   contract. 

under  its  common  seal,  it  is  believed  to  be  usual  to  make  it  under  seal  as  to 

the  other  parties  also ;  whether  the  affixing  of  the  seal  of  the  company  would 

make  the  instrument  chargeable  with  stamp  duty  as  a  deed  if  the  other 

parties  execute  under  hand  only,  seems  doubtful,  but  the  practice  is  to  stamp 

it  aa  a  deed.    Where  a  deed  is  not  essential,  it  wiU  suffice  if  the  agreement 

is  signed  by  an  authorised  agent  of  the  company  (usually  one  of  the  direc- 

Una  and  the  secretazy).    There  can  now  rarely,  if  ever,  be  any  advantage, 

except  with  reference  to  the  Statute  of  Limitations,  in  employing  a  deed 

where  an  agreement  under  hand  only  is  by  law  sufficient. 
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Parehase 
money  to 
be  paid  by 
instal- 
ments. 


Vessels 
during 
building 
to  be  the 
property  of 
purchasers. 


sd  YGBsels  &  on  the  trial  thof ,  at  aU  reasble  times  visit  and 
spect  the  same,  and  examine  the  state  &  progress  of  the 
vessels  &  the  workmanship  thof ,  &  the  materials  nsed  &  i 
to  be  used  in  the  constron  thof ,  &  may  by  all  pper  means 
&  prove  the  quality  &  sufficiency  of  the  work  &  materials  t 
&  the  sd  engineer  or  surveyor  may  reject  any  work  or  mat< 
wch  may  be  inconsistent  with  the  sd  specificons  or  orwise 
accdg  to  contract,  &  require  the  same  to  be  removed,  repla 
or  altered  at  the  expse  of  the  builders. 

4.  The  pchasers  shl  pay  to  the  builders  as  the  pchase 

for  each  vessel  the  sum  of  £ ,  by  five  equal  instalml 

£ each,  to  be  pd  in  cash  [by  acceptces  of  the  pchase: 

six  months'  date],  namely,  one-fifth  when  the  keel  has 
laid,  one-fifth  when  the  ship  is  in  frame,  one-fifth  when 
ship  is  plated,  the  boiler  shells  riveted,  the  furnaces  put 
&  the  cylinders  for  the  engines  cast  and  bored,  one-fifth  i 
the  ship  is  launched  &  the  machy  ready  to  go  on  board,  i 
remaining  fifth  when  the  ship  is  completed  &  ready  for  del 
after  a  satisfactory  trial.  [The  sd  respive  instalmts  shl  1 
ten  days  after  the  builders  shl  procure  &  produce  tc 

pchasers  at  their  office  in the  certfe  in  writg  of  tl 

engineer  or  surveyor  that  such  instalmts  are  resply  d 
payable.  Frovd  that  in  case  the  sd  engineer  or  surveyc 
at  any  time  neglect  or  refuse  witht  reasble  cause  to  give  i 
builders  his  certfe  in  writg  that  any  instalmt  is  due  &  pa^ 
when  such  instalmt  is  in  fact  due  &  payable,  the  mre  ii 
pute  shl  be  referred  to  arbitron  as  hinafter  provd]. 

5.  The  vessels  as  they  are  constructed,  &  all  their  en 
boilers,  &  machy,  &  all  materials  from  time  to  time  in 
them,  whether  in  the  bldg  yard,  workshop,  river,  or  else 
shl  (a),  immedly  as  the  work  proceeds,  become  the  ppty 
pchasers,  &  shl  thenceforth  be  &  remain  in  the  posson 
builders  only  as  the  trees  of  the  pchasers  for  the  sole  pi 


Additional 
clause. 


(a)  If  the  clAnse  in  the  text  is  inserted,  the  following  may  be  ad 
to  which,  see  Wood  y.  Bell,  6  El.  &  Bl.  355  :— 

"  Immedly  upon  the  paymt  of  the  first  instalmt  of  the 
moy  the  builders  shl  affix  the  name  of  the  pchasers  up 
vessels  in  a  conspicuous  place  &  mner,  &  shl  not  remo 
same  witht  their  consent." 
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oompletg  the  sd  vessels  &  deliverg  the  same  when- completed 
to  the  pehasers,  &  shl  not  be  deemed  to  be  within  the  posson, 
order  or  disposal  of  the  builders  for  any  ppose  except  the 
eomplon  thof  &  the  due  pformce  of  this  contract,  but  the 
builders  shl  at  all  times  have  a  lien  thron  for  their  unpd 
pcbase  moj  (b). 

6.  In  the  event  of  the  builders  makg  default  in  the  prosecon  Power  to 
of  the  eonstron  of  the  vessels,  engines,  boilers,  &  machy,  or  tooor^ete 
makg  default  in  the  delivery  of  either  vessel  by  the  date  stipu-  ^o^i"  ^^ 
lated,  it  shl  be  competent  for  (but  not  incumbent  upon)  the  baiiden' 
pchasers  to  take  posson  of  the  vessels  in  their  then  state,  &  all  (^)- 
materials  intd  for  them  as  afsd,  &  to  complete  the  vessels, 
engines,  boilers,  and  machy,  with  power  for  this  ppose  to  enter 

into  any  contract  with  other  builders,  &  to  use  the  yard,  work- 
shops, machy,  &  tools  of  the  builders  witht  makg  any  paymt 
or  allowce  for  such  use,  &  the  cost  incurred  by  the  pchasers  in 
the  exercise  of  any  of  the  powers  of  this  clause  shl  be  deducted 
from  the  pchase  moy  then  unpd,  if  sufft,  &  if  the  same  is  not 
sofit  shl  be  made  good  &  pd  by  the  builders.  Any  exercise  of 
the  powers  of  this  clause  shl  be  witht  prejudice  to  any  claim 
lor  delay  under  clause  2. 

7.  Thb  vessels  and  machy  shl  be  at  the  risk  in  all  rspts  of  insurance, 
the  builders  until  delivered  to  the  pchasers,  &  until   such 
delivery  the  builders  shl,  at  their  own  cost,  keep  the  same,  or 

sueh  pts  throf  as  shl  from  time  to  time  be  constructed  &  in 

(ft)  Aa  to  what  is  sufficient  to  take  a  ship  out  of  the  order  and  disposition   Order  and 
of  the  builders,  see  Woods  y.  Russell,  6  B.  &  Aid.  942 ;  Wood  y.  Bell,  6  El.  &   disposition. 
BL  356 ;  Exp.  Hodgkin,  L.  E.  20  Eq.  746;  M'Bain  v.  Wallace,  6  App.  Ca.  588.    Bills  of 
In  Ewp.  Hodgkin  the  question  was  raised,  but  not  decided,  whether  a  mortgage   Sale  Acts^ 
of  an  unfinished  ship  to  a  stranger  is  within  the  Bills  of  Sale  Acts.    In  the 
present  case  it  seems  that  the  ship  and  materials  being  in  the  possession  of 
the  bmlders,  the  above  clause  would  not  be  a  bill  of  sale,  as  it  merely 
states  the  terms  on  which  the  builder  holds  the  ship.    At  common  law  the 
thipbuilder  has  a  lien  for  his  charges  (Franklin  y.  Hosier,  4  B.  &  Al.  341 ; 
£«p.  WHlcughhy,  16  Ch.  D.  64).    It  is  conceived  that  if  (as  is  sometimes  done) 
the  dauBe  gave  the  purchasers  only  a  lien  for  the  instalments  of  purchase- 
money  paid  by  them  until  completion,  it  would  be  void  under  the  Bills  of 
Sale  Act  of  1882 ;  the  case  being  different  from  those  under  ordinary  build- 
ing oontracts  referred  to  above,  p.  7,  note  (h).    That  an  unfinished  ship  is 
liable  to  be  distrained  upon  for  rent  owing  by  the  builders  as  lessees  of  the 
yard  or  dock,  see  Clarke  v.  MiUwaU  Dock  Co.,  17  Q.  B.  D.  494. 

(c)  As  to  this  clause  not  extending  to  bankruptcy,  see  Exp.  Barter,  26  Ch. 
D.  510 ;  supra,  p.  9,  note  (b). 
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No  pay- 
ment for 
extra  work. 


Purchasers 
may,  by 
writing, 
require 
alterationf!. 


Trial  trips. 


Extension 
of  time. in 
case  of 
strike  or 
delay  in 
payment 
of  any  in- 


their  posson,  insured  agst  loss  or  damage  by  fire  in  one  or 
more  first-class  office  or  offices  [to  be  approved  by  the  pchasers 
in  the  jt  names  of  the  builders  &  the  pchasers]  in  an  amt 

exceedg  by  £ for  each  vessel  the  pchase  moy  then  pd  for 

the  same,  and  shl  deposit  the  pels  for  such  insurces  with  the 
pchasers  [&  in  case  the  builders  shl  neglect  to  insure  the  sd 
vessels  as  afsd  or  to  keep  such  insurces  on  foot,  the  pchasers 
may  effect  &  keep  up  such  insurces  &  deduct  the  expses  thof 
from  the  pchase  moy],  &  in  case  the  sd  vessels  or  their  machy 
or  any  pt  thof  shl  be  destroyed  or  damaged  by  fire,  the  moy 
reed  in  respt  of  the  insurces  thof  shl  be  applied  in  rebldg  or 
reinstatg  the  same. 

8.  No  extension  of  time  shl  be  allowed,  &  no  paymt  what- 
ever shl  be  made  for  extra  work  &  materials  (but  such  extras 
shl  be  considered  as  done  for  the  satisfon  of  the  builders), 
unless  bfe  the  same  are  done  or  provd,  the  pchasers  by  wrtg 
under  the  hand  of  one  of  their  dirors  &  their  secretary  direct 
such  extras  to  be  done  or  provd,  &  agree  to  the  extension  of 
time  &  increase  of  cost  to  be  allowed  in  respect  thof.  The 
pchasers  shl  be  at  liberty  to  require  any  alterons  or  addons  to 
be  made  in  or  to  the  vessels,  engines,  boilers,  or  machy  [provd 
such  alteron  or  addon  does  not  injuriously  affect  the  genl  in- 
tention and  desi«;n  of  the  sd  specificon  &],  provd  they  do  so  iii 
writg  under  the  hand  of  one  of  their  dirors  &  their  secretary, 
in  wch  case  the  terms  &  prices  of  such  alterons  &  addons,  & 
the  extension  of  time  (if  any)  to  be  allowed  in  respt  thof  shl 
be  agrd  upon  in  wrtg,  &  this  agrmt  shl  thenceforth  take  effect 
as  varied  by  such  supplemental  agrmt. 

9.  The  trial  trips  shl  be  [betwn  the  ports  of & & 

shl  be]  at  the  risk  &  expse,  in  all  respts,  of  the  builders,  who 
shl  find  the  crew  necy  for  the  safe  navigon  of  the  vessels  &  for 
the  engine  deptmts  on  such  trial  trips,  &  the  coals  &  engine 
stores,  &  also  the  marine  insurce  on  such  trials,  &  no  delivery 
shl  be  considered  complete  until  after  a  trial  satisfactory  to  the 
pchasers'  engineer  or  surveyor. 

10.  In  the  event  of  a  strike  or  lock-out  of  workmen  takg 
place  in  the  district  &  extendg  to  the  builder's  yard,  or  any 
other  place  where  the  materials  for  the  sd  vessels  or  the 
machy  thof  are  prepared,  or  in  case  the  hours  of  labour  of  the 
workmen  employed  by  the  builders  shl  be  reduced  below  those 
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at  psnt  customary  in  their  works,  so  as  to  interfere  with  the  rtaiment 
constron  of  the  sd  vessels,  &  provd  that  notice  in  writg  of  such 
strike  or  lock  out  or  redon  in  the  hours  of  labour  shl  be 
immedly  given  by  the  builders  to  the  pchasers  at  their  office 

in ,  or  in  case  of  any  delay  takg  place  in  the  paymt  of 

any  instalmt  of  the  pchase  moy,  the  builders  shl  be  allowed 
one  day's  extension  of  time  for  the  bldg  &  complon  of  the  sd 
vessels  for  each  day  of  strike  or  lock  out  or  delay  in  paymt,  or, 
in  case  of  such  redon  in  the  hours  of  labour  as  afsd,  shl  be 
allowed  a  pper  extension  of  time  to  be  settled  in  case  of  diffce 
by  a  referee  as  hinafter  provd. 

11.  In  the  event  of  any  instalmt  of  the  pchase  moy  remaing  ProyisioDs 
nnpd  for  fourteen  days  after  the  same  is  due,  the  builders  shl  ^^uU  in 
be  entled  to  intt  thron  at  £2  p.c.  p.a.  over  the  current  Bank  payment  of 
of  England  rate,  &  shl  be  at  liberty  to  sell  the  vessel  upon  m°oney. 
irch  such  instalmt  may  be  overdue,  as  she  may  then  lie,  with 

the  engines,  boilers,  &  machy,  or  may  complete  her  &  sell  her 
after  complon  by  public  auction  or  private  contract,  &  any 
loss  on  such  resale  shl  be  made  good  by  the  pchasers^  &  any 
balce  of  the  proceeds  of  such  sale  wch  may  remain  after 
satisfyg  all  claims  of  the  builders  shl  be  pd  to  the  pchasers. 

12.  In  the  event  of  any  defective  work  or  material  being  Defective 
discovered  in  the  sd  vessels,  or  eir  of  them,  or  the  engines,  ^^^^ 
boQers,  or  machy  thof  within  six  months  after  the  same  shl 

have  been  delivered  to  the  pchasers,  wch  shl  be  proved  by 
them  to  have  existed  at  the  time  of  such  delivery,  then  &  in 
such  case  the  same  shl  be  repaired  &  replaced  by  the  builders 
or  at  their  expse,  but  this  shl  not  include  consequential 
damage  or  any  extra  cost  beyond  the  expse  of  such  repairs  if 
the  same  were  done  in  the  United  Kingdom. 

18.  Arbitron  Clause.    See  Arbitron. 

In  wits  whof  the  sd  pties  hto  of  the  first  pt  &  one  of  the 

dirors  &  the  secretary  of  the  sd Co  Limd  have  hrunto 

set  their  hands,  ar,  '^the  sd  pties  hto  of  the  first  pt  have 

hnmto  set  their  hands  &  seals,  &  the  sd Co  Limd  have 

hnmto  affixed  their  common  seal "  the  day  &  yr  first  above 
written. 


(a)  See  note  (c)  p.  3. 
K.E. — VOL.  I. 
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Engage- 
ment of  B. 
a»  manager 
for  a  term. 


Manager  to 

proceed 

abroad. 


To  keep 
a^conntfi, 


and  pay 

over 

moneys. 


To  be  paid 
a  salary. 


V. 

AGREEMENT,  engaging  a  Manager  of  a  Business,  or 
other  Officer  to  be  paid  a  Salary,  and  a  Percentage 
on  the  Gross  Returns  or  Profits.  Variations, 
where  he  is  to  go  Abroad. 

Parties,  A.,  'principal,  1 ;  B.,  manager,  2. 

1.  The  sd  B.  shl  durg  the  term  of yrs  from  the  date 

hrof,  if  both  pties  shl  so  long  live,  &  the  sd  A.  shl  continue 

to  carry  on  the  business  of ,  [at ,  in  India],  whether 

alone  or  in  ptnp  with  any  other  pson  or  psons,  serve  the  sd 

A.  as  manager,  or  "  superintendent,"  or  "  foreman  "  [at 

afsd]  of  the  sd  business,  &  shl  give  his  whole  time  &  atten- 
tion to  the  sd  business  (Jb),  &  shl  use  his  best  endeavours  to 
improve  &  extend  the  same,  &  shl  in  all  respts  diligently  & 
faithfully  obey  &  observe  all  Iful  orders  and  instrons  of  the 
sd  A.  in  relon  to  the  conduct  of  the  sd  business,  &  shl  not, 
witht  his  consent,  divulge  any  secrets  or  dealgs  relatg  thto. 

[2.  The  sd  B.  shl  when  required  by  the  sd  A.  proceed  to 

>  by >  his  boat  &  railway  fares,  hotel  &  other  expses 

on  the  journey  being  pd  by  the  sd  A.] 

8.  The  sd  B.  shl,  whenever  required  by  the  sd  A.,  render 
to  him  a  full  acct  of  all  dealgs  &  transons  in  the  sd  business, 

&  shl  keep  at  the  place  of  business  at pper  books  of  acct, 

contg  entries  of  all  moys  reced  &  pd,  and  all  goods  bought,  or 
reced,  or  sold,  or  delivered  out,  &  all  parlars  relative  thto,  & 
other  mres  necy  to  show  the  state  of  the  sd  business,  &  shl 
duly  acct  for  all  moys  &  sees  belongg  to  the  sd  A.,  wch  shl 
come  into  the  hands  or  power  of  the  sd  B.,  &  forthwith  pay 
the  same  to  the  sd  A.,  or  to  the  bankers  for  the  time  being  of 
the  sd  A.  to  his  credit,  except  only  such  moys  as  the  sd  B.  shl 
be  authorised  by  the  sd  A.  to  retain  for  the  immediate  require- 
ments of  the  sd  business. 

4.  The  sd.  A.  shl  pay  to  the  sd  B.  durg  the  continace  of 
his  engagemt  &  provd  he  shl  duly  observe  &  pform  the  agrmts 


(6)  That  in  the  absence  of  a  negative  stipulation  the  manager  conld  not 
be  restrained  by  injunction  from  giving  part  of  his  time  to  anotiier  busineas, 
see  Whiiiwood  Chemical  Co.  v.  Hardman,  [1891]  2  Ch.  416. 
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hrin  on  his  pt  contd,  the  salary  of  £ p.a.,  by  equal  qtrly 

paymts,  on  the day  of ,  &c.,  [on  the  usual  qtr  days] 

in  each  yr,  witht  any  dedon  except  income-tax,  the  first  paymt 

to  be  made  on  the day  of next :  [And  shl  also  pay  And  por- 

to  the  sd.  B.  every  yr  such  further  sum  as  shl  be  equivalent  ^°^*^ 

to  [10]  p.c.  on  the  gross  returns  of  the  sd  business  [at ] ,  retanw. 

witht  deductg  intt  upon  capital,  rent,  rates,  taxes,  repairs, 
wages,  or  other  outgoings  or  expses,  but  witht  takg  into  acct 
bad  or  doubtful  debts,  or,  *'  as  shl  be  equivalent  to  [10]  p.c.  on  or  on  net 
the  net  profits,  if  any,  derived  from  the  sd  business,**  such  v^'^^^- 
last-mentd  yrly  paymts  to  commee,  &  be  calculated,  as  from 

the day  of last,  &  to  be  payable  on  the day  of 

' —  in  each  yr].     And  a  proportionate  pt  of  the  sd  salary  of 

£ shl  be  pd  up  to  the  death  or  terminon  of  the  engagmt 

of  the  sd  B.  from  the  last  precedg  day  of  paymt  [logr  with  a 
Bnm  equivalent  to  [10]  p.c.  on  the  gross  returns,  or  **net 
profits,"  which  shl  have  arisen  from  the  sd  business  since  the 

day  of then  last  past]. 

[5.  With  a  view  to  the  ascertaing  of  the  amt  of  such  further  Annual 
sum  as  afsd,  the  accts  of  the  sd  business  shl  be  made  up  by,  a^^^^ts. 

or  under  the  diron  of,  the  sd  A.  every  yr  on  the day  of 

,  &  also  on  the  day  on  wch  the  engagemt  of  the  sd  B. 

shl  terminate,  or  as  soon  after  each  such  day  as  may  be,  &  a 
pper  balce-sheet  thof  shl  be  made  out  &  furnished  as  soon  as 
may  be  to  the  sd  B.,  &  shl,  on  being  verified  by  a  statutory 
deslon  of  the  sd  A.,  or  of  some  pson  who  shl  have  been  em- 
ployed by  him  to  make  up  the  sd  acct,  be  bindg  &  conclusive 
npon  the  sd  B.] 

[6.  Nothing  hm  contd  shl  be  construed  as  in  any  sense  Agreement 
creatg  a  ptnp  betn  the  sd  A.  &  B.,  or  as  givg  to  the  sd  B.  any  ^^^  ^ 
of  the  rts  or  renderg  him  subjt  to  any  of  the  liabilities  of  a  partner- 

ship  (c). 

(e)  This  agreement  would  not  create  a  partnership  even  as  the  law  stood  As  to  what 
before  BotUI's  Act«  28  &  29  Vict.  c.  86^  s.  2,  which  has  been  repealed^  but^  creates  a 
in  effect,  re-enacted  by  the  Partnership  Act,  1890,  53  &  54  Vict.  c.  89,  s.  2  pafti^er- 
(3).    As  to  sharing  gross  returns,  see  s.  2  (2).    Even  an  agreement  to  share  ^  ^^' 
profits  and  losses  did  not  necessarily  constitute  a  partnership,  if  on  the 
whole  agreement  it  appeared  that  the  person  so  sharing  was  not  intended 
to  he  a  partner,  but  only  an  employe  or  servant :  Walker  y.  HWtch,  27  Oh.  D. 
460.    As  to  an  i^rreement  to  share  profits  creating  a  partnership,  see,  before 
the  late  Act,  BadeUy  v.  Comolidated  Batik,  38  Ch.  D.  238 ;  Lindley  on  Part- 
nership, pp.  23—75 ;  and  after  the  Act,  I)ain$  y.  Davit,  [1894]  1  Ch.  893. 

2  2 
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Board  and 
lodging. 


Termina- 
tion by 
notice. 


Or  on  pay- 
ment of  six 
months* 

salary. 


ProTiBion 
for  default 
or  incapa- 
city of 
manager. 

Power  to 
suspend, 

or  deter- 
mine. 


Expenses 


ptner  except  such  a  rt  to  an  acct  of  the  gross  returns  [net 
profits]  of  the  sd  business  as  shl  be  necy  for  the  ppose  of 
ascertaing  the  amt  of  any  further  sum  payable  to  him  as  afsd, 
in  case  such  amt  shl  not  be  ascertained  and  verified  in  mner 
hinbfe  provd.] 

7.  The  sdB.  shl  also  durg  the  continuce  of  his  engagemt  be 
provd  by  the  sd  A.  with  a  suitable  residce  at ,  or  else- 
where, free  from  rates  &  taxes,  or^  "  with  good  &  sufft  meat, 
drink,  lodging,  washg,  &  fuel,  &  shl,  if  required  by  the  sd  A., 
reside  in  the  house  in  wch  the  sd  business  is  now,  or  shl  for 
the  time  being  be  carried  on,  &  shl  in  that  case  have  the  use 

of rooms  thrin,  free  from  all  rent,  rates,  &  taxes  in  respt 

thof." 

8.  EiB  of  the  pties  hto  may  terminate  the  engagemt  of  the 

sd  B.  at  any  time  bfe  the  expiron  of  the  sd  term  of yrs, 

on  givg,  or  sendg  by  post  in  a  registered  Ire  to  the  other  pty, 
six  calr  months'  notice  in  writg,  such  notice  to  be  given  or 
sent  to  the  sd  A.  at  his  usual  place  of  abode  or  business  in 
England,  &  such  notice  to  be  given  or  sent  to  the  sd  B.  at  his 
usual  place  of  abode,  or  at  the  countg-house  at  wch  the  sd 
business  shl  then  be  carried  on  [in  India],  &  upon  the  expiron 
of  six  calr  months  from  the  date  of  such  notice  being  given  or 
posted,  the  sd  engagemt  shl  determine  :  Provd  always  that  the 
sd  A.  may  terminate  the  sd  engagemt  at  any  time  on  paying 
to  the  sd  B.  in  Ueu  of  such  notice  as  afsd,  six  calr  months* 
salary  in  advce  [with  a  further  sum  in  lieu  of  such  percentage 
as  afsd,  for  such  six  months,  equal  to  the  sum  wch  became 
payable  by  way  of  percentage  for  the  then  last  precedg  six 
months,  for  wch  accts  shl  have  been  made  out  as  afsd]. 

9.  If  the  sd  B.  shl  at  any  time  wilfully  neglect  or  refuse,  or 
from  illness  or  any  other  cause,  become  or  be  unable  to  pform 
any  of  the  duties  devolvg  upon  him  under  this  engagemt,  it 
shl  be  Iful  for  the  sd  A.  to  suspend  the  salary  [and  further 
sum  by  way  of  percentage]  of  the  sd  B.  during  such  neglect, 
refusal,  illness,  or  inability  as  afsd  :  And  further,  it  shl  be  Iful 
for  the  sd  A.  in  the  event  of  such  refusal  or  neglect  of  the  sd 
B.  or  his  becomg  incapacitated  by  illness  or  orwise,  inmiedly 
to  terminate  the  engagemt  of  the  sd  B.  witht  givg  any  such 
notice,  or  makg  such  paymt  in  advce  as  is  provd  for  in  clause  8. 

[10.  The  sd  A.  shl  pay  the  boat  &  railway  fares,  hotel  & 
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other  expses  of  the  journey  of  the  sd  B.  on  his  return  to  of  return 
England  in  any  of  the  foUg  events—  ftd.*^ 

First.  If  the  sd  A.  shl  terminate  the  engagemt  of  the  sd  B.  on  termi- 
by  notice  psuant  to  the  8th  clause,  &  the  sd  B.  shl  start  on  his  °*^°'*  ^^ 
joamey  to  England  within  three  calr  months  from  the  expiron 
of  sach  notice. 

Second.  If  the  said  A.  shl  terminate  the  engagemt  of  the  sd  or  in  case 
B.,  psuant  to  the  9th  clause,  in  consequce  of  the  illness  of  the  ^     "*"' 
sd  B.,  &  such  illness  shl  not  have  been  occasioned  by  the  fault 
of  the  sd  B.,  &  the  sd  B.  shl  start  on  his  journey  to  England 
within  three  calr  months  from  such  terminon  of  his  engagemt, 
or  so  soon  afterwards  as  he  shl  be  able  to  journey  with  safety. 

Third.  If  the  engagemt  of  the  sd  B.  shl  continue  until  the  or  at  end 

expiron  of  the  sd  term  of  yrs,  &  he  shl  always  conduct  mentf**^* 

himself  pperly  in  the  pformce  of  his  duties,  &  shl  start  on  his 
joamey  to  England  within  three  calr  months  from  the  expiron 
of  the  sd  term  of  yrs.] 

[11.  In  case  the  engagemt  of  the  said  B.  shl  at  any  time.  Repayment 
within  two  yrs  from  the  date  of  this  agreemt,  be  terminated  by  mone^**^ 
notice  given  by  the  sd  B.  psuant  to  the  8th  clause,  or  be  ter- 
minated from  any  cause  other  than  the  illness  of  the  said  B., 
psuant  to  the  9th  clause,  he,  the  sd  B.,  shl  thrupon  immedly 
repay  to  the  sd  A.  the  sum  pd  by  the  sd  A.  psuant  to  the  2nd 
clause.  Such  sum  may  be  recovered  by  the  sd  A.  as  a  debt 
due  from  the  sd  B.,  in  an  action  or  orwise  in  any  Court  of 
competent  jurisdon  [in  England  or  India] .  Pbovd  that  this 
clause  shl  not  prejudice  or  affect  any  other  claim  or  remedy  of 
the  sd  A.  agst  the  sd  B.  for  breach  of  contract.] 

[12.  The  sd  B.  shl,  at  his  own  expse,  find  &  provide  two  Sureties. 

responsible  sureties  to  the  amt  of  £ each  or  the  guarantee 

of  a  responsible  Co  to  the  amt  of  M for  his  good  conduct, 

&  for  the  due  pformce  by  him  of  this  agrmt.] 

In  wits,  &c. 
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VI. 

AGREEMENT  under  Seal  tvith  Traders  for  a  Loan  for  a 
Term  of  Years  at  Interest  arid  a  Share  of  Profits  (rf). 

THIS  INDEE,  made  the day  of ,  Bbtn  A.  &  B., 

earryg  on  business  in  ptnp  togr  as  at ,  under  the 

style  or  firm  of  A.  &  Co.  (hinafter  refd  to  as  the  borrowers)  of 
the  one  pt,  &  C.  of,  &c.  (hinafter  refd  to  as  the  lender,  wch 
expression  shl  be  deemed  to  include  his  exs,  ads,  &  assns, 
where  the  context  so  admits),  of  tlie  other  pt:  Whas  the  lender 
has  this  day  pd  &  advced  by  way  of  loan  to  the  borrowers  the 

sum  of  £ for  the  term  of yrs  from  the  date  hrof 

upon  havg  the  repay mt  of  the  same  with  such  intt  as  is  hinafter. 
mentd  seed  in  mner  hinafter  appearg,  NOW  THIS  INDRE 
WITNETH  that  it  is  hby  covtd  &  agrd  by  &  betn  the  sd  ptieB 
hto  as  follows : — 

1,  Jt  dt  sevl  covt  by  the  borrowers  with  the  lender ^  that  the 
borrowers  will  pay  to  the  lender  the  sum  of  £ on  the 


Bhip. 


Ab  to  what  W  ^^^  main  point  is  to  protect  the  lender  from  being  liable  as  a  partner 
constitutes  to  creditors,  as  to  which  such  an  agreement  as  the  above  would  clearly  be 
partner-  within  the  protection  of  the  Partnership  Act,  1890, 53  &  64  Vict.  c.  39,  which 
has  repealed^  but,  in  effect,  re-enacted  the  provisions  of  Bovill's  Act,  28  &  21) 
Yiot.  G.  86  (so  far  as  the  protection  is  needed,  the  repealed  Act  having,  as  i . 
seems,  in  this  respect  done  no  more  than  declare  what  was  already  the  law) ; 
see  the  late  Act,  s.  2  (3),  and  s.  3 ;  and  the  following  cases  (before  the  Act) 
as  to  what  constitutes  a  partnership:  Bullen  v.  Sharp,  L.  B.  1  C.  P.  86; 
Holme  V.  Hammond,  L.  B.  7  Ex.  218  j  Mollwo,  March  Sf  Co,  v.  The  Court  of 
Warde,  L.  B.  4  P.  C.  419 ;  Exp,  MiUs,  8  Ch.  669  ;  Ross  v.  Farkyns,  20  £q. 
331 :  Syers  v.  Syers,  1  App.  Cas.  174 ;  Exp.  Shell,  4  Ch.  D.  789  ;  Exp,  Tennant, 
6  Ch.  D.  803  ;  Exp,  Delhasse,  In  re  Megevand,  7  Oh.  D.  611 ;  Pooley  v.  Driver, 
5  Ch.  D.  468;  Walker  v.  Hirsch,  27  Ch.  D.  460;  In  re  Stone,  38  Ch.  D.  541  ; 
Badeley  v.  Consolidaied  Bank,  34  Ch.  D.  536,  reversed  on  appeal  on  the 
question  of  partnership  or  no  partnership,  38  Ch.  D.  238 ;  and  after  the  Act. 
Davis  V.  Davis,  [1894]  1  Ch.  393.  The  result  of  the  Act  and  the  decided  cases 
appears  to  be  that  a  partnership  is  not  necessarily  excluded  by  a  provision 
auch  as  that  in  clause  7,  nor  by  any  means  necessarily  implied  by  a  sharing 
of  profits,  but  that  the  whole  of  the  agreement  is  to  be  looked  at  to  ascertain 
whether  the  meaning  is  that  the  parties  should  carry  on  the  business  as  prin- 
cix>als  and  as  agents  for  each  other,  i.e.,  as  a  joint  business,  or  that  it  should 
be  the  business  of  one  only.  But  a  person  who  advances  money  to  a  trader 
in  consideration  of  taking  a  fixed  sum  out  of.  Re  Young  [1896]  2  Q.  B.  484 ; 
or  a  share  of.  Re  Fort,  [1897]  2  Q.  B.  495,  the  profits  wiU  be  postponed  on 
the  trader's  bankruptcy  under  a,  2  (3)  of  the  Act.  See  further  Lindley  on 
Partnership,  pp.  28 — 75.  As  to  agreements  of  the  nature  of  that  in  the  text, 
see  Re  Vince,  [1892]  1  Q.  B.  587,  2  Q.  B.  478,  where,  however,  on  the  appeal 
the  agreement  was  held  void  for  obscurity.  Re  Hildesheim,  [1893]  2  Q.  B.  357. 
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daj  of ,  And  until  the  sd  ppal  sum  shi  be  repd  will  pay  interest 

to  him  iutt  thron  or  on  so  much  thof  as  shl  remain  owing  at  *£  q'^*'® 

the  rate  of  p.c.  p.a.  by  qtrly  paymts  on  the  usual  qtr  profit*. 

days  in  each  yr,  And  will  also  pay  to  him,  by  way  of  addonal 
intt,  for  each  yr  durg  wch  the  borrowers  shl  make  any  net 
profits,  such  further  sum  as  shall  be  equivalent  to  one  equal 

part  of  such  net  profits  derived  from  the  sd  business, 

3uch  last-mentd  yrly  paymts  to  be  payable  on  the day  of 

in  each  yr. 

2.  Yrly  Accts,  see  p.  19. 

8.  The  net  profits  shl,  for  the  ppose  of  ascertaing  the  amt  What  are 
of  such  addl  intt  as  afsd,  be  taken  to  be  the  amt  of  the  gross  "®^  ^^  **" 

lects  after  deductg  intt  on  the  sd  sum  of  £ at  the  afsd  rate 

of p.c.  p.a.,  as  well  as  intt  at  the  like  rate  on  any  other 

capl  employed  by  the  sd  borrowers  in  the  sd  business  &  all 
paymts  for  rent,  rates,  taxes,  repairs,  wages  &  other  workg 
^pses  &  outgoings  pperly  deducted  in  the  estimon  of  net 
profits. 

4.  The  borrowers  shl  keep  all  usual  &  pper  books  of  acct  of  Borrowe 
A  concerng  all  pchases  &  sales  of  goods  made  by  them,  &  of  ^^^^ 
all  other  mres  &  transons  concerng  the  prems,  &  the  sd  books  i>«)k8  of 
&  accts  &  all  bills,  notes,  sees  for  moy.  Ires,  &  other  writgs  ^^^^  * 
relatg  to  the  mres  afsd  in  the  posson  or  under  the  control  of 

the  borrowers  shl  be  carefully  preserved  by  them  (damage  by 
fire  or  other  inevitable  accident  only  excepted)  &  shl  at  all 
reasble  times  be  open  to  the  inspon  of  the  lender,  who  or 
whose  agent  or  agents  shl  have  full  liberty  to  make  copies  or 
extracts  of  or  from  the  same  or  any  of  them. 

5.  The  lender  may  require  repaymt  of  the  sd  sum  of  £ When 

to  be  made  bfe  the  sd  day  of  if  the  borrowers  shl  r^uire're^ 

oease  to  carry  on  the  sd  business  [or  shl,  witht  the  consent  in  payment, 
writg  of  the  lender,  admit  any  ptner  with  them  in  the  sd  busi- 
ness], or  it  any  qtrly  paymt  of  the  sd  intt  on  the  sd  sum  of 

is or  any  sum  payable  by  way  of  addonal  intt  as  hinbefe 

provd  shl  be  in  arrear  for  28  days,  or  if  the  lender  shl  have  on  notice, 
given  to  the  borrowers  or  sent  by  post  to  their  place  of  busi- 
ness for  the  time  being  not  less  than calr  months'  notice 

in  writg  in  that  behalf. 

6.  It  shl  be  Iful  for  the  borrowers  to  repay  the  sd  sum  Borrowen 
of at  any  time  bfe  the  sd day  of on  givg  to  the  ^^q^^*^ 
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lender  or  sendg  by  post  to  his  asaal  or  last  known  address  not 

less  than calr  months'  notice  in  writg  of  their  intention 

in  that  behalf,  such  notice  to  expire  on  the day  of  

in  any  yr. 

7.  Agrmt  not  to  create  a  ptnp,  see  p.  19.     {^Arbitron  clause, 
see  Arbitbon.]    In  wits,  &c. 


VII. 

AGEEEMENT  between  a  Banking  Company  and  a  Manaoin& 

.Director  of  a  Branch  abroad. 

Parties,  The Bank  Limd  (hinafter  called  the  Bank),  1. 

A.  of,  &c.  (hinafter  genlly  called  the  Managing  Diror),  2. 

A.  to  be  1-  The  sd  A.  shl  become  &  be  from  &  after  the day 

managing     qI  Managing  Diror  of  the  business  of  the  Bank,  at  ita 

branch  establishmt  opened  or  forthwith  to  be  opened  in 

(hinafter  called  the  Branch). 

Powers  and       2.  The  Managing  Diror   shl  possess  all  such  powers,  & 

duties.        pform  all  such  duties  as  shl  be  necy  usual  or  convenient  to 

enable  him  effectually  to  manage  &  superintend  the  business 

of  the  Branch,  subjt  nevs  to  the  stipulons  hinafter  contd  &  to 

any  such  addonal  or  other  stipulons  &  condons  as  may  from 

time  to  time  hrafter  be  created  or  imposed  by  any  resolons  of 

the  Bank  or  its  Board  of  Dirors. 

Managing         3.  FoR  the  pposes  of   the  business  at  the  Branch,   the 

^^"^^^f  ^    Managing  Diror  shl  have  power  to  authorize  &  make  all  necy 

goings  and    expenditure  &  pay  all  necy  outgoings,  &  to  hire  &  employ  all 

hire  clerks,  ^^^j^  clerks,  messengers,  or  other  servants  as  he  shl  consider 

to  be  required  for  carryg  on  the  business  of  the  Branch,  &  shl 

also  have  the  absolute  control  over,  and  also  power  at  his 

absolute  discron  to  dischge  any  such  psons,  save  &  except  that 

he  shl,  if  &  when  exply  required  so  to  do  by  the  Bank  or  its 

Dirors,  hire,  employ  or  dismiss  any  clerk,  messenger,  or  other 

servant,  whether  such  hirg,  employmt  or  dismissal  shl  be 

accdg  to  his  wish  or  not. 

To  transmit      4.  Thb  Managing  Diror  shl  make  out  &  deliver,  or  transmit 

iSate^  t    *^  *^®  Bank  or  its  Board  of  Dirors,  or  to  such  pson  or  pson& 
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as  they  shl  require  from  time  to  time,  a  statemt  of  such  ex-  of  ont- 
penditure  &  outgoings,  &  of  the  psons  so  employed,  &  the  amt  ^^^' 
of  the  salaries,  wages,  or  other  remuneron  to  wch  they  are 
resply  entled,  &  in  respt  of  what  mre  or  services  such  expendi- 
tare  or  outgoings,  salaries,  wages,  or  other  remuneron  is  or 
shl  be  payable,  togr  with  such  other  parlars  in  relon  to  such 
mres  or  psons  as  the  Bank  or  its  Dirors  shl  from  time  to  time 
require. 

5.  The  Managing  Diror  shl  keep,  or  cause  to  be  kept,  full  To  keep 
4  correct  entries,  minutes  or  accts  of  all  Bankg  accts  opened  *^^'*° 
or  withdrawn,  &  of  all  rects  of  moys,  sees  or  effects,  &  of  all 
advces  made  &  discounts  or  credits  granted,  &  of  all  special 
operons  entd  into  on  behalf  of,  or  connected  with,  and  of  the 

genl  assets,  balces,  debts,  &  credits  of  the  Branch,  &  also  all 
such  further  or  other  parlars  &  details  as  shl  from  time  to 
time  be  required  by  the  Bank  or  its  Dirors  with  referee  thto. 

6.  The  Managing  Diror  shl  also  from  time  to  time,  as  &  To  transmit 
when  he  shl  be  required  by  the  Bank  or  its  Dirors  so  to  do,  ^tement 
compile  or  extract,  &  transmit  to  the  Bank  or  its  Dirors  at  its  ofbuBineas, 
chief  establishmt  in  London  or  elsewhere,  as  required,  or  to 

any  officer  thof  or  other  pson  or  psons  who  shl  be  duly  named 
for  that  ppose,  an  abstract,  epitome,  or  statemt  in  full  detail 
of  all  parlars  &  ordinary  or  special  circes  relatg  to  the  sd  busi- 
ness at  or  connected  with  the  Branch,  or  to  his  managemt  of 
the  same,  &  parlarly  &  immedly  upon  the  occurrce  of  any  circe 
callg  for  special  attention  on  the  pt  of  the  Bank  or  its  Dirors,  and  impor> 
shl  transmit  to  the  sd  chief  establishmt  full  &  sufft  notice  thof,  J^^^^"*" 
4  also  shl  at  any  time  permit  the  Bank  or  its  Dirors,  or  any  t^  pemit 
pson  or  psons  duly  authorised  by  the  Dirors  in  that  behalf,  to  inspection 
inspect  &  examine  all  books  of  acct,  entries,  minutes,  &  other 
parlars  so  kept  by  him,  &  shl  give  to  the  Bank  or  its  Dirors, 
or  any  pson  or  psons  authorized  by  them  as  afsd,  all  such  in- 
formon,  facilities,   &  assistce  as  shl  be  reasbly  required,  to 
enable  them  or  him  fully  to  understand  any  such  accts  or 
other  parlars. 

7.  The  Managing  Diror  shl  not  divulge  or  make  known  in  Paithfu 
any  mner  whatsr  any  dealgs  or  concerne  of  or  relatg  to  the  '"^ 
business  of  the  Bank,  wheresr  carried  on  or  transacted,  witht 

the  authority  of  the  Bank  or  its  Dirors,  but  shl  at  all  times  be 
true  and  just  to  the  Bank  in  all  his  dealgs,  &  shl  not  injure  or 
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unduly  pledge  its  credit  or  assets,  or  employ  or  make  liable 
the  same  eave  in  the  usual  &  regular  course  of  business,  &  shl 
use  his  best  endeavours  &  exertions  to  promote  the  welfare  of 
the  Bank  &its  business,  &  shl  give  his  whole  time  &  attention 
to  the  business  of  the  Branch,  &  shl  not  give  his  time  or 
psonal  attention  to  any  other  business  or  mercantile  tranaons 
whatsr  (e). 

8.  The  Managing  Diror  shl  at  his  own  expse,  if  &  when 
required  by  the  Bank  or  its  Dirors,  procure  a  guarantee  or 
guarantees  for  his  duly  &  faithfully  executg  &  pformg  the 
duties  of  his  sd  office  &  the  provons  of  this  agrmt  in  every 
respt  to  such  an  amt  as  the  Bank  or  its  Dirors  shl  require, 

not  exceedg  £ ,  from  by  or  with  some  responsible  pson  or 

psons,  or  Go  or  Cos,  &  shl  deposit  with  the  Bank  the  instrumt 
or  instrumts  by  wch  the  same  shl  be  effected. 

9.  The  Bank  shl  pay  the  Managing  Diror  after  the  rate  of 
£ British  sterlg  moy  p.a.  for  his  services  as  such  Manag- 
ing Diror  by  equal  qtrly  paymts,  &  by  way  of  further  remu- 
neron  for  his  services  in  each  yr  durg  the  term  of  three  yrs 

from  the  sd  day  of ,  a  commission  at  the  rate  of  £15 

for  every  i>*100  of  net  profits  made  durg  each  of  such  three  yrs 
by  the  business  of  the  Branch,  after  deductg  all  usual  and 
necy  outgoing  &  expses  thof  &  intt  on  capl  at  the  rate  of  £6 
p.c,  &  after  the  expiron  of  such  three  yrs  &  durg  the  term  of 
five  yrs  thrafter,  a  commission  at  the  rate  of  £10  for  every 
£100  of  such  net  profits  in  each  of  such  five  yrs  after  such 
dedons  as  afsd :  B..t  so,  nevs,  that  in  no  yr  durg  such  five 
yrs  shl  the  commission  so  to  be  reced  by  him  be  in  the 
whole  less  than  the  greatest  amt  reced  by  him  on  acct  thof 
in  any  one  of  the  three  yrs  precedg  such  term  of  five  yrs. 

10.  The  first  yr  of  this  agrmt  &  of  the  engagemt  hby  made 
of  such  Managmg  Diror  shl  be  considered  to  be  probationary 
or  experimental,  &  at  the  end  of  such  first  yr  it  shl  be  Lful 
for  eir  pty  hto  by  notice  in  writg  to  the  other  pty  forthwith 
to  terminate  this  psnt  agrmt  &  the  engagemt  hby  made. 

11.  It  shall  be  lful  for  the  Bank  or  its  Dirors  to  terminate 
this  agrmt  &  the  engagemt  hby  made  at  the  expiron  of  three 


(e)  As  to  this  being  enforceable  by  injunction^  see  WhUwood  Chemical  Co. 
T.  Hardman,  [1891]  2  Ch.  416. 
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yrs  from  the  sd  day  of by  givg  at  least calr  ment  at 

months*  prior  notice  in  writg  to  the  Managing  Diror.  of  \hiU 

12.  Em  of  the  pties  hto  may  at  any  time  terminate  this  y®*™- 
agrmt  &  the  engagmt  hby  made,  by  givg  to  the  otiier  pty  J^^ 

hto calr  months*  notice  in  writg,  but  so  nevs  that  eir  pty  notice. 

givg  such  notice  under  this  psnt  proven  shl,  at  the  expiron 

thof,  pay  to  the  pty  receivg  the  same  the  sum  of  £ ,  as 

liquidated  damages  for  such  terminon  of  this  agrmt,  except 
that  in  case  the  Managing  Diror  shl  misconduct  himself  in 
his  sd  office,  or  fail  to  observe  &  pform  the  provons  of  this 
agrmt,  no  such  sum  by  way  of  liquidated  damages  shl  be  pd 
to  him. 

13.  Any  notice  hby  authorized  or  required  to  be  given  by  Notice*, 
the  Bank  to  the   Managing  Diror  shl  be  sufftly  given  by 

postg  the  same  in  a  registered  Ire  addressed  to  him  at  the 
Branch  or  by  leavg  the  same  in  his  usual  private  room  at  the 
Branch,  &  any  notice  hby  authorised  or  required  to  be  given 
by  the  Managing  Diror  to  the  Bank  shl  be  sufftly  given  by 
postg  the  same  in  a  registered  Ire  addressed  to  the  Manager 
of  the  Bank  at  the  ppal  office  in  London  or  elsewhere. 

14.  Lastly,  this  agrmt  shl  in  all  respts  be  construed  &  liawof 
carried  into  effect  accdg  to  the  law  of  England,  so  fskr  as  may  to  apply: 
be  &  circes  will  permit.     In  wits,  &c. 


VIII. 

AGREEMENT  ujider  seal   airpointing  an   Editor  of  a 

Newspapbb. 

Partiks,  a.  &  B.,  Proprietors,  1.  C,  Editor,  2.  Whas  the  Partiee. 
8d  A.  i:  B.  carry  on  business  in  co-ptnp  as  proprietors  of  a  Recitals, 
certain  newspaper  or  periodical  called,  &c.,  printed  &  pub- 
lished at,  &c. :  And  whas  it  has  been  agrd  that  the  sd  G.  shl 
be  appted  resident  editor  of  the  sd  newspaper  or  periodical 
for  the  period  at  the  salary  &  subjt  to  the  covts  &  condons 
hinafter  mentd  &  contd,  NOW  THIS  INDRE  WITNETH 
that  it  is  hby  covted  &  agrd  by  &  betn  the  sd  pties  hto  as 
follows : — 
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AGKEEMENIS. 


Appoint- 
ment of  C. 
as  editor. 

Powen  of 
manage- 
ment. 


Salary. 


Not  to  do 

certain 

things 

without 

consent. 


CoYenant 
byC.  to 
conduct 
bnsiDess 
to  best  of 
ability. 

To  reside 
and  obey 
instrac- 
tions. 


To  remit 

dividends 

andfomish 


1.  The  sd  A.  &  B.  hby  appt  the  sd  C.  resident  editor  of  the 
sd,  &c.,  for  the  term  of  five  yrs  commencg  from,  &c. 

2.  The  sd  C.  shl  durg  the  sd  term  conduct  all  the  business 
of  editg  &  or  wise  in  relon  to  the  sd  newspaper  subjt  as 
hinafter  mentd,  And  shl  have  full  power  to  appt  &  dismiss  all 
sub-editors,  correspondents,  contributors,  clerks,  servants,  & 
all  other  psons  employed  in  or  about  the  sd  business,  And  also^ 
in  connon  with  the  sd  business  but  not  orwise,  full  powers  of 
purchasg  stock,  signg  bills  &  rects,  increasg  &  diminishg 
salaries,  prosecutg  &  defendg  actions  &  legal  pcdgs,  &  genliy 
doing  all  things  which  he  may  bonfi  fide  &  to  the  best  of  his 
judgmt  consider  to  be  conducive  to  the  intt  of  the  sd 
business. 

8.  The  sd  G.  so  long  as  he  shl  be  such  resident  editor,  shl 

be  allowed  out  of  the  ptnp  funds  the  sum  of  £ per  calr 

month  as  salary,  wch  shl  be  pd  or  may  at  his  option  be 
retained  by  him  out  of  any  moneys  of  the  sd  ptnp  comg  to 
his  hand  in  connon  with  the  sd  business. 

4.  Nothing  hrin  contd  shl  be  construed  to  authorise  the 
sd  C.  witht  the  previous  consent  in  writg  of  the  sd  A.  &  B.  or 
other  the  ptners  for  the  time  being  in  the  sd  business 
(hinafter  called  the  proprietors)  to  mtge  or  pledge  any  of  the 
ppty  of  the  sd  ptnp  as  secy  for  any  loan  or  debt,  or  to  expend 
any  moy  belongg  to  the  sd  ptnp  for  his  private  pposes  or  to 
pchase  real  ppty  with  the  ptnp  funds  or  to  remove  the  press  or 
publishg  office  or  establishmt  (except  so  far  as  may  be  tem- 
porarily necy  for  any  rebldg,  repairs  or  alterons,  or  by  reason 
of  fire  or  other  accident),  or  to  establish  any  branch  presses  or 
offices,  or  make  any  material  alteron  in  the  mode  of  carryg  on 
the  sd  business. 

5.  The  sd  C.  will  at  all  times  durg  the  sd  term  conduct 
the  sd  business  &  edit  the  sd  paper  to  the  best  of  his  ability, 
judgmt  &  discron,  so  as  to  advce  the  intts  of  the  sd  ptnp,  Aki> 
for  that  ppose  will  genliy  reside  at  the  sd  place  of  business  or 
such  other  place  as  may  be  fixed  upon  as  the  headqtrs  of  the 
sd  newspaper  [&  shl  at  all  times  be  subjt  to  &  bound  by  all 
instrons  and  dirons  wch  may  be  given  to  him  by  the  pro- 
prietors touchg  the  managemt  of  the  sd  business.] 

6.  The  sd  C.  will  durg  the  sd  term  duly  remit  qtrly  divds  (if 
the  state  of  the  ptnp  funds  shl  admit  of  his  doing  so)  to  the 
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proprietors,  transmit  to  them  qtrly  statemts  of  acct  &  reports  accounta, 
of  the  affairs  of  the  ptnp,  &  give  to  them  all  informon  that 
may  be  reasbly  required. 

7.  The  sd  C.  will  hold  the  sd  office  of  resident  editor  (miless  To  hold 
preyented  by  death  or  illness  or  reled  thfrom  by  the  consent  in  daring  the 
vritg  of  the  proprietors)  for  the  sd  term  of  five  yrs,  &  will  at  '°'J  *®"^  ^ 
the  expiron  or  sooner  determinon  of  the  sd  term,  take  all  pper  Tented  by 
measures  to  hand  over  the  sd  office  to  any  successor  duly     °®**'  ®^" 
apptd  unless  he  the  sd  C.  shl  be  reappted  for  a  fresh  term. 

8.  The  sd  C.  will  not  durg  the  sd  term  embark  in  or  under-  Not  to 
take  the  conduct  or  managemt  of  or  be  in  any  way  intted  or  any  other 
concerned  directly  or    indirectly  in    any  other    newspaper,  «»«^P*P«r. 
jonmal,  or  periodical  [whose  intts  are  antagonistic  to  or  in- 
compatible with  those  of  the  afsd  newspaper]. 

Add  provonSf  ifintd,for  terminatq  agrmt  (see  above  Precis.  V. 
d  VII.)  dk  arhitron  claitse,  see  Arbitron.     In  wits,  &c. 


IX. 

AGREEMENT  to  serve  as  an  Assistant  to  two  Persons 
in  Partnership  as  Medical  Practitioners  and  not  to 
practise  in  the  District /or years  afterwards. 

PABTiESy  A.  &  B.  (practisg  in  ptnp  togr  as  physicians  & 
smrgeons  at,  &c.),  1.     C,  assistant^  2. 

1.  The  sd  A.  &  B.  hby  agree  to  engage  the  sd  C,  &  the  sd  Engage- 
C.  hby  agrees  to  enter  into  &  continue  in  the  service  of  the  sd  "*°** 
A.&  B.,  or  the  survor  of  them,  as  assistant  in  every  branch  of 

their  profession,  practice,  &  business  of  physicians,  surgeons, 

accoucheurs,  &  apothecaries  from  the day  of for  the 

period  of yrs,  &  thrafter  until  the  engagemt  of  the  sd  C. 

is  terminated  by  notice  as  hinafter  provd. 

2.  The  sd  C.  shl,  while  he  shl  continue  in  the  service  of  the  Diligent 
sd  A.  &  B.,  or  the  survor  of  them,  faithfully  &  diligently  serve  *®'^*®®- 
them  or  him  as  such  assistant  as  afsd,  &  devote  his  whole 

time  to  such  service,  &  at  all  times  obey  &  comply  with  their 
or  his  lawful  commands  &  dirons  in  relon  to  the  sd  business 
&  practice,  &  to  the  utmost  of  his  skill  &  ability  serve  & 
promote  the  intts  of  the  sd  A.  &  B.,  or  the  survor  of  them,  & 
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bU  not  at  any  time  [except  in  the  case  of  BickneeB  or  unavoid- 
able accident  (/)]  absent  himself  from  their  or  his  service 
witht  their  or  his  consent,  &  shl  not,  witht  such  consent 
divulge  or  disclose  any  of  the  secrets,  concerns  or  affairs  of  the 
sd  business  or  practice. 
B»l«i7.  3.  The  sd  A.  &  B.,  or  the  survor  of  them,  ehl  pay  to  the  sd 

C,  while  he  shl  remain  in  their  or  hie  service,  and  duly  pform 

ihe  agrmts  on  his  pt  hrin  contd,  a  salary  of  £ p.a.,  &  so 

in  proportion  for  any  less  period  than  a  yr,  by  eql  [monthly] 

paymts  on  the day  of ,  the  first  paymt  thof  to  be 

made  on  the day  of . 

Abnnce  [4,  In  case  of  the  absee  of  the  ad  C.  from  the  eerviee  of  the 

■Toidabie     <^d  A-  ^  B.,  or  the  Burvor  of  them,  owing  to  eicknees  or  other 
cauM,         unavoidable  cause  durg  a  continuous  period  of  more  than 

days,  the  sd  A.  or  B,,  or  the  survor  of  them,  may  if  they 

or  he  think  fit  appt  a  substitute  for  the  sd  C,  and  may 
remunerate  him  out  of  the  salary  [&  share  of  profits]  hby 
lirovd  for  the  sd  C] 

Absence  [6,  Thb  sd  C.  shl  pay  the  sum  of  £ as  liqnidated 

y^y^"  damages  to  the  sd  A.  &  B.,  or  the  survor  of  them,  for  every 
day  durg  wch  he  shl  absent  himself  from  their  or  his  service 
witht  their  or  hiB  consent  for  any  reason  other  than  sicknees 
or  other  unavoidable  cause.] 

Add  Clautes  givg  C.  a  share  in  gross  or  net  prowls — declarg 
that  no  ptnp  is  created, — £  providg  C.  tvilh  board  dt  lodging,  ij 
so  intd.    See  Clavses  4,  6,  d  7,  of  Precedent  V. 
TermEnR-         6.  The  eugagemt  of  the  sd  C.  may  be  terminated  at  any 

no"«™"or    ^™®  ^^^^  ^®  —  ^^y  **'  — '  ^y  ^""  P^^^y-  **"  s^^s  to  the 

diwoiuiiiEi    other  party calr  months'  notice  in  writg,  expirg  at  any 

o^_pti  iK-r-  i^j^^  ^^  ^^^j^  j^y^  ^^  leavg  such  notice  addressed  to  such 
other  pty  at  the  surgery,  or  place  of  business,  of  the  sd  A.  & 
B.,  or  the  survor  of  them  :  And  the  engagemt  of  the  sd  C.  shl 
also  cease  in  the  event  of  the  dissolon  at  any  time  of  the  ptnp 
of  the  sd  A.  &  B.  orwise  than  by  death. 
Hoi  In  7.  The  sd  G.  shl  not  at  any  time,  while  he  BhI  remain  in 

(/ )  A  contract  for  peTsoua)  iervic«  is  discharged  by  death  or  incapacity 
from  illneBB,  see  Aobinmn  v.  Davitliott,  L.  B.  6  Ex.  269 ;  Bt^farl  Banking  Co. 
T.  Bamilton,  12  L.  B.  Ir.  Q.  B.  106,  and  the  authoritiee  cited  Be  Arthw,  14 
Ch.  D,  603.  The  diisolntion  of  partoerahip  between  A.  &  B.  niiiat  be  pro- 
vided for.    Palmer-r.MalUt.SGCh.D.iU. 
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the  service  of  the  sd  A.  &  B.,  or  either  of  them,  or  within  practice  in 

yrs  after  he  shl  have  left  such  service,  follow,  use,  or    "   °  ^^ 

carry  on  at afsd,  or  within miles  thof,  the  profes- 


(;)  The  benefit  of  this  covenant  enures  to  the  covenintdes  jointly  and 
KTenUy;  see  Palmer  v.  Mallet,  36  Ch.  D.  411.  That  an  unqualified  practi- 
tiraer  cannot  enforce  such  an  agreement  against  a  former  assistant,  tee 
Damtg  y.  Makuna,  29  Ch.  D.  596.  The  benefit  of  such  a  covenant  is  assign- 
able, and  would  pass  under  a  sale  of  the  goodwill :  Jaeohy  y.  Whitmore,  32 
W.  R.  18. 

As  to  an  agreement  of  this  kind  where  the  employe  is  an  infant,  see  Evans 
T.  Ware,  [1892]  3  Ch.  502. 

As  to  agreements  in  restraint  of  trade,  the  following  rules  appear  to  be 
cstabUah^  :  (1)  The  agreement,  whether  under  seal  or  not,  must  be  for  a 
hanifidt  Taluable  legal  consideration,  but  the  sufficiency  of  the  consideration 
will  not  now  be  enquired  into  (Hitchcock  v.  Coker,  6  Ad.  &  £.  438 ;  Collins  v. 
Ude^  4  App.  Cas.  686)  ;  and  it  should  appear  on  the  face  of  the  deed,  though 
it  may  be  implied  (Gravely  y.  Barnard,  18  £q.  518).     (2)  The  restraint 
most  be  partial ;  if  unlimited  as  to  both  time  and  place,  though  limited  to 
a  particular  business  or  trade^  it  will,  it  appears  on  the  balance  of  the  authori- 
tiei,  be  void  by  virtue  of  a  general  rule  which  is  independent  of  the 
question  of  reasonableness   (JDavies  v.  DavieSy  36  Ch.  D.  859),  unless  the 
spaoal  nature  of  the  subject  matter  itself  creates  a  limits  as  in  the  cases  of 
^bdosore  of  a  trade  secret,  and  similar  cases  (Wallis  r.  Day,  2  M.  &  W. 
273;  LetUher  Cloth  Co.  v.  Lorsont,  9  Eq.  3^5 ;  Nordenfelt  y.  Maxim^Norden- 
Jdt,  ^c,   Co.,  [1894]  A.  C.   635).     (3)  The  restraint  must  be  reasonably 
neoetaary  for  the  protection  of  the  covenantee  (see  per  Tindall,  C.  J.,  in 
Homer  v.  Graves,  7  Bing.  743  ;  and  the  judgments  in  Rogers  v.  Maddocks 
[1892]  3  Cb.  346);  what  is  reasonable  must  depend  on  the  nature  of  the 
contTact,  which  is  usually  either  one  of  service,  or  for  the  sale  of  a  business, 
or  for  dissolution  of  partnership,  and  on  the  general  circumstances  of  the 
case.    The  following,  however,  are  the  general  features  of  the  law  upon  the 
subject :  (a)  A  restriction  such  as  is  usual  in  contracts  of  service^  confined 
to  a  particular  business  and  to  a  limited  area  for  a  limited  time^  has  never 
been  questioned,  and  may  be  good  though  unlimited  as  to  space,  William 
MiwsMi  4*  Co.  y.  Hevier,  [1898]  2  Ch.  451.     (b)  The   restraint  may  be  un- 
Uted   as   to    time,    i.e.,   practically  for    the    life   of   the    covenantor 
ud  need  not  be  limited  to  the  life  of  the  coyenantee,  or  to  such  time 
18  he  shall  carry  on  business   {Hitchcock  v.  Cotter,  uM  sup.;   Jaeohy  v. 
IFfctfmore,  32   W.  E.  18 ;   Bmith  y.   Hawthorn,  76  L.   T.  716).      A  limit 
of  time  may,  howeyer,  be  necessary  in  the  absence  of  any  other  limit. 
(^)  A  restriction    not   to   carry  on    any  business   at   all    is   yoid,   how- 
ever limited    as    to    time  and   place   {Avery   y.    Langford,    Kay,    663; 
Ttmon  V.  Hallam,  34  Ch.   D.  748 ;  Bakvr  v.  Hedgecock,  89  Ch.   D.   620 ; 
ttd  see  Perls  v.   Saajfeld,  [1892]  2  Ch.  149,  where  the  covenantee  was 
made  the  arbiter  as  to  whether  the  business   competed  or  not),    (d)  A 
covenant  not  to   solicit  customers  of  the  covenantee  must  be  confined 
to  cnstomers  existing  at  the  time  of  the  ooyenant,  or  during  the  period  of 
the  covenantor's  service,  and  will  be  yoid,  if  extending  to  all  customers  at 
any  time  {Baines  v.  Geary,  35  Ch.  D.  154)  :  but  see  Dvbowshi  y.  Goldstein, 
[1896]  1  Q.  B.  478.     (e)  As  to  limits  of  space :  the  smallest  space  eyer  held 
to  be  unreasonable  was  that  of  100  miles  from  the  covenantee's  place  of 
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sion,  practice,  or  business  of  a  physician,  surgeon,  accoucheur, 
or  apothecary,  eir  in  his  own  name,  or  in  the  name  or 
names  of  any  other  pson  or  psons,  &  eir  directly  or 
indirectly,  And  shl  not  durg  such  period,  enter  into  the  ser- 
vice of  any  pson  or  psons  other  than  the  sd  A.  &  B.,  or  one  of 
them,  as  assistant  or  orwise  in,  or  in  relon  to,  any  such  pro- 
fession, practice  or  business  as  afsd  within  the  limits  afsd,  and 
shl  not  durg  the  period  afsd  endeavour  or  attempt,  directly  or 
indirectly,  to  induce  any  pson  or  psons  to  cease  from  employg 
the  sd  A.  &  B.,  or  either  of  them,  in  the  way  of  their  or  his 
profession,  practice,  or  business,  or  to  induce  any  pson  or 
psons  within  the  limits  afsd,  so  to  employ  any  pson  or  psons 
other  than  the  sd  A.  &  B.,  or  one  of  them.     In  wits,  &c. 

business  (Homer  v.  Graves,  7  Bing.  735),  but  it  is  a  matter  depending  on 
the  circumstances  of  each  case :  in  a  solicitor's  business,  London  and  150 
miles  round  (Bunn  v.  Ouy,  4  East,  190),  in  a  dentist's  business,  London 
(Mallan  y.  May,  11  M.  &  W.  653),  and  in  sales  of  patented  inventions,  the 
-whole  of  Europe,  or  at  least  the  United  Kingdom  (J<mes  v.  Lees,  1  H.  &  X. 
189,  26  L.  J.  Ex.  9 ;  Leather  Cloth  Co.  v.  Lorsont,  9  £q.  345),  have  been  held 
to  be  reasonable :  and  there  is  no  absolute  rule  against  a  restraint  entirely 
unlimited  as  to  space,  if  the  nature  of  the  trade  requires  it  (Bryson  v. 
Whitehead,  1  Sim.  &  Stu.  74 ;  BousUlon  v.  BoTisUlon,  14  Ch.  D.  351  :  Badische, 
4"c.,  Fahrik  v.  Schott,  [1892]  3  Ch.  447 ;  Nordenfelt  v.  Maxim-Nordenfelt,  4"c., 
Co.f  [1894]  A.  C.  535,  where  the  subject  is  discussed  at  length  in  the  judg- 
ments of  Lindley  and  Bowen,  LL.JJ.) ;  Underwood  v.  Barker,  [1899] 
W.  N.  (11)7;  on  the  other  hand,  "in  any  of  the  towns  or  places 
in  England  or  Scotland  in  which  the  covenantees  might  have 
been  practising"  (Mallan  v.  May,  uhi  sup.),  and  "within  600  miles 
from  London  or  Westminster"  {Price  v.  Oreen,  16  M.  &  W.  346),  are 
instances  of  unduly  wide  Jimits.  (4)  The  Courts  are  disposed  to  put  a 
reasonable  construction  on  a  covenant  which,  takeii  literally,  would  be  too 
wid#  (Mills  V.  Dunham,  [1891]  1  Ch.  576 ;  Perls  v.  Saalfeld,  uhi  sup.)  ;  and 

Divisibility    ^g^  Where  a  covenant  is  divisible,  the  part  which  is  good  may  be  upheld, 

of  cove-  Lallan  v.  May,  uM  sup.;  Baines  v.  Oeary,  uhi  sup.;  Baker  v.  Hedgecock, 
uhi  sup.  ;  Davies  v.  Davies,  uhi  sup. ;  Rogers  v.  Maddocks,  vhi  sup. ;  Dubowski 
V.  Qoldstein,  [1896]  1 Q.  B.478.  A  covenant  not  to  carry  on  business  "  under 
a  particular  style  or  name,"  is  sufficiently  limited :  Vernon  v.  Hallam,  vbi 

*'  So  far  as  ^^^  rY!he  expression,"  so  far  as  the  law  allows," does  not  validate  a  covenant 
H  »*  otherwise  too  wide :  Davies  v.  Davies,  ubi  tup.  As  to  joint  and  several 
interests  of  two  partners  in  an  assistant's  bond,  see  Palmer  v.  MalUt,  36 
Ch.  D.  411.  As  to  the  effect  upon  such  a  covenant  (by  an  employ^)  of  a  sale 
of  the  business,  see  Showell  v.  Winkup,  60  L.  T.  389.  As  to  what  constitutes 
a  breach  of  covenant  against  carrying  on  a  particular  business,  see  Btuart  v. 
Dvplock,  43  Ch.  Div.  843 ;  Fit%  v.  lies,  [1893]  1  Ch.  77  ;  Drew  v.  Quy,  [1894] 
8  Ch.  25.  As  to  the  above  questions  generally,  see  note  to  MitcheU  v. 
Reynolds,  1  Sm.  L.  C.  402,  and  the  tabular  statements  of  decisions  in  the 
note  to  Avwy  v.  Langford,  Kay,  667>  continued  in  Pollock  on  Contracts, 

Wife  of         p   345,    As  to  the  effect  of  the  wife  of  the  covenantor  carrying  on  the 

««iv«fiaiitee    y^j^giness,  see  Smith  v.  Hancock,  [1894]  2  Ch.  877. 
irmitng. 
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X. 

AGREEMENT  6e;M;een  a  Manufacturer  and  aTRAVBLLBR,  with 
Provision /or  an  ultimate  Partnership. 

Pajitibs,  a.,  of,  &c.,  manufacturer  (hinafter  called  the  em- 
ployer), 1.  B.,  of,  &c.,  commercial  traveller  (hinafter  called  the 
traveller),  2.  WHBY  IT  IS  MUTUALLY  AGED  as  follows  :— 

1.  The  traveller  shl  enter  into  the  service  of  the  employer  Engage- 
as  traveller  for  him  in  the  business  of  a manufacturer,  JJ^JJ*iJ^r 

carried  on  by  him  at af sd,  for  the  period  of yrs  from  for  a  term. 

the day  of 18 —  (a),  subjt  to  the  genl  control  of  the 

employer. 

2.  The  traveller  shl  devote  the  whole  of  his  time,  attention,  TrayeUer 
4  energies  to  the  pformce  of  his  duties  as  such  traveller,  &  shl  ^hoiJtimo 
not,  eir  directly  or  indirectly,  alone  or  in  ptnp,  be  connected  (*)• 

with  or  concerned  in  any  other  business  or  pursuit  whatsr, 
durg  the  sd  term  of years. 

3.  The  traveller  shl,  subjt  to  the  control  of  the  employer,  to  keep 
keep  pper  books  of  acct,  &  make  due  &  correct  entries  of  the  *^°*^**- 
price  of  all  goods  sold,  &  of  all  transons  &  dealgs  of  &  in  relon 

to  the  sd  business,  &  shl  serve  the  employer  diligently  &  accdg 
to  his  best  abilities  in  all  respts. 

4.  The  fixed  salary  of  the  traveller  shl  be  the  sum  of  £ Salary. 

per  week  for  the  first  yr,  payable  by  the  employer  weekly  from 

the  commencemt  of  the  sd  service  on  the day  of , 

A  on  every  succeedg  Saturday,  &  £ per  week  for  the 

second  yr,  &  £ per  week  for  the  third  yr,  payable  weekly 

in  like  mner,  from  the  commencemt  of  such  respive  yrs. 

[5.  The  traveller  shl  also  be  pd  in  addon  to  such  fixed  salary  Commii- 

a  commission  at  the  rate  of  £ p.c.  upon  the  entire  business  **^"  ^^'' 

returns  of  the  employer  in  London  &  the  suburbs,  incldg  thrin 

a  circuit  of miles'  radius  measured  from  the  General  Post 

Office,  St.  Martin's-le-Grand.] 

[6.  The  amt  payable  to  the  traveller  in  respt  of  his  commis-  Payment 

" — ' of  oommis' 

(a)  The  engegement  of  the  traveUer  for  a  fixed  term  does  not  imply  an    gion. 

agieement  that  the  business  itself  shaU  continue  for  that  term  (Bhodes  r. 

IWvood,  1  App.  Ca.  266). 

{I)  This  provision  cannot  be  enforced  by  injunetion  if  the  agreement 
oomes  to  an  end,  Ehrman  v.  Bartholomew  [1898]  1  Ch.  671.  But  see  Wm. 
So^Muon  <^  Co.  Y.  Heuer,  [1898]  2  Ch.  451. 

(e)  Ab  to  right  of  the  traveller  to  commission  on  orders  received  after  his 
dismissal  from  customers  introduced  by  him,  see  Kelly  v.  Cro/t,  14  T.  L.  B. 
^4S,  543,  and  the  cases  there  cited. 

K.E. — ^VOL.    I.  8 
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sion  shl  be  ascertained  &  pd  to  him  by  qtrly  paymts,  at  the 
end  of  each  period  of  three  calr  months  from  the  commencemt 
of  the  sd  service,  &  in  the  event  of  the  death  of  eir  of  the  sd 
pties  the  sd  commission  sh  be  computed  &  pd  up  to  the  day  of 
such  deafh.] 

7.  The  reasble  travellg  expses  &  hotel  bills  of  the  traveller 
incurred  in  connon  with  the  business  of  the  employer  shl  be 
pd  by  the  employer  [borne  by  the  sd  pties  in  eql  moieties],  & 
the  employer  shl  from  week  to  week  pay  to  the  traveller  [one 
half  of]  the  sd  travellg  expses  &  hotel  bills  in  addon  to  his 
fixed  salary.  The  employer  shl  provide  a  horse  &  carriage  for 
the  use  of  the  traveller,  &  in  the  event  of  any  damage  thto, 
the  loss  shl  be  borne  by  the  pties  hto  eqlly. 

[8.  At  the  expiron  of  the  sd  period  of yrs,  the  employer 

shl  take  the  traveller  into  ptnp  with  him  in  his  sd  business, 

for  the  term  of yrs  from  such  expiron  if  both  pties  shl  so 

long  live,  &  give  him  one  eql  fourth  share  of  the  net  gains  <fe 

profits  of  the  sd  business  durg  the  first yrs  of  such  term, 

&  one  eql  third  share  durg  the  residue  thof,  the  employer 
providg  the  requisite  capital  for  carryg  on  the  sd  business,  &  a 
pper  deed  of  ptnp  shl  be  entd  into  betn  the  sd  pties,  any 
question  as  to  the  terms  whof  shl  be  settled  by  arbitron  under 
the  clause  hinafter  contd.] 

[9.  Arbitron  clause.     See  Arbitron.]     In  wits,  &c. 


Parties. 


Recital. 


XL 

AGREEMENT  under  Seal  between  a  Firm  of  Traders 
and  an  Agent  for  the  Sale  of  Goods.  Provisions  for 
Payment  of  Commission.  For  determining  Agency, 
and  for  restraining  Agent  from  carrying  on  a  similar 
Business,  and  other  Clauses.    A  Full /or/n  (a). 

THIS  INDEE  made  the day  of  betn  A,,  agent 

(hereinafter  called  the  agent)  of  the  one  pt,  &  B.,  C,  &  D.,  jppab, 

carryg  on  business  in  ptnp  togr  as ,  under  the  style  or 

firm  of  B.  &  Co.,  at,  &c.,  or,  '*&  Messrs.  B.  &  Co.,  &c." 
(hinafter  called  the  ppals),  of  the  other  pt.    Whas  the  agent 


(a)  A.M  to  agreements  of  tbis  nature,  see  the  Factors  Act,  1889  (52  &  53 
Vict.  c.  45)  J  Goodeve  P.  P.,  p.  79. 


AGREEMENTS.  35 

has  agrd  to  become  the  agent  of  the  ppals  in  London  for  the 

sale  of manafactored  or  supplied  by  them  upon  the  terms 

&  in  mner  hinafter  mentd  :  NOW  THIS  INDRE  WITNETH,  Mutual 
that  it  is  hby  covtd  &  agrd  by  &  betn  the  sd  pties  hto  as  ^^^^'^^^ 
follows : 

1.  Thb  ppals  shl,  from  time  to  time  durg  the  term  of Pir™  ^ 

yrs  from  the  day  of  the  date  hrof  (if  the  agent  shl  so  long  live),  good/ 
[ship],  consign,  &  supply  at  their  own  costs  &  chges  to  the 

agent  with  as  little  delay  as  may  be  after  they  shl  have  reced 
from  him  a  notice  or  order  in  writg  for  the  same  (unless  they 
shl  be  prevented  by  some  just  and  sufft  cause),  such  quantities 

4  descriptions  of or  other  pjoods  or  merchandise  wch  are 

now,  or  shl  for  the  time  being  be  manufactured  or  dealt  in  by 
the  ppals,  as  the  agent  shl  require,  or,  "  as  will  keep  up  a  stk 
in  the  hands  of  the  agent  to  the  value  of  £ ." 

2.  The  agent  shl,  durg  the  term  afsd,  rece  all  such  goods  Tobedis- 
k  merchandise  as  shl  be  consigned  or  supplied  to  him  by  the  ^'^^'^^^ 
ppals  as  afsd,  &  shl  use  his  best  endeavours  to  sell  &  dispose 

of  the  same  to  the  best  advantage,  &  for  the  best  prices  that 

ean  be  obtained  for  the  same,  not  being  less  than  such  prices, 

if  any,  as  may  from  time  to  time  be  fixed  by  the  ppals,  &  eir 

for  ready  moy  or  to  psons  of  good  credit :  And  shl  in  the 

meantime  keep  the  same  deposited  in  warehouses  or  other 

pper  places,  &  shl  twice  in  every  yr,  as  hinafter  mentd,  duly 

acct  with  the  ppals  for,  &  pay  over  or  remit  to  them  all  moys.  Proceeds  to 

bills,  notes,  &  sees,  wch  shl  have  been  reced  by,  or  come  to  the  J®i7™**Y^ 

hands  of  the  agent,  from  or  in  respt  of  the  sale  or  disposon 

of  the  sd  goods  or  merchandise,  after  deductg  the  expses  & 

allowces  &  other  dedons  hinafter  mentd. 

[3.  In  case  the  ppals  shl  at  any  time  durg  the  subsistce  of  Provision 
this  agrmt  from  any  cause  whatever,  fail  or  omit  to  supply  gJon towp- 

the  agent  with  such  goods  or  merchandise  as  afsd  within P^y  «oo<^s. 

weeks  after  receivg  a  notice  or  order  in  writg  from  him  for  the 
same,  the  agent  may  thrupon  pchase  or  obtain  from  any  other 
pson  or  psons  such  goods  or  merchandise  as  he  shl  require,  & 
wch  the  ppals  shl  so  have  failed  to  supply :  Provd  that  the 
agent  shl  duly  acct,  at  the  times  &  in  mner  hinafter  provd,  for 
all  the  net  profits  to  arise  from  the  sale  thof ,  after  deductg  the 
first  cost  or  price  of  the  same,  &  expses,  &  such  other  dedons 
&  allowces  as  hinafter  mentd.] 
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4.  Thb  ppals  shl  allow  or  pay  to  the  agent  so  long  as  he 
shl  continae  to  be  their  agent  under  this  agrmt,  all  reasble 
expses  for  carriage  or  delivery  of  the  sd  goods  or  merchandise, 
Jc  for  books,  stationery,  &  postage,  &  all  other  reasble  & 
customary  expses  attendg  the  sale  thof,  or  orwise  incurred  by 
him  in  respect  of  the  premes  [save  as  hrin  orwise  provd] : 
Akd  shl  also  allow  or  pay  him  a  commission  or  salary  at  the 

rate  of  £ p.c.  upon  the  [net]  proceeds  wch  shl  arise  from 

the  sale  of  all  such  goods  or  merchandise  as  afsd  [after 
deductg  expses],  such  commission  to  be  chgeable  upon  moys 
actually  reced  only,  &  not  upon  outstandg  debts :  [And  in  case 
such  commission  shl,  upon  the  makg  up  of  any  half-yrly  acct 

as  hinafter  mentd,  be  found  to  amt  to  a  less  sum  than  £ 

for  the  precedg  half-yr,  then  the  agent  shl  be  entitled  to  retain 
or  be  paid  such  a  further  sum  in  addon  to  the  sd  commission 

UtiL  as  will  make  the  same  up  to  such  sum  of  £ ] :  And  it  is 

hby  agrd  that  the  commission  and  allowce  afsd,  &  all  sums  of 
moy  whatsr  wch  may  from  time  to  time  be  or  become  due  or 
owg  from  the  ppals  to  the  agent,  shl  be  a  lien  or  charge  (a) 
upon  all  goods,  merchandise,  &  ppty  of  the  ppals,  wch  shl,  for 
the  time  being,  be  in  the  posson  or  custody  of  the  agent. 
Olttrks*  5.  Thb  agent  shl,  out  of  his  sd  salary  or  allowce,  provide  & 

pay  all  clerks  &  assistants  who  may  be  required  by  him  for 
the  management  of  the  sd  agency  business. 
AvxH)unti'.  6.  The  agent  shl  keep  all  usual  &  pper  books  of  acct  of  & 
concemg  all  goods  &  merchandise  reced  by  him  from  the  ppals 
[or  pchased  or  obtained  by  him  from  any  other  pson  or  psons 
under  clause  3],  &  the  parlars  of  the  sales  thof,  &  of  all  sums 
of  moy,  bills  of  exchange,  &  other  sees  reced  by  him,  &  of  all 
credit  given  on  acct  of  any  such  goods,  &  of  all  other  mres  & 
transons  concerng  the  premos,  &  the  sd  books  &  accts,  &  all 
bills,  notes,  sees  for  moy,  Ires,  &  other  writgs  relatg  to  the 
mres  afsd  in  the  posson  or  under  the  control  of  the  agent,  shl 
be  carefully  preserved  by  him  (damage  by  fire,  or  other  in- 
InapeciioD.  evitable  accident  only  excepted)  &  shl  at  all  reasble  times  be 
open  to  the  inspon  of  the  ppals,  or  any  member  of  their  firm. 


(a)  That  thii  wiU  not  make  the  document  a  biU  of  sale  within  the  Aot  of 
1882,  see  Morrii  r.  DOohha-FUpo,  [1892]  2  Ch.  852.  See  as  to  biUs  of  sale 
the  note  in  Vol.  II.,  Mo«toaoe8,  p.  146  j  Goodeve  P.  P.,  p.  97- 
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or  their  agents,  who  shl  have  full  liberty  to  make  copies  or 
extracts  of  or  from  the  same  or  any  of  them. 

7.  The   sd  pties   shl,  on   the  day  of  next,   &  Settle- 

thrafter  durg  the  continuce  of  this  agrmt,  on  the day  of  Hccounts. 

&  the day  of in  every  yr  (unless  prevented  by 


sickness  or  other  unavoidable  cause,  &  then  at  soon  as  may  be 
after  the  removal  of  such  cause),  settle  accts  resptg  the  sale  & 
disposon  of  the  sd  goods  &  the  other  mres  afsd.     [And  upon 

the  settlemt  of  accts,  intt  at  the  rate  of  £ p.c.  p.a.  may  be 

chged  by  or  agst  the  agent  upon  all  unpd  balces,  &  for  the 
ppose  of  such  half-yrly  settlemt  of  accts  a  full  &  parlar  statemt 
in  writg  shall  previously  to  every  such  day  as  afsd  be  prepared 
by  the  agent  showg  all  rects  &  pa3'mts  &  other  dealgs  & 
transons  concemg  the  premes,  &  every  such  acct  or  statemt, 
when  approved  &  signed  by  the  dd  pties,  shl  be  bindg  upon 
them  &  every  of  them,  &  shl  not  aftwds  be  opened  unless 
some  manifest  error  or  omission  shl  be  discovered  thrin  within 
the  space  of  twelve  calr  months  thrafter,  in  wch  case  the  same 
shl  be  rectified.] 

8.  The  agent  shl  on  the  first  day  of  every  month  transmit  Monthly 
to  the  ppals  a  statemt  in  writg  of  the  goods  wch  may  have  ****®™®° 
come  to  his  hands  &  of  all  orders  reced  by  him,  &  the  parlars 

of  all  sales  &  other  transons  wch  shl  have  taken  place  durg 
the  precedg  month. 

9.  The  agent  shl  accept  &  duly  pay  all  such  bills  of  exchange  Agent  to 
as  may  be  drawn  upon  him  by  the  ppals,  to  the  amt  of  the  ^JJ^' 
balce  he  may  have  in  hand,  on  having  three  days'  previous 
notice  given  to  him  thof . 

10.  The  agent  shl  not  at  any  time  witht  the  consent  in  Agency 
wntg  of  the  ppals  assn,  transfer,  or  in  any  mner  make  over  ^i^edk 
the  sd  egency  or  this  psnt  contract  to  any  pson  or  psons 
whomsr :    And  the  agent,  his  clerks,  agents,  &  servants,  shl 

not,  nor  shl  any  of  them,  durg  the  continuce  of  the  sd  agency, 
witht  such  consent  as  last  afsd,  directly  or  indirectly,  sell  or 

dispose  of  any  or  other  goods  or  merchandise  of  the 

description  afsd,  for  or  on  acct  of  the  agent  or  any  pson  or 
psons  whomsr,  other  than  the  ppals.     The  agent,  his  clerks,  A^ent  not 
agents,  &  servants,  shl  not,  nor  shl  any  of  them,  durg  the  Jj^^^gif 
continuce  of  the  sd  agency,  witht  such  consent  as  afsd,  directly  neas  of  the 

— same  kind 

(b)  See  anUy  p.  31,  note  (g),  p.  33,  note  (6).  (^)* 
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or  indirectly,  buy,  sell,  or  deal  in ,  or  any  of  the  goods  or 

articles  wch  are  now  or  shl  for  the  time  being  be  usually  dealt 
in  by  the  ppals,  or  carry  on  the  business  or  trade  of,  &c., 
[carry  on  any  business  or  trade  whatsr,]  for  or  on  acct  of  the 
agent  or  any  other  pson  or  psons  whomsr,  other  than  the 
ppals  [but  the  agent  shl  devote  his  whole  time  &  attention  to 
the  sd  agency  business] :  And  the  ppals,  their  clerks,  servants, 
&  agents,  shl  not,  nor  shl  any  of  them,  durg  the  period  afsd, 
witht  the  consent  in  writg  of  the  agent,  supply  any  such  goods 
or  merchandise  as  afsd,  whether  for  resale  or  orwise,  Ho  any 
pson  or  psons  whomsr,  who  shl  reside  or  carry  on  business  in 

the  town  of afsd,  or  within  the  distce  of miles  from 

some  pvhlic  bldg  or  other  place  in  the  town,  other  than  the  agent. 

11.  The  agent  shl  not  give  credit  to  any  pson  or  psons 

whomsr  for  a  longer  period  than ,  nor  for  any  goods  or 

merchandise  exceedg  the  value  of  £ ,  witht  the  consent  in 

writg  of  the  ppals,  &  shall  not  give  credit  for  any  goods  or 
merchandise  to  any  pson  or  psons  to  whom  they  shl  have 
forbidden  him  to  give  credit, 

12.  The  agent  shl  not  witht  the  consent  in  writg  of  the 
ppals  pledge  any  goods  or  merchandise  consigned  or  supplied 
to  him  as  afsd. 

18.  The  agent  shl  not,  witht  the  consent  of  the  ppals,  rele  or 
compound  any  debt,  claim,  obligon,  or  secy  relatg  to  the  premes, 
nor  abandon  or  compromise  any  action,  suit,  or  other  pcdg  for 
compellg  the  paymt  or  satisfon  of  any  such  debt,  claim,  or 
obligon,  or  realisg  or  enforcg  any  such  secy  as  afsd,  nor  exte  nor 
do  any  instrumt  or  thing  whby  any  such  debt,  claim,  secy,  or 
obligon  may  or  might  be  discharged,  diminished  in  value,  or 
prejudicially  affected,  until  the  same  shl  have  been  fully  pd  or 
satisfied. 

14.  The  agent  shl  at  all  times  durg  the  continuce  of  the  sd 
agency  obey  &  observe  all  reasble  dirons  and  instrons  wch  may 
be  given  to  him  by  the  ppals,  touchg  the  sale  or  disposon  of 
the  sd  goods,  or  orwise  relatg  to  the  premes,  &  in  the  absce  of 
special  instrons  shl  act  in  such  mner  as  he  shl  deem  most 
beneficial  to  them. 

15.  The  agent  shl,  upon  the  final  windg  up  of  the  sd 
agency  business,  deliver  up  to  the  ppals  all  such  of  the 
i^oods  &  merchandise  afsd,  as  shl  remain  unsold,  &  also  all 
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books  &  accts  wch  shl  have  been  kept  by  the  agent  as  afsd,  & 
all  docmntB  &  ^mtgs  relatg  to  the  mres  afsd,  wch  shl  be  in  his 
posson  or  power. 

16.  It  shl  be  Ifnl  for  eir  the  ppals,  or  the  agent,  at  any  time  Power  to 

durg  the  sd  term  of yrs  to  terminate  the  sd  agency  (a)  by  ti^lj^ 

givg calr  months*  notice  in  writg  to  the  other  pty,  or 

leavg  snch  notice  at,  or  sending  the  same  by  post  or  orwise  to 
the  asual  or  last  known  place  of  abode  or  business  of  such 
pty  addressed  to  him  or  them  :  [Provd  that  in  case  eir  of  the 
sd  pties  shl  at  any  time  wilfully  neglect  or  refuse  to  observe 
or  pform  any  of  the  agrmts  or  stipulons  afsd  it  shl  be  Iful 
for  the  other  pty  to  terminate  the  sd  agency  upon  givg  one 
week's  notice  in  writg  to  him  or  them,  or  leavg  or  sendg  the 
same  as  af sd.j  And  any  notice  hmbfe  required  to  be  given  to 
ibe  ppals  may  be  addressed  to  the  sd  firm  by  its  then  name 
or  style,  or  to  any  member  thof ,  and  upon  the  expiron  of  the 
period  of  any  such  notice  as  afsd,  the  sd  agency  shl  accdly 
absolutely  cease,  &  the  accts  of  the  sd  business  shl  thrupon  be 
adjusted  &  settled  betn  the  sd  pties  up  to  the  day  on  wch  such 
notice  shl  have  expired,  in  the  same  mnr  as  if  the  sd  agency 
had  expired  by  lapse  of  time. 

17.  The  agent  shl  in  nowise  be  ansble  for  any  loss   or  Agent  not 
<]amage  wch  may  happen  to  any  such  goods  or  merchandise  ^^^i"^ 
as  afsd,  or  wch  may  orwise  be  incurred  in  or  about  the  mres  for  low. 
afsd,  unless  the  same  shl  be  occasioned  by  his  wilful  neglect 

or  default. 

18.  This  agrmt  shl   not  be  affected  by  any  change  wch  Agreement 
may  take  place  in  the  firm  of  the  ppals  by  the  death  or  affLtedby 
retiremt  of  any  member  or  members  thof,  or  the  admission  change  in 
of  any  new  member  or  members,  or  any  alteron  in  the  name 

or  style  of  the  said  firm  or  orwise,  so  long  as  the  sd  psnt 
members  thof,  or  any  of  them,  shl  continue  ptners  or  a  pther 
thrin. 

19.  For  further  effectuatg  this  agrmt,  the  ppals  do  hby  Power  of 
appt  the  agent  to  be  the  atty  of  the  ppals  &  of  the  psons  or  ^J^^%^ 
pson  for  the  time  being  constitutg  their  firm  or  carryg  on 

the  sd  business,  for  them  or  him,  &  in  their  or  his  names  or 


(a)  See  other  provisions  for  determining  agreements,  ante.  Precedents  V. 
tod  VII. 

(h)  See,  also.  Attorney,  Powsrs  of. 
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name  to  demand,  sue  for,  recover,  &  rece,  &  give  effectual  rects 
&  dischges  for  all  such  sum  or  sums  of  moy  as  shl  be  due 

from  any  pson  or  psons  in or  elsewhere,  for  or  on  acct 

of  any  goods  or  merchandise  sold  by  the  agent  as  afsd,  & 
genlly  to  do  all  such  acts,  &  things  as  may  be  necy  or  pper  in 
relon  to  the  mres  af sd  (but  subjt  nevs  to  the  stipulons  &  agmts 
hinbfe  contd  as  to  compromisg  claims  &  orwise),  with  power 
to  the  agent  to  appt  a  substitute  or  substitutes  under  him  for 
any  of  the  pposes  last  afsd,  or  for  any  mres  relatg  to  the  sd 
agency  business,  with  such  powers  as  he  shl  think  fit,  &  such 
apptmt  at  pleasure  to  revoke,  &  the  ppals  hby  agree  to  ratify 
&  confirm  whatsr  the  agent  or  his  substitute  or  substitutes  shl 
Ifully  do  or  cause  to  be  done  in  &  about  the  premes. 

20.  In  case  any  question  or  dispute  shl  at  any  time  durg 
the  continuce  of  the  sd  agency  or  aftwds  arise  btwn  the  agent, 
his  exs  or  ads  &  the  ppals  or  their  firm  for  the  time  being, 
with   respt,  &c.,  Arhitron   claiLse,    See  Abbitbon.     In 

WITS,  &c, 


GUAEANTEE  to  Bankers  (a).     Variations  where 
the  Principal  Debtors  are  a  Firm. 

To  Messrs.  . 


Gaanntee.       In  conson  of  your  [openg  an  acct  with  &]  makg  advces  or 
orwise  givg  credit  {b)  to  A.,  of,  &c.,  [&  B.,  of,  &c.,  carryg  on 


As  to  law 

of  goaran- 
tee  and 

suretyship. 


As  to 
skating 


(a)  See  also  the  form  of  a  bond  to  secure  a  banking  account,  infra.  Bonds. 
The  fl^arantor's  death  does  not  necessarily  determine  the  guarantee ;  see 

Harrii  v.  Fawcett,  15  Eq.  311, 8  Ch.  866  ;  Lloyd's  y.  Harper,  16  Ch.  T>.  299 -,  Re 
Silvester,  [1895]  1  Ch.  573.  As  to  the  appropriation  of  payments  made  by  the 
debtor  after  the  death  of  the  guarantor,  see  Be  Sherry,  25  Ch.  D.  692.  As  to 
the  right  to  contribution  between  co-sureties,  see  Exp.  Snowdon,  17  Ch,  D. 
44 ;  Re  Parker,  [1894J  3  Ch.  400 ;  Wolmerhausen  v.  Oullich,  [1893]  2  Ch.  514. 
As  to  the  difference  between  joint  and  several  guarantees  as  regards  the 
right  to  contribution  between  the  guarantors,  and  the  effect  of  the  release  of 
one  of  them  by  the  creditor,  see  Ward  v.  National  Bank  of  New  Zealand,  8^ 
App.  Cas.  755.  As  to  the  difference  between  guarantee  and  indemnity,  see 
Ouild  y.  Conrad,  [1894]  2  Q.  B.  885.  On  the  law  of  guarantees  and  surety- 
ship, see  notes  to  Bees  v.  Berrington,  and  Bering  v.  Winchelsea,  in  W.  &  T. 
L.  C.  Eq. ;  Qoodeve  P.  P.,  176  et  seq.  As  to  the  guarantee  becoming  barred  by 
the  Statute  of  Limitations,  see  Parr's  Banking  Co.  v.  Totes,  [1898]  2  Q.  B.  460. 

(b)  The  importance  of  correctly  stating  the  consideration  (one  of  many 
instances  of  the  strictness  with  which  suretyship  agreements  are  oonstruedl 
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business  at,  &c.,  under  the  style  or  firm  of  A.  &  Co]  I  hby 
guarantee  to  you  the  paymt  of  all  moys  wch  [are  now  (c)  or] 
shl  at  any  time  be  due  to  you  from  the  sd  A.  or  his  repves  [A. 
&  Co]  on  the  genl  balce  of  his  [their]  acct  with  you  not  ex- 

oeedg  £ with  intt  thron  at  the  rate  of p.c.  p.a.  from 

the  time  of  notice  requirg  paymt  of  the  amt  hby  guaranteed 

being  given  as  hinafter  provd  (d) :    And  I  declare  that  this  To  be  oon- 

guarantee  shl  be  a  continug  guarantee  (e)  to  the  extent  at  any  ^^°^^'^' 

in  favoiir  of  the  surety),  is  Olustrated  by  Burton  v.  (Troy,  8  Ch.  932,  where  a  conaidera- 
guarantee  expressed  to  be  given  in  consideration  of  the  bankers'  lending  the  tion. 
principal  debtor  JB1,000  for  seven  days,  was  held  to  fail  by  reason  of  this 
eondition  not  having  been  strictly  fulfilled,  although  the  debtor  had  within 
&e  seven  days  been  aUowed  to  overdraw  his  account  to  an  amount  approach- 
ing jgl,000.  If  the  consideration  is  the  forbearance  of  the  creditor  to  sue, 
this  win  be  good  if  time  is  in  fact  given,  although  there  is  no  express  con- 
tiaet  do  do  so ;  Crears  v.  Hunter,  19  Q.  6.  D.  341. 

(e)  See  Morrell  v.  Cowan,  7  Ch.  D.  151. 

(d)  See  Hobson  v.  Bom,  6  Ch.  792 ;  Ellis  v.  Emmanuel,  1  Ex.  D.  157.  The 
following  is  a  fall  form,  which  may  be  substituted,  mutatis  mutandis,  for  the 
ekuse  in  the  text  to  this  point : — 

"In  conson,  &c.,  I,  the  undersigned  B.,  of,  &c.,  hby  gua-  FoUform 
rantee  to  you  the  paymt  of  all  moys  wch  are  now  or  shl  from  jfj^"*^ 
time  to  time  be  due  to  you  from  the  sd  A.  or  his  repves, 
alone,  or  jtly  with  any  other  pson  or  psons,  or  Co,  either  on 
acct  current  or  for  moy  advced  or  pd,  or  in  respt  of  bills, 
drafts,  notes,  or  other  negotiable  sees  made,  drawn,  accepted, 
advised,  endorsed  or  pd  by  you  or  on  your  acct  for  the  sd 
A.  or  his  repves  alone  or  jtly  as  afsd,  and  also  of  all  moys  wch 
you  may  from  time  to  time  be  or  become  liable  to  pay  in  respt 
of  any  bills,  letters  of  credit,  circular  notes,  or  any  other  dealg 
or  transon  on  acct  or  for  the  accommodon  or  benefit  of  the  sd 
A.  or  his  repves,  alone  or  jtly  as  afsd,  inclusive  of  intt, 
commission,  &  other  usual  bankers'  chges,  &  all  costs  & 
eipses  incurred  by  you  in  respt  of  the  premes,  or  this  guaran- 
tee, &  inclusive  also  of  intt  at  any  rate  not  exceedg  (unless 
orwise  agrd)  the  Bank  of  England  rate  for  the  time  being,  or 
five  p.c.  p.a.  if  the  Bank  rate  shl  be  below  that  rate,  to  be 
calculated  with  half-yrly  rests,  accdg  to  the  usual  custom 
of  bankers,  although  the  relon  of  customer  &  banker  may  have 
eeased,  so  as  the  liability  of  me  or  my  repves  hrunder  shl 

not  exceed  at  any  one  time  the  sum  of   £ ,  with  intt,  &c., 

as  in  the  text. 

(e)  See  Ellis  y.  Emmanuel,  1  Ex.  D.  157. 
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Power  to 
gire  time 
and  com- 
ponnd. 


Death  of 
gaarantor 
or  chan^ 
in  partners 
not  to 
invalidate 
guarantee 
ib). 

Account 

settled 

between 

customer 

and  bank 

to  be 

binding. 


time  of  £ ,  &  shl  not  be  considered  as  wholly  or  partially 

Batisfied  by  the  paymt  or  liquidon  at  any  time  or  times  hrafter 
of  any  sum  or  sums  of  moy  for  the  time  being  due  upon  such 
genl  balce  as  afsd,  but  shl  extend  to  cover  &  be  a  secy  for  all 
future  sum  &  sums  of  moy  at  any  time  due  to  you  thron 
within  the  limit  afsd,  notwg  any  such  paymt  or  liquidon :  And 
I  further  declare  that  you  may  grant  time  or  other  indulgce  to 
or  compound  with  the  sd  A.  or  his  repves  [A.  &  Co],  or  any 
pson  or  psons  or  Co  liable  on  any  bill,  note,  or  other  secy  or 
guarantee  held  by  you  witht  affectg  this  guarantee,  &  that  all 
divds,  composons,  &  paymts  reced  by  you  from  the  sd  A,  [A. 
&  Co],  or  any  other  pson  or  psons  or  Co  so  liable,  or  his  or 
their  este,  shl  be  taken  &  applied  as  paymts  in  gross,  witht 
any  rt  on  the  pt  of  me  or  my  repves  to  stand  in  your  place  in 
respt  of,  or  to  claim  the  benefit  of  any  such  divds,  composons, 
or  paymts,  or  any  secy  held  by  you  until  you  shl  have  reced 
the  full  amt  of  all  your  claims  agst  the  sd  A.  or  his  repves  [A. 
&  Co]  wch  are  covered  by  this  guarantee,  and  that  this  guarantee 
shl  apply  to  &  secure  any  ultimate  balce  wch  shl  remain  due 
to  you  within  the  limit  afsd,  &  that  you  may  enforce  this 
guarantee,  notwg  that  any  bills  or  other  instrumts  covered  by 
it  may  be  then  in  circulon  or  outstandg  (a) :  And  I  further 
declare  that  this  guarantee  shl  not  be  affected  by  my  death, 
but  shl  remain  in  force  until  one  calr  month  after  notice  in 
writg  to  determine  or  discontinue  the  same  shl  have  been  given 
to  you  by  me  or  my  repves  (c)  &  shl  continue  to  be  bindg,  notwg 
any  changes  wch  may  from  time  to  time  take  place  in  the 
ptners  [in  the  sd  firm  of  A.  &  Co  or]  in  your  firm  :  And  I 
further  agree  that  any  acct  settled  or  stated  by  or  betn  you  & 
the  sd  A.  or  his  repves  [A.  &  Co],  or  admitted  by  [Tiim  or] 
them,  may  be  adduced  by  you  &  reced  as  conclusive  evidce 
agst  me  &  my  repves  of  the  balce  or  amt  thby  appearg  due 


(a)  See,  as  to  this  clause.  Midland  Banking  Company  v.  Chambers,  7  Eq. 
179,  4  Ch.  398 :  Hohson  v.  Bass,  6  Ch.  792  ;  and  as  to  companies,  see  Qray  v. 
Beckham,  7  Ch.  680 ;  Exp.  National  Provincial  Bank,  17  Ch.  D.  98. 

(&)  In  the  absence  of  agreement  to  the  contrary,  the  guarantee  would  be 
revoked  as  to  any  future  transactions  by  a  change  in  the  constitution  of  the 
firm  of  A.  &  Co.,  or  of  the  firm  of  hankers  ;  Partnership  Act,  1890  (53  &  54 
Vict.  c.  39),  8.  18. 

(c)  Mere  notice  of  death  is  not  notice  under  this  clause.  Be  SilvettBr  [1895J 
1  Ch.  573. 
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{ront  ihe  sd  A.  or  his  repves  [A.  &  Go]  to  you,  &  shl  not  foe 
disputed  or  questioned  by  me  or  my  repves.    And  I  further  Amount 
agree  thai  the  amt  hby  guaranteed  shl  be  due  &  payable  to  ^^^^^ 

jon  at  the  expiron  of  days  after  notioe  requirg  such  on  notice. 

paymt  shl  have  been  deUvered  or  sent  through  the  post  by 
regiBtered  letter  in  the  usual  way  by  you  or  your  solors  to  me 
or  my  repves  witht  the  necessity  of  naming  them.  As  wrrs  my 
hand  this day  of . 


XIII. 

GUARANTEE  by  Directobs  of  a  Company  to  Bankers 

for  limited  amounts  (d). 

To  The Bank  Limd. 

In  conson  of  your  agreeing  to  grant  to  the  X.  Co  Limd,  at  Quarantee 

our  request,  a  credit  overdraft  to  the  extent  of  £ ,  we,  the 

undersigned,  hby  guarantee  to  you  the  paymt  of  all  moys  wch 
shl  at  any  time  be  due  from  the  sd  X.  Co  to  you  on  the  genl 
bake  of  their  acct  with  you  (such  balce  to  include  all  intt, 
commission,  &  other  chges  &  expses  wch  you  may  in  the 
&msQ  of  your  business  as  bankers  chge  in  respt  of  any  advces 
or  discounts  made  to  them  or  on  their  acct,  or  for  keepg  their 
sdacct,  with  you),  &  we  hby  agree  that  this  guarantee  shl  be 
a  continuing  guarantee  to  the  extent  at  any  one  time  or  times 
brafter  of  any  sum  or  sums  of  moy  for  the  time  being  due 
upon  such  genl  balce  as  af sd :  And  further  that  this  guarantee 
fihl  be  in  force  &  subsistg  whether  the  whole  of  the  sd  sum  of 

i shl  be  actually  advced  by  you  or  not  (e).   Poiver  to  give 

time,  dtc,  as  in  last  form.     Provd  always  &  we  exply  stipulate  Limit  of 
that  we  shl  resply  be  liable   on  this  guarantee   only  to  the  ^>*^>>»*y(^- 
eitent  of  the  sums  set  opposite  to  our  respve  names  in  the  schdle 
hko:  And  further  that  if,  durg  the  continuce  of  this  guarantee.  Provision 
any  of  us  shl  die  or  shl  cease  to  be  a  Diror  or  Dirors  of  the  sd  ^f  ^!5^« ' 

*  ^  aco.f  Of  any 

A.  Co  Limd,  &  if  that  Co  shl  be  unable  to  substitute  a  guarantor  Ruaituitor. 


{d)  See  notes  to  the  last  Precedent, 
(e)  See  Burt<m  ▼.  Gray,  8  Ch.  032. 

if)  Under  this  clause,  the  g^oarantors  areliahle  to  contribute  in  proportion 
to  tiie  named  sums,  EUesmere  Brewery  Co.  v.  Cooper,  [1896]  1  Q.  B.  75. 
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h  or  guarantors  in  his  or  their  place  who  shl  be  satisfactory  to 

yoa,  then  the  sd  Co  may  pay  to  you  the  amt  wch  in  the  sd 
'  schdle  shl  be  set  opposite  to  the  name  or  names  of  the  pson  or 

psons  who  shl  so  die  or  cease  to  be  a  Diror  or  Dirors  as  afsd, 
&  such  paymt  shl  be  accepted  by  you  in  full  satisf on  of  all 
claims  agst  such  pson  or  psons  in  respt  of  this  guarantee. 
Dated,  &c. 

The  Schdle. 
A.£ . 


B.  £ ,  &c. 


XIV. 

AGREEMENT  between  Directors  of  a  Company  in  re- 
spect of  a  Guarantee  given  by  them  for  the  Company  (a). 

Recital  of         Agrmt  made,  &c.,  betn  six  pties :   Whas  by  a  guarantee 
gnarantoe.    bearing  even  date  hwith  the  sd  sevl  psons  pties  hto  have 

guaranteed  to  the Bank  certn  sums  set  opposite  to  their 

respive  names  in  the  schdle  to  the  sd  guarantee  as  secy  for 
the  X.  Co,  of  wch  the  pties  hto  are  the  psnt  Dirors :    And 
WHAS  with  a  view  to  provide  for  the  contingency  of  their  ceasg 
to  be  Dirors  of  the  sd  X.  Co,  they  have  agrd  betn  themselves 
Agreement   in  mner  hinaf ter  appearg :  NOW  THESE  PSNTS  WITNESS, 
that  each  of  the  sd  pties  hto  doth  hby  agree  with  the  others  of 
them  jtly  &  sevUy  as  follows : — 
for  release        ^'  If  at  any  time  durg  the  continuce  of  the  sd  guarantee, 
0^  •»!         any  one  or  more  of  the  pties  hto  shl  die  or  shl  (except  by 
dying  or      ceasg  to  hold  the  necy  qualiiicon  as  Diror  or  in  consequce  of 
bTST^  tor    ^^y*^"^8  done  or  permitted  by  him  or  them  contrary  to  his 
or  their  duty)  cease  to  be  a  Diror  or  Dirors  of  the  sd  X.  Co, 
then  the  other  pties  hto,  or  such  of  them  as  shl  for  the  time 
being  be  Dirors  of  the  sd  X.  Co,  will  forthwith  procure  the  sd 
Bank  to  rele  the  sd  pty  or  pties  so  dying  or  ceasg  to  be  a 
Diror  or  Dirors,  &  his  or  their  estes  &  efifects,  eir  by  procurg 
the  sd  Bank  to  accept  a  substitute  or  substitutes  as  guarantor  or 
guarantors  in  his  or  their  place,  or  by  paymt  to  the  sd  Bank 
of  the  sum  set  opposite  to  the  name  or  names  of  such  pson  or 


(a)  See  last  Precedent. 
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respive  psons  in  the  scbdle  to  the  sd  guarantee  :  Frovd  always  On  pay- 
that  the  liability  to  procure  such  rele  shl  not  arise  until  paymt  Srsharea! 
to  the  sd  X.  Co  shall  have  been  made  by  the  repves  of  the 
pson  or  psons  so  dying,  or  by  the  pson  or  psons  so  ceasg  to  be 
a  Direr  or  Dirors  of  the  amt  for  the  time  being  uncalled  or 
cmpd  upon  the  shares  standg  in  the  name  or  names  of  the 
respive  pson  or  psons  so  dying  or  ceasg  to  be  a  Diror  or 
Dirors,  if  the  then  existg  Dirors  of  the  sd  X.  Co  shl  require 
such  paymt  to  be  made.    In  wits,  &c. 


XV. 

AGREEMENT  between  an  Author  and  a  Publisher  Jor 
Sale  of  Copyright  and  Publication  of  a  Book  (6). 

Parties,  A.,  author,  1.     B.,  publisher,  2. 

Whas  the  sd  A.  has  written  a  book  to  be  en  tied :  NOW  Sale  of 

IT  IS  HBY  MUTUALLY  AGED  that  the  sd  B.  shl  pchase  "^p^^^^^*- 
the  copyright  of  the  same  on  the  follg  terms : — 

1.  The  sd  B.  shl  bear  the  whole  expse  &  risk  of  the  paper  Expenses. 
4  printg  the  sd  book,  &  the  publicon  thof . 

2.  The  sd  B.  shl  pay  to  the  sd  A.  the  sum  of  £ for  the  Payment  to 

first  edon  of  the  sd  book,  when copies  shl  have  been  sold,  *"*  ^^' 

k  for  the  second  &  for  every  future  edon  the  sum  of  £ to 

be  pd  three  months  after  the  day  of  publicon,  no  edon  to 

exceed copies,  & copies  of  each  edon  to  be  supplied 

gratis  to  the  author,  and  any  number  of  copies  at  trade  price. 

3.  The  sd  A.  shl  revise  any  new  edon  of  the  sd  work,  &  ^^"^  ^'^' 
correct  the  proofs. 

4.  In  case  of  the  death  of  the  sd  A.  or  his  inability  to  edit  f™^^^'"I^ 
the  sd  work,  the  sd  B.,  his  exs,  ads,  or  assns,  shall  be  at  &c.,  of 
literty  to  employ  such  editor  as  he  or  they  may  think  fit,  &  a«**^or. 
after  deductg  the  paymts  to  such  editor,  the  balce,  if  any,  of 

the  sd  sums  of  £ ,  or  £ ,  as  the  case  may  be,  shl  be 

pd  to  the  sd  A.  or  his  repves. 

5.  In  case copies  of  the  first  edon  of  the  sd  book  shl  Power  to 

not  be  sold  within yrs  from  the  date  of  publicon,  the  sd  ^Tuon!"* 

B.  shl  be  at  liberty  to  waste  the  same,  &  shl  not  be  liable  to 

pay  the  afsd  sum  of  £ to  the  sd  A.    In  wits,  &c. 

(h)  This  agreement  cannot  be  assigned  without  the  author's  consent, 
Gri^h  T.  Tover,  ^'c,  Co.,  [1897]  1  Ch.  21. 
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XVI. 

AGREEMENT  between  Owners  and  Lessees  of  Two 
Adjoining  Properties  respecting  the  interference  of 
New  Buildings  with  Ancient  Lights  (a). 

Parties,  A.  1,  B.  2,  C.  3.  Whas  the  sd  A.  is  seised  in  fee 
of  a  certain  plot  of  land  in  &  on  the  south  side  of  X.  court, 
in  the  parish  of,  &c.,  formerly  the  site  of  houses  nod.  &c.,  in 
X.  court,  but  wch  houses  have  lately  been  pulled  down,  and 
the  sd  A.  is  also  tenant,  under  an  agrmt  for  a  lease  for  a  term 

(a)  Where  access  of  light  to  a  building  has  been  enjoyed  for  twenty  yeajs 
withont  interruption,  the  right  thereto  becomes  indefeasible,  unless  the 
enjoyment  was  pursuant  to  a  contract  in  writing.  See  the  Prescription  Act, 
2  &  3  Will.  4,  c.  71,  88.  3  &  4;  Shelford  R.  P.  Stat.  pp.  11  et  seq, ;  Tudor  L.C. 
Cony .,  noces  to  8ury  v.  Pigot.  Time  begins  to  run  in  the  case  of  an  unfinished 
house  from  the  time  when  the  exterior  walls  with  window  spaces,  and  the 
roof  are  completed :  Collis  v.  Laugher,  [1894]  3  Ch.  659.  Frequently  a  small 
nominal  rent  is  agreed  to  be  paid  for  permission  to  oontinue  an  encroachment 
with  the  object  of  preventing  an  easement  from  being  acquired.  The  pay* 
ment  of  rent  under  a  parol  agreement  of  this  nature  is  not  an  interruption 
of  the  user  under  s.  3  of  the  above  Act  (Plasterers'  Co.  v.  Parish  Clerks^  Co., 
6  Ex.  630)  ;  and  where  there  is  an  agreement  in  writing  for  pasrment  of  the 
rent,  the  non-payment  of  the  rent  for  twenty  years  may  afford  some 
evidence  that  the  agreement  has  been  put  an  end  to  (per  James  and  Thesi- 
ger,  L.JJ.,  Bewley  v.  Atkinson,  13  Ch.  D.  293,  296)  ;  but  the  payment  of  a 
rent  by  way  of  acknowledgment,  though  not  essential,  is  useful  as  a  means 
of  ensuring  that  the  tenant  for  the  time  being  in  possession  shaU  have 
notice  that  the  enjoyment  of  the  easement  is  permissive  only ;  for  whicH 
purpose  the  demand  of  payment  should  be  regularly  made  on  the  person  in 
actual  occupation.  Where  either  property  is  in  lease,  the  lessor  is  sometimes 
made  a  party  to  the  agreement ;  if  this  is  not  done,  notice  of  it  should  be 
given  to  him ;  and  in  general  it  is  desirable  that  notice  should  be  endorsed 
on  the  lease,  and  on  one  or  more  of  the  leading  title-deeds  of  both 
tenements.  As  to  constructive  notice  of  an  agreement  granting  an  ease- 
ment, see  Allen  v.  Beckham,  11  Oh.  D.  790.  As  to  the  effect  of  rebuilding  on 
the  same  or  an  altered  site  as  regards  the  right  to  ancient  lights,  see  HetUh 
V.  BucknaU,  8  £q.  1 ;  Staight  v.  Bum,  5  Ch.  163 ;  Aynsley  v.  Olover,  18  Eq. 
644  ;  National,  Sfe.,  Co.  v.  Prudential  Assurance  Co.,  6  Ch.  D.  757 ;  EcclesioB^ 
tical  Commiseioners  v.  Kino,  14  Ch.  D.  213 ;  Newson  v.  Pender,  27  Ch.  D.  48  ^ 
Bullers  v.  Dickinson,  29  Ch.  D.  155  ;  Greenwood  v.  Homsey,  33  Ch.  D.  471  ; 
Pendarves  v.  Monro,  [1892]  1  Ch.  611 ;  29  Sol.  J.  62.  As  to  the  effect  of  a 
verbal  agreement  to  grant  an  easement  where  there  has  been  part  perform- 
ance, see  McManus  v.  Cooke,  85  Ch.  D.  681.  As  to  the  rights  to  enjoy  li^ht^ 
for  some  extraordinary  purpose,  as  photography,  see  LoMarus  v.  Artistic,  4"^.^ 
Co.,  [1897]  2  Ch.  214.  As  to  the  right  to  access  of  air,  see  Chastey  v.  Ackland, 
[1895]  2  Ch.  389,  [1897]  A.  C.  155. 

Probably  the  effect  of  this  instrument  is  to  impose  rsstrictive  conditiofna 
within  the  meaning  of  L.  T.  A.  1876,  s.  84,  as  amended  by  L.  T.  A.  1897^  Soh.  on 
the  lands  of  both  A.  and  B.,  which  ought,  if  the  land  is  registered,  to  be  regis, 
tered  under  the  L.  T.  B.  184. 
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of years  from  the day  of ,  of  anor  plot  of  land 

in  &  on  the  soath  side  of  X.  court  afsd,  formerly  the  site  of 
houses  nod.  &c.,  in  X.  court  afsd,  wch  houses  have  also  lately 
been  pulled  down:  And  whas  the  backs  of  the  sd  houses  in  B.*stiUeto 
X.  court  abut  on  the  backs  of  other  houses  situate  on  the  jand.**'"^ 

north  side  of  Y.  street,  in  the  sd  parish  of  (the  two 

ppties  being  divided  by  a  divon  or  pty  fence  wall),  wch  houses 
in  Y.  street,  with  other  ppty,  are  held  by  the  sd  B.  (upon 
certain  trusts  under  wch  the  sd  C.  is  absolutely  entled  to  the 
beneficial  intt  thrin),  under  a  lease  for  the  residue  of  a  term  of 

yrs  commencg  on  the day  of ,  &  are  underlet 

ptly  upon  lease  &  ptly  to  yrly  tenants :  And  whas  the  sd  A,  Propoged 
has  pulled  down  the  sd  houses  on  the  south  side  of  X.  court,  fn^  by  a. 
vidi  the  view  of  erectg  on  the  site  thof  other  bldgs  of  greater 
height  &  magnitude,  &  he  intends  to  cover  over  or  ptly  to  cover 
over  the  site  of  the  back  yards  of  the  sd  houses  so  that  (as 
alleged  by  the  sd  B.,  though  not  admitted  by  the  sd  A.),  the 
ancient  lights  of  the  sd  houses  in  Y.  street  wd  be  interfered 
with,  &  the  free  access  of  light  &  air  thto  (as  htofore)  wd  be 
materially  obstructed :   And  whas  plans  and  elevons  of  the  Plans 
houses  so  pulled  down  by  the  sd  A.  &  of  the  new  bldgs  &  ^^n! 
improvemts  so  as  afsd  to  be  erected  &  extd  by  the  sd  A.  have 

been  submitted  to  Mr. the  surveyor  of  the  sd  B.,  &  signed 

by  such  surveyor  &  by  Mr. the  architect  of  the  sd  A.,  & 

annexed  to  this  agrmt,  &  the  plans  &  elevons  of  the  sd  new 
bldgs  &  improvemts  so  signed  are  hinafter  for  brevity  referred 
to  as  "  the  sd  plans  "  :  And  whas  for  obviatg  applicon  by  the  ^"*«>- 
sd  B.  for  restraing  the  sd  A.  from  pcdg  with  the  sd  proposed  recitiof 
bldgs  &  improvemts,  &  for  fixg  the  terms  on  wch  the  consent 
of  the  sd  B.  to  the  exon  thof  is  intd  to  be  given,  the  sd 
pties  hto  have  entd  into  the  arrangemt  hinafter  appearg : 
NOW  in  conson  of  the  premes  the  sd  A.  &  the  sd  B.,  [with  the 
eonsent  hby  testified  of  the  sd  C],  HBY  MUTUALLY  AGREE 
as  follows : 

1.  The  sd  A.  shl  not,  by  reason  of  the  eron  &  exon  of  the  ^  "*?*  ^ 
proposed  bldgs  &  improvemts,  acquire  as  agst  the  sd  B.  or  the  moreezten^ 
peons  claimcr  under  him  (b)  any  further  or  more  extensive  rt  f^^?.'?^*!* 

* ^ *^ to  light  in 

(b)  If  the  propertj  ii  settled  and  B.  does  not  take  the  legal  fee,  sabsti- 
tote  in  tbii  and  other  plaoea  for  **  claimg  under  him/'  the  words 

**  under  the  settlor  deced." 
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respect  of     to  the  access  &  nse  of  light  to  &  for  such  bldgs  than  he,  the  sd 

inm.  *^-»  ^®  en  tied  to  in  rspt  of  the  sd  houses  &  bldgs  lately  standg 

on  the  south  side  of  X.  court  afsd,  &  any  access  or  use  of  light 

to  or  for  the  sd  proposed  new  bldgs  more  extensive  than  that 

wch  was  enjoyed  as  of  right  to  or  for  the  sd  houses  &  bldgs 

lately  standg  on  the  south  side  of  X.  court  afsd,  shl  so  far  as 

regards  the  sd  B.  &  the  psons  claimg  under  him  be  deemed 

permissive  &  enjoyed  by  consent  under  this  agreemt,  so  as  to 

prevent  the  sd  A.  or  the  psons  claimg  under  him  from  havg 

any  legal  or  equitable  rt,  claim,  or  remedy  agst  the  sd  B.  or 

the  psons  claimg  under  him,  in  respt  of  any  obstron  or  detrimt 

to  such  addonal  access  or  use  of  light,  occasioned  by  any  bldgs 

or  improvemts  upon,  or  other  reasble  use  of  the  sd  houses  or 

any  adjacent  ppty  of  the  sd  B. 

A.  to  per-        2.  The  sd  A.  &  the  psons  claimg  under  him  will  not,  in 

mit  erec-     respt  or  under  colour  of  his  psnt  or  any  future  rts  to  the  access 

aimiiar        or  usor  of  light  or  air,  by  any  means  seek  to  restrain  or  prevent 

on*SS-    the  sd  B.  or  the  psons  claimg  under  him  from  doing  or  causg 

ing  land.      to  be  done,  or  bring  any  action  for  damages  or  institute  or 

promote  any  other  legal  pcdgs  in  respt  of  his  or  their  doing  or 

causg  to  be  done  any  of  the  things  foUg,  &  the  sd  A.  (so  far  as 

depends  upon  him),  hby  authorises  &  consents  to,  &  agrees 

that  the  psons  claimg  under  him  shl  authorise  &  consent  to 

the  doing  of  the  same,  that  is  to  say : — First,  erectg  on  the 

site  of  the  sd  houses  in  Y.  street,  or  any  pt  thof  (not  being 

within  a  distce  of feet  from  the  boundary  wall  of  the  two 

ppties),  any  bldgs  not  exceedg  in  height  the  bldgs  proposed  to 
be  erected  by  the  sd  A.  as  shown  on  the  sd  plans.  Secondly, 
coverg  over  &  alterg  the  psnt  back  yard,  sheds,  &  offices  of 
the  houses  in  Y.  street,  or  the  sites  thof,  or  any  pt  thof,  up 
to  the  sd  boundary  wall  in  the  way  in  wch  the  back  yards  of 
the  houses  in  X.  court  are  intd  to  be  covered  over  &  altered  as 
shown  in  the  sd  plans,  or  in  any  other  way  not  more  pre- 
judicial, as  regards  the  access  of  light  &  air,  to  the  X.  court 
ppty  of  the  sd  A. 
Oonsent  by  3'  In  conson  of  the  sd  agrmts  on  the  pt  of  the  sd  A.  the  sd 
R  to  new  B^  g^  the  psons  claimg  under  him  will  not  by  any  means  seek 
to  restrain  or  prevent  the  sd  A.  or  the  psons  claimg  under 
liiTTi  from  erectg  &  extg  the  sd  proposed  bldgs  &  improvemts 
accdg  to  the  sd  plans,  or  bring  any  action  for  damages,  or 


buildings. 
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institute  or  promote  any  legal  pcdgs  in  respt  thof,  but  so  far 
as  depends  on  him  he,  the  sd  B.,  hby  authorises  &  consents  to 
the  eron  &  exon  of  the  sd  proposed  bldgs  &  improvemts  accdg 
to  the  sd  plans. 

4,  The  sd  A.  &  the  psons  claimg  under  him  will,  by  insertg  A.  to  give 
notice  of  the  stipulons  hinbfe  contd  in  favour  of  the  sd  B.  &  ^J^^elit 
the  psons  claimg  under  him,  in  leases  and  other  munimts,  &  to  pereona 
by  such  other  reasble  means  as  circes  may  require  or  admit  umierllini. 
(&  as  well  in  complice  with  any  special  reqt  in  that  behalf  on 
the  pt  of  the  sd  B.  or  the  psons  claimg  under  him  as  witht 
puch  special  reqt),  use  his  best  endeavours  to  cause  the  sd 
stipulons  to  run  with  the  sd  X.  court  ppty,  &  bind  all  psons 
interested  thrin  as  owners,  lessees,  occupiers,  or  orwise.     In 

WITS,  &c. 


XVIL 

AGREEMENT  for  Preventing  the  acquisition  of  an 
Easement  in  respect  of  New  Windows  overlooking  a 
neighbour's  land  (a).  Variation  where  one  of  the 
Parties  is  only  a  Lessee. 

Pasties,  A.,  one  owner,  1.    B.,  other  owner,  2.    Whas  the  sd  Recital  of 
A.  is  seised  in  fee  simple  of  the  house  No. in street,  *'^^*' 

Variation. 

(a)  See  note  to  last  Precedent.    The  following  clauses  are  adapted  to  the    Re^.j^^aig 
«Me  of  one  of  the  parties  being  only  a  lessee  : — Recite  that  A.  "is  seised 

in  fee  simple  of  a  pee  of  bldg  ground  situate,  &c.,''  and  that  LeftsetoB. 

5.  "  is  lessee  for  an  unexpired  term  of yrs  of  an  adjoinc; 

pee  of  ground  on  wch  he  has  erected  a  house  &  other  bldgs 
bown  as,  &c.,  the  windows  whof  overlook  the  sd  ppty  of  the 
sd  A.,"  d^  that  "  the  sd  A.  has  threatened  to  obstruct  the  access 
of  light  and  air  to  the  sd  house  &  bldgs  of  the  sd  B.  through 
or  by  means  of  the  windows  afsd.  NOW  in  order  to  avoid  any 
disputes  IT  IS  HBY  MUTUALLY  DECLD  AND  AGED 
betn  the  pties  hto  as  follows: — 

1.  The  sd  B.  (so  as  to  bind  himself  &  his  exs  &  ads,  &  his  &  Enjoyment 
their  intt  as  lessees  &  the  intt  of  all  psons  claimg  through  or  of  light 
under  him  or  them  by  assnmt,  underlease  or  orwise,  but  not  so  tindows  to 
as  to  prejudice  his  or  their  lessors  or  to  work  a  forfeiture  of  ^  deemPd 

permuisive. 
K.E.— VOL.  T.  4 
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in  the  parish  of,  &c.,  &  the  sd  B.  is  seised  in  fee  simple  of  the 

house  No. in  the  same  street ;  And  whas  the  sd  A.  has 

recently  opened  two  new  windows  in  his  sd  house  overlookg  the 
back  yard  of  the  sd  house  of  the  sd  B. :  NOW  it  is  HBY 
MUTUALLY  DECLD  AND  AGED  as  follows  :— 

1.  The  sd  windows  shl  be  deemed  to  have  been  opened  with 
the  express  permission  &  consent  of  the  sd  B.,  &  the  enjoymt 
hrafter  by  the  sd  A.,  his  hrs  &  assns,  or  any  pson  or  psona 
claimg  under  him  or  them,  of  the  access  &  use  of  light  or  air 
to  the  sd  house  &  premes  belongg  to  him  the  sd  A.,  by  means 
of  such  windows,  shl  be  deemed  to  be  with  the  express  permis- 
sion &  consent  of  the  sd  B.,  his  hrs  &  assns,  to  the  intent  that 
the  sd  A.,  his  hrs  &  assns  or  any  pson  or  psons  claimg  as  afsd^ 
shl  not  acquire  any  easemt  or  rt  in  respt  thof. 

[2.  The  sd  A.,  his  hrs  &  assns,  shl  pay  to  the  sd  B.,  his  hrs 
&  assns,  by  way  of  acknmt  for  the  permission  hby  given  to 
keep  open  the  sd  windows  so  long  as  this  agrmt  shl  continue 

the  yrly  rent  or  sum  of  one  shillg  on  the day  of in 

every  yr  if  demanded.] 
Rescisaion.  8.  EiTHER  of  them,  the  sd  A.  &  B.,  or  his  hrs  or  assns,  may 
at  any  time  hrafter  determine  this  agrmt  by  givg  to  the  other 
of  them,  his  hrs  or  assns,  a  notice  in  writg  in  that  behalf. 
Such  notice  shl  be  suflft  if  given  to  the  owner  or  occupier,  or 
one  of  the  owners  or  occupiers  of  the  sd  house  and  premes  now 
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the  sd  lease),  doth  hby  for  himself  &  his  assns  acknowe 
that  the  access  of  light  &  air  to  the  sd  house  &  bldgs  through 
or  by  means  of  the  windows  afsd  is  had  &  enjoyed  by  him 
solely  by  the  permission  &  sufiFerce  of  the  sd  A,,  &  so  that  no 
easemt  or  rt  in  rspt  thof  shl  be  acquired  by  prescription  or 
orwise  by  him  the  sd  B.  his  exs,  ads  or  assns. 

2.  The  sd  B.,  his  exs,  ads,  &  assns,  shl  not  assn  or  underlet 
the  sd  house  &  premes  or  allow  his  or  their  leasehold  intt 
thrin  to  expire  or  cease  by  surrender,  forfeiture  or  orwise  witht 
givg  written  notice  thof  to  the  sd  A.,  his  hrs  or  assns. 

3.  The  sd  A.,  his  hrs  &  assns,  shl  not  obstruct  or  intercept 
the  access  of  light  &  air  to  the  sd  house  &  bldgs  of  the  sd  B. 
witht  givg  three  calr  months'  notice  of  his  or  their  intention 
in  that  behalf  to  the  pson  in  posson  thof. 

As  to  registered  land  see  note  (a),  p.  46. 
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belongg  to  the  other  of  them,  the  sd  A.  &  B.  (not  being  a  mere 
earetaker  or  servant),  or  to  some  pson  claimg  to  be  such  owner 
or  oceupier,  or  one  of  such  owners  or  occupiers,  psonally,  or  if 
sent  by  post  addressed  to  the  owner  or  occupier  of  such  last 
mentd  premes,  or  some  one  of  such  owners  or  occupiers  eir  by 
name  or  orwise,  &  provd  in  the  latter  case  the  rect  thof  shl  be 
acknowed  by  such  owner  or  occupier,  or  by  some  pson  claimg 
to  be  such. 

4.  In  the  event  of  this  agrmt  being  determined  as  afsd,  the  A.  then  to 
sd  A.,  his  hrs  or  assns,  shl  forthwith  at  his  or  their  own  expse  Jl^fndowB. 
wall  or  block  up  the  sd  windows.     In  wits,  &c. 


XVIII. 

AGREEMENT  between  Adjoining  House-Owners  as  to 
the  Continuance  q/" Encroachments  (a). 

Pabtjes,  a,,   owner  of  one  home,    1.     B.,   owner  of  other 
htucy  2. 

Whas  the  sd  A.  is  the  owner  of  a  house  situate,  &c.,  &  the  Recital  aa 
fid  B,  is  the  owner  of  a  pee  of  land  adjoing  thto,  on  wch  he  has  menteby^ 
erected  [is  erectg]  a  house,  the  upper  pt  of  the  south  wall  of  B. 
wch  encroaches  on  the  roof  of  the  house  of  the  sd  A. ;  And 
the  sd  B.  has  affixed  to  the  front  of  the  sd  house  of  the  sd  A. 
a  pipe  to  carry  off  the  water  from  the  roof  of  his  sd  house  : 
NOW  it  is  MUTUALLY  AGED  as  follows  :— 

1.  The  sd  encroachmts  of  the  sd  south  wall  of  the  house  of  Encroach- 
the  sd  B.  &  of  the  sd  pipe  shl  be  deemed  to  have  been  made,  deemed 

&  the  continuce  hrafter  of  such  respive  encroachmts  shl  be  permissive, 
deemed  to  be  with  the  express  licence  &  consent  of  the  sd  A., 
to  the  intent  that  the  sd  B.  or  any  pson  claimg  under  him,  shl 
not  acquire  any  easemt  or  right  in  respt  thof. 

2.  The  sd  B.  shl  at  his  own  expse  keep  the  sd  pipe  pperly  ^-  ^  rei^**" 
cleansed  &  in  good  order,  &  shl  make  good,  &  compensate  the  good  future 
sd  A.  for  all  damage  wch  may  at  any  time  be  done  to  the  ^^'^^^^se. 
house  of  the  sd  A.  by  water  running  from  the  roof  of  the  house 

of  the  sd  B.,  or  by  leakage  or  overflow  from  the  sd  pipe. 

(a)  As  to  agreementa  of  thia  nature,  aee  2  &  8  WiU.  4,  o.  11,  a.  2,  andabove^ 
P-  46,  note  (a).    Aa  to  regiatered  land  aee  note  (a),  p.  46. 

i  2 
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To  remove 
encroach- 
ments on 
notice. 


Agreement 
to  bind 
owners  for 
time  being. 

Notice  to  be 
endorsed  on 
title-deeds. 


8.  The  sd  B.  shl  pall  down  &  remove  the  sd  wall  k  pipe  so 
far  as  the  same  resply  encroach  as  afsd,  &  make  good  any 
damage  occasioned  thby  to  the  house  of  the  sd  A.,  within 
14  days  after  the  sd  A.  shl  have  given  or  left  at  the  sd  honse 
of  the  sd  B.  a  notice  in  writg  in  that  behalf,  &  every  such 
notice  shl  be  sufft  although  not  addressed  to  any  pson  by 
name  or  description. 

4.  The  respve  owners  for  the  time  being  of  the  sd  houses 
shl  have  the  benefit  of  &  be  bound  by  this  agrmt,  &  shl  be 
deemed  to  be  included  in  each  article  of  this  agrmt,  wherever 
the  names  of  the  sd  A,  &  B.  resply  occur  :  And  notice  of  this 
agrmt  shl  be  endorsed  on  the  convce  to  the  sd  B.  of  his  sd  pee 
of  land,  &  on  every  future  assurce  of  the  sd  house  thron 
erected.     In  wits,  '&c. 


Apportion- 
ment of 
rents. 


Provisions 
of  G.  A., 
1881. 


AGEEEMENT  for  Apportionment  (j/'Ebnt  under  Lease, 
where  the  Reversion  of  Part  of  the  Premises  has  been 
sold  to  a  PuBUG  Undertakxno  under  the  Lands 
Clauses  Consolidation  Act,  1846  (a). 

Parties,  A.,   lessor,    1.     B.,   a  Public  Board,  pchasers,   2. 
C,  lessee,  8. 


(o)  See  the  Act  8  &  9  Vict.  c.  18,  s.  119.  Where  the  premises  are  conveyed 
by  virtue  of  the  Elementary  Edncation  Act,  1870  (33  &  34  Vict.  c.  75),  or  the 
School  Sites  Acts,  1841  to  1851  (4  &  6  Vict.  c.  38,  7  &  8  Vict.  c.  37, 12  A  13 
Vict.  0.  40, 14  &  15  Vict.  c.  24),  the  apportionment  can  be  made  under  12  &  13 
Vict.  c.  49,  by  agreement  between  the  lessor  or  owner  subject  to  the  lease^ 
the  tenant,  and  the  party  to  whom  the  conveyance  is  made,  and  when  made 
is  binding  on  all  underlessees  and  other  persons,  whether  parties  to  the 
agreement  or  not. 

An  apportionment  of  rent  made  on  the  severance  either  of  the  reversion  or 
of  the  leasehold  interest  would  not,  unless  concurred  in  by  him,  be  binding, 
in  the  former  case  on  the  lessee,  and  in  the  latter  on  the  lessor,  who  would 
otherwise  be  entitled  to  have  it  made  by  a  jury  or  other  competent  authority 
{Bliu  V.  Collint,  5  6.  &  Aid.  876),  but  such  concurrence  is  usually  dispensed 
with,  as  an  agreement  come  to  between  the  owners  of  the  severed  portions 
of  the  reversion  or  of  the  leasehold  interest  (as  the  case  may  be)  is  generally 
acquiesced  in. 

Sections  10,  11  and  12  of  the  C.  A..  1S81,  contain  provisions  (which  are  to 
a  considerable  extent  merely  declaratory  of  the  previous  law)  applicable  to 
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Redte  lease.     And  whas  the  inhance  &   reversion  in  fee  Recital  of 

simple  of  &  in  the  ed  house  &  preines,  No. afsd,  pt  of  the  *®*"°* 

fld  premies  comprd  in  the  hinbfe  recited  lease,  expectant  apon 
the  determinon  of  the  term  granted  by  the  sd  lease,  is  now 
vested  in  the  sd  B. :   And  whas   the  sd  B.   require  for  the  Recital  of 
pposes  of,  &c.,  vacant  posson  of  the  house  and  premes  afsd,  ^^"^ 
wch  are  delineated  in  the  plan  drawn  in  the  margin  hrof  required. 
b  ttiron   coloured  pink,    the    remr  of  the  premes  demised 

leases  made  after  the  commencement  of  the  Act,  as  to  the  effect  of  the  serer- 
inoe  of  the  reversionary  or  leasehold  estate  respectively  on  the  rights  of  the 
parties.  Section  10  provides,  in  effect,  in  case  of  the  severance  of  the  reversion, 
thai  the  owners  of  the  severed  portionsshall  have  the  remedies  for  the  recovery 
of  the  Apportioned  parts  of  the  rent  and  the  benefit  of  the  lessee's  covenants 
and  condition  of  ^re-entry  and  other  conditions  (as  to  the  old  law,  see  Mayor 
(f8wan$ea  v.  Thomas,  10  Q.  B.  D.  48)  ;  section  11  contains  a  provision,  in  the 
like  case,  for  annexing  the  obligation  of  the  lessor's  covenants  to  the 
wrered  poTtdons  of  the  reversion;  and  section  12  provides  in  effect  (in 
extension  of  22  &  23  Vict.  c.  35,  s.  3)  that  in  case  of  the  reversion  being 
•erered  by  conveyance,  surrender,  or  otherwise,  or  of  the  avoidance  or  cesser 
ii  any  other  manner  of  the  leasehold  interest  as  to  part  only  of  the  land, 
every  condition  of  re-entry  or  other  condition  shaU  be  apportioned  and 
remain  in  force  in  like  manner  as  if  the  land  comprised  in  each  severed  part, 
or  as  to  which  the  term  remains  subsisting  (as  the  case  may  be),  had  alone 
originally  been  comprised  in  the  lease. 

It  has  been  decided  in  Ireland  that  a  surrender  or  re-demise  to  the  lessor  Effect  of 
of  part  of  the  premifles  in  the  lease  had  the  effect  of  destroying  the  condition  the  Act. 
of  re-entry  under  the  doctrine  as  to  the  non-apportionability  of  conditions 
(ne  Mortimer  v.  Shortdll,  1  Con.  &  Law.  417,  426,  as  to  a  surrender,  a 
dednan  of  Lord  St.  Leonards)  ;  Lessee  Delap  v.  Leonard,  5  Ir.  L.  Bep.  287 ; 
6  Ir.  L.  £.  473,  as  to  a  re-demise  :  referred  to  in  Piatt  on  Leases,  Vol.  II., 
333) ;  and  the  same  principle  must,  it  is  conceived,  apply  to  the  case  of  the 
lesur  concurring  in  an  apportionment  of  the  rent  and  condition  of  re-entry 
on  an  assignment  by  the  lessee  of  part  of  the  property  in  the  lease.  If  this 
be  good  law,  it  is  remarkable  that  there  should  not  (so  far  as  the  writer  is 
avare)  be  any  English  decision  on  the  point,  nor  any  precedent  or  hint  in 
any  of  the  works  on  conveyancing,  as  to  the  necessity  for  a  defeasance  in 
any  such  case  to  revive  the  condition  of  re-entry  (see  the  form,  poet,  879) ; 
and  the  case  is  not  provided  for  by  Lord  St.  Leonards  Act,  22  A,  23  Vict, 
c  35,  s.  3.  See  as  to  the  apportionment  of  conditions,  Butl.  Co.  Litt.  2026« 
n.  (2),  215a;  1  Wms.  Saund.  302,  ed.  1871;  1  Smith's  L.  C,  notes  to 
Dwnpor'a  ease,  and  as  to  defeasances,  see  3  Jarm.  &  Byth.  by  Sweet,  681 — 
686.  The  defect,  if  it  existed,  is  only  partially  cured  by  s.  12  of  the 
C.  A.,  1881,  namely,  in  the  case  of  the  avoidance  or  cesser  by  surrender 
oir  other  wise  of  the  term  as  to  part  of  the  land,  and  not  in  the  case  of 
a  re-demise,  or  that  of  the  lessor  concurring  in  an  apportionment  on  an 
assignment  by  the  lessee  of  part  of  the  property;  and  the  Act  only 
applies  where  the  lease  was  after  the  Act.  As  to  the  effect  of  the  surrender  of 
the  lease  of  part  of  the  premises  upon  the  covenant  for  payment  of  rent,  see 
Baynfon  v.  Morgan,  21  Q.  6.  D.  101 ;  22  Q.  B.  D.  74. 
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by  the  sd  lease  being  coloured  blue  on  the  same  plan  : 
Agreement.  NOW  IT  IS  HBY,  psuant  to  the  provons  of  the  Lands 
Clauses  Consolidon  Act,  1845,  AGED  AND  DECLD  ,betn  & 
by  the  sd  sevl  pties  hto  of  the  first  &  third  pts,  for  themselves 
resply,  &  for  their  respive  hrs,  exs,  ads,  &  assns,  on  the  one 
pt,  &  the  sd  B.  for  themselves,  their  succors  &  assns,  on  the 

other  pt,  That  the  sd  yrly  rent  of  £ shl,  from  the 

day  of be  apportioned  in  mner  f ollg ;    that  is  to  say,  the 

yrly  rent  of  £ ,  pt  of  such  yrly  rent  of  £ ,  shl  be  the 

portion  thof  from  that  day  payable  in  respt  of  the  sd  premes 

coloured  pink  on  the  sd  plan,  &  the  yrly  sum  of  £ ,  the 

remr  of  the  sd  rent  of  £ ,  shl  from  the  same  day  be  pay- 
able in  respt  of  the  residue  of  the  sd  premes  comprd  in  the 
Costs.  sd  lease,  &  wch  are  coloured  blue  on  the  same  plan :  AND 
IT  IS  HBY  ALSO  AGED  that  the  sd  B.  shl  pay  the  costs 
of  the  sd  A.,  as  provd  by  the  Lands  Glauses  Consolidon  Act, 

1845,  &  (a)  also  the  sum  of  £ for  the  costs  &  chges  of 

his  surveyor  &  solor  of  &  attendg  the  negotion  of  these  psnts. 
Similar  provon  as  to  C.'s  costs.     In  wits,  &c. 


DEED  of  COVENANT  by  the  Owner  of  a  Perpetual 
Ebnt-chargb /or  APPORTIONING  tfee  Same.  Endorsed 
on  a  Conveyance  of  the  lands  subject  to  the  rent- 
charge  (6). 

Parties,  the  within  named  A.,  owner  of  rent-chge,  1 ;   the 
within  named  B.,  owner  of  lands  chged,  2.     WITNETH,  that 

(a)  As  to  what  costs  are  payable  by  B.  without  special  agreement,  see  Esfp. 
Buck,  1  H.  &  M.  510. 
Ab  to  the  (^)  '^®  apportionment  can  be  made  by  the  Board  of  Agriculttire  (to  which 

apportion-  the  functions  of  the  Land  Commissioners  have  been  transferred  by  the  Board 
ment  of  of  Agriculture  Act,  1880  (52  &  53  Vict.  c.  80),  on  the  application  of  the  per- 
^^  sons  interested  in  the  land  and  the  rent-charge  under  the  Indoeure  Act, 

charges.         ^gg^  ^^^  ^  ^g  y.^^  ^  ^^^^  ^  ^^  ^^  ^^     ^^  ^^  ^  ^  apportionment  in  the 

case  of  lands  taken  under  the  Lands  Clauses  Consolidation  Act^  1845,  ss.  115- 
117;  under  the  Church  Building  Acts,  14  &  16  Vict.  c.  97,  s.  27 ;  36  &  37 
Vict.  c.  50,  8.  8 ;  of  commutation  and  enfranchisement  rent-charges  under 
the  repealed  Copyhold  Acts,  4  &  5  Yict.  c.  35,  ss.  50, 52, 55 ;  6  &  7  Vict.  c.  23, 
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lor  apportiong  the  within  mentd  yrly  rent-chge  of  £50,  the 
sd  A.  hby  covts  with  the  sd  B.,  his  hrs  &  assns,  in  mnr  follg 
(that  is  to  say) : — 

Ist.  That  so  long  as  the  clear  yrly  sum  of  £10,  pt  of  the  Apportion - 
fid  yrly  rent-chge  of  JE50,  shl  be  duly  &  punctually  pd  by  eql  pi^of  rent 
half-yrly  paymts  at  the  times  at  wch  the  sd  rent-chge  is  pay-  ?«>  property 

«  4^  J  and  under  the  Ck)pyhold  Act,  1894  (57  &  58  Vict.  c.  46),  8.  28;  and   w^'^od'^e- 
of  diainage  and  improvement  rent-charges,  9  &  10  Vict.  c.  101,  ss.  44,  45 ; 
19  &  20  Vict.  c.  9,  B8.  8,  10 ;  27  &  28  Vict.  c.  114,  ss.  68-71. 

By  22  &  23  Vict.  c.  85,  s.  10  (passed  to  remedy  the  inconvenient  doctrine    Xb  to  the 
that  the  release  of  part  of  the  land  charged  with  a  rent-charge  operated  as   partial 
a  release  of  the  whole  land),  it  was  enacted  that  a  release  of  part  of  the  land   release  of 
charged  shall  not  extinguish  the  whole  rent-charge,  but  shall  only  bar  the  ^™ 

right  to  recover  it  out  of  the  land  released,  "  without  prejudice  nevertheless  ^in^n^' 
to  the  rights  of  all  parties  interested  in  the  hereditaments  remaining  un- 
leleased  and  not  concurring  in  or  confirming  the  release."  The  effect  of 
these  saving  words  has  been  held  to  be  that  where  the  owner  of  the  rent- 
charge  releases  part  of  the  land  without  the  concurrence  of  the  owner  of  the 
other  part,  the  whole  of  the  rent-charge  is  not  extinguished,  but  only  a 
proportionate  part  of  it  can  be  recovered  against  the  owner  of  the  unreleased 
portion  of  the  land  :  Booth  v.  Smith,  14  Q.  B.  D.  318.  The  doctrine  as  to  a 
release  of  part  of  the  land  extinguishing  the  rent-charge,  did  not  apply  to 
<a  releaae  of  the  land  from  part  only  of  the  rent-charge  (Vin.  Abr. 
**Eent,"  504;  3  Cruise  Dig.  301 ;  Co.  Litt.  148,  referred  to  in  Tudor's  L.  C, 
Conv.,  notes  to  Clun's  case,  p.  84) ;  and  the  enactment  above  referred  to, 
does  not  and  was  not  required  to  cover  that  case.  An  apportionment  might 
therefore  be  effected  by  a  release  of  each  portion  of  the  land  from  so  much 
of  the  rent  as  is  to  be  borne  by  the  other  portion ;  but  it  is  better  that  it 
should  be  effected  (as  in  this  Precedent)  by  way  of  covenant  only  (according 
to  a  plan  which  was  in  use  to  avoid  the  common  law  doctrine  as  to  the  effect 
of  a  release).  It  has  been  doubted  whether  an  absolute  covenant  not  to 
daim  the  rent  against  the  land  would  not  operate  as  a  release  (see  Co.  Litt. 
1475,  n. ;  but  see  Shepp.  Touchstone  by  Preston,  845)  ;  but  it  seems  clear 
that  a  conditional  covenant,  as  in  the  text,  could  not  so  operate. 

A  rent-charge  may  be  apportioned  between  several  owners  without  the  As  to  the 
consent  of  the  owner  of  the  lands,  so  as  to  keep  alive  the  right  of  each  owner  remedies 
to  distrain  for  his  part  (RivU  v.  Watton,  5  M.  &  W.  255 ;  2  Dar1„  V.  &  P.   forrecorer- 
1044 ;  and  as  to  the  separate  right  of  distress  of  each  tenant  in  common  of  a  !?^  ^^'^l 
rent-charge,  see  Whitley  v.  Roberts,  McClel.  &  T.  107)  ;  and  the  remedies  for   charge, 
the  recovery  of  a  rentHsharge  by  distress,  or  receipt  of  rents,  or  appointing 
a  term,  which  are  g^ven  by  the  C.  A.,  1881,  s.  44  (where  that  Act  applies), 
vonld  also,  it  is  conceived,  remain  in  force  afterapportionment  (whether  by 
severance  of  the  land  or  of  the  rent-charge  itself).     An  action   also  lies 
against  the  terre-tenant  but  not  against  a  tenant  for  years  (Re  Herb€Lge 
MmUs  Charity,  [1896]  2  Ch.  811)  for  recovery  of  a  rent  charge  (Thomas  v. 
Sylvester,  L.  B.  8  Q.  B.  368 ;  Swift  v.  Kelly,  24  L.  K.  Ir.  107  ;  Re  Blackburn, 
^c.  Society,  42  Ch.  B.  343 ;  Searle  v.  Coqke,  43  Ch.  D.  519),  or  an  apportioned 
part  thereof,  whether,  as  it  seems,  it  be  legal  or  equitable  (Booth  v.  Smith, 
14  Q.  B.  D.  318,  see  pp.  320,  321),  notwithstanding  that  the  annual  profits 
«f  the  land  are  less  than  the  rent,  Pertwee  v.  Townsend,  [1896]  2  Q.  B.  129. 
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Indemnity 
of  property 
in  each 
sehedale 
against 
part  of 
rent  ap- 
|K>rtioned 
on  the  re8t 
of  the 
property. 


able,  or  within  21  days  thrafter,  as  &  for  the  portion  of  the 
sd  rent-chge  payable  in  respt  of  the  land  &  bldgs  descd  in 
the  first  schdle  hto,  by  the  sd  B.,  his  hrs  or  assns  for  the  time 
being  entled  to  the  same  land,  then  &  so  often  as  the  same 
shl  happen  the  sd  A.  will  not,  nor  shl  his  hrs,  exs,  ads,  or 
assns  at  any  time  hrafter  in  case  of  the  non-paymt  of  the 
sd  rent-chge  of  £50,  or  any  pt  thof,  distrain  or  enter  on,  or 
-cause  or  procure  any  distress  or  entry  to  be  made  on  the  sd 
land  descd  in  the  sd  first  schdle,  or  any  pt  thof,  or  any  bldg: 
thron,  or  commce,  carry  on,  or  prosecute  any  action  or  other 
pcdg  agst  the  owners,  tenants  or  occupiers  for  the  time  being: 
of  the  same  land  &  bldgs,  or  any  pt  thof,  or  exercise  or  avail 
himself  or  themselves  of  any  other  powers  or  rts  for  recoverg. 
or  compellg  paymt  of  the  sd  rent-chge  of  £60,  or  any  pt  thof  ^ 
or  in  any  wise  interrupt  or  disturb  the  sd  B.,  his  hrs  or  assns^ 
or  his  or  their  tenants  in  the  posson  or  enjoymt  or  rect  of  the 
rents  &  profits  of  the  same  land  &  bldgs,  or  any  pt  thof. 

[And  2ndly,  3rdly,  &  4thly,  similar  covts  with  B.  in  respt 
of  the  lands  descd  in  the  second^  third,  dt  fourth  schdlesJ} 

And  [5thly]  that  he,  the  sd  A.,  his  hrs,  exs,  &  ads  will  at 
all  times  keep  the  sd  B.,  his  hrs  &  assns,  &  his  or  their 
tenants,  of  the  respive  lands  &  bldgs,  descd  in  the  sd  respive 
schdles  hto,  indemnified  agst  all  losses,  costs,  damages,  <& 
expses  wch  he  or  they  shl  or  may  incur  by  reason  of  any 
distress  or  entry  being  levied  or  made  in  or  upon  the  sd  lands. 
&  bldgs,  or  any  pt  thof,  or  any  other  pcdg  being  had  or 
taken  to  enforce  or  compel  the  paymt  of  the  sd  rent-chge  of 
£50,  or  any  pt  thof,  contrary  to  the  covts  hinbfe  contd,  or  any 
of  them.     In  wits,  &c. 

[^SchdlesJJ 


Becitals. 

Ab  to  for- 
malities. 


FAMILY   AGEEEMENT  to  give  effect  to  Intbndbix 

Will  not  Executed. 

This  indre  (a),  made,  &c.,  betn  A.,  1.  B.,  2.  C,  8.  D.  &  E.^ 
his  wife,  4.     Whas  X.,  late  of,  &c.,  died  on  the day  of 

(a)  The  agreement  should  be  under  seal  to  avoid  any  questions  as  to  there 
being  a  sufficient  consideration  to  support  it  (as  to  family  arangements,  see 
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intestate,  leaving  the  sd  A.,  B.,  C,  &  E.,  his  four  chn  &  Death  of 

only  next  of  kin  him  survivg :  And  whas  the  said  A.  is  the  *'***"***®' 

eldest  son&  heir-at-law  of  the  sd  X. :  And  whas  shortly  before  i*^*J-j 

his  dece,  the  sd  X.  gave  instrons  to  his  solors  for  the  pre-  will. 

paron  of  his  last  will,  &  the  same  was  drafted  but  never 

signed  by  the  sd  X. :  And  whas  the  draft  will  marked  Z.,  Agreement. 

this  day  signed  by  all  the  pties  hto^  is  admitted  by  them  & 

each  of  them  to  contain  the  intd  testy  disposons  of  the  sd  X., 

k  all  the  sd  pties  are  desirous,  notwg  the  intestacy  of  the  sd 

L,  to  deal  with  &  dispose  of  all  his  real  &  psonal  este,  &  also 

the  trust  este  comprd  in  a  settlemt  dated,  &c.,  wch  by  the  sd 

will  the  sd  X.  intd  to  appt  under  a  power  contd  in  such 

Kttlemt,  &  wch  in  default  of  such  apptmt  wd  have  devolved 

on  the  said  pties  hto  or  some  of  them,  imder  the  trusts  of  the 

sd  settlemt,  in  the  same  mnr  as  the  same  resply  wd  have 

been  dealt  with  &  disposed  of  under  the  sd  draft  marked  Z. 

ii  the  same  had  been  a  completed  doct :  NOW  THIS  INDRE  Wit- 

WITNETH  that  in  conson  of  the  premes  &  by  way  of  family  ''^^^^' 

arrangemt,  &  in  order  to  avoid  questions  &  disputes  as  to 

the  division  of  the  real  &  psonal  este  of  the  sd  X.,  &  of  the 

trost  este  nnder  the  sd  settlemt,  it  is  hby  agrd  &  decld,  &  the  Agreement. 

fid  pties  hto  hby  mutually  covt  as  follows : — 

1.  All  the  real  &  psonal  ppty  of  the  sd  X.,  includg  the  Dmsion  of 
ppty  over  wch  he   had  under  the   sd   settlemt  a  power  of  p^p®'^^- 
ipptmt,  shl  be  disposed  of,  divided,  &  dealt  with  in  accordce 

with  the  terms  of  the  sd  doct  marked  Z.,  &  signed  by  the 
ad  pties  hto  as  afsd. 

2.  All  &  every  of  the  sd  pties  hto,  &  their  respive  hrs,  exs,  Kxecution 
ads,  &  assns,  shl  exte  all  such  deeds  &  docts,  &  do  all  such  ^^  <'<^^* 
acts  as  may  be  necy  or  be  deemed  expedient  to  give  complete 


1  White  AT.,  L.  C.  Eq.,  notes  to  Stapilton  v.  Stapilton,  229;  Dav.  Free.  Vol. 
ni.,  pt.  1,  278,  note).  If  there  is  real  estate,  and  the  case  is  not  within  the 
M.  W.  P.  A.,  1882  (which  it  probably  would  be  as  to  the  testator's  own 
property,  but  possibly  not  as  to  the  settled  property),  the  deed  must  be 
acknowledged  by  E. ;  see  Nicholl  v.  Jones,  3  Eq.  696. 

Reference  may  here  be  made  to  the  authorities  deciding  that  an  agree-   Acree- 
nent  between  two  persons  having  expectations  from  a  third,  to  divide  mentn  ae 
equally  whatever  property  may  come  to  either  of  them  from  him,  whether  to  ezpeo- 
imder  his  will,  or  intestacy,  or  by  gift  inter  vivos,  is  valid  :  Beekley  v.  Newland,  t^J^cies. 

2  P.  Wma.   182 ;    Wethered  v.    Wethered,  2  Sim.  183  ;    Harwood  v.  Tooke, 
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No  ppo- 
oeedingB  to 
be  taken  by 
any  party 
claiming 
under  in- 
testacy. 


Adminis- 
tration to 
be  ob- 
tained. 


effect  to  this  agrmt,  &  the  costs  of  the  preparon  &  exon  of  sach 
docts  (inclusive  of  this  agrmt)  shl  be  deemed  expses  attendg 
the  exon  of  the  trusts  &  disposons  decld  &  contd  in  the  sd 
doct  marked  Z. 

3.  None  of  the  sd  pties,  or  his  or  her  hrs,  exs,  ads,  or  assns, 
shl  as  next  of  kin  or  heir-at-law,  or  heir  accordg  to  the  custom 
of  any  manor  of  the  said  X.,  or  as  claimg  under  the  trusts 
contd  in  the  sd  settlemt  in  default  of  any  exercise  of  the 
power  of  apptmt  afsd,  or  in  any  other  character  bring  any 
action  or  take  any  pcdgs  agst  any  other  pty  hto,  his  or  her 
hrs,  exs,  ads,  or  assns,  in  referee  to  any  part  of  the  sd  real  or 
psonal  ppty  of  the  sd  X.,  or  the  trust  estate  under  the  sd 
settlemt,  but  this  shl  not  prejudice  the  rt  of  any  pty  to 
enforce  pformce  of  this  agrmt,  or  of  any  of  tlie  terms  hrof. 

4.  The  sd  A.  shl  be  allowed  to  obtain  witht  opposon  Ires  of 
admon  to  the  [real  &]  psonal  este  &  effects  of  the  sd  X.,  bat 
such  este  &  effects  shl  be  administered  &  dealt  with  accdg  to 
the  terms  of  this  agrmt.     In  wits,  &c. 


AGEEEMENT  between  a  Fibm  of  Traders  and  tlieir 
Workpeople,  granting  to  the  latter  a  Share  in  the 
Net  Profits  of  the  Firm. 

Parties.  Partibs,  A.,  B.,  &  C,  carrying  on  business  as ,  at 


Recital  of 
engage- 
ment. 


That  work- 
men are  to 
share  in 
net  profits. 


A  propor- 
tionate 


under  the  style  or  firm  of (hinafter  called  the  firm)  of  the 

one  pt,  &  the  sevl  psons  named  in  the  schdle  hto,  being  clerks, 
servants,  &  workmen  of  the  firm  of  the  other  pt :  Whas  the 
firm  have  employed,  or  agrd  to  employ,  the  sevl  psons  named 
in  the  sd  schdle  at  the  salaries  or  wages  written  opposite  to 
their  respive  names  in  the  same  schdle  [in  the  wages-book  of 
the  firm] :  And  whas  the  firm  are  desirous  to  give  to  the  sd 
psons,  in  addon  to  their  sd  salaries  or  wages,  &  by  way  of 
further  remuneron  durg  the  current  yr,  such  sums  of  moy  as 
hinafter  mentd,  upon  the  terms  that  the  sd  psons  resply  shd 
on  their  pt  enter  into  such  agrmt  as  is  hinafter  expd  :  NOW 
IT  IS  HBY  AGED  as  follows  :— 

1.  The  firm  will,  at  the  annl  stock- takg  of  the  sd  busineBS 
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in  the  month  of ,  in  the  yr ,  apportion  to  each  pson  ahareofnet 

named  in  the  sd  schdle  a  sum  of  moy,  wch  shl  bear  the  same  bTappor- 
proportion  to  one-tenth  pt  of  the  net  profits  of  the  sd  business  tioned  to 
dnrg  the  precedg  yr  as  the  salary  or  wages  pd  to  such  pson  ^n.^^'  " 
durg  the  same  yr  shl  bear  to  the  total  amt  of  salaries  &  wages 
pd  by  the  firm  durg  the  same  year. 

2.  TsB  firm  shl,  with  all  convenient  speed  after  the  amt  of  According 
the  sd  net  profits  has  been  ascertained,  cause  to  be  prepared  a  [^g^te'cr 
certfe,  showg  the  sum  apportioned  to  each  such  pson  as  afsd,  the  cashier. 
&  shl  cause  the  same  to  be  signed  by  the  cashier  for  the  time 

being  of  the  firm,  or  such  other  pson  as  the  firm  may  appt  for 
the  ppose,  &  the  sd  certfe  shl  be  absolutely  bindg  &  conclusive 
as  to  the  amt  payable  imder  these  psents  to  each  such  pson  as 
afsd.  The  firm  will  pay  to  each  such  pson  as  afsd  the  sum 
appearg  by  the  sd  certfe  to  be  apportioned  to  him  immedly 
after  the  signature  thof  by  the  sd  cashier,  or  such  other  pson 
as  afsd. 

3.  The  firm  shl  have  the  sole  &  exclusive  right  of  ascertaing  Firm  to 

*  determing  the  amt  of  the  sd  net  profits,  &  shl  be  entled  to  gj,e^,!i^ht*' 
make  allowces  &  dedons  for  intt  on  capital,  rent,  deprecion  in  of  deter- 
the  value  of  stock  &  plant,  &  bad  &  doubtful  debts,  &  com-  whaTfre 
pensation  wch  the  firm  may  have  to  pay  under  the  Workmen's  profits. 
Compensation  Act,  1897,*  &  any  other  allowces  &  dedons  wch 
the  firm  may  consider  pper,  &  none  of  the  psons  named  in 
the  sd  schdle  shl  have  any  rt  to  examine  or  inspect  the  books 
or  accts  of  the  firm,  or  to  make  any  inquiry  or  investigon 
whater  as  to  the  amt  of  the  sd  net  profits,  or  the  sum  appor- 
tioned to  any  of  the  sd  psons,  or  how  the  same  resply  are  made 
out,  nor  shl  any  of  the  sd  psons  be  entled  to  or  in  any  way 
assume  or  claim  any  of  the  rts  or  powers  of  a  ptner  in  the 
firm  (6). 

4.  Any  pson  named  in  the  sd  schdle  who  shl  leave  or  be  dis-  ProYiao  as 
ehged  from  the  service  of  the  firm  or  shl  die  bfe  the  sd  stock-  leaving 
taking,  shl  not  be  entled  to  have  any  such  sum  as  afsd  appor-  service  of 
tioned  or  pd  to  him  or  his  repves. 

5.  The  sevl  psons  named  in  the  sd  schdle  shl  well  &  faith-  f™  may 
foUy  serve  the  firm  in  their  respive  situons,  &  at  their  respive  workmen. 
salaries  &  wages  as  afsd,  imtil  the day  of  ,  18 — , 

(o)  60  &  61  Vict.  c.  37. 

(b)  It  appears  proper,  in  this  case,  expressly  to  declare  that  no  employe 
ihall  be  a  partner.     But  see  note  to  Precedent  V.,  supra,  p.  19. 
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Special 

arbitratioD 

claose. 


but  the  firm  shl  have  full  power  to  dischge  all  or  any  of  the  sd 
psonB  at  any  time  or  times,  notwg  this  agrmt. 

6.  If  any  dispute  shl  at  any  time  arise  betn  the  firm  &  any 
one  or  more  of  the  sd  psons  named  in  the  sd  schdle  as  to  the 
pper  meang  or  constron  of  this  agrmt,  or  anythg  done  or 
to  be  done  in  psuance  hrof,  or  in  anywise  relatg  hto,  the  mre 
in  dispute  shl  be  referred  to  the  solor  or  solors  for  the  time 
being  of  the  firm,  whose  decision  shl  be  final  &  conclusive,  & 
absolutely  bindg  on  all  pties :  Frovd  always  that  this  clanse 
shl  not  be  deemed  to  limit  or  affect  the  rts  reserved  to  the 
firm,  or  to  extend  the  rts  conferred  on  the  psons  named  in 
the  sd  schdle  by  the  precedg  clauses  hrof .  Agrmt  not  to  be 
affected  by  change  in  firm,  ante,  Precedent  XI,,  Clause  18 :  In 
WITS  whof  the  sevl  pties  have  hrunto  set  their  respive  hands^ 
the  sd  A.,  B.,  &  C,  &  such  of  the  psons  named  in  the  sd 

schdle  as  are  now  in  the  service  of  the  firm  on  the day 

of ,  &  such  of  the  psons  named  in  the  sd  schdle  as  are  not 

now  in  the  service  of  the  firm  on  the  sevl  days  written  oppo- 
site their  respive  names  in  the  sd  schdle. 

ISchdle.'] 


XXIII. 

AGREEMENT  between  a  Railway  Company  and  a  Land- 
owner/or  withdrawal  of  the  Opposition  of  the  latter 
to  a  Bill  for  the  Extension  of  the  Railway  through 
his  Settled  Estates  (a). 

Parties,  [A.  as  agent  for  &  on  behalf  of]  the iUy  Co 

(hinafter  called  the  Co),  1.     B.,  landowner,  2.     C.  &  D.,  trees 


Powen  of 
tenant  for 
life  as  to 
opposing 
bills. 


(a)  See  also  the  next  Precedent,  and  the  form  of  agreement  in  2  Day.  Preo. 
pt.  1.  Many  examples  of  clauses  required  for  agreements  of  this  kind 
will  be  found  in  some  of  the  important  Bailway  and  'Canal,  &c..  Acts,  each 
as  the  Manchester  Ship  Canal  Act,  1885  (48  &  40  Vict.  c.  olxxxyiii.),  and  the 
Manchester  Corporation  Water  Act,  1879  (42  &  43  Vict  c.  xxxtL).  Any  moneys 
received  by  a  tenant  for  life  for  withdrawal  of  his  opposition  are  within  a.  73 
of  the  L.  C.  C.  A.,  1845 :  Pole  v.  Pole,  2  Br.  &  Sm.  420;  but  this  enactment 
does  not  interfere  with  the  power  of  the  tenant  for  life  to  contract  with  the 
company :  Taylor  v.  Chichester,  ^c.  Railway  Co.,  L.  iL  4  H.  L.  62^.  The 
tenant  for  life  must  pay  the  costs  of  his  opposition  above  those  for  which 
the  company  are  liable  (Be  Earl  of  Berkeley'i  Will,  10  Ch.  66),  anless  the 
opposition  is  sanctioned  by  the  Court  under  the  S.  L.  A.,  1882,  s.  36. 
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of  the  settled  estes  of  the  sd  B.  in  the  coy  of (hinafter 

called  the  trees),  8. 

Whas  a  bill  is  now  pendg  in  parliamt  by  wch  it  is  proposed  Reciui  as 
to  empower  the  Co  to  make  addonal  rlys  includg  a  rly  in  the  biiffor"*^ 

coy  of to  be  called  the rly,  wch  will  pass  through  a  ex*«n«ott 

portion  of  the  sd  settled  estes  of  the  sd  B.  situate  in  the 
parishes  of,  &c.,  in  the  same  coy:  [&  it  will  be  necy 
that  such   rly  shd  pass  through   a  portion  of   such  lands 

situate    in     the     parish    of    ,    ptly    by    means    of    a 

deep  cuttg,  &  ptly  by  a  tunnel] :  And  whas  the  sd  B.  has  and  opposi- 
presented   a  peton   to  the  House  of  Commons  prayg  to  be    ***"  ^ 
heard  agst  the  sd  bill  as  far  as  the  same  affects  his  ppty 
k  intts:    And  whas  in  order  to  obviate  all  opposon  by  the 
sd  B.  &  his  trees  to  such  pendg  bill,  &  for  the  other  pposes 
hrin  appearg,  the  sd  pties  hto  have  agrd  to  enter  into  the 
agnnts  hinafter  contd:   NOW  THESE  PSNTS  WITS,  that  Agreement 
for  the  consons  hrin  appearg  the  Co  do  hby  agree  with  the 
sd  B.  &  also  septely  with  the  trees,  so  far  as  regards  the 
agrmts   &   provons  hinafter  contd  wch  are  or  ought  to  be 
pformed  or  observed  by  the  Co ;  And  the  sd  B.  &  his  trees  do 
hby  agree  with  the  Co,  so  far  as  regards  the  agrmts  & 
stipulons  hinafter  contd  wch  are  or  ought  to  be  pformed  or 
observed  by  the  sd  B.  or  his  trees,  as  follows : — 

1.  The  Co  shl  pay  to  the  sd  B.  or  his  trees  for  the  pchase  Price  to  be 
of  all  lands  formg  pt  of  the  estes  of  the  sd  B.  situate  in  the  fandsuken 
parishes  of,  &c.,  wch  shl  be  taken  by  them  for  the  ppose  of  and  for 

the  sd  rly  &  works,  at  the  rate  of  £ per  acre,  &  so  in  make 

proportion  for  any  less  quantity  than  an  acre,  exclusive  of  *^'"'*eU^)« 
timber  trees  &  underwood  (c)  ;   such   sum   to  be  exclusive 
of  compenson  for  severce  &  for  any  injury  or  inconvence  to 


(h)  As  to  clftiues  1  and  2,  see  Taylor  y.  Chichester,  Jjce.,  Railway  Co.,  L.  K. 

4H.L.628. 

(e)  The  acquiaition  of  an  easement  is  not  authorised  by  the  L.  C.  C. 

I  kci,  1845  {Pinehin  y.  Londtm  if  BlackwM  Railway  Co.,   5  B.   M.    k  G. 

8ol  \  QreaJt  Western  Railway  Co.  y.  8windon,  ^c.  Railway  Co.,  9   App.  Cas. 

787).    If  such  acquisition  is  authorised  by  the  Bill,  insert,  if  so  intended  : 

I  "  And  shall  pay  to  him  or  them  for  the  rt  or  easemt  of  makg, 

UBg  k  maintaing  the  tunnel  wch  will  be  necy  under  a  portion 

ot  the  sd  estes  in  the   parish  of  as  af  sd,  the  sum   of 

£ ,  such  respive,"  &c. 
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The  whole 
of  certain 
pieces  of 
land  to  be 
taken  (b). 

Timber. 


Restriction 
on  right  of 
company  to 
take  lancU 
outside 
limits  of 
deyiation 


Reserva- 
tion to 
Tender  of 
right  of 
pre-emp- 
tion {d). 


the  lands  adjoing  the  lands  pchased,  [or  to  the  lands  over  or 
adjoing  the  sd  tunnel],  or  to  the  sd  B.  or  his  trees  as  owners 
of  such  lands  arisg  from  the  constron  of  the  sd  rly  or  the 
works  of  the  Co,  &  exclusive  also  of  the  compenson  payable 
to  the  lessees,  tenants,  or  occupiers  of  the  lands  taken  by  the 
Co  [or  of  the  lands  over  or  adjoing  the  sd  tunnel]  for  the 
pchase  of  their  intts  or  orwise  (a). 

2.  The  Co  shl  take  the  whole  of  the  pees  of  land  nod. 

in  the  deposited  plans  &  books  of  referee  of  the  Co  for  the 
parish  of afsd. 

3.  The  Co  shl  pay  to  the  sd  B.  or  his  trees  for  all  timber, 
trees,  &  underwood  on  the  lands  taken  by  them,  at  a  valuon 
to  be  made,  in  default  of  agrmt,  by  two  valuers  or  an  umpire 
in  the  usual  way. 

4.  The  Co  shl  not  under  the  provons  of  the  sd  intd  act 
witht  the  consent  of  the  sd  B.  or  his  trees,  take,  use,  occupy 
or  enter  upon  any  land  or  ppty  of  the  sd  B.  or  his  trees, 
outside  the  limits  of  devion  shown  on  the  deposited  plans 
except  so  far  as  may  be  necy  for  or  in  relon  to  ihe  alteron, 
constron,  or  exon  of  any  roads,  bridges,  drains,  or  other 
accommodon  works  in  connon  with  the  rly  or  the  works  hby 
provd  to  be  done  by  the  Co. 

5.  As  to  any  lands  of  the  sd  B.  or  his  trees  wch  may  be 
taken  by  the  Co  under  the  provons  of  the  sd  intd  Act,  but  wch 
shl  not  be  required  for  the  pposes  throf,  the  sd  B.  or  his  trees 
shl  have  the  likert  of  pre-emption  as  he  or  they  wd  have  been 
en  tied  to  under  the  Lands  Clauses  Consolidon  Act,  1845,  if 
such  lands  had  not  been  built  upon  or  used  for  bldg  pposes,  & 


Provision 
as  to 
limited 
owners. 


(a)  If  the  landowner  is  unable  to  contract  except  under  the  provisions  of 
the  L.  C.  C.  Act,  1846  (which  however  would  not  now  usually  he  the  case 
having  regard  to  the  powers  of  the  S.  L.  A.,  1882),  add  this  clause : — 

"  The  Co  shl  pay  the  full  amt  of  compenson  for  each  of  the 
pposes  afsd,  determined  by  a  valuon  psuant  to  the  Lands 
Clauses  Consolidon  Act,  1845,  if  such  amt  shl  exceed  the 
respive  amt  hby  agrd  to  be  pd." 

(h)  See  note  (h),  last  page. 

(c)  See  Doe  d.  Armitstead  v.  North  Staffordshire  Railway  Co,,  16  Q.  B. 
526. 

(d)  See  the  Act,  s.  128 ;  and  as  to  lands  taken  by  agreement,  see  City  qf 
Glasgow,  ^c,  Co.  v.  Caledonian  Railway  Co.,  L.  R.  2  H.  L.  Sc.  160. 
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no  pt  of  such  superfluous  lands  (e)  shl,  in  the  meantime,  be 
let  by  the  Co  on  lease  or  from  yr  to  yr  or  orwise  to  any  pson 
other  than  the  sd  B.  or  his  trees,  except  only  to  servants  of 
the  Co  from  yr  to  yr  to  be  used  as  garden  ground,  &  for  no 
other  ppose  (/). 

6.  The  Go  shl  pay  to  the  sd  B.  or  his  trees,  in  respt  of  all  Oocopation 
land  formgpt  of  the  sd  estes  wch  shl  be  taken  or  occupied  by  J^n^g  tom- 
the  Co  for  the  deposit  of  earth  or  spoil  durg  the  constron  of  porariiy 
the  sd  rly  or  the  exon  of  the  works,  or  for  other  temporary 

ppoees,  a  rent  of  £ per  acre  p.a.,  &  so  in  proportion  for 

any  less  quantity  than  an  acre  or  any  less  time  than  a  yr, 

dorg  their  occupon  or  user  of  the  same  (such  rent  to  be 

eiclnsive  of  any  compenson  payable  to  the  tenants  or  occupiers 

of  Bneh  lands),  and  shl  pperly  fence  the  land  so  taken :  And  Suiface  to 

in  case  the  Co  shl  take  any  lands  of  the  sd  B.  for  the  deposit 

of  earth  or  spoil,  they  shl  remove  &  store  the  surface  soil  to  a 

depth  of  not  less  than inches,  &  shl  on  complon  of  the 

works,  or  sooner  in  case  such  respive  lands  shl  no  longer  be 
required  by  iihe  Co  for  the  ppose  of  the  works,  restore  &  deliver 
up  such  spoil  banks  &  other  lands  taken  for  temporary  pposes, 
&  replace  the  surface  spoil  &  leave  the  spoil  banks  in  uniform 
heaps  pperly  trimmed  to  slopes  of  not  less  than  four  to  one,  & 
covered  with  soil  &  fit  for  cultivon,  &  sown  with  seeds  or 
planted,  as  the  sd  B.  or  his  trees,  or  his  or  their  agent,  shl 
direct ;  And  the  Co  shl  also  upon  giving  up  the  occupon  thof 
pay  a  sum  of  £ per  acre,  &  a  proportionate  amt  for  any 


be  restored 


(«)  Superfluous  land  under  8  &  9  Vict.  c.  18,  s.  127,  is  "land  acquired  by  the 
pomoters  of  tlie  undertaking,  but  not  required  for  the  purposes  of  the 
mdertaking":  Great  Western  Railway  Co.  v.  May,  7  E.  *  I.  App.  283,  per 
Li  Cairns;  at  p.  292. 

(/)  "  The  Co,  upon  makg  such  paymt  for  the  same  as  afsd.  Liberty 
shl  have  &  be  entled  to  the  rt,  easemt,  or  Uberty  of  makg,  usg,  J^innef ^ 
i  maintaing  such  tunnel  as  they  may  deem  necy  for  carryg 
their  proposed  new  line  through  a  portion  of  the  sd  estes 

situate  in  the  parish  of afsd,  &  also  of  erectg  &  maintaing 

telegraph  posts  &  wires  over  the  surface  of  the  sd  lands  above 
the  tunnel  in  the  line  of  such  rly,  the  Co  payg  from  time  to 
time  to  the  sd  B.  or  his  trees,  or  his  or  their  tenants,  com- 
penson for  any  damage  or  injury  occasioned  by  the  exercise  or 
user  of  such  respive  rts,  easemts  or  liberties. 
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Accommo- 
dation 
works. 
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and  main- 
tenance of 
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works. 


Compen- 
sation to 
tenants. 


Costs. 


less  quantity  than  an  acre,  for  all  land  left  covered  with  spoil, 
&  shl  also  upon  givg  up  the  occupon  of  the  land  belongg  to  the 
sd  B.  or  his  trees,  wch  may  have  been  taken  by  the  Co  for 
temporary  pposes,  pperly  level  such  land,  &  remove,  or  at  the 
option  of  the  sd  B.  or  his  trees  leave,  the  fences  thto,  &  pay  to 
him  or  them  compenson  for  any  injury  done  by  the  works  of 
the  Co  to  such  land,  the  amt  of  such  compenson,  unless  settled 
by  agrmt,  to  be  ascertained  by  the  valuon  or  determinon  of 
two  referees  or  an  umpire  in  the  usual  way. 

7.  The  Co  shl  exte  &  provide  the  accommodon  &  other 
works  specified  in  the  first  schdle  hto  for  the  proton  &  benefit 
of  the  sd  B.  &  his  trees,  &  his  or  their  tenants,  in  addon  to 
any  other  works  wch  the  Co  may  be  or  become  liable  to 
exte  under  the  genl  Acts  relatg  to  rlys  for  the  proton,  accom- 
modon, or  benefit  of  the  sd  B.  &  his  trees,  or  his  or  their 
tenants. 

8.  The  Co  shl  not  in  any  respt  damage  or  obstruct  the 
existg  drainage  of  the  lands  of  the  sd  B.,  but  shl  construct 
pper  drains,  culverts,  &  other  works  for  the  efficient  drainage 
of  the  sd  lands  (so  far  as  the  drainage  may  be  affected  by  the 
Co'b  works),  at  such  depths  &  in  such  mner  as  the  agent  for 
the  time  being  of  the  sd  B.  or  his  trees  shl  direct,  &  also  all 
such  works  as  may  be  required  for  maintaing  &  makg  perfect 
any  under-drainage  wch  may  be  intersected  or  orwise  inter- 
fered with  by  the  Co's  works. 

9.  All  accommodon  &  other  works  hinbfe  agrd  to  be  done 
by  the  Co  within  the  boundary  of  the  lands  pchased  by  them 
shl  at  all  times  hinafter  be  maintained  by  the  Co  at  their  own 
expse  in  all  respts,  &  to  the  reasble  satisfon  of  the  sd  B  or  his 
trees. 

10.  The  Co  shl  pay  all  compenson  pperly  payable  to  the 
lessees,  tenants,  or  occupiers  of  the  lands  formg  pt  of  the 
estes  of  the  sd  B.  taken  by  the  Co,  whether  permanently  or 
for  temporary  pposes,  [or  over  or  adjoing  the  sd  tunnel],  a 
pper  apportionmt  or  abatemt,  to  be  fixed  by  the  agent  for  the 
time  being  of  the  sd  B.  or  his  trees,  being  made  in  respt  of  the 
rent  payable  by  the  tenant  of  lands  of  wch  a  pt  only  is  taken 
by  the  Co. 

11.  The  Co  shl  pay  to  the  sd  B.  &  his  trees,  all  costs, 
chges,  &  expses  incurred  or  to  be  incurred  by  him  or  them  in 
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Tespt  of  ihe  sd  applicon  to  parliamt  &  his  opposon  to  &  peton 
agst  the  sd  bill,  or  in  respt  of  this  agrmt,  &  any  deeds, 
instrumts,  or  acts  wch  may  be  necy  or  pper  for  carryg  out 
the  same,  or  in  respt  of  the  works  &  mres  hinbfe  agrd  to  be 
^xted  &  pformed  by  the  Go,  in  addon  to  all  other  costs,  chges, 
&  expses  wch  may  be  payable  by  the  Go  under  the  Lands 
Clauses  Consolidon  Act,  1845,  or  any  other  Act  affectg  the  Co. 

12.  Thb  Co  shl  use  their  best  endeavours  to  procure  the  ciaosaBto 
insertion   &  enactmt   in  the  pendg  bill  of  any  clauses  or  -^  ^^  ^^. 
alterons  wch  the  sd  B.  or  his  trees  may  reasbly  require  for  ing  effect 
the  ppose  of  givg  effect  to  this  agnnt  [or,  the  clauses  contd  in  ment  (a), 
the  schdle  hto  eir  witht  alteron  or  with  such  alterons  only  as 

shl  be  assented  to  by  the  sd  B.  or  his  trees]. 

13.  ExcBPT  the  two  last  precedg  clauses,  the  agnnts  on  Agreement 
ihe  pt  of  the  Co  hinbfe  contd  are  contingent  on  the  sd  pendg  0^8111^'^^ 
bill  being  passed  into  a  law  in  its  psent  or  some  modified  form  ^^^s 

in  the  psent  session  of  parliamt,  so  far  as  regards  the  clauses 
aathorisg  the  formon  of  the  sd  rly  through  the  estes  of  the 

8dB. 

U.  On  tiie  faith  of  this  agrmt  being  in  all  respts  specifically  Opposition 
pfonned  <fe  observed  on  the  pt  of  the  Co,  the  peton  of  the  sd  J^^J^***" 
B.  agst  the  sd  bill  shl  be  withdrawn,  &  the  sd  B.  &  his  trees 
shl  not,  directly  or  indirectly,  offer  or  sanction  any  opposon  to 
the  sd  bill. 

15.  Thb  expression  ''the  trees,"  as  hinbfe  used,  shl  include  lnt«ipre- 
the  hrs  &  assns  of  the  sd  trees.     In  wits,  &c.  ^^^' 

[SchdlesJ] 

(a)  Where  the  biU  refers  to  and  seeks  to  confirm  the  agreement,  it  mnst  Standing 

be  adieduled  to  and  printed  with  the  biU  (Commons  S.  O., session  1893),  and  orders  as 

mat  contain  a  danse  declaring  it  to  be  subject  to  such  alterations  as  Parlia-  ^  Bill 

ment  may  think  fit  to  make  in  it  (Lords  S.  O.,  session  1893).    If  the  clauses  to  confirming 

be  inserted  in  the  bill  require  a  reference  to  a  plan,  the  plan  should  be  ^^ 

referred  to  as,  "  signed  by the  chairman  of  the  Committee 

of  the  House  of  Commons  to  whom  the  bill  for  this  Act 
was  refd,  k  deposited  in  the  private  bill  office  of  that  House." 
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XXIV. 

AGBEEMENT  between  the  Promoters  of  a  Eailway 
Company  and  a  Landowner  for  withdrawing  Opposi- 
tion to  the  Company's  Bill. 

Parties,  A.  &  B.,  some  of  the  provonal  committee  (a)  of  the 
intd  Ely  Co  hinafter  mentd  (who  are  hinafter  called  the  Pro- 
moters), 1.  The  Co  hinafter  mentd  as  intd  to  be  incorpd  under 

the  name  of  the Ely  Co  (hinafter  called  the  Co),  2.     C, 

landovmer^  3. 
Recital  as         Whas  the  promoters  &  others  are  promotg  a  bill  now  pendg 
Biirfor"*^   in  parliamt,  intituled,  &c.,  whby  it  is  proposed  to  incorporate 
incorpora-    the  Co,  &  to  authorise  them  to  make  &  maintain  a  rly  from 

Company,     ^ >  t^®  ^^^  ^^  wch  rly  wd  pass  for  a  considerable 

distce  through  a  farm  &  lands  situate,  &c.,  of  wch  the  sd  C  is 

and  oppobi-  tenant  for  life :  And  whas  the  sd  C.  has  lodged  in  the  House 

*°°  ^   •    of  Commons  a  peton  agst  the  sd  bill :  And  whas,  in  order  to 

ductory       the  obviatg  of  all  opposon  by  the  sd  C.  to  the  sd  bill  &  for  the 

recitals.       other  pposes  hrin  appearg,  the  pties  hto  of  the  first  &  third  pts 

have  entd  into  the  agrmts  hinafter  contd,  with  the  intention 

that  the  Co  shl  become  pty  to  &  exte  these  psnts  forthwith 

Agreement,  after  their  incorporon :  NOW  THEEEFOEE  THESE  PSNTS 

WITS  that  for  the  consons  hrin  appearg  it  is  hby  mutually 

agrd  by  &  betn  the  promoters,  on  behalf  of  themselves  &  all 

other  the  promoters  of  the  pendg  bill,  &  with  the  intent  to 

bind  the  Co,  on  the  one  hand,  &  the  said  C.  for  himself  & 

his  assns,  &  also  for  the  trees  &  beneficial  owners  from  time 

to  time  of  the  farms  &  lands  afsd  (&  who  is  &  are  comprd  in 

the  expression  "the  sd  C."  as  hinafter  employed),  on  the 

other  hand,  &  also  by  way  of  septe  agrmt  betn  the  Co  on  the 

one  hand,  &  the  sd  C.  on  the  other  hand,  as  follows : — 

1.  {Special  agmttSy  see  last  Precedent  J} 

Certain  2.  The  promoters  will  use  their  utmost  reasble  endeavours 

u  li^ertod  ^  procure  the  insertion  &  enactmt  in  the  pendg  bill  of  the 

in  the  Bill,  clausos  wch  are  set  forth  in  the  schdle  hto. 


(a)  As  the  provisional  oommittee  cannot  bind  the  company  when  incor- 
porated (Hodges  on  KaUways,  pp.  142, 143 ;  Browne  &.  Theobald  on  Bailways, 
p.  636),  it  is  important  to  have  the  personal  guarantee  of  some  responsible 
person. 
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3.  {^Pravon  as  to  costs  to  be  paid  hy  Co  or  promoters,  see  last 

PrecedentJ} 

4.  If  the  pendg  bill  be  passed  into  law  in  the  psent  session,  Agreement 

the  promoters  will  within days  thraf  ter  procure  the  Co  to  ^toVby' 

exte,  nnder  their  common  seal,  eir  these  psnts  &  the  dupUcate  Company 
thof,  as  the  pty  thto  of  the  second  pt,  or  some  other  deed  or  porated  (6). 
instrumt  to  be  prepared  by  the  Co  adoptg  this  agrmt,  &  on  the 

same  being  so  exted  by  the  Co,  all  the  future  Uability  of  the 
promoters  under  this  agrmt  shl  cease :  [And  in  case  the  Co 
shl  refuse  or  neglect  to  exte  this  agrmt  or  such  other  deed  or 
instrumt  as  afsd  within  the  time  hinbfe  limd,  &  in  this  respt 
time  shl  be  of  the  essce  of  the  contract,  the  sd  A.  &  B.  & 
their  respive  hrs,  exs  &  ads,  shl  be  jtly  &  sevUy  liable  to  pay 
on  demand  the  sum  of    M to   the  sd  C,   as  liquidated 


5.  On  the  faith  of  this  agrmt  bemg.on  the  pt  of  the  pro-  Opi^osition 
meters  &  the  Co  resply  in  all  respts  specilScally  pformed  &  drawn, 
observed,  the  sd  C.  will  not  in  any  mner,  eir  by  himself  or  his 
agents,  further  oppose  or  orwise  impede  the  passage  of  the  sd 
bill  through  parliamt.     In  wits,  &c. 

ISchdle.} 


AGEEEMENT    for    Working    a    Quarry.      A    Short 

Form  (c). 

AoBMT,  &c.,  betn  A.,  hinafter  called  the  owner,  1 ;  B., 
hinafter  called  the  contractor,  2.  IT  IS  HBY  MUTUALLY 
AGRD  that  the  contractor  shl  get  stone  from  the  quarry, 

lately  opened  on  farm  by  the  owner  upon  the  terms 

follg;— 


(b)  It  would,  of  course,  be  better  to  get  a  clause  inserted  in  the  bill 
Bttkiiig  the  agreement  binding  on  the  Company ;  see  as  to  this  above,  p.  65, 
iGte  (a). 

(c)  It  will  be  seen  that  this  is  merely  a  working  agreement,  not  operating 
as  a  demise.  For  forms  operating  as  demises  of  quarries,  &.O.,  see  Leasbs, 
MiHii?Q.  As  to  quarries  more  than  twenty  feet  deep,  see  The  Quarries  Act> 
18dl 
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ThB   GONTRACTOB   8HL  AT   HIS   OWN   EXPSE — 

1.  Get  and  cord  bldg  &  rough  blue  stone  from  the  sd  quarry 
for  the  use  of  the  owner. 

2.  Bemoye  the  whole  of  the  stone  from  any  pit  bfe  openg 
anor. 

8.  Fill  in  every  pit  as  soon  as  it  is  exhausted,  or  sooner  if 
required,  &  replace  the  top  mould  so  as  to  render  it  as  fit  as 
circes  will  admit  for  agricultural  operons. 

The  owner  shl — 

4.  Pay  to  the  contractor  the  sum  of shillings  per  cubic 

yard  for  gettg  &  cordg  bldg  stone,  &  the  sum  of shillings 

per  cubic  yard  for  gettg  &  cordg  rough  blue  stone. 

And  it  is  hby  agrd  as  follows — 

5.  Thb  contractor  shl  cord  the  stone  at  the  option  of  the 
owner  at  the  mouth  of  the  quarry  or  by  the  side  of  the  turn- 
pike road,  but  in  the  latter  case  the  owner  shl  cart  the  stone 
from  the  quarry  to  the  side  of  the  turnpike  road  at  his  own 
expse. 

6.  Thb  contractor  shall  rece  a  weekly  paymt  on  accc  in 
proportion   to  the   work  actually  done,   but  not  to  exceed 

£ a  week  for  each  man  actually  employed.     Such  paymt 

is  to  be  brought  into  acct  when  the  corded  stone  is  measured, 
&  the  balce,  if  any,  pd  to  the  contractor.  If  the  balce 
shd  be  agst  him,  he  shl  forthwith  repay  the  same  to  the 
owner. 

7.  EiR  pty  may  determine  this  contract  on  givg  one 
week's  written  notice,  &  thrupon  the  contractor  shl,  if 
required  by  the  owner,  fill  in  every  open  pit  &  replace  the 
top  mould  so  as  to  render  it  as  fit  as  circes  will  admit  for 
agricultural  pposes.  But  if  the  owner  shl  determine  the 
contract,  the  contractor  shl  be  at  hberty  prior  to  fillg  in 
any  pit  to  get  &  cord  the  stone  from  the  same,  he  workg 
with  all  pper  despatch  &  being  pd  for  the  stone  after  the  rate 
afsd.    In  wits,  &c. 
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PEELIMINARY    NOTE. 

Sn  Elph.  Introd.  78,  388.  For  oonyeyances  by  way  of  appointment,  see 
CoBTYXTAMCss ;  for  testamentary  appointments,  see  Wills  ;  and  see  also 
Sbttlmmewts  ;  and  for  the  appointments  of  new  trastees,  see  that  heading. 

The  law  as  to   appointments  is  chiefly   important  in  connection  with   Law  m  to 
tppointments  under  special  powers,  i.e.,  powers  exercisable  in  favour  of  a   4>point- 
limited  class  of  objects,  as  to  which  the  following  points  principally  require   'j'^^  ^P~ 

°^<»  •  powers. 

By  the  Act  37  &  88  Vict.  c.  87  (which,  though  it  does  not  expressly  bo   «    ,    . 

dedare,  is  considered,  and  has,  it  is  believed,  been  treated,  as  undoubtedly   i^ppoint. 

applying  to  powers  previously  as  well  as  subsequently  created),  the  Illusory   ments. 

Appointments  Act  (1  Wm.  4,  c.  46),  was  extended  so  as  to  enable  an  exclusive 

appointment  to  be  made,  although  not  expressly  authorised  by  the  power, 

vithont  leaving  a  nominal  sum  for  the  excluded  objects. 

Care  must,  of  course,  be  taken  to  keep  within  the  power  as  to  the  objects  Objeeta  of 
IB  whose  favour  an  appointment  may  be  made,  bearing  in  mind  that  under  power, 
t  power  to  ap]K>int  to  children  an  appointment  cannot  be  made  to  the  issue 
of  a  child  (Brudenell  v.  Elweg,  1  East,  442, 7  Ves.  382)  ;  nor  to  the  representa- 
iiTes  of  a  deceased  child  (Maddison  v.  Andrew,  1  Yes.  Sen.  58),  for  whom 
provision  can  only  be  made  by  leaving  a  share  unappointed  to  devolve  on 
them  under  the  trust  in  default  of  appointment  (with  the  aid  of  the  hotchpot 
cLuue,  if  any),  assuming  that  the  deceased  child  had  attained  a  vested 
interest ;  but  a  power  to  appoint  to  "  issue  *'  primd  fade  includes  all  desoend- 
anta  {Leigh  v.  Ifwrlmry,  18  Ves.  844 ;  Marthall  v.  Baker,  81  Beav.  608 ;  £e 
Warren,  26  Ch.  D.  208)  ;  and  therefore  under  such  a  power  an  appointment 
may  be  made  to  a  child,  with  remainder  to  his  issue,  the  class  of  issue  who 
take  being  restricted  as  to  perpetuity. 

Special  care  must  also  be  taken  in  exercising  such  a  power  to  keep  within  Perpetoi- 
the  limits  of  the  role  against  perpetuities,  both  as  regards  the  objects  of  the  ties, 
appointment  and  the  time  at  which  their  interests  are  to  vest,  the  criterion 
being  whether  the  interests  created  by  the  appointment  would  have  been 
vilid  if  inserted  in  the  instrument  creating  the  power :  see  8  Dav.  Free, 
l&i ;  Tador's  L.  C,  Con  v.  591  et  seq.,  notes  to  Cadell  v.  Palmer.  Thus,  under 
s  power  in  an  antenuptial  settlement  to  appoint  to  issue  generally,  an 
sppointment  to  a  son  for  life  with  remainder  to  such  of  the  son's  children  as 
ittain  21,  is  of  course  too  remote  (Re  Warren,  uhi  sup.)  ;  so  under  a  similar 
power  the  vesting  of  the  shares  of  the  children  of  the  marriage  cannot  be 
postponed  to  a  later  age  than  21,  except  as  to  those  who  attain  the  specified 
sge  within  21  years  from  the  death  of  the  surviving  parent ;  and  where  the 
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appointee  was  unborn  at  the  time  of  the  creation  of  the  power,  although  a 
life  interest  can  be  yalidly  given  to  him,  with  remainder  over  to  an  object 
of  the  power,  a  restraint  on  anticipation  cannot  be  annexed  to  the  life 
interest  in  the  case  of  a  female,  so  as  to  restrict  the  power  of  dispoaition 
beyond  the  legal  limit  {Fry  v.  Capper,  Kay,  163,  and  later  cases  referred  to 
in  Vaizey  on  Settlements,  p.  836,  note  (0  j  Whitby  v.  MUcheU,  4,2  Ch.  D  494, 
44  Ch.  D.  85) ;  and  the  life  interest  cannot  be  made  forfeitable  on  a  con- 
dition unrestricted  as  to  perpetuity  (Hodgson  v  HcUford,  11  Ch.  D.  959,  and 
see  1  Jarm.,  Wills,  p.  828),  unless  the  gift  over  be  to  persons  ascertainable 
within  the  limits  of  perpetuity,  Wainwright  v.  Miller,  [1897]  2  Ch.  255.  As 
to  the  old  rule  against  "  a  possibility  on  a  possibility"  ;  see  the  discussion 
in  Be  Frost,  43  Ch.  D.  246;  Whitby  v. Mitchell,  42  Ch.  D.  494,  44  Ch.  D.  86, 
14  L.  Q.  B.  pp.  133,  234. 

A  special  power  being  fiduciary  cannot  be  delegated  (Sug.  Pow.  179),  and, 
therefore,  if  the  appointment  is  executed  by  an  attorney,  the  power  should 
be  limited  to  executing  the  deed  (see  Be  Airey,  41  Sol.  J.  p.  128),  and  if  an 
appointment  under  a  power  to  appoint  to  children  or  issue  is  made  to  a  child 
for  life  with  remainder  to  its  issue,  a  power  of  appointment  among  the  issue 
cannot  be  given  to  the  child  (Ingram  v.  Ingram,  2  Atk.  88 ;  Williamson  v. 
Farwell,  35  Ch.  D.  128)  ;  and  for  the  same  reason,  although  the  life  interest 
of  the  child  can  be  validly  made  determinable  on  bankruptcy,  &c.,  if  the 
child  was  bom  before  the  creation  of  the  power,  the  usual  trust  (creating  a 
protected  life  interest)  for  the  application  of  the  income  after  forfeiture  at 
the  discretion  of  the  trustees  for  the  benefit  of  the  child  and  other  objects, 
even  although  the  latter  are  within  the  power,  would  be  bad. 

The  equitable  doctrine  as  to  frauds  on  powers  must  also  be  carefully  borne 
in  mind ;  see  as  to  this  the  notes  to  Aleyn  v.  Belchier,  2  White  &  T.  L.  C.^  £q. 
314.  As  to  what  conditions  may  lawfully  be  annexed  to  an  appointment,  sec 
remarks  of  Hall,  Y.-C,  in  Hodgson  v.  Halford,  11  Ch.  D.  966 ;  Wainwright 
V.  Miller,  [1897]  2  Ch.  255 ;  Be  Gage,  [1898]  1  Ch.  498.  Where  an  appointment 
is  made  under  a  settlement,  containing  a  power  to  the  husband  or  wife 
to  withdraw  part  of  the  funds  from  settlement  on  a  second  marriage  or 
otherwise,  this  power  should  be  expressly  reserved  or  negatived  where  it 
would  clash  with  the  appointment.  As  to  the  effect  of  the  donee  of  a 
special  power  releasing  or  covenanting  not  to  exercise  it^  or  to  exercise  it  in 
a  particular  manner,  see  infra.  Settlements. 

An  appointor  exercising  a  special  power  cannot  supersede  the  trustees  of 
the  settlement  creating  the  power  and  substitute  other  trustees.  Be  Tyuen, 
[1894]  1  Ch.  56. 

A  power  to  appoint  land  authorises  an  appointment  to  trustees  to  sell  and 
divide  the  proceeds  among  the  objects  of  the  power  (Kenworthy  v.  Bate,  6 
Ves.  793 ;  Be  Paget,  [1898]  1  Ch.  290),  or  by  way  of  charge  on  the  land  in  favour 
of  them  (Thwaytee  v.  Dye,  2  Vem.  80  ;  Trollope  v.  Linton,  1  Sim.  &,  S.  477). 

See  further  as  to  appointments  under  special  powers,  3  Dav.  Free.  144 
et  seq, ;  Tudor's  L.C.,  Conv.,  notes  to  Alexander  v.  Alexander,  561  et  seq. 

Instances  of  miscarriage  in  the  case  of  appointments  under  special  powers 
owing  to  want  of  attention  to  one  or  other  of  the  points  above  mentioned 
are  frequent. 

As  to  the  stamp  duty  on  apx>ointments,  see  the  Stamp  Act,  1891  (54  ic  55 
Vict.  c.  39),  sched.  tit.  Appointment,  Settlement,  Bevogation. 
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I. 

APPOINTMENT  by  Independent  Deed-poll  (a)  by  a 
Widow  under  a  power  in  her  Marriage  Settlement, 
of  a  Sum  of  Stock  (fc),  Part  of  a  larger  Sum,  subject  to 
the  Appointor's  life  Interest,  to  a  Son.  Variation, 
appointing  the  Equivalent  in  Money,  in  case  of  a 
Change  q/*  Investment. 

TO  ALL  TO  WHOM  THESE   PSNTS    SHL  COME,  A., 
of,  &c.,   sends   greetg:     W^has  by  an    indre  dated,  &c.,  &  Recitals. 
made  betn,    &c.    (being  a   settlemt  exted  in  conson  of  the  Marriage 
marre  shortly  aftwds  solenmised  betn  the  sd  A.  &  B.),  certn  ^^ip^ia* 
shares  or  intts  to  wch  the  sd  A.  was  then  entled  in  rever-  ^^' 
mn  expectant  on   the  dece  of  her  father   E.  in   the   trust 
moys,  stks,   funds,   or   sees,  subjt  [or  to  become   subjt]  to 
the  trusts  of  an  indre  dated,   &c.,   and   thrin  refd  to,    & 
wch  were  by  the  now  reciting  indre  assnd  to  the  sd  P.  & 

Q.,  and  three  sevl  sums  of  £ Consold.  3  p.c.  annies, 

£ Beduced  3  p.c.  annies  &  £ New  3  p.c.  annies  (c) 

wch  were  thrin  recited  to  have  been  transferred  into  the  names 


(a)  Appointments  of  the  nature  of  that  in  the  text  are  frequently  made    As  to  en - 
vithoat  recitals  (s^e  Free.  Ill ).     It  is  sometimes  convenient  to  endorse  the   doningand 
appointment  on  the  settlement  creating  the  jwwer,  as  in  the  next  Precedent ;  *"°«f  ing 
<Ji  it  may  be  described  as  supplemental  or  as  intended  to  be  read  as  annexed   JJ^^^g 

to  the  settlement  or  will  (without  of  course  the  necessity  for  any  actual 
physical  annexation)  ;  see  the  C.  A.,  1881,  s.  63,  and  above  p.  2,  note, 
in  either  case  recitals  of  the  original  deed  or  will,  and  of  any  previous 
endorsed  or  annexed  deeds  or  of  matters  therein  recited »  will  be  omitted, 
except  so  far  as  a  reference  to  the  contents  of  the  previous  instruments  may 
be  necessary  to  make  the  new  deed  intelligible.  Probably  the  practice  (a 
very  oonvenient  one)  of  engrossing  deeds  bookwise,  will  become  general,  so 
as  to  lead  to  the  general  adoption  of  the  plan  of  "  annexing  "  supplemental 
deeds,  which  can  often  be  done  where  endorsement  would  be  impracticable 
or  inconvenient. 

(b)  It  is  obviously  better  to  appoint  a  sum  of  money,  and  not  a  specific 
3iim  of  stock,  having  regard  to  the  possibility  of  the  in  vestment  being  changed. 

(e)  Since  the  National  Debt  Act,    1870,  the  old  3  per  cents,  have  been 
described  (as  in  that  Act)  as  above.    The  proper  designation  of  the  stock  Designa- 
created  under  the  National  Debt  Conversion  Act,  1888,  s.  2  (4)  (popularly  tion  of 
known  as  Goschens)  is   **  2^  per  Cent.  Consold.  stk  **  untQ  the  5th  of  P"^^"' 
April,  1903,  after  which  date  it  wiU  be  **  2^  per  cent.  Consold.  stk." 
The  small  amount  of  2}  per  cent,  stock  previously  in  existence  (known  as 
ChilderB),  differ^  as  not  being  reducible  to  2^  per  cent.    As  to  the  effect  of 
the  Act  of  1888,  and  as  to  previous  legislation  with  regard  to  the  National 
Debt,  see  Burdett's  "  Official  Intelligence." 
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of  the  sd  P.  &  Q.  were  settled  upon  certn  tmsts  after  the 
Bolemnizon  of  the  sd  then  intd  marrefor  theinvestmt  &  varyg 
the  investmt  thof ,  &  for  paymt  &  applicon  of  the  income  thof 
durg  the  lives  &  life  of  the  sd  A.  &  B.  &  the  snrvor  of 
them  (a),  and  after  the  death  of  such  survor  in  trust  aa 
to  the  trust  premes  and  the  income  thof  for  all  or  any  of 
the  chin  of  the  sd  marre  in  such  shares  &  mner  in  all  respta 
as  the  sd  B.  &,  A.  shd  by  any  deed  or  deeds  revocable  or 
irrevocable  jtly  appt  &  in  default  of  &  subjt  to  any  such, 
apptmt  as  the  survor  of  them  the  sd  B.  &  A.  shd  in  like 

mner  appt :  And  whas  the  sd  K.  died  on  the day  of : 

And  whas  shortly  after  the  death  of  the  sd  K.  the  sum  of  £ 


General 
words  in 
appoint- 
ments. 


was  pd  to  the  trees  of  the  sd  indre  of  settlemt  in  satisfon  of  the 
sd  shares  or  intts  thby  settled :    And  whas  the  sd  B.  died  on 

the  — ^ —  day  of ,  witht  havg  concurred  with  the  sd  A.  in 

makg  any  apptmt  of  any  pt  of  the  sd  trust  premes  under  thejt 
power  in  that  behalf  given  to  them  by  the  sd  indre  of  settlemti 

And  whas  the  sd  respive  sums  of  £ Consold.    Beduced  & 

New  3  p.c.  annies  &  the  sd  sum  of  £ are  now  represented 

by  the  sums  of  stk  &  sees  the  parlars  whof  are  specified  in  the 
Bchdle  hto,  all  of  wch  are  now  standg  in  the  names  of  S.  &  T.^ 
the  psnt  trees  of  the  sd  settlemt :  And  whas  there  have  been 
— chin  of  the  marre  of  the  sd  A.  &  B.,  of  whom  C.  of,  &c.  is  one  i 
And  whas  the  sd  A.  is  desirous  of  makg  such  apptmt  of  pt  of 
the  sd  trust  funds  in  favour  of  the  sd  G.  as  is  hinafter  contd  i 
NOW  THESE  PSNTS  WITS  that  in  exercise  of  the  power 
for  this  ppose  given  to  her  by  the  sd  indre  of  settlemt,  &  of 
every  or  any  other  power  enablg  her  in  this  behalf  (fe),  the 

sd  A.  doth  hby  irrevocably  appt  that  the  sum  of  £ 2i 

p.c.  stk,  pt  of  the  sum  of   £ like  stk  specified  in  the  sd 

schdle  hto,  shl  subjt  to  the  prior  intts  thrin  durg  the  life  of 
the  sd  A.  under  the  sd  settlemt  &  subjt  to  the  duties  if  any 
wch  will  be  payable  in  respt  thof  on  the  death  of  the  sd  A.(c> 

(a)  The  form  of  recital  as  to  income  in  the  text  is  very  conYenient  wheie^ 
either  life  interest  is  determinable  or  protected^  but  it  is  not  adapted  to  the 
case  where  a  life  interest  is  intended  to  be  released. 

(h)  These  general  words  referring  to  all  powers  should  be  inserted  in 
appointments  ;  but  in  a  case  in  which  the  circumstances  were  special,  in  the- 
absence  of  any  recital  showmg  what  power  was  in  fact  intended  to  be 
exercised,  they  were  held  ineffectual ;  Re  Porter,  45  Gh.  D.  179. 

(c)  Estate  duty  will  be  payable  on  the  death  of  whicherer  of  the  husband. 
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belong  to  &  be  held  in  trust  for  the  sd  C.  absolutely,  but  witht 
prejudice  to  the  powers  of  varyg  investmts  contd  in  the  sd 
recited  indre  (d).  In  wits  whof  the  sd  A.  has  hrunto  set  her 
hand  &  seal  this day  of . 

The  Schdle  above  refd  to. 

[^Schdle  of  Investmts.'] 

Signed,  sealed,  &  delivered  by  the     ) 
above-named  A.  in  the  presce  of  (e) .       J 

and  wife  takes  the  first  life  interest,  except  where  "  a  hiuband  or  wife  is  entitled  Estate 
either  solely  or  jointly  with  the  other  to  the  income  of  any  property  settled  <luty. 
hy  the  other  "  under  a  settlement  made  before  the  2nd  August,  1894, "  and  on 
ois  or  her  death  the  surviTor  becomes  entitled  to  the  income  "  only,  not  to 
theoorpus  {Att.-Gen.  y.  Strange,  [1898]  2  Q.  B.  39)  "  of  the  property  settled 
by  such  surriTor,"  in  which  case  the  estate  duty  on  such  property  is  not 
payable  tiU  the  death  of  the  survivor:  Finance  Act,  1894,  s.  21  (5).  In 
an  cases  where  estate  duty  is  paid  in  respect  of  settled  -property,  neither 
Mtate  duty  nor  succession  duty  (see  16  &  17  Vict.  c.  51)  at  the  rate  of  £1 
per  centw  is  payable  in  respect  of  the  same  property  till  the  death  of  a 
penon  who  was  at  the  time  of  his  death  or  had  been  at  any  time  during- 
the  continuance  of  the  settlement  competent  to  dispose  of  the  property 
(s.  5  (2)  ).  Probably,  the  additional  succession  duty  at  }  per  cent,  imposed 
by  the  Customs  and  Inland  Revenue  Act,  1888  (51  &  62  Vict.  c.  8),  s.  21, 
is  not  payable  in  this  case.  But  succession  duty  at  the  higher  rate  and 
additional  succession  duty  will  be  payable  if  the  property  was  settled  by  a 
person  who  is  not  an  ancestor  of  the  children. 

(d)  If  so  intended  add,  "  ProVD   ALWAYS,    &    the   sd    A.  doth  hby    Appoint- 

appt  &  direct,  that  if  at  the  death  of  her,  the  sd  A.,  the  sd  trust  ^^1*^^^^^ 

funds  &  ppty  shl  not  comprise  the  sum  of  £ 2J  p.c.  stk,  in  money 

then  such  a  sum  of  Uke  stk,  if  any,  as  at  the  death  of  the  ^^^^  f 
sd  A.  shl  be  comprd  in  the  sd  trust  funds  &   ppty,  shl   be  of  invest- 
eonsidered  as  hby  appted,  &  shl  be  appropriated  as  far  as  the  '"^^^ 
same  will  extend,  towards  satisfon  of  the  apptmt  hinbfe  contd, 
^  the  sd  trust  premes  shl  moreover  be  chged  with  the  paymt 
to  the  sd  C,  his  exs,  ads,  or  assns  at  the  death  of  the  sd  A.,  of 
such  a  sum  of  moy  as,  with  the  value  of  the  2f  p.c.  stk  (if 
any)  then  comprd  in  the  sd  trust  premes,  shl  at  the  price  of 

the  day  make  up  the  equivalent  of  the  sd  sum  of  £ stk, 

with  intt  on  such  sum  of  moy  to  be  computed  from  the  death 
of  the  sd  A.  at  the  rate  of  £8  10s.  p.c.  p.a.'' 

(e)  Where  special  formalities  as  to  the  mode  of  execution  are  prescribed    Formalities 
by  the  power^  the  appointment  may  either  be  executed  as  so  prescribed  or   m  to  exe- 
attested  by  two  witnesses  in  the  ordinary  mode;  see  22  &  28  Vict.  c.  85^   cution. 

B.  12.  Notice  of  the  appointment  should  be  given  to  the  trustees  ef  the 
aettiement. 


74 


APPOINTMENTS. 


Recitals. 

Death  of 
husbanri. 

No  pre- 
vious ap- 
pointment. 

As  to  the 
advance- 
ment 
<;laase. 


Variation 
where  deed 
is  supple- 
mental. 


II. 

APPOINTMENT  hy  Deed-Poll  endorsed  on  the  Settle- 
MENT  creating  the  power  hy  a  Widow  of  Part  of  a  Sum 
of  Stock  to  a  Son  on  his  Marriage,  and  Release  by 
the  Appointor  of  her  Life  Interest  (a),  there  hatdng 
been  a  previous  endorsed  Appoini'ment  of  new  Trustees. 
Variations  where  this  and  the  prior  appointment  arc 
made  Supplemental  to  the  Settlement  instead  of 
bemg  Endorsed,  atid  where  a  Sum  has  previously  been 
advanced  to  the  son. 

TO  ALL,  &c.,  the  above-named  {b)  A.,  formerly  the  wife  & 
now  the  widow  of  the  within-named   B.,  sends  greetg.     Whas 

the  sd  B.,  the  late  husbd  of  the  sd  A.,  died  on  the day  of 

:  And  whas  no  apptmt  was  ever  made  by  the  sd  A.  &  B. 


under  the  jt  power  of  apptmt  vested  in  them  by  the  within 


(a)  Where  it  is  desired  to  make  an  immediate  advance  to  a  child,  by  way 
of  portion  on  marriage  or  otherwise,  this  may  be  done  under  the  power  of 
advancement,  if  it  is  within  the  power  (see  a  form  of  consent  by  a  tenant  for 
life  for  this  purpose,  ii\fra,  Direction  and  Consent^,  or  by  appointment 
and  release  of  the  life  interest  of  the  parent  or  parents  (if  the  case  so 
admits),  as  in  this  Precedent.  The  latter  course  is  often  adopted  to  relieve 
the  trustees  from  responsibility.  The  release  of  the  life  interest  would  seem 
to  be  a  voluntary  settlement  or  transfer  of  property  liable  to  be  avoided 
under  s.  47  of  the  Bankruptcy  Act,  1883  (see  Re  Player,  15  Q.  B.  D.  682)  : 
but  though  the  beneficiaries  might  be  accountable,  the  trustees  could  hardly 
be  so. 

(b)  The  words  *'  above-named  "  have  reference  to  the  prior  endorsed 
deed,  which  is  supposed  to  contain  a  recital  of  the  marriage.  Otherwise 
that  recital  should  be  inserted  ;  see  Precedent  IV. 

If  the  appointment  is  made  supplemental  to  the  settlement  (see  above, 
p.  71,  note),  the  deed  may  commence  : 

"TO  ALL,  &c.,  A.,  of,  &c.,  widow,  sends  greetg.  Whas 
these  psnts  are  intd  to  be  read  as  supplemental  or  annexed  to 
an  indre  of  settlemt  dated,  &c.,  &  made  betn,  pties  (hinafter 
called  the  settlemt),  &  to  an  indre  dated,  &c.,  &  made  betn, 
&c.,  being  an  appointmt  of  new  trees  of  the  settlemt :    And 

WHAS,  &c." 

The  settlement  and  the  matters  contained  in  it  will  of  course  in  that 
case  not  be  referred  to  as  "  within  "  written  or  mentd,  &C.,  those  ex- 
pressions being  only  appropriate  to  endorsed  deeds.  See  as  to  supplemental 
deeds  the  note  infra,  Dbbds. 
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written  indre  of  settlemt  (c) :   And  whas'  the  trust  funds  now  state  of 

f       A 

remaing  subjt  to  the  trusts  of  the  sd  indre  of  settlemt  consist 

of  the  sum  of  £ debe  stk  of  the Ely  Co,  &  £ Stk 

of  the  Bank  of  England,  standg  in  the  names  of  the  above- 
named  L.  &  M.  the  psnt  trees  thof :  And  whas  a  marre  is  intd  Intended 
shortly  to  be  solemnised  betn  C,  one  of  the  chin  of  the  sd  A.  &  jcc. 
B.,  &  D.,  of,  &c.,  &  the  sd  A.  is  desirous  of  apptg  to  the  sd  C.  the 

sum  of  & ,  pt  of  the  sd  sum  of  £ Bank  Stk,  [in  addon  to 

the  siun  so  advced  for  his  benefit  as  afsd],  &  of  surrenderg  to  him 
her  life  intt  in  the  same  in  mner  hinaf ter  mentd:  NOW  THE  SE  Witness. 
PSNTS  WITS  that,  in  exercise  of  the  power  in  that  behalf  given  Appoint- 
to  her  by  the  within  written  indre  of  settlemt,  &  of  every  other  t^ke  effect 
power  enablg  her  thrunto,  the  sd  A.  doth  hby  irrevocably  appt  ?**  *^® 

that  the  sum  of  £ ,  pt  of  the  sd  sum  of  £ Bank  Stk,  marriage. 

shl  immedly  after  the  solemnison  of  the  sd  intd  marre  vest 
in  &  be  held  in  trust  for  the  sd  C.  for  his  absolute  benefit  free 
from  all  duties  wch  will  be  payable  in  respt  thof  on  the  death 
of  the  sd  A.,  wch  shl  be  chgd  upon  &  payable  out  of  the  residue 
of  the  trust  funds  comprd  in  the  sd  settlemt  (d) :  AND  THESE  »f  ;?f««. 

01  life  m- 

PSNTS  FURTHER  WITS  that,  in  conson  of  the  sd  mtd  marre,  terest  to 
the  sd  A.  doth  hby  assn  &  surrender  to  the  sd  C,  the  life  intt  ^^l^^f^^^ 
of  her,  the  sd  A.  in  the  sd  sum   of   £ Bank  Stk  hinbfe  marriage. 


(c)  Where  an  advanoemeiit  has  been  previously  made,  insert ' '  And  WHAS,   Ad  vance- 

on  the day  of ,  the  sum  of  £ New  £3  p.c.  annies,  ^^^^^ 

pt  of  the  trust  funds  then  subjt  to  the  trusts  of  the  sd  indre  of 
settlemt,  was  sold  out  by  the  trees  thof,  and  the  proceeds  thof 
were  applied  for  the  advancemt  in  the  world  of  C,  one  of  the 
chhi  of  the  sd  A.  &  B.,  with  the  consent  of  the  sd  A.,  psuant  to 
the  power  in  that  behalf  in  the  same  indre  contd." 

(d)  No  estate  duty  is  payable  on  the  death  of  a  tenant  for  life,  who  more 
than  one  year  before  his  death  surrenders  his  life  interest  to  the  next  re- 
mainderman ;  Att.-Oen.  Y.  Beach,  [1890]  A.  C.  53. 

Bearing  in  mind  that  where  estate  duty  has  once  been  paid  succession  Succession 
doty  at  the  lower  rate  is  not  payable  during  the  continuance  of  the  settle-  ilaty. 
ments  (see  the  F.  A.,  1884,  s.  5  (2),  as  amended  by  the  F.  A.,  1898,  s.  13), 
it  follows  that  in  the  case  given  in  the  text  succession  duty  at  the  lower 
rate  wiU  be  payable  in  respeot  of  the  property  in  which  A.  takes  the  first 
life  interest,  but  not  in  respeot  of  that  in  which  B.  took  the  first  life 
interest,  if  he  died  after  1st  August,  1894^  as  estate  duty  would  have  been 
paid  in  respect  of  that  property  on  his  death.  It  is  obviously  more  Qon- 
Tenient  to  appoint  the  fund  free  of  duties,  otherwise  succession  duty 
woold  haTe  to  be  compounded  for  and  paid  in  advance. 
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Appoint- 
ment  to 
be  Toid  if 
marriage 
does  not 
take  place. 


apptd,  to  the  intent  that  the  sd  G.  may  immedly  upon 
the  solemnison  of  the   sd    intd    marre    become    absolutely 

entitled  in  posson  to  the  sd  sum  of  £ Bank  Stk,  &  that  the 

same  may  be  immedly  transferable  by  the  trees  or  tree  of  the 
sd  indre  of  settlemt  to  the  sd  G  (a) :  Pboyd  always,  &  the 
sd  A.  doth  hby  declare,  that  if  the  sd  now  intd  marre  shl 
not  take  place  within  six  calr  months  from  the  date  hrof, 
these  psnts  &  every thg  hrin  contd  shl  be  void  (6).    In  wrrs. 


Shorter 
form  of  ap- 
pointment 
otherwise 
than  on 
marriage. 


Hotchpot. 


As  to 

making  ap- 
pointment 
Toid  if 
marriage 
does  not 
take  place. 


(a)  A  shorter  form  applicable  to  an  appointment  otherwise  than  on 
marriage  would  be  to  appoint  *'  that   the  SUm  of  £ sterlg  shl 

forthwith  be  raised  by  the  trees  of  the  sd  settlemt  clear  of  all 
dedons  in  respt  of  all  duties  wch  will  be  payable  in  respt  thof 
on  the  death  of  the  sd  A.  (wch  shl  be  borne  by  &  pd  out  of  the 
residue  of  the  trust  funds  comprd  thrin)  by  sale  of  a  sufft  pt  of 

the  sum  of  £ ,  &c.,  formg  pt  of  the  sd  trust  funds,  &  shl 

be  pd  by  them  to  the  sd  G. :  And  in  order  to  enable  the  sd  sura 

of  £- to  be  forthwith  raised  &  pd  to  him  as  afsd,  the  sd  A. 

doth  hby  rele  &  surrender  her  life  intt  thrin  to  &  in  favour  of 
the  sd  G.  absolutely." 

**  Pbovd  always,  &  this  apptmt  is  made  subjt  to  the  condon, 
that  the  sd  G.  shl  not,  unless  an  express  diron  to  the  contrary 
shl  be  contd  in  any  apptmt  to  be  hrafter  made  by  the  sd  A. 
under  the  afsd  power,  be  entld  to  any  share  in  the  unappted 
pt  of  the  trust  funds  or  ppty  subjt  to  the  trusts  of  the  sd 
settlemt  witht  bringing  the  share  hby  apptd  to  him  [as  well  as 
the  sum  so  advced  to  him  as  afsd]  into  hotchpot  &  acctg  for 
the  same  accdly." 

This  clause  is  valid  ;  Re  Buckley,  [1893]  W.  N.  95. 

(b)  This  proviso  is  proper,  although  the  appointment  is  conditional  on 
the  marriage  taking  place :  see  Page  v.  Home,  9  Beav.  570,  11  Beav.  227  ; 
Milord  ▼.  Reynolds,  16  Sim.  130 ;  or,  if  preferred,  the  form  of  appointment 
in  Precedent  IV.  may  be  adopted.  As  the  fund  in  this  case  is  to  be  imme- 
diately transferred  to  the  appointee,  there  is  no  need  to  give  notice  of  the 
appointment  to  the  trustees,  especially  if  it  is  endorsed. 
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in. 

APPOINTMENT  {by  Indejpendent  Deed  without  Reci- 
tals (c)  hy  Husband  and  Wife  to  a  Daughter,  on 
her  Marriage  (d),  of  a  certain  Aliquot  Share  in  the 
Trust  Funds  comprised  in  their  Marriage  Settle- 
ment {e).  Variations,  where  a  Sum  of  Money  is 
appointed  (/)  and  where  a  Further  Share  is  appointed 
hy  way  of  Accruer  in  the  event  of  another  Child 
dying  under  age  (g),  and  where  there  has  been  a  previous 
partial  Appointment  to  another  Child,  and  the  whole 
of  the  remaining  Trust  Funds  are  appointed,  subject 
to  a  limitation  of  a  total  amount  {h),  A  short  form. 
Variation  where  the  Share  is  Settled  (t). 

KNOW  ALL  MEN  BY  THESE  PSNTS,  that  we.  A.,  of,  &c., 
ikt  hnsbdy  &  B.  his  wife,  in  psuance  of  an  agrmt  entd  into 
upon  the  treaty  for  a  marre  shortly  to  be  solemnised  betn  our 
danr  C,  &  D.,  of,  &c.,  &  in  exercise  of  a  power  given  to  us 
by  an  indre  of  settlemt  dated,  &c.,  and  made,  &c.,  &  of  every 
or  any  other  power  in  this  behalf  us  enablg,  do   hby  irre- 
vocably appt  that,  subjt  &  witht  prejudice  to  the  trust  in  Appoint- 
the  sd  indre   contd  in   relon   to  the  income    of  the   trust  3|^^ugi,^r 
funds  &  ppty  for  the  time  being  subjt  to  the   trusts  thof  subject  to 
durg  the  lives  of  us,  the  sd  A.  &  B.,  &  the  life  of  the  survor  of  rests°o£ 

(e)  See  p.  71,  note  (a). 

(i)  Such  an  appointment  is  usually  made  in  contemplation  of  the  ap-   As  to  ap- 
pointed share  being  settled ;  the  appointment  may  in  that  case  be  contained   pointments 
in  the  same  deed  as  the  settlement,  but  is  usually  separate;  see  Sbttle-   ^^,^  ^^^' 
xmrs.    As  to  the  validity  of  appointments  on  a  bargain  for  a  settlement  ^^^' 
<m  marriage  or  otherwise,  see  3  Dav.  Prec.,  pt.  1,  pp.  149,  150,  note ;  Be 
Ttimar,  28  Ch.  D.  205 ;  Be  Crawshay,  43  Ch.  D.  616. 

(e)  This  form,  securing  a  fixed  share  to  the  child  about  to  marry,  is  a   As  to  a1- 
conunon  mode  of  appointment ;  but  if  some  of  the  children  are  minors,  or   temative 
there  is  a  possibility  of  more  chUdren  being  bom,  and  the  object  is  to  secure   form, 
to  the  child  indefeaaibly  the  share  which  he  or  she  would  haye  taken  in 
default  of  appointment,  neither  less  nor  more,  the  next  Precedent  should  be 
naed. 

(/)  See  p.  78,  note  (o),  79,  notes  (y),  (i). 

{§)  See  p.  78,  note  (c). 

(M  See  p.  78,  note  (d),  p.  79  (i). 

(i)  See  p.  79,  note  (a). 
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aliquot 
share 


0/,  fixed 
sum. 

As  to  sub- 
sequent 
addition  to 
the  settled 
funds. 


Form  pro- 
viding for 
accruing 
share. 


or^  all  the 
remaining 
funds. 


US,  one  equal pt  or  share  (a)  of  the  trust  moys,  stks,  funds, 

sees,  &  ppty  comprd  in  or  subjt  or  wch,  by  means  of  the 
accruer  of  other  ppty  under  the  provon  in  the  sd  indre  contd 
for  the  settlemt  of  after-acquired  ppty  of  me,  the  sd  B.  (fe),  shl 
at  any  time  hrafter  become  subjt  to  the  trusts  of  the  sd  indre  of 
settlemt  (c)  (d)  shl,  from  &  after  the  solemnison  of  the  sd  intd 

(tt)  The  sum  of  £ sterlg,  to  be  achge  upon  &raisable& 

payable  out. 

(6)  These  words  do  not  extend  to  an  addition  made  to  the  settled  funds 
by  means  of  a  gift  of  money  to  be  held  on  the  trusts  of  the  settlement.  If 
a  fund  has  already  been  added  to  the  settled  funds  by  any  such  means  it 
should  of  course  be  specifically  noticed;  see  Re  Curteis,  14  Eq.  217.  If 
property  has  been  directed  by  any  instrument  to  be  held  on  the  trusts  of 
the  settlement  the  appointment  should  be  made  not  only  under  the  power 
in  the  settlement,  but  also  under  the  power  conferred  by  that  instrument 
by  reference  to  the  settlement. 

(c)  The  following  addition  is  adapted  to  the  case  of  the  appointment 
extending  to  a  further  share  by  way  of  accruer  in  the  event  of  a  younger 
child  who  is  under  age  dying  without  attaining  a  vested  interest :  ''  Ani> 

further  that  in  case  our  daur  X.  shl  die  before  attaing  the 
age  of  21  yrs,  &  witht  havg  been  married,  then  &  in  such 

case  (subjt  &  witht  prejudice  as  afsd)  a  further  one  eql 

share  of  one  eql share  (makg  one  eql share)  of  the 

sd  trust  funds  and  premes  after  deductg  from  such  last-mentd 

one share  any  sum  or  sums  wch  may  have  been  pd  or 

applied  out  of  the  sd  trust  premes  for  the  advancemt   or 

benefit  of  the  sd  X.,  &  after  addg  to  such  one  share 

any  accumulons  of  surplus  income  wch  may  have  arisen 
from  the  expectant  share  of  the  sd  X.,  after  providg  for  her 
main  tee  &  educon,  shl  from  &  after  the  solemnison  of  the  sd 
intd  marre  belong  to  &  be  vested  in  the  sd  C,  &  be  held  in 
trust  for  her,  absolutely,  &  shl  be  transferable  to  her  upon 
the  dece  of  the  survor  of.  the  sd  A.  &  B.  or  upon  the  decs  of 

the  sd  X.,  wch  shl  last  happen,  in  addon  to  the  one 

share  hinbfe  apptd  to  the  sd  C,  so  as  to  make  the  total  share 

of  the  sd  C.  in  that  event   one   eql pt  of  the  sd  trust 

premes,  after  makg  such  dedons  or  addons  (if  any)  as  last 
afsd." 

(d)  **  All  &  singr  the  trust  funds  &  ppty  comprd  in  or  subjt 
or  wch  by  means,  &c.,  as  above  to  the  trusts  of  the  sd  indre  of 
settlemt,  &  wch  shl  remain  after  satisfyg  a  certain  previous 
apptmt  in  favour  of  X.,  one  of  our  chin,  made  by  a  deed  poll 
under  our  respive  hands  &  seals,  dated,  &c." 
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marre  of  the  ed  C.  &  D.  (^),  belong  to  &  be  vested  in  the  sd 
C.  &  be  held  in  trust  for  the  sd  C.  absolutely  (/),  &  shl  be 
transferable  (g)  forthwith  upon  the  dece  of  the  survor  of  us, 
ttie  sd  A.  <fe  B.  (h)  (i)  (j ).  Apptmt  to  be  void  if  marre  does 
not  take  place:  see  Precedent  II.     In  Wits,  &c.  (k). 

(e)  If  the  power  is  to  appoint  to  issue  generally^  and  it  is  desired  to    Appoint- 
teitle  the  share  appointed  by  the  deed  of  appointment  so  far  as  the  mle    ment 

against  perpetnitiee  wiU  aUow,  say,   "  be  held  upon  the  trusts  follg,    J^^^^pf 

that  is  to  say :  Upon  trust  for  paymt  of  the  income  of  the  sd  pointed 
share  &  the  ppty  repting  the  same  unto  the  sd  G.  durg  her  ^  ^^' 
life  for  her  septe  use,  &  durg  the  period  of  21  yrs  less  one  day 
to  be  computed  from  the  death  of  the  survor  of  the  sd  A.  &  B. 
witht  power  of  anticipon.  And  after  the  death  of  the  sd  C. 
then  &  as  to  as  well  the  capl  of  the  sd  share  as  the  future 
income  thof,  upon  trust  for  all  &  every  the  chin  &  child  of 
the  sd  C.  who  shl  be  born  durg  the  lifetime  of  the  survor  of 
the  sd  A.  &  B.,  &  who,  being  sons  or  a  son,  shl  attn  the  age 
of  21  yrs,  or  being  daurs  or  a  daur,  shl  attn  that  age. or 
marry,  and  for  all  &  every  the  chin  &  child  of  the  sd  C. 
who  shl  be  bom  durg  the  lifetime  of  such  survor,  &  who, 
whether  male  or  female,  shl  be  living  at,  or  who  being  females 
shl  marry  before  the  death  of  such  survor,  &  so  that  the  objts 
of  this  trust,  if  more  than  one,  shl  take  in  eql  shares  as  tenants 
m  common. 

CO  If  the  fund  is  not  intended  to  be  settled,  but  to  belong  to  the  daughter  As  to  sepa- 
ibolntely  for  her  separate  use,  this  had  better  be  expressed,  notwithstand-  ^^  use. 

isg  the  M.  W.  P.  A.,  1882,  by  adding  here,  "  for  her  septe  use  inde- 
pendently of  any  husband  ; ''  see  ir^fra,  Sbttlbmbntb. 

ig)  Baisable  and  payable. 

(k)  If  authorised  by  the  power  (as  to  which  see  Vaizey  on  Settlements,  Payment 
Td.n.  1218),  the  foUowing  may  be  added  here  to  enable  the  fund  to  be  ^^^^^i^      , 
faioifeRed  to  the  appointee  in  the  lifetime  of  the  appointors :  **  or  SOOner  JSetime." 

if  we  or  the  survor  of  us  shl  by  deed  revocable  or  irrevocable 

90  appt    or    direct ;  "    or  the  power  of  advancement,  if  any,  may  be 
exsteised  with  the  same  object ;  see  above,  p.  74,  note. 

(ft)  With  intt  from  such  dece  until  the  raisg  &  paymt  thof  at 
the  rate  of  4  p.c.  p.a. 

(j)  If  the  whole  of  the  remaing  funds  are  to  be  apptd,  svhjt  to  Proviso 
a  Umon  of  the  total  amt,  add,  **  Provd  always,  &  the  sd  A.  &  B.  ^^^m 
do  hby  declare,  that  not  more  than  the  sum  of  £ sterlg  is  amount 

appointed. 

(k)  Notice  of  this  appointment  should  be  g^ven  to  the  trustees  of  the 
setttemnnt. 
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Recitals. 
Bfarriage. 

State  of 
family. 

Advance- 
ment to 
appointee 
and  other 
children. 


Witness. 


Appoint- 
ment sab- 
ject  to  life 
interests, 

and  if 
marriage 
take  place, 


IV. 

APPOINTMENT,  endorsed  on  the  Settlement  creating 
the  power,  to  a  Son  on  his  Marriage,  of  the  Share 
which  he  wotdd  have  taken  in  Default  of  any 
Appointment,  subject  to  the  Deduction  of  a  sum 
Advanced  to  him  during  his  Minority. 

TO  ALL,  &c.,  the  within  named  A.  &  B.,  his  wife,  formerly 
L.  within  named,  resply  send  greetg.  Whas  the  marre  of  the 
sd  A.  &  B.  was  duly  solemnised  shortly  after  the  date  of  the 
within  written  indre  :  And  whas  there  have  been  issue  of  such 
marre  seven  chin,  includg  a  son  C,  who  has  attned  the  age  of 

21  yrs  :  And  whas  in  the  yr the  sum  of  £ was,  with 

the  consent  of  the  sd  A.  &  B.,  raised  out  of  the  trust  funds 
comprd  in  the  within  written  indre  &  applied  for  the  advancemt 
of  the  sd  C.  &  the  expses  incidental  thto,  &  advancemts  have 
aldo  been  &  may  hrafter  be  made  in  favour  of  others  of  the 
sd  chin  in  respt  of  their  expectant  shares  of  the  sd  trust  funds 
imder  the  power  in  that  behalf  within  contd :  Intd  marre  of 
C.  dt  D.,  p.  75  :  Desire  to  appt,  p.  72 :  NOW  THESE 
PSNTS  WITS  that  in  exercise,  &c.,  the  sd  A.  &  B.  do  hby, 
subjt  &  witht  prejudice  to  their  respive  Ufe  intts  under  the 
trusts  of  the  within  written  indre,  absolutely  &  irrevocably 
appt  to  the  sd  C,  in  the  event  of  the  sd  intd  marre  of  the  sd 
G.  &  D.  being  duly  solemnised  within  six  calr  months  from 
the  date  of  these  psnts,  such  a  pt  or  share  of  the  trust  moys, 

in  any  event  intd  to  be  hby  apptd,  &  that  in  case  by  means  of 
the  accruer  of  other  ppty,  wch  shl  become  subjt  to  the  sd 
proven  for  the  settlmt  of  after-acquired  ppty  of  the  sd  B.  or 
orwise  the  trust  funds  &  ppty  subjt  to  the  trusts  of  the  sd 
indre  of  settlemt,  &  now  remaing  unapptd,  shl  exceed  in  value 
such  sum,  such  value  to  be  ascertained  in  such  mner  as  the 
trees  or  tree  for  the  time  being  shl  think  fit,  then  the  sum 

of  £ sterlg  only  shl  upon  the  death  of  the  survor  of  them, 

the  sd  A.  &  B.,  be  raised  &  pd  to  the  sd  C,  her  exs,  ads,  or 
assns,  with  intt,  &c.,  &  that  the  residue  of  the  sd  trust  premes 
after  satisfyg  the  sd  previous  apptmt,  &  raisg  such  sum  of 
£ ,  &  intt,  shl  remain  unaffected  by  these  psnts. 
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stks,  funds,  Bees,  &  ppty  wch  are  now   or  may  hrafter  be  ^J'^»® 
comprd  in  or  subjt  to  the  trusts  of  the  within  written  indre  (in-  which  the 

cludg  in  the  ppty  so  comprd  the  sum  of  £ so  pd  or  applied  *3d  Uve 

for  the  advancemt  of  the  sd  G.  as  afsd,  &  any  other  sums  wch  taken  in 
have  been  or  may  be  advanced  for  the  benefit  of  any  of  the  sd  ap^lnt-^ 
ehin  under  the  powers  afsd,  &  also  any  income  &  accumulons  m'?"*- 
of  income),  as  the  sd  C.  wd  take  or  be  entld  to,  if  no  apptmt 
were  made  by  the  sd  A.  &  B.,  or  the  survor  of  them,  under  eir 
of  the  powers  by  the  same  indre  given  to  them,  or  the  survor 
of  them,  in  that  behalf,  &  the  whole  of  the  sd  trust  premes 
were  to  devolve  under  the  trusts  in   the  sd  indre  contd  in 
default  of  any  exercise  of  eir  of  such  powers,  &  so  as  to  be 
dirisible  in  eql  shares  among  the  chin  of  the  sd  A.  &  B.,  who, 
being  sons  or  a  son,  attn  the  age  of  21  yrs,  or  being  daurs  or 
a  daor,  attn  that  age,  or  marry  under  that  age,  regard  being 

had  to  the  advce  wch  has  been  made  of  the  sum  of  £ Advance- 

for  the  benefit  of  the  sd  C,  wch  is  to  be  brought  into  hotch-  n'ej*«*« 

.-  I  *^  brought 

pot,  k  aectd  for  by  him  m  the  same  mner  as  if  no  apptmt  into  hotch- 
had  been  made  as  afsd,  &  regard  being  also  had  to  any  ^'**** 
other  advcemts  wch  have  been  or  may  be  made  under  the 
afsd  power  in  that  behalf,  &  to  the  operon  &  effect  of  that 
power,  k  the  powers  k  provons  for  maintce  k  educon,  k 
the  accumulon  k  destinon  of  surplus  income  contd  in  the 
sd  settlemt  or  arisg  by  statute,  wch  shl  resply  remain  ex- 
ercisable k  applicable  in  all  respts  in  the  same  mner  as  if 
this  apptmt  had  not  been  made,  to  the  intent  that  the  share 
wch  the  sd  G.  wd  have  so  taken  in  the  sd  trust  premes  as  afsd, 
shl  become  &  be  an  absolutely  k  indefeasibly  vested  k  trans- 
missible intt  innnedly  on  the  solemnison  of  the  sd  intd  marre, 
t  be  transferable  immedly  on  the  dece  of  the  survor  of  the  sd 
A.  k  B.y  or  as  soon  aftwds  as  such  share  shl  be  ascertained,  k 
the  case  will  admit.     In  wits,  &c.  (a). 


(a)  Although  the  appointment  is  endorsed,  formal  notice  of  it  had  better 
be  giyen  to  the  trustees. 
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V. 


APPOINTMENT  under  a  Power  in  a  Will  by  a  Husbani> 
and  Wife,  svhject  to  their  Life  Intebests,  of  Trust 
Funds  invested  in  Stock  and  on  Mortgage,  tO' 
Children,  so  as  to  Exclude  one  who  is  otherwise 
provided  for  (a),  the  Funds  being  appointed  Un- 
equally. Provisions /or  Advancement,  Maintenance,. 
dc.  Variations  where  the  Funds  are  appointed  to  all 
the  Children  {exclusive  of  one) y  born  and  to  be  bom, 
at  twenty-one  or  marriage  Equally,  and  where  a  power 
of  Eevocation  is  reserved. 

TO  ALL   TO  WHOM  THESE  PSNTS  SHALL  COME,. 

Recitals.      A.,  of,  (fec,  &  B.,  his  wife,  send  greetg.    Whas  X.,  of,  &c.,. 

Will.  deced,  duly  made  his  will  dated,  &c.,  <fe  thby  bequed  the  sum 

of   £ 2f  p.e.   Consold   Stk  to  trees  upon  trust  eir  to 

permit  the  same  to  remain  in  its  then  state  of  investmt,  or 
with  such  consent,  or  at  such  discron  as  thrin  mentd  from 
time  to  time  to  vary  &  transpose  the  investmt  thof  as  thrin 
expd.  And  upon  further  trust  to  pay  the  income  thof  to  the  sd 
A.  durg  his  life,  &  after  his  dece  to  the  sd  B.,  if  she  shd 
survive  him,  durg  her  life.  And  after  the  dece  of  the  survor  of 
the  sd  A.  &  B.,  in  trust,  for  their  chin  as  A.  dt  B.  shd  by  deed 
apptj  settg  out  the  material  pt  of  the  power  fully,  &  in  default  of 
any  such  apptmt  as  the  survor  of  them,  the  sd  A.  &  B.,  shd  by- 
deed  or  will  appt,  &  in  default  of  any  such  apptmt  upon  the 

Payment  of  trxxsta  thrin  exfd  :  Death  of  testor  d  probate :  [And  whas  shortly 

^^^'  after  the  death  of  the  sd  X  £ Stk  pt  of  the  sd  sum  of 

£ Stk,  were  sold,  &  the  proceeds  thof  were  applied  in 

paymt  of  the  settlemt  este  duty  (6)  on  the  sd  sum  of  £ 

Stk,  &  the  sum  of  £ annies  the  residue  of  the  sd  sum 

of  £ Stk  was  appropriated  by  L.  M.  &  N.,  the  origl  trees 

Change  of  of  the  sd  wiU  in  satisfon  of  the  sd  legacy]  ;  And  whas  N.,  O., 
&  P.  are  the  psnt  trees  of  the  sd  will,  the  sd  0.  &  P.  havg 
been  resply  appted  trees  thof  under  a  power  in  that  behalf 
thrin  contd  in  the  place  of  the  sd  L.,  who  had  died,  &  the  sd 

Change  of    M.,  who  had  retired  from  the  treeship  :  And  whas  the  sd  sum 

(a)  See  above,  p.  69,  note. 

(b)  See  the  F.  A.^  1896,  s.  19,  which  came  into  operation  after  the  30  June, 
1896,  and  Be  Gihhs,  [1898]  1  Ch.  675.  The  form  of  recital  in  this  bracket 
can  be  adapted  to  cases  where  legacy  duty  was  payable. 
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of  £ Stk  was  in  the  yr sold  out,  &  pt  of  the  pro-  invcst- 

ceeds  thof  invested  in  the  pchase  of    £ India    Btk,   &  ™^"  * 

£ the  residue  thof  was  invested  on  mtge  of  certn  freehd 

ppty  at  ,  &  the  sd  trust  funds  &  mtge  secy  are  now 

vested  in  the  sd   N.,   0.,   &   P.,   upon  the  trusts  of  the  sd 
will:    And  whas  there  have  been  issue  of  the  marre  of  the  i«aeof 
sd  A.  (&  B.  four  chin  and  no  more,  namely,  C,  D.,  E.,  &  P.,  all  ™*""^*s®' 
of  whom   are  now  livg,  <fe  of  whom  the  sd  C.  &  D.  have 
attained   the  age  of  21  yrs :   And  whas  the  sd  A.  &  B.  are  l^eaire  to 
desirous  of  apptg  the  sd  trust  funds  among  the  sd  D.,  E.,  &  F.,  *^^'"  * 
in  mner  hinaf ter  appearg,  the  sd  C.  being  orwise  provd  for : 
NOW  THESE  PSNTS  WITS  that,  in  exercise  of  the  power  Appoint- 
in  that  behalf  given  to  them  by  the  sd  will  of  the  sd  X.,  &  of 
every,  &c.,  the  sd  A.  &  B.  do  hby  [absolutely  &  irrevocably] 
&ppt  that  from  &  immedly  after  the  dece  of  the  survor  of 
them,  the  sd  A.  &  B.,  &  in  the  meantime  subjt  &  witht 
prejudice  to  their  life  intts  in  the  sd  trust  premes,  the  trees  or 
tree  for  the  time  being  of  the  sd  will  shl  hold  the  sd  sums  of 

£ India  Stk,  &  £ invested  on  mtge  as  afsd,  or  other 

the  trust   funds   &  ppty  wch  by  means  of  any  change  of 

inyestmt  or  orwise  shl  hrafter  represent  the  same  resply,  & 

the  income  thof,  In  trust  for  &  for  the  absolute  benefit  of  the  To  three 

sd  D.,  E.,  &  F.,  in  the  proportions  &  mner  foUg,  namely,  as  to  unequally, 

one  moiety  of  the  sd  trust  pi*emes,  in  trust  for  the  sd  D. ;  as 

to  one  eql  fourth  pt  thof,  in  trust  for  the  sd  E. ;    &  as  to 

the  remaing   one   fourth    pt   thof,  in  trust  for  the  sd  F. : 

[Or,  in  trust  for  all  the  chin  or  any  the  child  already  born  or,  to&ii 

or  hrafter  to  be  bom  of  the  sd  A.  &  B.  his  wife  (other  than  &  ^ij^q 

exclusive  of  the  sd  C),  who,  being  a  son  or  sons,  [has  or  have  <^'^^«pt  o°e» 

attnd  or]  may  hrafter  attn  the  age  of  21  yrs,  or  being  a  daur  ^i,  &c. 

or  daurs,  [has  or  have  attnd  or]  may  hrafter  attn  that  age  or 

may  marry,  if  more  than  one  in   eql  shares],  And  so  that  Shares  of 

the  share  of  the  sd  F.  [&  of  any  other  daur  hrafter  born  of  ^^jjf  ^^ 

them,  the  sd  A.  &  B.,]  of  &  in  the  sd  trust  premes,  shl  be  for  separate 

her  septe  use,  independently  of  any  husbd  whom  she  may  ""*" 

marry  (a):  And  the  sd  A.  &  B.  do  hby  further  declare  that.  Provisions 


(a)  Where  an  appointment  is   made  so  as  to  exclude  an  eldest  son^  and  Younger 

the  yoonger  cbildren  are  aU  imder  age,  provision  should  be  made  for  the  children 

possibility  of  their  aU  dying  without  attaining  a  Tested  interest,  by  appoint-  "^*  ftttain- 

ing  the  fund  in  that  event  to  the  eldest  son.    As  to  the  frame  of  a  trust  of  ;|!LL„4„ 


interests. 
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for  ad-  provonsfor  (Jtdvancemt  dt  maintce  dc  accumylon  as  to  minors,  as  in 
mAinten-'' '  ^  setUemt  (d) ;  [Ovy  And  the  sd  A.  &  B.  do  hby  further  declare 
ance,  &c.  th^^  2M  the  poweiB  &  provons  in.  the  sd  recited  will  contd  for 
the  advcemt  of  children  (whether  in  the  lifetime  or  after  the 
dece  of  the  sd  A.  &  B.  resply),  &  maintce  &  educon  of  minor 
chin,  &  the  accumulon  &  applicon  of  surplus  income  of  the 
shares  of  minors,  shl  be  applicable  to  the  shares  hinbfe  apptd 
in  the  same  mner  as  if  the  same  or  the  like  powers  &  provons 
Power  of  had  been  hrin  inserted,  or  as  near  thto  as  may  be] :  [Frovd 
ALWAYS,  &  the  sd  A.  &  B.  do  hby  declare,  that  it  shl  be  Iful  for 
them  the  sd  A.  &  B.  at  any  time  or  times  hrafter  durg  their 
jt  lives,  by  any  deed  or  deeds  revocable  or  irrevocable,  [or  for 
the  survor  of  them  at  any  time  or  times  durg  his  or  her  life, 
in  like  mner  or  by  will  or  codl],  wholly  or  partially  to  revoke 
the  apptmt  hinbfe  contd  (a),  &  by  the  same  or  any  other  like 
instrumt  to  appt  &  declare  any  new  or  other  trusts  or  provons 
concemg  the  Ed  trust  funds  &  premes,  or  any  pt  thof,  wch 
may  be  or  wd  have  been  authorised  by  the  power  by  the  sd 
will  given  to  the  sd  A.  &  B.  [or  the  survor  of  themj  in  that 
behalf  as  afsd  (fe).]    In  wits,  &c.  (c). 


rerocatioih 


this  kind^  or  excluding  a  son  or  daughter  succeeding  to  the  famUy  estate,  or 

a  title,  see  ii^fra.  Settlements. 

As  to  ad-  (d)  The  advancement,  maintenance  and  accumulation  clauses  in  a  settle- 

vancement,    ment  or  wiU  are  usually  only  applicable  to  the  shares  taken  in  default  of 

mainten-       appointment,  and  they  should  tiberefore,  if  authorized  by  the  power,  be  in- 

ance  and       gerted  in  an  appointment,  when  required  (see  infra,  Sbttlsmsnts)  ;   or  the 

lation  clauses  for  these  purposes  contained  in  the  original  settlement  or  will  mi^t 

clauses.         usually  be  inoorporated  by  reference,  as  in  the  text.    As  to  the  expediency 

of  relying  on  the  provisions  of  s.  43  of  the  C.  A.,  1881,  as  to  maintenance  and 

accumulation,  see  Settlements.    It  should  be  borne  in  mind  that  where  (as 

in  this  Precedent)  both  parents  are  living,  if  the  mother  is  restrained  from 

anticipation,  or  has  a  reversionary  life  interest  governed  by  the  old  law,  so 

that  she  could  not  release  her  life  interest,  the  power  of  advancement  should 

(if  authorised  by  the  power)  extend  to  the  shares  of  adults,  according  to 

the  common  form ;  see  8  Dav.  Free.,  p.  178. 

Alternative       (^)  '^^  foUowing  is  another  form  which  may  be  substituted  from  this 

form.  pointy  but  the  above  form  seems  preferable  : — "  So  &  in  snch  mner 

that  the  sd  trust  funds  &  premes  shl  so  far  as  such  revocon 
shl  extend,  stand  settled  in  the  same  nmer  &  subjt  to  the 
same  power  [or  powers]  of  apptmt  as  if  these  psnts  had  not 
been  exted.*' 

Power  of  (b)    A  power  of  revocation  may  be  reserved  although  not  expressly 

roYocation. 

(c)  Notice  of  this  appointment  should  be  given  to  the  tru.«>tees  of  the  will. 
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VI. 

HEYOCABLE  APPOINTMENT  under  Power  in  Settle- 
ment of  Personalty,  excluding  eldest  Son,  some  of  the 
Children  being  under  age.  Variations,  where  there 
has  been  a  previous  absolute  Appointment  to  one  of  the 
Children,  and  where  the  Share  of  a  Child  dying  in 
the  Lifetime  of  the  Parents  is  to  go  over  to  his  or  her 
Issue,  or  to  the  other  Children. 

TO  ALL,  &c..  A.,  of,  &c.,  &  B.,  his  wife,  send  greetg. 
Recite  setHemt  on  marreof  A.  dt  B.  contg  usu/al  power  ofnpptmt  Reduis. 
tMLtmg  the  chin  or  remoter  issue  of  marre,  ante,  pp.  71,  72,  tha^ 
there  have  been  issue  six  chin,  C.  {eldest  son),  D.,  E.^  F ,  Cr.,  dt 
H,,  of  wham  F.,  G.,  dt  H.  are  under  21  (d)  {^previous  apptmt  to 
D.  {a  dour),  of  one-fifth  of  trust  funds  on  her  marre'}'     Psnt 
itate  ofinvestmt  of  trust  ppty :  And  whas  the  sd  C,  thci  eldest  Desire  to 
Bon  of  the  sd  A.  k  B.,  being  orwise  sufftly  provd  for,  the  sd  A,  ^pp®*"^*- 
k  fi.  are  desirous  that  the  whole  of  [the  residue  remaing 
nnappted  of]  the  sd  trust  funds  &  ppty  shl  be  seed  to  their 
ehln  [or  remoter  issue]  exclusive  of  the  sd  C,  in  such  mner  & 
rabjt  as  hinafter  appears  :  NOW  THESE  PSNTS  WITS  that  witness, 
in  exercise  of  the  power  for  that  ppose  given  to  them  by  the 
hinbfe  recited  indre  of  settlemt  as  afsd,  &  of  every,  &c.,  the  sd 
A.  &  B.  do  hby  direct  &  appt  that  the  trees  or  tree  for  the  Appoints 
time  being  of  the  sd  indre  of  settlemt  shl  from  &  after  the  J^®"*'^,  iJJ-^ 


tntfaoiifled :  Sag.  Pow.,  367.  But  as  the  original  power  is  fldnoiary  and 
not  capable  of  del^^tion  or  extension  (see  above,  p.  70),  the  power  of 
revocation  must  not,  as  regards  the  person  to  whom  it  is  given,  or  the  mode 
of  ezeention  (namely  by  deed  or  will),  go  beyond  the  original  power ;  it 
maybe  reserved  to  the  survivor  of  the  appointors  where  this  aocords  with 
the  originaJ  power  {Brudenell  v.  Elwes,  7  Yea.  382 ;  Sug.  Pow.  364;  Dimon  v. 
Pyner,  W.  N.  1886,  p.  88 ;  34  W.  E.  528 ;  30  Sol.  J.  433  j  Re  Harding,  [1894] 
3  Gh.  315) ;  but  if  the  original  power  was  given  to  the  husband  and  wife 
jointly,  and  to  the  husband  if  he  survived,  a  power  of  revocation  reserved  to 
the  wife  if  surviving  would  be  bad  (Bwmaby  v.  Baillie,  42  Ch.  D.  282).  It 
IB  deaiiable  also  that  the  appointment  should,  as  regards  the  formalities  of 
execaldon,  conform  to  the  original  power,  though  this  is  not  essential :  see 
Sng.  Pow.  866.  As  to  the  effect  of  a  power  of  revocation,  see  SvanB  v. 
Swmden,  6  De  G.  M.  A  G.  654;  8  H.  L.  €a.  721. 

(d)  See  above,  p.  88,  note,  as  to  the  case  of  the  younger  children  being 
aU  irndsr  age.  This  Precedent  assumes  that  there  will  be  no  more  children. 
For  a  form  extending  to  future  bom  children,  see  the  last  Precedent. 
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interests, 
of  trust 
fands 


to  children. 


Variation. 


Accruer  on 
death  un- 
der age  or 
unmarried. 


Accruer  on 
death  of 
child  in 
parent's 
lifetime  or 
under  age 
and  with- 
out issue. 


death  of  the  survor  of  them,  the  sd  A.  &  B.,  &  in  the  mean- 
tune  subjt  to  their  respive  life  intts  [in  case  the  whole  or  pt  of 
the  ppty  in  settlemt  is  revy,  say,  &  subjt  to  any  subsistg  prior 
life  or  other  intt  or  intts  in  the  same]  stand  possed  of  the 
whole  of  [the  residue  now  remaing  unappted  of]  the  trust 
funds  &  premes  comprd  in  or  wch  are  now  or  hrafter  may  be 
subjt  to  the  trusts  of  the  sd  settlemt  in  trust  for  such  of  them, 
the  sd  D.,  E.,  F.,  G.,  &  H.,  as,  being  male,  have  attnd  or  shl 
attn  the  age  of  21  yrs,  or  being  female,  have  attnd  or  shl  attn 
that  age  or  marry  under  that  age,  if  more  than  one  in  eql 
shares,  &  as  to  such  of  them  as  are  female  for  their  respive 
septe  use  independently  of  any  husbd  :  [Or,  if  there  has  been  a 
previous  apptmt  to  one  of  the  chin  (D.),who  is  only  to  participate 
in  any  accrug  share,  in  trust  for  the  sd  E.,  F.,  G.,  &  H.,  in  eql 
shares,  a«  to  femaUs  for  septe  use :  Provd  always,  &  the  sd 
A.  &  B.  do  hby  further  appt  &  direct,  that  if  any  of  them,  the 
sd  P.,  G.,  &  H.,  shl  die  being  male,  under  the  age  of  21  yrs, 
or  being  female,  under  that  age  &  unmarried,  then  the  share 
as  well  origl  as  accrug  under  this  psnt  clause  of  such  one  of 
them  so  dying  shl  accrue  &  go  over  to  the  others  or  other  of 
the  sd  D.,  E.,  F.,  G.,  &  H.,  in  eql  shares.  The  follg  is  a 
form  of  accruer  clause,  to  be  substituted  for  the  above  accruer 
clause,  where  the  power  of  apptmt  extends  to  grandchln,  dt  it  is 
desired  to  give  over  the  share  of  any  child  dying  in  the  lifetime  of 
the  parents  to  his  issue,  or  in  difault  ofi^sue  to  the  other  chin  (a) : 
"Provd  always,  &  the  sd  A.  &  B.  do  hby  further  appt  & 
declare,  that  if  any  of  them,  the  sd  E.,  F.,  G.,  &  H.,  shl  die 
durg  the  lifetime  of  the  sd  A.  &  B.,  or  of  the  survor  of  them, 
leavg  a  child  or  chin  who  shl  be  livg  at  the  dece  of  such 
survor,  or  if  any  of  them,  other  than  the  sd  E.,  shl  die  after  the 
dece  of  such  survor,  under  the  age  of  21  yrs,  &  leavg  a  child 
or  chin,  then  such  child  or  chin  shl  take  in  eql  shares  if  more 
than  one,  the  share  or  shares  (whether  origl  or  accrug  as  next 
hinafter  provd),  wch  their  parent  wd  if  livg  &  attng  the  age  of 
21  yrs  be  en  tied  to,  &  further  that  if  any  of  them,  the  sd  E., 


Aa  to  abore       (^)  '^'^^  mode  of  settlement,  by  which  the  share  of  a  child  pTe-deoea8iiig> 

proriso.         the  tenant  for  life  is  given  over,  is  not  to  be  recommended.    The  ordinary 

tmst  whereby  a  child  attaining  21,  &c.,  takes  an  absolutely  rested  interest 

which  he  or  she  may  settle  on  marriage,  is  much  to  be  preferred.     See 

SBTTLSmENrS. 
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F.,  G.,  &  H.,  shl  die  durg  the  lifetime  of  the  sd  A.  &  B.,  or  ot 
the  survor  of  them,  witht  leavg  issue  who  shl  be  livg  at  the 
dece  of  such  survor,  or  if  any  of  them,  other  than  the  sd  E., 
shl  die  after  the  dece  of  such  survor  under  the  age  of  21  yrs 
&,  witht  leavg  issue,  then  the  share  as  well  origl  as  accrug 
onder  this  psnt  clause  of  such  one  of  them  so  dying  shl  accrue 
4  go  over  to  the  others  or  other  of  the  sd  D.,  E.,  F.,  G.,  &  H., 
in  eql  shares."]  Provons  for  advcemt  <£  maintce,  dc,  see 
kit  Precedent.  Power  of  revocon,  see  above,  p.  84.  In  wits, 
A'c.  (6). 


VIL 

DEED  POLL  making  a  Previous  Revocable  Appointment 
under  a  SpeciaIj  Power  absolute  by  vieans  of  a 
Belbase  of  the  Power  of  Revocation  (Endorsed  on 
the  Appointment). 

KNOW  ALL  MEN,  &c.,  that  I,  the  within-named  A.,  by  Release  of 
virtue  of  every  or  any  power  enablg  me  in  this  behalf,  whether  p^^®'  ?' 
onder  the  within-mentd  indre  of  settlemt  or  orwise,  do  hby 
absolutely  rele  &  give  up  the  power  of  revocon  in  the  within- 
written  deed  poll  contd,  to  the  intent  that  the  apptmt  thrin 
contd  in  favour  of  the  within-named  B.,  [his  exs,  ads,  & 
asms],  shl  become  &  be  henceforth  absolute  &  indefeasible  (r). 
In  wns,  &c. 


(t)  Notice  of  the  appointment  should  be  given  to  the  trustees  of  the  will. 

(c)  Another  way  ia  to  reappoint  to  the  appointee  **  dischgd  from  the 
power  of  revocon  &  new  apptmt  '*  contained  in  the  previous  deed; 
but  the  form  in  the  text  is  preferable.  The  requirements  as  to  attestation, 
^,  as  in  the  case  of  the  original  appointment,  should  be  observed.  See 
J.  73,  note. 
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Recitals. 

Treaty  for 

intended 

marriage. 


Witness. 


Partial  re- 
vocation. 


Further 
witness. 


As  to 
release  of 
power  by 
a  mai'ried 
woman. 


vni. 

DEED  POLL  making  a  revocable  Appointment  among 
Children  absolute  as  to  one  Child  in  Contemplation 
of  his  or  her  Marriage — one  of  the  Appointors  bein(^ 
a  Married  Woman  (d). 

TO  ALL,  &c.,A.,  of,  &B.,  his  wife,  sendgreetg.  Recite  setdemt 
creatg  power ;  that  C,  is  one  of  the  chin  of  A.  d  B,;  previous 
revocable  apptmt  among  chin :  And  whas  a  marre  is  intd  shortly 
to  be  solemnised  betn  the  sd  C.  &  D.,  of,  &c.,  &  upon  the 
treaty  for  such  intd  marre  it  was  agrd  that  the  sd  A.  &  B.  shd 
revoke  the  apptmt  in  the  hinb'e  recited  deed  poll  contd,  to  the 
extent  &  in  mner  hinafter  appearg,  &  shd  make  such  new 
apptmt  in  favour  of  the  sd  C.  as  is  hinafter  contd,  to  the 
intent  that  the  same  shl  be  absolute  &  irrevocable,  but  subjt 
to  the  prove  hinafter  contd  for  avoidg  these  psnts  in  the  event 
hinafter  mentd:  NOW  THESE  PSNTS  WITS  that  in  psuance 
of  the  sd  agrmt,  &  in  exercise  of  the  power  for  this  ppose 
reserved  to  them  by  the  hinbfe  recited  deed  poll  as  afsd,  &  of 
every,  &c.,  the  sd  A.  &  B.  do  hby  revoke  &  make  void  the 
apptmt  made,  or  expd  to  be  made,  by  the  sd  deed  poll,  bo  far 

as  regards  the  one  eql pi  or  share  thby  appted,  or  expd 

so  to  be,  in  favour  of  the  sd  C.  of  the  trust  funds  &  ppty 
comprd  in  the  sd  settlemt :  AND  THESE  PSNTS  FUETHEK 
WITS  that  in  exercise  of  the  power  or  powers  for  this  ppose 


(d)  It  being  considered  that  a  married  woman  before  the  C.  A.^  1881^ 
8.  52,  was  not  competent  to  release  a  power  (see  Sng.  Pow.  92),  except  in 
cases  coming  within  the  Fines  and  Becoveries  Act,  3  &  4  Wm.  4,  c.  74,  c^^ 
20  &  21  Vict.,  c.  57  (Malins'  Act)  ;  and  that  until  it  has  been  decided  that 
the  C.  A.,  1881,  s.  52,  and  the  C.  A.,  1882,  s.  6,  apply  to  married  women,  it 
would  not  be  safe  to  rely  on  them  as  removing  the  disability  of  coverture 
(see  W.  B.  &  C.  108,  Hood  &  Chal.  Con  v.  176) ;   and  inasmuch  as  the 
M.  W.  P.  A.,  1882,  although  it  empowers  a  married  woman  to  dispose  of  her 
own  separate  estate,  and  to  enter  into  contracts  (under  which  she  might 
possibly  validly  covenant  not  to  exercise  a  power)  does  not  remove  her  dis- 
ability to  release  a  power,  at  any  rate  such  as  this,  the  object  is  in  this  case 
effected  by  a  partial  revocation  and  reappointment,  instead  of  by  a  release 
as  in  the  last  Precedent.    Where  a  married  woman  is  entitled  to  an  estate 
for  life  and  an  estate  in  reversion,  both  for  her  separate  use,  only  divided 
by  a  general  power  of  appointment  vested  in  her»  she  can  release  her  power 
and  thus  become  entitled  to  the  property  in  possession.   Be  Davenport,  [18951 
1  Ch.  361 . 
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given  to  them  by  the  hinbfe  recited  indre  of  settlemt,  &  of  Absolute 
every,  &c.,  the  sd  A.  &  B.  do  hby  direct  &  appt  that  the  trees  ment  of 
or  tree  for  the  time  being  of  the  ed  indre  of  settlemt,  shl  from  ■*»*"  *°  ^" 
&  after  the  death  of  the  survor  of  them,  the  sd  A.  &  B.,  & 
snbjt  to  any  prior  life  or  other  intt  in  the  same,  stand  possed 

of  the  one  eql pt  or  share  wch  was  by  the  hinbfe  recited 

deed  poll  appted  to  the  sd  C,  &  the  apptmt  whof  is  hinbfe 
reToked,  of  or  in  the  sd  trust  funds  &  ppty  comprd  in  the 
sd  settlemt,  in  trust  for  the  sd  C,  absolutely,  And  to  be  an 
immedly  vested  &  transmissible  intt  accdly :  Provd  always  Saving 
tliat  nothing  hrin  contd  shl  affect  the  apptmt  in  the  sd  deed  ®^*"*®" 
poll  of,  &c.,  contd,  except  so  far  as  the  same  is  hinbfe  revoked : 
Pravo  avoidg  deed  in  case  of  marre  not  takg  place,  see 
Pneedent  n.  (a).     In  wits,  &c. 


IX. 

PAETIAL  EEVOCATION  of  a  Prior  Appointment  and 
Be-appointment  securing  to  a  Child  on  Marriage  a 
Sum  q/*  Money  in  lieu  of  his  or  her  Aliquot  Share  (6). 

TO  ALL,  &c..  A.,  of,  &c.,  &  B.,  his  wife,  send  greetg. 
Recitals  d  first  witsg  clause  contg  revocon  of  apptmt  to  C,  the 
ckUd  about  to  marry,   as  in  Precedent  viii.     AND  THESE   PartialVe- 
PSNTS  FURTHER  WITS  that  m  exercise,  &c.,  the  sd  A.  &  '''^*^^'^- 
B.  do  hby  revoke  &  make  void  the  trusts  and  provons  by  &  in 
Oie  hinbfe  recited  deed  poll  contd  of  &  concerng  the  trust 
funds  &  premes  thby  appted  in  favour  of  the  chin  of  the  sd 
A.,  by  the  sd  B.,  other  than  the  sd  C.,  as  far  &  to  such  extent 
as  is  necy  to  give  effect  to  the  apptmt  hinafter  contd  but  not 
further  or  orwise,  And  under  or  by  virtue  of  the  power  contd  Appoint- 
in  the  hinbfe  recited  indre  of  settlemt  &  of  every,  &c.,  do  ™®'**- 
hby,  &c.,   Apptmt  of  sum  of  moy   to   C,   see  Precedent  iii. 
Fuovi)  ALWAYS  that  nothg  hrin  contd  shl  affect,  &c.,  as  in  last  Saving 
Precedent  Provo  avoidg  deed  in  case  of  marre  not  takg  place,  see  *^^""®- 
Precedent  n.     In  wits,  &e,  (a). 

(a)  Notice  of  the  deed  abould  be  given  to  the  trustees  of  tbe  settleznent. 

(b)  For  forms  modifying  settlements  by  a  partial  exercise  of  a  power  of 
lerocatioii,  see  Sbttlbments.  The  deed  requires  two  lOs.  stampa,  one  in 
respect  of  the  revocation^  the  other  in  respect  of  the  appointment. 
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Rvciiala. 

Settlement 
creating 
power  (flf). 


State  of 
family. 


Intended 
marriage. 

Desire  to 
appoint. 


Appoint- 
ment of 
share. 


APPOINTMENT  by  a  Father,  Tenant /or  Lim  of  Settled 
Real  Estates,  to  one  of  his  younger  Children,  of  part 
oj  a  Sum  of  Money  rateable  for  Portions  and  secured 
by  a  Term  in  the  usual  manner. 

TO  ALL,  &c.,  A.,  tenant  for  life,  sends  greetg.  Whas  by 
an  indre,  &c.,  being  a  settlemt  exted  in  contemplon  of  a 
marre  wch  was  shortly  aftwds  solemnised  betn  the  sd  A.  & 

B.,  certain &  hds,  in  the  parishes  of & in  the 

coy  of ,  were  assured  &  limd  after  the  solemnison  of  the 

sd  marre  (among  other  uses  not  material  to  be  hrin  recited), 
to  the  use  of  the  sd  S.  &  T.,  for  the  term  of  1000  yrs,  to 
commce  from  the  death  of  the  sd  A.,  witht  impeachmt  of 
waste,  upon  trust,  recite  trusts  of  portions  term,  down  to  d- 
includg  the  power  of  apptmt  among  the  yor  chin;  And  whas 
there  have  been  issue  of  the  sd  marre  six  chin,  besides  some 
who  died  in  infancy  &  unmarried,  that  is  to  say,  an  eldest  son 
&  five  yor  chin,  one  of  whom  attnd  his  age  of  21  yrs,  &  aftwds 
died,  &  the  others  of  whom  are  all  under  that  age  &  un- 
married ;  And  whas  a  marre  is  intd  shortly  to  be  solemnised 
betn  C,  one  of  such  yor  chin,  &  D.,  of,  &c.,  &  in  order  to 
make  pro  von  for  the  sd  C.  on  her  marre,  the  sd  A.  is  desirous 

of  apptg  the  sum  of  £ ,  pt  of  the  sum  wch,  in  the  event, 

will  become  raisable  for  portions  under  the  sd  term  of  1000 
yrs,  to  or  in  favour  of  the  sd  C,  in  mner  &  subjt  as  hinafter 
mentd  :  NOW  THESE  PSNTS  WITS  that  in  exercise  of  the 
sd  recited  power  &  of  every,  &c.,  the  sd  A.  doth  hby  irrevoc- 
ably appt  that,  in  case  the  sd  intd  marre  of  the  sd  C.  shl  take 
place  within  six  calr  months  from  the  date  hrof  (a),  the  sum 

of  £ ,  being  a  pt  or  share  of  the  sum  wch,  in  the  event, 

will  become  raisable  for  portions  under  the  trusts  of  the  sd 


Variation 
for  HQpple- 
mental 
deed. 


(d)  If  the  appointment  is  made  by  supplemental  deed  (see  p.  71,  note), 
substitute    for    the    recital  of    the    settlement :—"  WUAS  these  psnts 

are  supplemtal  to  an  indre,  &c.,  being  a  settlemt  on  the  marre 

of   the  sd  A.  of    the   este,  &c.,  under  wch  he  has  a 

power  of  apptmt  over  a  sum  raisable  for  portions  of  his  yor 
chin  under  the  trusts  of  a  term  of  1000  yrs/' 

(a)  See  above,  p.  70,  note  (6). 


APPOINTMENTS.  9 1 

tenn  of  1000  yrs  as  afsd,  ehl,  iiumedly  after  the  sd  intd  marre 
of  the  Bd  C,  belong  to  &  be  vested  in  the  sd  G.  for  her  abso- 
lute benefit,  &  be  payable  upon  the  death  of  the  sd  A.,  with 
intt  at  the  rate  of  4  p.c.  p.a.  from  his  death  until  paymt  thof 
[ij  raisable  immedly,  &  be  raisable  and  payable  immedly 
after  such  marre,  with  intt  at  the  rate  of  4  p.c.  p.a.  to  be 
eomputed  from  the  sd  marre]  (i).    In  wits,  &c.  (c). 


XL 

POST-NUPTIAL  APPOINTMENT  by  a  Married  Woman 
of  LiFB  Interest  in  Personalty  to  her  Husband 
under  a  Power  in  a  Will.  Variations  where  the 
appointment  is  Eevocablb,  and  for  an  Ante-Nuptial 
Appointment,  and  where  the  Life  Interest  is  deter- 
minable on  Bankruptcy,  &c.  (d). 

TO  ALL,  &c.,  I,  A.,  the  wife  of  B.,  of,  (tc,  send  greetg.  Recitain. 
Whas  X.,  late  of,  &c.,  deced,  by  his  will  dated,  &c.,  &  proved  Will. 

on  the day  of in  the Registry,  bequed  the  sum 

of  £ to  trees  upon  trust  for  my  benefit  durg  my  life  & 

after  my  dece  upon  the  trusts  thrin  mentd,  subjt  to  a  power 
thby  given  to  me  by  deed  to  appt  from  &  after  my  dece  the 
whole,  or  such  pt  as  I  shd  think  fit,  of  the  annl  income  of  the 
fid  legacy,  or  the  trust  funds  representg  the  same,  for  the 
benefit  of  any  husbd  I  might  leave  survivg  me  durg  his  life,  or 


(5)  As  to  the  power  of  the  appointor  to  charge  interest  and  to  fix  the  rate,  ^.s  to 

«e  Sng.  Pow..  p.  697 ;  Balf(mr  v.  Cooper,  23  Ch.  D.  472.  tni^i 
(e)  Notice  of  this  deed  should  be  given  to  the  trustees  of  the  term. 

{d)  If  the  appointment  is  ante-nuptial,  it  wiU  recite  the  intended  mar-  Variation 

riige. and  that  "upon  the  treaty  for  the  sd  intd  marre  it  was  f<>'«ft«- 

2    -t  .  nuptial  ap- 

4grd  that  I  the  sd  A.  shd  make  such  apptmt  as  is  hinafter  pointment. 

COntd  " ;  and  the  appointment  wiU  be  expressed  to  be  "in  COnson  of 
^6     sd     intd     marre";   see    Settlements.     If  the  husband's  life   i^stode- 
interegt  is  to  be  determinable  on  bankruptcy  or  alienation,  the  form  wiU   |f '"^^°*^^® 
be  the  same  as  in   a  settlement   limiting  a  reversionary  life  interest  so   ^  husband 
<^£terminable    (see    Settlements)  :    but    the  discretionary  trust  usually 
s^ded  to  gire  a  protected  life  interest  must  not  be  inserted,  unless  speciaUy 
ftothoriaed  by  the  power,  as  this  would  be  bad  as  amounting  to  a  delegation 
of  the  power  Csee  a  have,  p.  70). 
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Desire  to 
appoint. 

AppotDt- 
nient  to 
hasbaDd 
for  life. 


Power  of 
revocation. 


for  any  less  period,  &  subjt  to  any  restrons  I  might  think  fit : 
And  whab  I  am  desirous  of  exercisg  the  power  of  apptmt 
reserved  to  me  by  the  sd  will  as  afsd  in  mner  [&  snbjt  as] 
hinafter  expd:  NOW  THESE  PSNTB  WITS  that,  in  exercise 
of  the  power  for  this  ppose  given  to  me  by  the  sd  will  as  afsd 
&  of  every  other  power,  &c.,  I  hby  appt  that  from  &  after  my 
dece,  if  my  husbd  the  sd  B.  shl  survive  me,  the  whole  of  the 

income  of  the  sd  legacy  of  £ ,  or  of  the  trust  funds  & 

premes  for  the  time  being  representg  the  same,  shl  be  pd  to 
my  sd  husbd  or  his  assns  during  his  life :  [Pbovd  alwats  &  I 
declare  that  it  shl  be  Iful  for  me  at  any  time  hrafter  by  deed 
wholly  or  partially  to  revoke  the  apptmt  hinbfe  contd]  («).  Ik 

WITS,  &c. 


Recitals. 
Will. 


Death,  &c. 

Desire  to 
appoint 

Appoint- 
ment. 


APPOINTMENT  under  a  general  Power  in  a  Will  of 
Freeholds  in  fee^  subject  to  the  Life  Estate  and 
Failure  q/*  Issue  of  the  Appointor,  a  Married  Woman, 
Part  of  the  property  being  appointed  to  her  Husband, 
and  the  Bemainder  to  another  Married  Woman  for 
her  Separate  Use.  Variation  where  the  legal  Estatb 
is  in  Trustees.    Power  of  Revocation. 

TO  ALL  TO  WHOM  THESE  PSNTS  SHALL  COME, 
A.,  the  wife  of  B.,  of,  &c.,  sends  greetg.  Whas  X.,  late  of, 
&c.,  deced,  made  his  last  will,  dated,  &c.,  &  thby,  among  other 
disposons,  devised  certn  freehd  messes,  lands,  &  hds,  situate 
in  the  parishes  of,  tfcc,  in  the  coy  of,  &c.,  thrin  more  parlarly 
descd,  to  the  use  of  [trees  in  trust  for]  the  sd  A., /or  Ufe  remr 
to  her  issue,  d  in  default  of  issue  as  she  shd  by  deed  or  will 
apply  settg  out  the  power  fuUy,  with  remrs  over :  Death  of  X., 
d  probate  {a)  :  And  whas  the  sd  A.  is  desirous  of  makg  such 
apptmt  of  the  sd  hds  as  is  hinafter  contd;  NOW  THESE 
PSNTS  WITS  that  the  sd  A.,  in  exercise  of  the  power  for 
that  ppose  gi^en  to  her  by  the  sd  recited  will  &  of  every,  &c-. 


(e)  Notice  of  this  deed  sho.ild  be  given  to  the  trastees  of  the  wiU. 
(a)  If  the  testator  died  after  the  Slst  December,  1897,  add  recital  of 
oMeifd  of  execator  to  devise,  L.  T.  A.,  1897,  s.  8. 
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doth  hby  [absolutely  &  irrevocably]  appt  &  direct  that  from  & 

after  the  dece  of  her,  the  ed  A.,  &  in  case  the  limons  [trusts] 

in  the  sd  will  contd  of  the  sd  hds  &  premes  after  her  dece  & 

precedg  the  power  of  apptmt  limd  to  her  as  afsd  shl  fail,  the 

fid  hds  &  premee  shl  be  &  remain  to  the  uses  {if  the  legal  este 

is  in  tnea,  shl  be  held  upon  the  trusts]  follg,  that  is  to  say  : 

As  TO  all  that,  peels  (fc),  being  pt  of  the  sd  devised  premes,  to  ^^^  p*'* 

the  use  of  [in  trust  for]  the  sd  B.,  his  hrs  &  assns  for  ever  : 

And  as  to  all  &  singr  other  the  hds  &  premes  devised  by  the 

sd  will  as  afsd  to  the  use  of  [in  trust  for]  L.,  the  wife  of  M.,  Residue  to 

a    YVlft  1*1*1  Afi 

of,  &0.,  her  hrs  &  assns,  as  her  septe  ppty,  independently  of  woman, 
the  sd  M.  or  any  future  husbd :  Provd  always,  that  it  shl  be  Power  of 
Iful  for  the  sd  A.,  at  any  time  or  times  hrafter  by  any  deed  or  "^^^^^  *°°' 
deeds,  revocable  or  irrevocable,  or  by  will  or  oodl  (e),  to  revoke 
or  alter,    eir  wholly  or  partially,  all  or  any  of  the  uses 
[trusts]  hinbfe  appted  &  decld  of  or  concerng  the  sd  hds  &     * 
premes  or  any  pt  thof,  &  to  limit,  appt,  or  declare  any  new  or 
other  uses  [trusts]  or  provons  concerng  the  same  or  any  pt 
thof.    In  wits,  &c.  (d). 


xni. 

REVOCATION  of  Appointment  of  Lbasbholds  under  a 
general  Poweb  in  a  Will,  and  new  Appointment 
thereof  to  the  Issue  of  the  original  Appointee  upon  his 
Dbobabe. 

TO  ALL   TO  WHOM  THESE   PSNTS   SHALL  COME, 
A.,  the  wife  of  B.,  of,  &c.,  sends  greetg.     Recite  will  bequeathg 
katehd  ppty  to  trees  in  trust  for  A.  for  life  for  her  septe  use,  Recitals. 
remr  as  she  may  appt  by  deed  or  will,  in  default  in  trust  as  thrin  Will,  &c. 
mentd;  apptmt  of  exors ;  death  of  testor  dt  probate;  assent  of 


(l>)  The  general  words  may  be  omitted,  as  an  appointment  is  a  conreyance    General 
within  s.  6  of  the  C.  A.,  1881.    See  s.  2.  words. 

(e)  That  a  mere  general  devise  would  not  operate  as  an  exercise  of  this 
power,  see  Pcmfret  v.  Perring,  6  De  O.  M.  &  G.  775 ;  Palmer  y.  Newell,  20 
BeaT.  32;  Re  Brace,  [1891]  2  Ch.  671. 

(d)  If  the  legal  estate  is  in  trustees,  notice  of  this  deed  should  be  given 
to  them.    As  to  the  stamp,  see  p.  80,  note  {h). 
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Proviso 
keeping 
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extending 
powers  of 
leasing, 
&c.,  in 
will. 


exors  to  beqt ;  previous  revocable  apptmt  to  C. ;  And  whas  the 
sd  C.  has,  since  the  sd  apptmt  to  him  was  exted,  died,  leavg  a 
son,  D.,  &  two  daurs,  E.  &  F.,  him  survivg,  all  of  whom  are 
now  under  the  age  of  21  yrs :  Desire  to  revoke  dt  reappt : 
NOW  THESE  PSNTS  WITS  that  in  exercise  of  the  power 
for  that  ppse  reserved  to  her  by  the  sd  deed  of  apptmt  &  of 
every,  &c.,  the  sd  A.  doth  hby  absolutely  revoke  &  make  void 
the  sd  apptmt  to  the  sd  C,  and  in  lieu  thof  she,  the  sd  A., 
doth  hby,  in  exercise  of  the  power  for  that  ppose  given  to  her 
by  the  sd  will  <fc  of  every,  &c.  [absolutely  &  irrevocably]  appt 
&  direct  that  all  &  singr  the  sd  leasehd  premes  or  other  the 
ppty  wch  may  hrafter  by  means  of  any  sale,  investmt,  or 
orwise,  be  substituted  for  the  same  or  any  pt  thof,  &  the  rents 
&  income  thof  shl  from  &  after  the  dece  of  her,  the  sd  A.,  be 
held  by  the  trees  or  tree  for  the  time  being  of  the  sd  will  in 
trust  for  such  one  or  more  of  the  sd  D.,  E.,  &  F.,  as  shl  attn 
the  age  of  21  yrs,  or  being  the  sd  E.  or  F.  shl  marry,  if  more 
than  one  in  eql  shares,  as  tenants  in  common  :  Provd  always, 
&  the  sd  A.  doth  hby  further  appt  &  direct,  that  in  case  the 
sd  D.  shl  die  under  the  age  of  21  yrs,  &  both  of  them  the 
sd  E.  &  F.  shl  die  under  that  age,  &  witht  havg  been  married^ 
then  from  &  after  the  dece  of  the  sd  A.,  &  such  default  or 
failure  of  issue  of  the  sd  C,  wchever  shl  last  happen,  the 
sd  trust  premes,  &  the  rents  &  income  thof,  togr  with  all 
accumulons,  or  so  much  thof  as  shl  not  have  been  applied  or 
disposed  of  under  the  trusts  or  powers  for  advcemt  &  maintee 
hby  [or  by  law]  vested  in  the  sd  trees  or  tree,  shl  be  held  in 
trust  for  X.,  of,  &c.,  absolutely:  Provd  always  that  the 
apptmt  hinbfe  contd  shl  not  affect  the  powers  of  leasg,  sale, 
investmt,  &  transposg  investmts  contd  in  the  sd  will,  &  that 
the  same  respive  powers  shl  continue  in  force  &  exercisable 
durg  the  minority  of  the  sd  D.,  or  the  minority  &  discoverture 
of  the  sd  E.  &  F.  resply,  in  the  same  mner  as  if  the  same  or 
the  like  powers  had  been  hrin  repeated,  or  as  near  thto  as  may 
be :  Provons  for  advcemt  [<f  maintee  d  accumulon  of  surplus 
rents  d  income'\ :  see  Settlements,  d  above,  p.  84.  In  wits, 
&c.  (a). 


(a)  Notice  of  this  deed  should  be  given  to  the  trustees  of  the  wiU. 
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XIV. 

APPOINTMENT     by    Donee    of    General    Powbr    of 
Besiduabt  Estate  in  his  own  favour  (b), 

TO  ALL,  &c.,  A.,  of,  &c.,  sends  greetg.  Recite  will  Recitals. 
hequeathg  residue  in  trust  for  A.  for  life,  with  remr  on  such  trusts 
a«  he  may  by  deed  or  vnll  appt :  death  <t  probate :  And  whas 
the  sd  A.  has  determined  to  exercise  the  power  of  apptmt 
given  to  him  by  the  sd  will  as  afsd  in  mner  hinafter  expd : 
NOW  THESE  PSNTS  WITS  that,  in  exercise,  &<5.,  the  sd  A.  Appoint, 
doth  hby  irrevocably  appt  &  direct  that  the  residy  este  of  the 
sd  testor  &  the  investmts  &  ppty  constitutg  or  representg  the 
same  8hl  belong  to  &  be  vested  in  him  the  sd  A.,  absolutely, 
k  that  the  same  shl  be  forthwith  pd  or  transferred  to  him 
iiccdlv.    In  wits,  &c. 


ment. 


XV. 

DEED  POLL  by  Donee  of  General  Power  of  Appoint- 
ment over  Beal  Estate  exercisahle  by  Deed  only,  to 
enable  him  to  Charge  it  by  Will. 

TO  ALL,  &c.,  A.,  of,  &c.,  sends  greetg.  Whas  under  &  by  Recitals, 
virtue  of  an  indre  dated,  &c.,  and  made,  &c.,  divers  estes  &  Settlement, 
lids  situate,  &c.,  stand  limd  &  settled,  (subjt  to  certn  chges  & 
incmnbces  affectg  the  same  or  some  pts  thof,)  To  such  uses, 
upon  such  trusts  &  subjt  to  such  powers  &  provons  as  the  sd 
A.  shl  by  any  deed  or  deeds,  revocable  or  irrevocable,  direct  or 
&ppt,  &  in  default  of  such  apptmt  To  the  uses  in  the  sd  indre 
of  settlemt  expd :  And  whas  the  sd  A.  is  desirous  of  availg  Desire  to 
himself  of  the  power  of  apptmt  given  to  him  by  the  sd  indre 
of  settlemt  as  afsd,  for  the  ppose  of  enablg  him  by  will  or 


aitpoint. 


{h)  It  is  sot  uncommon  for  a  tenant  for  life  to  have  a  general  power  of  Tenant  for 

ftppointiiient  by  deed  or  wiU  over  the  reversion.    In  such  a  case  it  sometimes  life  with 

conduces  to  simplicity  and  saves  trouble  if  he  makes  the  property  his  own  by  g®'^®'*^ 

u  appointment  of  tiiis  nature.     But  qu.  whether  an  appointment  of  this  ^^^J  ^_ 

kind  might  not  in  some  cases  increase  the  succession  duty  ultimately  payable ;  ment. 
iee  A.-G.  v.  MiicheU,  6  Q.  B.  D.  548.    It  cannot  affect  the  estate  duty. 
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Appoint- 
ment en- 
abling 
appointor 
to  charge 
the  settled 
estates  by 
will. 


Power  in 
settlement 
to  remain 
unaffected. 


codl  to  chge  the  sd  settled  estes  or  any  of  them  in  mner 
hinafter  mentd:  NOW  THESE  PSNTS  WITS  that  in  exercise 
of  the  power  given  to  him  by  the  sd  indre  ol  settlemt  as  afsd 
&  of  every,  &c.,  the  sd  A.  doth  hby  appt  that  it  shl  be  Iful  for 
him,  the  sd  A.  by  his  will  or  any  codl  thto  to  chge  all  or  any 
of  the  estes,  lands,  tenemts  &  hds  comprd  in  the  sd  indre  of 
settlemt,  or  wch  by  any  means  are  or  shl  be  subjt  at  law  or  in 
equity  to  the  subsistg  uses  or  trusts  thof,  with  such  annl  & 
gross  sums  &  other  moys  (whether  in  the  way  of  ppal  or  intt), 
as  he,  the  sd  A.,  shl  think  fit,  &  for  the  ppose  of  raisg  or 
seourg  such  annl  or  gross  sums  or  other  moys  or  any  of  them, 
or  in  relon  thto,  to  limit,  create,  declare  or  make  any  powers, 
estes,  terms,  trusts  or  provons  whatsr :  Provd  always,  &  the 
sd  A.  doth  hby  declare  that  the  power  of  apptmt  reserved  to 
him  by  the  sd  indre  of  settlemt  as  afsd  shl  remain  &  continue 
exercisable  by  him,  the  sd  A.,  by  deed  in  the  same  mner  as  if 
these  psnts  had  not  been  exted.     In  wits,  &c.  (c). 


Appoint- 
ment. 


Substitu- 
tion. 


Appoint- 
ment of 
guardian 
by  infant 
father. 


XVI. 

APPOINTMENT  by  deed  of  a  Guardian  hij  a  Father  (a), 
for  his  Infant  Son  and  Daughter,  after  his  decease. 

KNOW  ALL  MEN  BY  THESE  PSNTS,  that  I,  A.,  of,  (fcc, 
hby  appt  B.,  of,  &c.,  to  be  the  gdian  of  my  son,  R.,  &  daur 
S.,  or,  **hby  dispose  of  the  custody  &  tuition  of  my  son  R., 
&  daur  S.,  to  B.,  of,  &c.,'*  from  &  after  my  death  durg  the 
minority  of  my  sd  son  &  daur  resply  :  But  in  case  the  sd  B. 
shl  die  in  my  lifetime  or  durg  the  minority  of  my  sd  son  or 
daur,  or  shl  refuse  to  act,  then  I  appt  C.,  of,  &c.,  to  be  the 
gdian  of  them  resply  after  my  death  &  the  death  or  refusal  to 
act  of  the  sd  B.,  durg  their  respive  minorities.     In  wits,  &c. 

(c)  Notice  of  thifl  deed  should  be  giyen  to  the  trustees. 

(a)  An  infant  father,  though  now  incapacitated  from  making  a  will,  can 
appoint  guardiaDS  by  deed,  12  Car.  2,  c.  24,  s.  8 ;  but  the  appointment  must 
be  subject  to  the  rights  conferred  on  the  mother  by  the  Giuurdianship  of 
Infants  Act,  1886, 49  &  50  Vict.,  c.  27,  ss.  2  and  3.  The  execution  should 
be  attested  by  two  witnesses ;  but  qu.,  see  Morgan  v.  Hatchell,  19  Beav.  86. 
As  to  the  right  of  a  father  to  determine  the  religion  in  which  his  children 
shaU  be  brought  up  after  his  death,  see  Be  Scaidan,  40  Oh.  D.  200 ;  Be 
Nevin,  [1891]  2  Ch.  299 ;  Be  McQratK  [1892]  2  Ch.  496;  [1893]  1  Ch.  143. 
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XVII. 


APPOINTMENT    under    seal    of    a    Guabdian    by    an 
Infant  (6). 

KNOW,  Ac,  that  I,  A.,  an  infant  of  the  age  of  —  yrs,  Appoint- 
eldest  son  of  B.,  late  of,  &c.,  deced,  hby  elect  &  appt  my  ™®'^** 
uncle  C,  of,  &c.,  to  be  gdian  of  my  pson  &  este  until  I  shl 
attn  the  age  of  21  yrs.    In  wits,  &c. 


xvni- 

APPOINTMENT   of  a  Gambkeeper  by   a    Lord  of  a 
Manor  (c). 

KNOW,  &c.,  that  I,  A.,  of,  &c.,  lord  of  the  manor  of ,  in  Appoint- 

the  coy  of ,  do  hby(by  virtue  of  the  statute  in  that  behalf)  ™®'**- 

appt  &  depute  B.,  of,  &c.,  to  be  my  gamekeeper  within  the  sd 
manor  durg  my  pleasure,  &  to  preserve  the  game  within  the 

limits  of  the  sd  manor :    And  I  hby  give  him  full  power  &  Power  to 

aathority  [to  kill  the  fi:ame  within  the  limits  of  the  sd  manor  ^*"  8*™® 

•^   *■  '^  and  86126 

for  my  use,  or,  "  for  his  own  use,  or  for  the  use  of  any  other  engines, 
pson  or  psons  whomsr,"  And  also]  to  seize  &  take  within  the 
sd  limits  for  my  use,  or^  **  for  his  own  use,'*  &c.,  all  such  dogs, 
nets,  &  other  engines  &  instrumts  for  the  killg  &  takg  of  game 
as  shl  be  used  upon  the  sd  lands  by  any  pson  not  authorised 
to  kill  game  for  want  of  a  game  licence,  And  further  to  do  & 
exte  all  acts  &  things  wch  may  be  requisite  for  the  preservon 
of  the  game  within  the  sd  manor,  &  for  the  discovery  of 
offenders  thrin,  accdg  to  the  laws  of  this  realm,  &  for  wch  this 
shl  be  his  sufft  warrant.    In  wits,  &c. 

(h)  See  Simpeon  on  Infants,  p.  212. 

(c)  See  I  &  2  WiU.  4,  o.  32,  88.  18,  14,  16,  and  as  to  Wales,  s.  15  ;  the 
appointment  must  be  registered  with  the  Clerk  of  the  Peace  for  the  county 
or  place  within  which  the  manor  is  situate  (s.  16).  As  to  g^ame  licences,  see 
23  &  24  Vict.  c.  90;  24  &  25  Vict.  c.  91,  s.  17  ;  as  to  licences  to  carry  a  gun, 
see  83  &  34  Vict.  c.  57,  ss.  1—5 ;  46  &  47  Vict.  c.  10,  s.  6.  As  to  the  right  of 
an  occupier  to  kiU  ground  game,  see  the  Ground  Game  Act,  1880,  43  &  44 
Vict.  c.  47. 

K,B. — ^VOL.   I.  7 


98  APPOINTMENTS. 


APPOINTMENT  of  a  Parish  Clerk  (a). 

KNOW,  &c.,  that  I,  the  Rev.  A.,  vicar,  \pr,  rector]  of  the 

parish  church  of ,  in  the  coy  of ,  do  hby  nominate  & 

Appoint-      appt  B.,  of,  &c.,  to  be  parish  clerk  of  the  sd  parish  church  [in 
"**"*'  the  room  of  C,  deced],  to  have  &  exte  the  sd  oflBce  by  himself, 

[his  deputy  or  deputies]  durg  the  term  of  his  life,  &  durg  the 
Fees.  same  time  to  rece  &  take  all  such  wages,  fines,   fees,  dues, 

profits,  &  emolumts  as  belong,  &  are,  &  shl  be  due  to  the  sd 
office,  &  of  rt  ought  to  belong  to  the  same  in  as  full  &  ample  a 
mner  as  [the  sd  C.  or]  any  of  his  predecessors,  clerks  of  the  sd 
parish  church,  have  had  or  ought  to  have  had  as  due  &  of  rt 
accustomed.    In  wits,  &c. 


(a)  As  to  Parish  Clerks,  see  Stephen's  Comui.,  vol.  ii.,  p.  718.  A  manda- 
mus lies  to  a  rector  to  appoint  a  parish  clerk,  Bjtz  v.  Si,  A'MMlzt  8oho,  3  Burr. 
1877 ;  and  to  restore  a  parish  clerk,  but  not  a  deputy  parish  clerk,  to  his 
office.  Rex  t.  Warren,  Cowp.  870,  Anon.,  Loift,  434.  It  is  therefore  not 
unusual  for  an  incumbent  to  appoint  some  friend  as  parish  clerk,  and  for 
the  latter  to  appoint  a  deputy,  who  performs  the  duties  of  the  office  and  who 
can  be  removed  at  any  time.  As  to  the  right  to  appoint  during  a  seques- 
tration, see  Lawrence  v.  Edwards,  [1891]  1  Ch.  144. 


APPOINTMENTS    OF   NEW  TRUSTEES. 


PBELIMINAEY  NOTICE. 

Thi  power  of  appointing  new  trustees  contained  in  Lord  Cranworth's  Act  Statutory 
&  24   Vict.    c.  145,  8.  27),  was  repealed  by  the  C.  A.,  1881  (44  A  45   provwions 
Vict,  c  41),  and  by  s.  31,  re-enacted  with  amendments.    This  section  was  as  to  ap- 
itaelf  repealed  by  the  T.  A.,  1893  (56  &  57  Vict,  c,  53),  and  re-enacted,  s.  10.  Jj *^*^**^** 
The  power  under  the  T.  A.,  1893,  applies  to  the  case  of  a  trustee  dying  trustees  * 
(expressly  including  (sub-s.  4)  in  the  case  of  a  will,  death  in  the  testator's  0.  A. 
lifetdme),  remaining  out  of  the  United  Kingdom  for  more  than  twelve   1881, 
months  (a  case  not  provided  for  by  Lord  Cranworth's  Act)  (Re  Stanford,  40  ^  ^3  ' 
SoL  J.  114),  desiring  to  be  discharged,  or  refusing  or  being  unfit  or  incapable   2593' ' 
to  act.    The  power  is  vested  in  the  person  or  persons,  if  any,  nominated  for 
the  purpose  by  the  instrument,  i.e.  in  the  event  which  happens  (Rt  Wlieeltr 
^  Ik  RocKow,  [1896]  1  Ch.  315),  if  able,  and  willing  to  act,  or  otherwise  in 
the  surviving  or  continuing  trustees  or  trustee  (which  by  sub-s.  4  includes 
a  refusing  or  retiring  trustee  if  willing  to  act,  differing  in  this  respect  from 
Lord  Cranworth's  Act),  or  the  personal  representatives  of  the  last  surviving 
or  continuing  trustee.    The  statutory  power  applies,  although  the  deceased 
or  outgoing  trustee  was  appointed  by  the  Court  (s.  10,  sub-s.  1)  ;  and  by  s. 
37  trustees  appointed  by  the  Court  (whether  before  or  after  the  Act)  have 
all  the  same  powers  (including  of  course  the  powers  of  s.  10)  as  if  they  had 
heeu  originally  appointed  by  the  instrument  creating  the  trust. 

The  Act  provides   (s.   10,  sub-s.  2,  which  provision  was  not  in  Lord   lucrease  or 
Cranworth's  Act)  that  on  an  appointment  being  made  the  number  of  trustees   reduction 
nay  be  increased  or  reduced,  but  not  to  less  than  two  unless  only  one  trustee  *^  number. 
TBS  originally  appointed. 

it  is  farther  provided  (by  s.  11,  which  provision  also  was  not  in  Lord 
Cranworth's  Act),  that,  where  there  are  more  than  two  trustees,  one  of  them 
may,  with  the  consent  of  his  co- trustees  and  the  person,  if  any,  empowered  to 
appoint  new  trustees,  be  discharged  by  deed  without  the  appointment  of  a 
new  tnistee  in  his  place. 

All  the  above  provisions  are  to  apply  to  instruments  executed  before  as  Operation 
veil  as  since  the  Act  (except  so  far  as  they  are  excluded  or  varied  by  the  of  Act  on 
terms  of  the  instrument)  ;  but  the  repeal   (by  the  C.  A.,   1881,  s.  71)   previous 
of  the  clause  in  Lord  Cranworth's  Act  is  not  to  affect  the  operation  of  '^f^^' 
iiistnunents  executed  before  the  C.  A.,   1881.    In  the   case   of  a  settle- 
Bient  or    wiU    executed    before     1882,    and    incorporating    wholly    or 
partially,  and  whether  by  express  reference  or  not,  the  power  in  Lord 
Cranworth's  Act^  the  new  enactments  will  apply  as  supplemental  to  the 
former,  if  and  so  far  as  there  is  nothing  in  the  terms  of  the  instrument 
inconsistent  with  such  application,  so  as  to  enable  a  new  trustee  to  be 
appointed  in  place  of  one  who  has  gone  to  reside  abroad  (JSe  WaXker,  24 
Ch.  D.  698,  where  the  persons  nominated  by  the  settlement,   in  1878,  to 
appoint  new  trustees,  were  held  to  be  the  proper  persons  to  exercise  the 
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ing, 
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convicted 
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or  lunatic. 


power  of  the  Act  of  1881 ;  Re  Coates,  34  Ch.  t).  370),  or  the  number  of 
trustees  to  be  increased  or  reduced,  or  a  trustee  to  be  discharged  without 
appointing  a  new  one  in  his  place;  and  the  statutory  provisions  will  also 
operate  by  way  of  extension  of  an  express  power  contained  in  the  instru- 
ment in  the  absence  of  an  indication  of  a  contrary  intention  (Cecil  v.  Lang- 
don,  28  Ch.  D.  1  ;  126  Coates,  ubi  sup.) ;  and  the  statutory  power  has  been 
held  to  be  free  from  a  fetter  as  regards  consents  imposed  by  the  express 
power  (Cecil  v.  Langdon,  ubi  sup.),  or  by  special  Act  of  Parliament  (Re Lloyd, 
32  Sol.  J.  221),  and  to  be  exercisable  where  a  husband  and  wife,  joint  donees 
of  an  express  power,  were  living  apart  and  unable  to  agree  as  to  the  appoint- 
ment (Re  Sheppard,  W.  N.  1888,  234). 

The  saving  clause  in  S;  71  of  the  Act  of  1881,  by  which  the  repeal  of  the 
power  in  Lord  Cranworth's  Act  is  not  to  affect  the  operation  of  instruments 
executed  before  the  repeal,  seems  to  keep  alive  that  power  in  cases  in  which 
it  had  been  incorporated  expressly  or  by  implication  in  previous  instruments^ 
and  if  so  an  appointment  of  new  trustees  ought  in  such  cases  to  be  made 
under  the  repealed  clause,  and  not  under  the  new  one,  even  where  they  are 
concurrent,  but  some  practitioners  (it  is  believed)  hold  the  contrary  view. 
It  is  better  in  all  cases  to  refer  to  the  statutory  power  in  general  terms  as 

follows  **  to  the  statute  in  that  behalf.'* 

Although  the  statutory  power  (as  well  as  the  ordinary  express  power) 
provides  for  the  case  of  a  trustee  of  a  will  predeceasing  the  testator,  and  in 
case  of  the  death  of  all  the  trustees  is  exercisable  by  the  personal  represen- 
tatives of  the  last  survivor,  it  seems  doubtful  whether  it  would  be  available 
in  case,  all  the  trustees  should  predecease  the  testator  (Re  Orde,  24  Ch.  D. 
271 ;  but  see  Re  Ambler,  32  Sol.  J.  541 ;  59  Law  T.  210  ;  Nicholson  v.  Field, 
[1893]  2  Ch.  D.  511).  A  disclaiming  trustee  is  conceived  to  be  undoubtedly 
a  refusing  trustee  within  the  statutory  or  the  ordinary  express  power, 
although  by  the  effect  of  the  disclaimer  he  technically  never  became  a 
trustee ;  see  Lewin,  777.  Under  the  T.  A.,  1893,  s.  25,  the  Court  may 
without  prejudice  to  the  generality  of  the  other  provisions  of  such  section 
appoint  a  new  trustee  in  substitution  for  a  trustee  who  has  been  convicted 
of  felony  or  is  a  bankrupt.  The  statutory  power,  which  includes 
"unfitness,"  would  usually  be  available  in  case  of  bankruptcy  (Re  Adams,  12 
Ch.  D.  634;  Re  Fitzherbert,  1898,  W.  N.  58.) 

But  the  provisions  of  the  Act  do  not  enable  a  new  trustee  to  be  appointed 
in  the  place  of  an  infant  (Re  Tallatore,  [1885]  W.  N.  191),  though  such  an 
appointment  can  be  made  by  the  Court  (Re  Skelm^rdine,  33  L.  J.  Ch.  474 ; 
Re  Brunt,  [1883]  W.  N.  220). 

In  the  case  of  a  lunatic  trustee  (whether  so  found  or  not),  where  there  is 
no  available  express  power,  a  new  trustee  may  be  appointed  by  the  continu- 
ing trustees  under  s.  10  of  the  T.  A.,  1893  ;  and  a  vesting  declaration 
may  be  made  under  s.  12  of  that  Act  if  applicable  (Re  Blake,  W.  N.  1887, 
p.  173)  ;  or  a  new  trustee  may  be  appointed  and  a  vesting  order  made  by 
the  Judge  in  Lunacy  under  the  Lunacy  Act,  1890  (53  Vict.c.  5),  ss.  135,  et  seq.. 
Re  C.  M.  O.  [1898]  2  Ch.  324.  As  to  making  a  vesting  order  without 
appointing  a  new  trustee,  see  Re  Leon,  [1892]  1  Ch.  348,  infra,  p.  103; 
or  by  the  lunatic  acting  by  his  committee  under  an  order  in  the  lunacy. 
Lunacy  Act,  1890,  ss.  128,  129,  and  the  T.  A.,  1893,  s.  40.  By  the  Act 
of  1890  (s.  342)  the  corresponding  provisions  of  the  Trustee  Acts,  1860 
and  1852,  have  been  repealed  (except  as  to  Ireland) ;  and  by  the  T.  A. 
of  1893,  s.  140  of  the  Act  of  1890  has  been  repealed  and  replaced  by  s.  40;  see 
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also  the  definition  of  "  land "  in  8.  841  of  the  Act  of  1890,  and  of  "  seised  " 
and  "  poasesaed/'  in  the  Lunacy  Act,  1891  (54  &  56  Vict.  c.  65),  s.  28.  The 
general  power  of  appointing  new  trustees  in  Chancery  under  the  T.  A. 
1803,  g.  25,  is  also  available,  if  need  be,  but  a  vesting  order  cannot  be  made. 
Be  jr.,  [1899]  1  Ch.  79.  The  Court  can  make  an  order  under  this  section 
where  the  trustee  is  incapable  of  acting  through  age  or  infirmity  (as  in  Re 
Umann,  22  Ch.  D.  633  ;  126  Barber,  89  Ch.  D.  187  ;  Be  West<m*8  Trusts,  18P8 
W.  N.  151  (10).  As  to  the  case  of  the  donee  or  one  of  the  donees  of  the 
power  of  appointment  being  lunatic,  see  infra,  p.  102. 

Where  the  power  of  appointment  is  vested  in  the  continuing  trustees,  a  Appoint- 
retirmg  or  refusing  trustee  is  not  a  continuing  trustee  within  the  meaning  ment  by 
of  the  power,  and  need  not  join  in  the  appointment  {Re  Norris,  27  Ch.  D.  retiring  or 
333 ;  Be  Coatee,  34  Ch.  D.  370,  following  Trams  v.  Illingworth,  2  Dr.  &  Sm.   ^^^^ 
314,  and  dissenting  from  dicta  in  Be  Olenny,  25  Ch.  D.  611)  ;  and  a  lunatic 
(Be  Blake,  W.N.  1887,  p.  173)  or  bankrupt  trustee  whose  place  is  to  be  filled 
is  in  the  same  position.    But  a  retiring  trustee  would,  of  course,  usually  be 
a  party  to  signify  his  desire  to  retire.    Where  the  power  provides  (as  in 
the  T.  A.,  1893,  s.  10  (4)  )  that  a  continuing  trustee  shall  be  deemed  to 
include  a  refusing  or  retiring  trustee  if  willing  to  join,  an  appointment  in 
place  of  a  trustee  who  has  been  abroad  for  more  than  twelve  months  with- 
OQt  his  concurrence  will  be  prima  facie  good  (Re  Coates,  .^4  Ch.  D.  870)  ;  and 
it  would  seem  that  a  trustee  who  is  displaced  on  the  ground  of  absence 
abroad  is  not  a  "  retiring "  trustee   at  all,  as  it  is  immaterial  whether  he 
ooQBents  to  retire  or  not,  so  that  the  appointment  would  not  be  invalidated 
by  proof  that  he  was  competent  and  willing  to  join.    The  provision  enabling 
a  retiring  trustee  to  appoint  is  useful  on  the  retirement  of  a  sole  trustee  or 
of  all  the  trustees  simultaneously,  as  it  enables  the  appointment  to  be  made 
without  the  circuity  of  two  deeds,  which  would  otherwise  be  necessary.    A 
power  given  (as  in  the  Acts  of  1881  and  1893)  to  the  personal  representatives 
of  the  last  surviving  or  continuing  trustee  is  exercisable  by  the  representa- 
tiTes  of  a  sole  trustee  (Be  Shafto,  29  Ch.  D.  247).    The  representatives  of  a  g-  repre- 
deceaeed  trustee  are  of  course  not  bound  to  exercise  such  a  power,  and  may  sentativeH 
leasonably  refuse  to  assume  the  responsibility  of  so  doing,  and  will  not  be  of  deceased 
chargeable  with  the  costs  occasioned  by  their  refusal  (Be  Knight,  26  Ch.  D.   trustee. 
82) ;  if  they  do  make  the  appointment,  it  is  desirable  to  get  the  principal 
beneficiaries  to  join  in  the  deed  to  testify  their  approval.    The  representa- 
tives can  exercise  the  power  before  probate.     It  is  doubtful  whether  special 
executors  of  trust  estates  can  exercise  the  power  (Re  Parker's  Trusts,  [1894] 
l.Ch.  707). 

Trusts  and  powers  in  settlements  and   wills  are   frequently   expressly  Represen- 
continued  to  the  representatives  (real  or  personal  as  the  case  may  be)  of  the  tatives  of 
last  surviving  trustee  ;  and  even  where  a  trust  is  vested  in  the  "trustees  or  ^^t  sur- 
trnatee  for  the  time  being'*   [Be  Morton,  15  Ch.  D.  143)  or  in  "the  acting  ^*^^«  _ 
tmsteee"  (Rt  Cunmn^Tiam,  [1891]  2  Ch.  567),  it  may  be  executed  by  the  heirs  J^ wh^t 
of  the  survivor,  in  cases   in   which   his  death  occurred   before  1882 ;  but  extent 
although  in  such  a  caae  the  representatives  may  be  enabled  to  execute  the  trustees, 
trusts  partially  or  even  wholly,  this  does  not  of  course  constitute  them  trus- 
tees of  the  instrument  except  in  a  limited  sense  (see  as  to  this Le win,  p.  651 ; 
Dart  Y.  &  P.,  p.  682,)  so  that  new  trustees  in  that  case  must  be  appointed  in 
place  of  the  deceased  trustees,  and  not  of  the  representatives  of  the  last 
survivor  of  them. 

Where  the  donee  of  the  power  of  appointment  or  consenting  to    the   Donee  of 
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power  of  appointment  is  a  lunatic  so  founds  the  power  of  appointment  (if  it  is  vested 
appointing  ijx  the  lunatic  in  the  character  of  a  trustee  or  gpiardian)^  or  of  consenting  to 
the  appointment,  may  be  exercised  by  the  committee  by  the  authority  of  an 
order  of  the  Judge  in  Lunacy  under  the  Lunacy  Act,  1890,  ss.  128, 129  (see 
he  Shortridge,  [1895]  1  Ch.  278)  ;  and  if  the  donee  of  the  power  is  a  trustee, 
a  vesting  order  may  be  made  under  s.  129,  or  ss.  135 — 139.  The  appoint- 
ment may  also  (where  a  vesting  order  is  required  and  can  be  made  under 
the  Act)  be  made  by  the  Judge  in  Lunacy  under  s.  141,  which  applies 
whether  the  lunatic  has  been  so  found  or  not  (see  ss.  129  and  135 — 139,  and 
the  definition  of  "  lunatic  "  in  s.  341)  ;  and  would  be  available  where  one  of 
several  trustees  donees  of  the  power  is  lunatic.  The  general  powers  of 
making  appointments  and  vesting  orders  contained  in  the  T.  A.,  1893, 
ss.  25,  26,  may  also  be  had  recourse  to  if  applicable  (see  as  to  the  jurisdic- 
tion above,  p.  101  et  seq.).  And  where  there  is  an  express  power,  but  it  is  not 
available,  the  appointment  may  admit  of  being  made  under  the  T.  A.,  1893, 
8.  10  ;  see  Cecil  v.  Langdon,  2S  Ch.  D.l;Be  Sheppard,  W.  N.  1888,  234. 
Power  not  Where  the  power  of  appointing  or  consenting  to  the  appointment  of  new- 
affected  by    trustees  is  vested  in  the  tenant  for  life  or  other  beneficiary,  it  ia  not  affected 

alienation     ^y    the    alienation    (whether   partial    or    total)   of   his   interest,   and    is 
^i  interest 

'   exercisable  without  the  consent  of  the  alienee ;  Hardaker  v.  Jfoor/iouse,  26 

Ch.  D.  417. 

The  pendency  of  an  action  for  administration  of  the  trusts  under  the 
Court  does  not  displace  the  power,  but  after  a  decree  or  order  for  ad  minis- 
tration  has  been  made  it  can  only  be  exercised  subject  to  the  approval 
of  the  Court  (Re  Oadd,  23  Ch.  D.  134  ;  Thomas  v.  Willianu,  24  Ch.  D.  558; 
Be  Norris,  27  Ch.  D.  333)  ;  except  in  the  case  of  an  old  suit  or  action,  which, 
though  technically  alive,  is  practically  at  an  end.  Where  there  is  no  action, 
the  exercise  of  the  power  cannot  be  interfered  with  by  the  Court  under 
the  powers  of  the  T.  A.,  1893,  or  otherwise  (Be  Higginhottom,  [1892]  3 
Ch.  132). 

Under  the  ordinary  express  or  the  statutory  power  there  is  of  course  no 
invalidity  in  the  appointment  of  one  of  the  beneficiaries,  or  a  female,  or  a 
appomted.  p^j-g^juj  living  abroad,  although  such  an  appointment  would  not  in  general 
be  made  by  the  Court,  but  it  has  under  very  exceptional  circumstances 
appointed  both  persons  resident  out  of  the  jurisdiction  (126  Freeman,  87  Ch. 
D.  148) ;  and  a  beneficiary  who  was  also  a  donee  of  the  power  (Tempest  v- 
Lord  Camoys,  W.  N.  1888,  p.  17).  The  donee  of  the  power  cannot  appoint  him- 
self (Be  Skeais,  42  Ch.  D.  522 ;  Be  Newen,  [1894]  2  Ch.  297).  The  Court  has  no 
power  to  appoint  a  corporation ;  but  the  nominees  of  a  company,  who  guarantee 
the  due  performance  of  the  trusts,  have  been  appointed  where  properly 
proved  to  be  fit  (Be  Brogden,  W.  N.  1888,  p.  238.) 

Although  the  power  usually  authorises  the  number  of  trustees  to  be 
increased  on  an  appointment,  and  this  is  expressly  provided  for  by  the 
statute,  the  number  cannot  (in  the  absence  of  express  authority,  which  is 
rarely  given,  and  is  not  given  by  the  statute)  be  increased  by  appointing  an 
additional  trustee  except  on  an  appointment  to  fill  a  vacancy  (Be  Qregton, 
34  Ch.  D.  209),  so  that  this  could  only  be  effected  by  the  circuity  of  two 
deeds;  but  the  Court  has  jurisdiction  to  make  such  an  appointment  (Be 
Brackenhury,  10  £q.  45 ;  Be  Gregeon,  libi  sup.),  A  reduction  in  the  number 
may  also  usually  be  effected  either  on  the  occasion  of  an  appointment  to  fill 
a  vacancy  (whether  under  the  statutory  or  ordinary  express  power),  or  by 
the  retirement  of  a  trustee  without  a  fresh  appointment  (under  s.  11  of  the 
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Act  of  1898) ;  and  althongh  it  would  not  of  oourse  nsnally  be  proper  to 
rednoe  the  number  below  two,  and  under  the  statutory  power  this  could  not 
uraally  be  done  (see  above),  under  an  express  power  worded  in  the  ordinary 
form  such  a  reduction  would  not  invalidate  the  appointment  (see  Wetl  of 
England  Bank  ▼.  Mureh,  23  Ch.  D.  138).  Although  orders  to  the  contrary 
liave  been  made  in  some  oases,  the  more  recent  practice  of  the  Court  has 
been  not  to  remove  a  lunatic,  bankrupt,  or  absconding  trustee  by  appointing 
the  other  trustees  to  be  trustees  to  his  exclusion ;  the  more  proper  coarse 
being  to  keep  up  the  number  by  appointing  a  new  trustee  in  his  place  (Re 
Aston,  2S  Ch.  D.  217 ;  Re  Lamb,  28  Ch.  D.  77  ;  Re  Gardiner,  38  Ch.  D.  690)  ; 
M«us,  where  the  whole  fund  is  immediately  distributable  (Re Martyn,2Q  Ch. 
D.  746)  ;  where  the  trusts  are  being  administered  by  the  Court  and  the 
fonds  when  received  by  the  trustees  are  to  be  paid  into  Court  (Davxes  v. 
HodgBon,  32  Ch.  D.  226)  ;  and  where  one  of  four  trustees  was  found  lunatic 
by  inquisition,  a  vesting  order  was  made  under  the  Lunacy  Act,  1890,  63 
Yict  c.  6,  Bs.  136,  136,  without  appointing  a  new  one  ;  Re  Le<m,  [1892] 
1  Ch.  348 ;  and  a  similar  order  was  made  where  a  bankrupt  trustee  had 
Absconded  (Re  Fitzherbert,  W.  N.  1898,  p.  68), 

By  the  T.  A.,  1893,  s.  10  (2)  (re-enacting  the  6th  section  of  the  C.  A.,   Appoint- 
1882)  (which  also  applies  to   trusts   previously   created),    it    is    provided   ment  of 
tbat  on  an  appointment  of  new  trustees  the  trusts  may  be  severed  by  the   separate 
Appointment  of  separate  trustees  for  any  part  of  the  trust  property  held  on   ^  .    ^ 

distinet  trusts ;  and  this  applies  although  in  a  certain  event  the  trusts  may   ^^^  |,.uj,^ 
coalesce  (Re  Hethsrington,  34  Ch.  D.  211).    It  was  held  that  new  trustees   property 
could  not  be  appointed  under  that  enactment  as  to  a  part  of  the  property,   bpl<l  o" 
unless  an  appointment  was  made  at  the  same  time  of  new  trustees  of  the  ^>^>"^<' 
other  part  (SaviU  v.  Couper,  36  Ch.  D.  620 ;  Be  Neebitt,  19  L.  R.  Ir.   609  ; 
contrary  to  the  opinion  expressed  in  Re  Paine,  28  Ch.  D.  725)  ;  but  by  the 
C.  A.,  1892,  55  &  56   Vict.  c.  18,   s.  6,  repealed  by  the   T.  A.,   and  re- 
•enacted  by  s.  10  (2),  the  Act  has  been  extended  so  as  to  enable  this   to 
be  done.    The  Court  possessed  jurisdiction  in  this  respect  under  the  T.  A., 
1850,  8.  32  (Re  Moas,  37  Ch.  D.  513),  now  replaced  by  the  T.  A.,  1893, 
«.t5  (1). 

Where  by  the  S.  L.  A.,  1882  (45  &  46  Vict.  c.  38),  s.  2  (8),  or  (in  the  case   Trustees 
«f  a  settlement  by  way  of  trust  for  sale),  by  s.  63  (1),  the  trustees  are  also    for  the 
made  trustees  for  the  purposes  of  the  Act,  newly  appointed  trustees  will  paipoaes 
necessarily,  by  virtue  of  the  appointment,  become  trustees  for  the  purposes   ^  ^^  . 
«f  the  Act  without  the  insertion  of  any  express  words  to  that  effect  in  the   X882.      * 
appointment  (see  the  T.  A.,  1893,  s.  10  (2),  (3),  re-enacting  the  C.  A.,  1881, 
t.  81  (5)).     In  Be  WHeoek,  34  Ch.  D.  608,  it  was  doubted  whether  the  power 
of  appointing  new  trustees  in  the  C.  A.,  1881,  s.  31,  applied  to  trustees 
appointed  by  the  Oowrt  under  the  S.  L.  A.,  s.  38.    Having  regard  to  ss.  31 
(1,  5)  and  33  of  the  C.  A.,  1881  (see  above),  and  to  the  definition  in  s.  2  of 
the  word  "  instmment  *'  as  including  "  Act  of  Parliament,"  it  is  difficult  to 
see  that  there  was  any  g^und  for  this  doubt ;  but  it  has  now  been  removed 
by  the  T.  A.,  1893,  s.  47,  re-enacting  the  S.  L.  A.,  1890  (58  &  54  Vict.  c.  69), 
s.  17,  enacting  that  all  the  powers  and  provisions  of  the  Act,  as  to  the 
Appointment  of  new  trustees  and  the  discharge  and  retirement  of  trustees 
-lie  to  apply  to  trustees  for  the  purposes  of  the  S.  L.  Acts,  1882  to  1890, 
whether  appointed  by  the  Court  or  under  provisions  contained  in  the 
«ettleiaent. 

The  T.  A.>  1803,  t.  12,  re-enaoting  the  C.  A.,  1881,  s.  34,  enables  the  <^^"p 
appointor  upon  the  appointment  of  a  new  trustee  to  make  a  declaration   ^'^^^^'^ 
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operating^  to  vest  the  trust  estate  in  the  oontinning  and  new  trustees  without 
any  conveyance  or  assignment ;  and  provides  that  the  like  declaration  may 
be  made  by  the  retiring  and  continuing  trustees  and  the  person  empowered 
to  appoint  new  trustees,  where  a  trustee  is  discharged  under  s.  11  without 
appointing  a  new  trustee  in  his  place. 

This  enactment  applies  to  "  any  estate  or  interest  in  land  "  (as  that  word 
is  defined  in  section  50),  or  "  in  any  chattel,"  and  "  the  right  to  recover  and 
receive  any  debt  or  other  thing  in  action  "  ;  but  by  sub-s.  3  does  not  extend 
to  the  legal  estate  in  copyholds,  or  to  land  co^iveyed  by  way  of  mortgage,  or 
to  shares,  stock,  &c.,  transferable  only  in  books  kept  by  a  company  or  other 
body,  or  in  manner  directed  by  or  under  Act  of  Parliament. 

Although  it  would  have  been  better  if  the  property  as  to  which  a  vesting 
declaration  may  be  made  had  been  described  by  a  short  form  of  words  of  the 
most  sweeping  and  general  import,  comprising  real  and  personal  estate  of 
every  description,  and  not  depending  on  a  definition  (with  the  neceasaryr 
exceptions),  the  expressions  used  in  the  Act  are  sufficiently  comprehensive, 
since  they  include  land  of  every  tenure  (except  the  legal  estate  in  copyholds 
and  in  mortgaged  land)  and  incorporeal  hereditaments ;  chattels  personal,, 
such  as  furniture  and  heirlooms ;  legal  debts  and  choses  in  action,  such  as 
gross  and  annual  siuns  secured  by  bond  or  covenant  (including  a  debt 
secured  by  mortgage,  although  the  legal  estate  in  the  land  cannot  be  vested 
under  the  Act),  and  policies  of  assurance  ;  equitable  choses  in  action,  such 
as  a  reversionary  interest  in  personalty,  a  share  of  a  residuary  estate,  or  a 
merely  equitable  interest  in  a  mortgage  (where  the  security  is  legally  vested 
in  third  parties,  as  in  the  case  of  a  contributory  mortgage),  or  an  equitable 
mortgage  (the  legal  estate  being  outstanding  in  a  prior  mortgagee  or  other- 
wise). As  regards  equitable  interests,  although  a  formal  conveyance  or 
assignment  is  usual,  especially  in  the  case  of  real  estate,  there  is  no  absolute 
necessity  for  it,  as  the  right  passes  to  the  new  tru&tees  by  virtue  of  their 
appointment.  Shares,  stocks,  and  debentures,  &c.,  of  companies  and  public 
bodies  must  be  transferred  in  the  usual  way.  Securities  "  to  bearer  "  must 
of  course  be  transferred  by  actual  delivery,  and  should  be  deposited  in  a 
bank  or  otherwise  so  as  to  be  under  the  joint  legal  control  of  aU  tha 
trustees. 

Where  the  property  is  vested  by  a  declaration  containing  only  a  general 
description,  it  may  be  convenient  to  some  extent  to  follow  the  language  of 
the  Act  in  the  description,  except  that  (a  caution  which  the  writer  has  found 
to  be  by  no  means  superfluous)  the  draftsman  must  beware  of  using  the 
word  "  land "  alone  as  descriptive  of  hereditaments,  since  that  word  would 
not  of  course  in  a  deed  have  the  comprehensive  import  which  is  given  to  it 
in  the  Act  (s.  50). 

The  means  of  vesting  the  trust  estate  by  declaration  is  specially  valuable 
where  the  outgoing  trustee  is  under  incapacity  or  absent:  but  it  would 
have  been  more  so  if,  instead  of  excepting  copyholds,  the  clause  had  enabled 
the  appointor  to  convey  them,  or  to  nominate  some  other  person  to  do  so,  by 
analogy  to  the  T.  A.,  1850  ;  and  if  the  exception  of  mortgages  had  also  been 
omitted.  The  latter  exception  was  evidently  inserted  with  reference  to  the 
practice  of  •  taking  and  transferring  mortgages  to  trustees  without  disdoaing 
the  trust ;  but  there  was  no  need  for  the  exception,  as  it  is  in  the  option  of 
the  appointor  to  use  the  Act  or  not ;  and  there  is  no  apparent  reason  why 
he  should  not  have  the  power  to  do  so  in  this  case,  especially  as  a  vesting 
order  under  the  T.  A.  necessarily  discloses  the  trust.    These  two  e^coepttons. 
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necessitate  applications  to  the  Court  for  vesting  orders  where  they  might 
baye  been  saved ;  but  the  exception  of  stocks  and  shares,  Ac,  appears  to  be 
inevitable,  as  an  order  of  the  Court  could  scarcely,  with  safety,  be  dispensed 
with  in  those  cases. 

An  order  vesting  the  trust  estate  or  appointing  a  person  to  convey  or 
transfer  it  may  be  made  in  case  of  lunacy  under  the  Lunacy  Act,  1890 
(see  above,  p.  100),  where  a  new  trustee  has  been  previously  appointed  by 
deed  (Be  Vicat,  33  Ch.  D.  103 ;  Re  Jones,  ib.,  414  ;  Re  Batho,  39  Ch.  D.  189, 
where  two  new  trustees  had  been  appointed  in  place  of  one  lunatic  and 
another  abroad,  cases  decided  under  the  repealed  sections  of  the  T.  A., 
1850) ;  and  this  may  be  made  available  in  the  case  of  mortgages  or  copy- 
holds or  stocks  which  cannot  be  vested  by  declaration  under  the  T.  A.  But 
under  s.  26  of  the  T.  A.,  enabling  such  orders  to  be  made  in  Chancery  on  an 
ai^intment  of  new  trustees  by  the  Courts  there  is  no  jurisdiction  to  do  so 
where  the  trustee  has  already  been  validly  appointed  by  deed,  and  the  Court 
vill  not  reappoint  the  trustee  in  order  to  lay  a  foundation  for  making  a 
Testing  order ;  Re  Vieat,  33  Ch.  D.  103 :  Re  Dewhirst,  33  Ch.  D.  416,  over- 
ruling Re  Dalgleieh,  4  Ch.  D.  143  ;  and  see  Re  Batho,  39  Ch.  D.  189.  This 
may  possibly  in  some  cases  cause  difficulty. 

The  power  to  vest  the  trust  estate  by  declaration  is  also  valuable  in  the 
following  cases : — where  the  trustees  are  all  dead,  and  there  is  no  representa- 
tire  of  the  last  surviving  trustee,  or  his  concurrence  cannot  be  obtained ; 
whei^  all  the  trustees  have  disclaimed ;  and  where  (as  sometimes  happens) 
the  legal  estate  has  not  been  properly  conveyed  on  a  former  appointment  of 
trostees,  in  which  case,  although  the  vesting  declaration  must  be  contained 
in  the  same  deed  as  the  appointment,  there  seems  no  reason  why  it  should 
not  be  efficaciously  made  on  a  subsequent  appointment.  As  to  the  form  of 
nder  of  Court  vesting  the  legal  estate  in  land  where  there  is  no  representa- 
tire  of  the  surviving  trustee,  having  regard  to  s.  10  of  the  T.  A.,  1893,  see 
BePiUing,  26  Ch.  D.  432 ;  Re  Williame,  36  Ch.  D.  231 ;  which  may  serve  as 
a  guide  for  framing  a  vesting  declaration  in  the  like  case. 

The  vesting  of  the  trust  estate  by  declaration  may  also  occasionally  be 
usefully  adopted  where  a  married  woman  is  a  trustee,  to  save  the  expense 
of  acknowledgment,  the  provision  in  the  Y.  and  P.  Act,  1874,  37  &  38  Vict, 
e.  78,  s.  6,  repealed  and  re-enacted  by  the  T.  A.,  1893,  s.  16,  enabling  a 
married  woman  to  convey  trust  estates  as  if  she  were  sole,  applying  only 
where  she  is  a  bare  trustee  (as  to  which  see  Christie  v.  Ovington,  1  Ch.  D. 
279;  Morgan  v.  Swansea,  Sfc,  Authority,  9  Ch.  D.  682  ;  Re  Docwra,  29  Ch.  D. 
693;  Re  Cunningham,  [1891]  2  Ch.  567 ;  and  see  the  use  of  the  expression 
"bare  trustee"  in  the  Charitable  Trusts  Act,  1853,  16  &  17  Vict.  o.  137, 
8. 50)  ;  and  the  case  is  not  altered  by  the  M.  W.  P.  A.,  1882,  45  &  46  Vict, 
c  75 ;  Harkness  Sf  Allsopp's  Contract,  [1896]  2  Ch.  358. 

The  vesting  declaration  must  be  contained  in  the  same  deed  by  which  the 
new  trustee  is  appointed,  or  the  retiring  trustee  is  discharged  under  s.  11  of 
the  T.  A.,  1898 ;  but  in  the  latter  case  the  property  can  be  vested  by  con- 
veyance, as  the  retiring  and  continuing  trustees  must  all  be  parties  to  the 
deed.  The  declaration  is  to  vest  the  property  in  "the  persons  who  by 
virtue  of  the  deed  become  and  are  the  trustees  for  performing  the  trust," 
as  joint  tenants. 

The  vesting  declaration  has  so  much  advantage  in  point  of  simplicity, 
brerity,  and  adaptability  to  various  cases  over  a  conveyance  of  the  trust 
estate  in  the  old  f  orm,  that  it  has  come  into  considerable  use  in  practice  in 
preference  to  the  other  method. 
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In  oonBtming  the  above  enactments  intheOony.andTmstee  Acte^it  must, 
of  course,  be  borne  in  mind  that  by  the  Interpretation  Act,  1880  (52  A  53 
Vict.  c.  68),  8. 1,  in  these  Acts,  as  in  aU  Acts  passed  after  1850,  the  singular 
includes  the  plural,  and  vice  versd,  unless  a  contrary  intention  appear. 

As  to  the  appointment  of  new  trustees  of  land  held  in  trust  for  religious 
or  educational  purposes,  see  the  Trustees  Appointment  Acts,  1850  to  1890, 
namely,  13  A  U  Vict.  c.  28  (Peto's  Act),  32  &  33  Vict.  o.  26,  and  53  &  54 
Vict.  c.  19,  by  s.  3  of  which  the  power  of  appointment  contained  in  any 
other  Statute  for  the  time  being  in  force  is  made  applicable. 

Where  new  trustees  are  appointed  of  land  registered  under  the  L.  T.  Acts, 
1875  and  1897,  the  appointment  and  conveyance  and  vesting  declaration  (if 
any)  will  be  in  the  same  form  as  if  the  land  was  not  registered,  but  proper 
alterations  must  be  made  in  the  register.  In  the  appointment  it  will  l^e 
convenient  io  refer  to  the  number  of  the  title  of  the  registered  land.  Two 
cases  may  occur :  First,  where  the  trustt'es  are  registered  as  proprietors,  and 
the  rights  of  the  eeshix  que  trusts  are  protected  by  a  restriction  or  inhibition ; 
in  this  case  a  registered  transfer  must  be  made  by  the  trustees  or  the  surviv- 
ing trustees  with  the  consent  of  the  person  in  whose  name  the  restriction  is 
entered,  and  if  there  is  an  inhibition  an  application  must  be  made  to  the 
Registrar  to  allow  the  transfer  to  be  made  and  a  fresh  inhibition  must  be 
entered.  Secondly,  where  the  tenant  for  life  is  registered  as  proprietor,  and 
an  inhibition  has  been  entered  for  the  protection  of  the  other  beneficiaries, 
application  must  be  made  to  the  Registrar  to  alter  the  inhibition.  In  either 
case,  if  a  trustee  registered  as  proprietor  refuses  to  execute  the  transfer,  or 
if  his  execution  can  only  be  obtained  after  undue  delay  or  expense,  if  a 
vesting  declaration  is  made  under  the  T.  A.,  1893,  s.  12,  the  Registrar  may, 
after  notice  to  the  registered  proprietor  and  on  production  of  the  land 
certificate  or  office  copy  registered  lease,  make  the  proper  entry  on  the 
reg^ister,  L.  T.  R.  101.  If  there  is  likely  to  be  any  delay  in  obtaining  a 
transfer  the  new  trustees  ought  to  enter  a  caution  on  the  register. 

It  should  perhaps  be  noticed  that  a  registered  transfer  is  not  a  registered 
deed  within  the  T.  A.,  1893,  s.  12.  (4.) 

As  to  the  appointment  of  new  trustees  on  summons  see  R.  S.  C,  Order  55, 
rule  13a. 

As  to  the  responsibility  of  a  trustee  who  retires  with  the  knowledge  that 
his  retirement  is  likely  to  be  followed  by  a  breach  of  trust,  see  Lewin,  790, 
and  oases  there  referred  to,  Head  v.  Qould,  [1898]  2  Ch.  250 ;  and  as  to  the 
duty  of  an  incoming  trustee  to  see  that  the  trust  estate  is  in  a  proper  state 
of  investment,  see  Lewin,  220 ;  and  aa  to  his  freedom  from  responsibility  in 
respect  of  incumbrances  affecting  the  trust  estate  which  are  not  disdoeed 
to  him,  though  known  to  the  retiring  trustee,  see  HalUnos  v.  Lloyd,  39  Oh.  D. 
686. 

As  to  the  stamp  duty  on  appointments  of  new  trustees,  see  the  Stamp  Act^ 
1891,  Sched.  tit.  Appointment  ;  Hadgett  v.  The  CotMnissioners,  ^c,  3  Ex.  D. 
46 ;  4  Dav.  Prec.  609. 

As  to  the  costs  of  the  api)ointment,  see  Harvey  v.  OUiver,  W.  N.  1887>  p. 
149 ;  31  Sol.  J.  640. 

See  further  as  to  appointments  of  new  trustees,  Lewin,  764  et  seq.;  ^  Dav. 
Prec.  605  et  seq.;  Elph.  Introd.  p.  484. 

Under  the  Judicial  Trustee  Act,  1896  (59  &  60  Vict.  e.  35),  the  Conrt  may, 
on  the  application  of  any  person  creating  or  intending  to  create  a  trust  or  by 
or  on  behalf  of  any  trustee  or  beneficiary,  appoint  a  person  either  jointij  or 
as  sole  trustee,  and  if  sufficient  cause  is  shown,  in  the  place  of  all  or  any 
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eziitiiig  inuteesy  but  the  appointment  is  a  matter  entirely  within  the  dis- 
cretion of  the  Conrt,  Re  BaUliff,  [1898]  2  Ch.  352. 

Hie  administration  of  the  property  of  a  deceased  person,  whether  a  testator 
cr  intestste,  is  a  tmst,  and  an  ezecntor  or  administrator  a  trustee  within  the 
meuiDg  of  the  Act. 

For  the  rules  under  the  Act,  see  [1897]  W.  N.  p.  267. 


CLAUSES. 

I.  In  exercise  of  the  power  for  this  ppose  by  the  hinbfe  Appoint- 

recited  indre  of  the  day  of  ,  or,  "  by  the  within  J^®g^^ 

written  indre,"  or,  **  ppl  indre,"  or,  "  by  the   hinbfe   recited  where  tho 
will  of  the  sd  X.,"  given  to  the  sd,  donee  or  donees  of  power,  &  TOntained 
of  every  or  any  other  power  enablg  him  [them]  in  this  behalf  in  **»«  set- 
he  the  sd,  donee,  doth  [they  the  sd,  donees,  do]  hby  (a)  appt  will,  with 
the  sd,  new  tree  or  trees,  to  be  a  tree  [trees]  in  the  place  of  the  variations, 
sd,  deced  or  outgoing  tree  or  trees,  for  the  pposes  of  the  sd  indre 

of  the day  of ,   or,  **  the  within  written  indre,"   or 

fte  "ppal  indre  *^  or  '^  the  sd  will  [&  codls]  of  the  sd  X.,"  or 
each  of  the  same  pposes  as  may  be  subsistg  and  capable  of 
takg  effect. 

n.  In  exercise  of  the  power  for  this  ppose  by  the  statute  in  Appoint- 
that  behalf  or,  if  the  statutory  power  is  exply  incor-pd  with  or  ?*®°1^^ 
*ithtvarion  in  the  instrumt  creatg  the  trust,  **  by  the  jt  operon  under 
iiihe  seltlemt  or  will,  &  "the  statute  in  that  behalf"  given  ^wer**!?). 
to  the  sd,  danee  or  donees  of  power,   &  of  every,  &c.,  as  in  last 
jam, 

in.  In  exercise,  &c.,  a«  above  form  /.  or  II. ,  he   the  sd,  Appoint- 
ime«,  doth  [they  the  sd,  donees,  do]  hby  appt  the  sd,  new  tree  JJ^"*  ^h^^ 
<^  trees,  to  be  a  tree  [trees]  in  the  place  of  the  sd,  deced  or  one  set  of 
otrtpotn^  tree  or  trees,  for  all  the  pposes  for  wch  the  sd,  deced  or  ^™®*^*- 
outgoing  tree  or  trees,  was  [were]  apptd  a  tree  [trees]  by  the 
fid,  settlemt  or  wUl,  or  as  the  case  may  be,  or  such,  &c.,  as  in 
form  I  . 

IV.  The  sd  A.  &  B.,  apptors,  hby  declare  that  all  &  singr  the  Declaration 

- ■ vesting 

(a)  If  the  oomsent  of  any  person  is  required  to  the  appointment,  add  here 

"with  the  consent  (hby  testified)  of  the  sd  consentg  pty  or 
piMsr 

(h)  See  above,  p.  99. 
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hds,  revy  intts,  pols,  things  in  action,  chattels,  effects,  &  ppty 
specified  in  the  schdie  hto,  6c  the  rt  to  rece  &  recover  all  such 
things  in  action,  or  as  the  case  may  he,  &  all  other  (if  any) 
hds,  chattels,  &  ppty,  whether  real  or  psonal  (includg  things 
in  action,  &  the  rt  to  receive  &  recover  the  same),  wch  are 
now  subjt  to  the  trusts  of  the  sd  indre  of  settlemt  of,  &c.,  ory 
''the  sd  will  &  codls  of  the  sd  X.,*'  &  are  capable  of  being 
vested  by  this  declon,  shl  vest  in  the  sd,  contintig  d  new  trees, 
for  all  the  estate  &  interest  now  subject  to  the  trusts  of  the 
sd  indre  of  settlement  [will]  upon  the  trusts  &  subjt  to  the 
powers  &  provons  applicable  thto  resply  by  virtue  of  the  sd 
indre  of  settlemt,  or,  **  will  &  codls,"  or  orwise. 

V.  And  it  is  hby  agrd  &  decld  that  the  sd,  neto  dk  con- 
tinug  {if  any)  trees,  their  [hrs]  (c),  exs,  ads,  &  assns,  shl 
hold  the  sd,  stks,  shares,  d'c.  [when  the  same  shl  have 
been   transferred   into   their  names],  or,   "all   &   singr   the 

sd  &  premes  [when  the  assurce   &  transfer  thof  shl 

have  been  made  to  theiJi  as  afsd]  "  upon  the  trusts  &  subjt 
to  the  powers  &  provons  applicable  thto  [or  upon,  &  subjt 
to  wch  the  same  ought  to  be  held]  by  virtue  of  the  sd  indre 

of  the  day  of  ,  or,  '*  will  [&  codls]  of  the  sd  X."  or 

orwise. 

VI.  And  the  sd  tenant-for-life  doth  hby  covt  with  the  sd 
solor-tree  that  he,  the  sd  solor-tree  shl  be  entled  to  make  & 
rece,'&  that  the  sd  tenant-for-life  will  pay  or  procure  to  be 
pd  to  the  sd  solor-tree  all  such  chges  &.  emolumts  for  business 
done  by  him  in  relon  to  the  exon  of  the  trusts  of  the  within 


As  to  de- 
claration 
of  trust. 


Word 
"  heirs," 
when  re- 
qnired. 


(a)  See  p.  103  et  seq. ;  and  for  a  form  where  a  trustee  retires  without  a  new 
trustee  being  appointed  under  the  T.  A.,  1893,  s.  11,  see  ir\fra,  p.  139. 

{h)  This  clause  though  usual  is  of  course  not  necessary,  as  the  trustees 
must  necessarily  hold  the  property  upon  the  trusts  whether  they  so  declare 
or  not.  Where  the  land  is  registered,  as  the  transfer  to  the  tmstees  is  not 
for  Tslue,  they  take  subject  to  the  existing  trusts,  L.  T.  A.,  1875,  s.  33.  The 
declaration  if  amounting  to  a  covenant  (see  IscMcson  ▼.  Harwood,  3  Ch.  225), 
and  if  the  deed  is  executed  by  the  trustees  (Richardson  v.  Jenhim,  1  Dr.  477) » 
would  create  a  specialty  debt,  in  an  action  for  breach  of  trust,  so  as  to  im- 
prove the  remedy  against  them,  having  regard  to  the  T.  A.,  1888,  s.  8 ;  but 
tbi^  is  of  small  moment. 

(c)  By  the  effect  of  the  C.  A.,  1881,  a,  30,  as  modified  by  theCk>pyholdAct, 
1894,  8.  88,  the  word  '^  hrs  *'  is  not  required  except  in  the  case  of  copyholds 
to  which  the  trustees  have  been  admitted.. 
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written  indre,  as  he  wd  have  been  entled  to  make  &  rece  in 
respt  thof ,  if  he  had  not  been  a  tree  (c{)]. 


PRECEDENTS. 
I. 

APPOINTMENT,  by  the  surviving  Tenant  for  Life  of 
a  Settlement  q/*  Money  in  the  funds,  of  New  Trustees 
in  the  place  of  deceased  or  retiring  trustees,  the 
Changers  of  Investment  and  other  dealings  tvith  the 
trust-funds  not  being  fvily  recited  {endorsed  on  the 
Settlement)  (e). 

THIS  INDKE,  made,  &c.,  Betn  A.,  of,  &c.,  widow,  for- 
merly B.   within   named,   1  ;   the  within  named   C,  retirg 

tree,  2 ;  the   within   named  D.,    continug  tree,   3  ;  E.    &   F.,  Recitals. 

new  trees,  4.     Whas  a  marre  betn  the  within  named  K.  &  A.  Marriage, 
was  duly  solemnised   shortly   after   the   exon  of  the  within 

written  indre  :   And  whas   the    sd    K.    died    on    the   Death  of 

day  of  ;  And  whas  divers  j&hanges  in   the  investmt  of  _"* 

k  other  dealgs  with  the  trust-funds  comprd  in  or  subjt  to  state  of 

the  trusts  of  the  within  written  indre  have  from  time  to  time  Y^^i' 

lunas 

taken  place,  &  portions  thof  have  been  appUed  or  disposed  of 
for  the  advancemt  of  chn  of  the  sd  marre,  &  orwise,  psuant  to 
the  trusts  &  powers  of  the  sd  indre,  &  the  trust-funds  now 
remaing  subjt  to  the  subsistg  trusts  thof  consist  of  the  sum  of 

£ 2f  p.c.  Consold  Stk,  &  £ Deb.  Stk  of  the  

%Co.  (/):  And  whas  the  within  named  L.,  deced  tree,  died  on  Death  of 

.   trustee. 

(d)  As  to  the  right  of  a  solicitor-trustee  to  charge,  see  infra,  Sbttle- 
nsTB.  Of  course  this  is  a  mere  personal  coyenant  of  the  covenantor,  and 
does  not  affect  the  other  cestui  que  trusts, 

(c)  It  is  desirable  that  the  deed  should  be  executed  by  the  new  trustee 
to  signify  his  acceptance  of  the  office.  As  to  the  consent  of  a  new  trustee  to 
act  where  the  appointment  is  made  by  the  Court,  see  R,  S.  C,  Order  38, 
r.  19a.  For  variations  where  the  deed  is  supplemental  to  the  settlement 
instead  of  being  endorsed,  see  above,  p.  71,  note  ;  and  below.  Precedent  VII, 
as  to  various  points  of  law  and  practice,  see  note  above,  p.  90. 

(/)  If  K.  died  after  the  Ist  of  August,  1894,  estate  duty  will  have  been  paid 
on  the  property  in  which  he  took  the  first  life  interest,  except  in  cases  falling 
within  F.  A.,  1894,  s.  21,  (5),  see  p.  78,  note ;  and  it  may  be  convenient  to 
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the day  of ;  And  whas  the  sd  C.  is  desiroas  of  being 

dischged  from  the  trusts  of  the  within  written  indre :  And 
WHAS  the  sd  A.  is  desirous  of  apptg  the  sd  E.  &  F.  to  be  trees 
of  the  same  indre  in  the  place  of  the  sd  L.  &  G. :  And  whas 
the  sd  respive  sums  of  stk  are  intd  to  be  forthwith  transferred 
by  the  sd  G.  &  D.  into  the  jt  names  of  the  sd  D.,  E.,  &  F.  (a). 
NOW  THIS  INDRE  WITNETH  that  in  exercise,  &c.,  appmt 
by  A,  of  E,  d  F.  as  new  trees  in  place  of  L.  dt  C,  p.  107. 
Declon  of  trusty  p.  108.     In  wits,  &c.  (6). 


Spaoiaifor- 
inalitieB. 


Astofonn 


II. 

APPOINTMENT  by  Surviving  Trustee,  with  the 
consent  of  the  Husband  and  Wife,  of  a  New  Trustee 
in  the  place  of  a  Deceased  Trustee  of  a  settlement  of 
Personalty,  consisting  of  a  Beversionaby  interest  in 
Stock,  receivable  on  the  death  of  the  wife's  father,  an 
Annuity  covenanted  to  be  paid  by  the  latter  during  his 
life,  and  a  sum  secured  by  the  Bond  or  Govenant,  and 
a  Policy  on  the  life  of  the  Husband.  There  having 
been  a  prior  endorsed  appointment  of  a  New  Trustee. 
Assignment  of  the  trust  property  by  the  Surviving 
Trustee  to  Himself  and  the  New  Trustee  (c). 
{Endorsed  on  the  settlement.) 

Pabtibs,  the  above  named  E.,  the  tree  apptd  by  the  prior 
endorsed  deed,  1 ;  the  within  named  A.,  &  B.  his  wife,  formerly 

difltingnish  the  funds  in  which  the  epouses  respectively  took  the  first  life 
interest ;  this  maj  be  done  as  follows  :   '*  the   SOm   of  £ 2f  p.  C. 

Gonsold  Stk  representing  the  ppty  in  wch  the  sd  E.  took  the 
first  life  intt  under  the  within  written  indre,  and  the  snm  of 

£ like  Stk  &  £ Deb  Stk  of  the Bly  Go,  repre- 

sentg  the  ppty  in  wch  the  sd  A.  takes  the  first  life  intt  under 
the  within  written  indre." 

(a)  The  transfer  of  the  funds  ought  not  in  strict  propriety  to  be  made 
till  after  the  appointment,  but  is  sometimes  made  before. 

(6)  Where  special  formalities  of  execution  are  prescribed  by  the  power, 
the  deed  must  be  executed  according  to  such  formalities,  or  in  the  presence 
of  two  witnesses  in  the  ordinary  manner,  see  22  &  23  Vict.  c.  86,  s.  12. 
Neglect  of  this  may  invalidate  the  appointment. 

(c)  By  22  &  23  Vict  o.  35,  s.  21,  leaseholds  and  personalty  (other  than 
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C.  within  named,  2;  L.,  new  tree,  8.     WHAsthe  within  named  Recitals. 

H.,  deced  tree,  died  on  the  day  of  :   And  whas  the  Death  of 

within  named  X.,  wife's  father,  is  still  livg  :    And  whas  the  sd  ^^^^' 
K.,  with  the  consent  of  the  sd  A.  &  B.,  is  desirous  of  apptg  the  father 
sd  L.  to  be  a  tree  of  the  within  written  indre  in  the  place  **^*°fif- 
ofthesdH,:  NOW  THIS  INDRE  WITNETH  that  in  exercise,  l^^J^ 
&c.,  apptnU  by  K,,  tvith  consent  of  A.  dt  B.  of  L.  as  tree  in  the  Appoint- 
pk^^e  offf.,  p.  107  :    AND  THIS  INDRE  ALSO  WITNETH  "«"^ 
that  in  psuance  of  the  sd   apptmt,  the  sd  K.,  as  tree   (d),  with  ^^^' 
the  consent  (hby  testified)  of  the  sd  A.  &  B.,  doth  hby  assn  of 


rerer- 


anto  the  sd  K.  &  L. ;    All  that  the  pt,  share,  or  intt  in  revon  f^^^^^rr 
expectant  on  the  dece  of  the  sd  X.,  in  the  within  written 
indre  eomprd  &  assnd,  of  &  in  the  within  &  above  mentd 

sum  of  £ ,  &c.,    Stk,  or  the    trust-funds  wch  may  be 

sabstitnted  for  the  same  &  the  income  thof :  And  also  all  that  ADnuity. 

theyrly  sum  of  £ by  the  within  written  indre  covted  to 

be  pd  by  the  sd  X. :    And  also  all  that  the  within  &  above-  Sam 


Ir-:^!  choees  in  action)  were  made  assignable  by  a  person  to  himself  jointly   of  convey- 
vith  another  or  others,  so  as  to  di8i)ense  with  the  necessity  (which  arose   ance  of 
tnm  the  role  that  a  person  oonld  not  convey  to  himself)  for  employing  two  ^^^^^  e»tate 
deeda  (an  assignment  to  a  proyisional  trustee  and  a  re-assignment  by  him),   T^"®**®^  ®^ 
ia  order  to  vest  property  of  that  description  on  the  appointment  of  a  new  tiQuJng 
ferngtee,    where  there  was   a  continuing  trustee.     A  similar  enactment  is   trustee. 
contained  in  the  C.  A.,  1881,  s.  60,  as  to  freeholds  and  things  in  action. 
The  difficulty  was  preyiously  got  over  in  the  case  of  freeholds  by  the  aid  of 
the  Statute  of  Uses,  but  the  late  Act  renders  it  unnecessary  in  future  to 
baTe  recourse  to  that  machinery ;  and  this  assimilation   of  the   form   of 
eaoTeying  realty  to  that  of  personalty  often  enables  the  two  to  be  con- 
veniently combined  in  one  clause.    The  alternatiye  mode  of   Testing  the 
trust  estate  by  the  declaration  of  the  appointor  might  be  used  in  this  case 
aee  aboTe,  p.  103,  and  form  iy.,  p.  107. 

(4)  The  covenant  against  incumbrances  by  the  conveying  parties,  which   As  to 
it  VBS  usual  to  insert  in  the  conveyance  of  the  trust  estate,  is  now  implied   implied 
by  making  them  convey  as  trustees  (see  the  C.  A.,  1881,  s.  7,  sub-s.  1,  «>▼?»*»<> 
P,  and   CoNTiTANcxs   on    Salb),  whether  in  a  conveyance  of  freeholds,   f^"*" 
leaseholds^  or  personalty,  or  (having  regard  to  the  definition  of  "  eonvey-   biances. 
anoe,"  and  "convey"  in  s.  2)  a  covenant  to  surrender  copyholds.    In  the 
common  case  of  there  being  a  continuing  trustee,  there  is  a  formal  objection 
to  using  the  Act,  as  the  statutory  convenant  is  with  all  the  grantees  jointly 
(see  the  first  paragraph  of  s.  7),  so  that  the  continuing  trustee  would  be 
both  a  coTcnantor  and  covenantee ;  but  this  is  disregarded  in  practice,  the 
covenant  being  at  the  best  of  little  or  no  value.    In  this  work  the  words 
implying  statutory  covenants  for  title,  Ac,  under  the  0.  A.,  1881,  s.  7, 
Qttiiely^  ''as  l>enefici&l  owner/'  "as  tmstee/'  &c.,  are  printed  in  distinc- 
tive type  as  in  the  text,  as  a  reminder  to  the  draftsman  that  they  have  a 
special  import. 
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mentd  sum  of  £ ,  seed  by  the  bond  of  the  sd  A.,  &  the  intt 

dae  &  to  accrue  due  in  respt  thof ;  And  also  all  that  the 
within  &  above  mentd  policy  of  assurce  on  the  life  of  the  sd  A., 

&  the  sum  of  £ ,  &  other  sums  assured  by  or  to  become 

payable  in  respt  thof :  And  all  other  (if  any)  the  trust-funds 
&  ppty  whatsr  comprd  in  or  subjt  to  the  trusts  of  the  within 
written  indre,  or  wch  are  now  vested  in  the  sd  K.  upon  the 
trusts  thof :  And  the  benefit  of  all  powers  &  remedies  for 
receivg,  recoverg,  &  givg  effectual  rects  for  the  sd  respive 
premes,  &  every  of  them  &  every  pt  thof  (a) :  To  hold  the 
same  unto  the  sd  E.  &  L.,  upon  the  trusts  &  subjt  to  the 
powers  &  provons  upon  &  subjt  to  wch  the  same  resply  ought 
to  be  held  by  virtue  of  the  within  written  indre  (6).  In  wits, 
&c.,  (c). 


As  to 
omitting 
the  poorer 
of  attorney 
in  an  as- 
signment 
of  a  chose 
in  action. 


As  to 
stamping 
assign- 
ment 


(a)  A  power  of  attorney  to  use  the  name  of  the  ajBsignor  of  a  chose  in 
action  may  now  be  omitted,  if  express  notice  of  the  assignment  is  giren  to 
the  debtor  (which  of  course  may  be  done  at  any  time  should  it  be  necessary 
to  sue) ;  see  the  Judicature  Act,  1873,  s.  25,  sub-s.  6.  As  to  policies  of 
assurance,  see  also  the  Policies  of  Assurance  A.ct,  1867  (30  k  31  Vict.  c.  144). 
In  the  case  of  this  precedent  the  power  of  attorney  would,  even  prior  to 
those  Acts,  have  been  inappropriate,  as  the  assignor,  not  being  an  original 
trustee,  was  himself  only  an  assignee  of  the  bond  debt  and  policy,  and  a 
power  to  use  His  name  would  be  useless  ;  but  his  assignment  would  pass  the 
benefit  of  any  power  of  attorney  (if  in  proper  io'rm)  contained  in  the  assign- 
ment to  him. 

As  to  the  necessity  for  stamping  the  assignment  in  order  to  give  a  right 
to  sue,  and  give  a  discharge  for  the  policy  money,  see  the  Stamp  Act,  1891, 
s.  118,  an  objectionable  provision. 

(b)  If  so  intended  add,  power  for  solicitor-trustee  to  charge,  atUa,  p. 
108,  VI. 

(c)  Notice  of  the  deed  must  be  given  to  the  trustees  of  the  reversionary 
interest,  to  the  insurance  office,  and  to  the  covenantor  for  payment  of  the 
annuity ;  but  notwithstanding  the  provisions  of  the  Judicature  Act,  1873, 
8.  25,  sub-8.  6,  referred  to  above,  note  (a),  it  can  scarcely  be  necessary  to 
give  formal  notice  to  the  bond  debtor  also,  as  he  is  a  party  to  the  deed.j 
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III. 

APPOINTMENT  {hy  independent  deed)  of  New  Trustees 
of  a  Settlement  in  lieu  of  retiring  and  deceased 
trustees  (d),  where  the  Husband  and  Wife  are  dead, 
and  the  trxtst  Funds  have  been  partly  Distributed,  and 
the  remaining  part  consists  of  Money  invented  on 
Mortgage  which  is  transferred  by  a  Separate  Deed  (e), 
the  various  Dealings  v)ith  the  funds,  and  two  prior 
Deeds  endorsed  on  the  settlement,  being  shortly  recited. 

Parties,  L.,  continug  tree,   1 ;    K.,  retirg  tree,  2 ;  N.  &  Q., 
new  trees,  8.     Whas  by  an  indre,  dated,    &g.,  &  made  betn  Recitals. 
A.,  husbd,  of  the  first  pt,  0.  unfe,  then  &  thrin  descd  as  B.,  Marriage 
spinster,  of  the  second  pt,  &  E.,  G.,  &  K.,  of  the  third  pt  »«**'«°^«°*- 
(being  the  settlemt  made  on  the  marre  then  intd,  &  shortly 

aftwds  solemnised  of  the  sd  A.  &  C),  a  sum  of  £ ,  &c., 

Annies  thrin  stated  to  have  been  transferred  into  the  names  of 
the  sd  E.,  G.,  &  E.,  was  settled  upon  the  trusts  thrin  mentd, 
being  trusts  for  the  sd  C.  &  A.  successively  for  life,  with  remr 
to  the  chin  of  the  sd  marre  as  the  sd  A.  &  C,  or  the  survor  of 
them  shd  appt,  &  in  default  of  such  apptmt  for  all  such  of  the 
sd  chin  as  being  sons  shd  attain  the  age  of  21  yrs,  or  being 
danrs  shd  attn  that  age  or  marry,  in  eql  shares  as  thrin  mentd  : 
And  the  indre  now  in  recital  contd  the  usual  hotchpot  clause 
&  power  for  the  advancemt  of  the  chin  of  the  marre  after  the 
deee  of  the  sd  A.  &  C,  or  durg  the  Ufetime  of  them  or  the 
survor  of  them  with  their,  his,  or  her  consent  in  writg  :  And  it 
was  thby  decld,  &c.,  power  to  appt  new  trees  on  death  or 
Ttsignon  vested  in  the  htutbd  dt  unfe,  or  the  survor,  dt  aftwds  in 
the  mrvivg  or  continue  {inclvdg  retirg)  trees,  to  be  set  out  fully  as 

far  as  material :  And  whas  on  the day  of the  sum  of  Part  of 

£ ,  pt  of  the  sd  sum  of  £ Annies  was  (with  the  consent  pfil/for" 

of  the  sd  A.  &  C,  testified  by  a  deed  poll  under  their  respive  ^^^^^J- 
hands   &  seals  dated,  &c.,  &  endorsed  on  the  sd  indre  of 


son. 


(d)  See  Be  Norrit,  27  Cli.  D.  883,  abo^e,  p.  101. 

(e)  For  form  of  transfer  of  mortgage  to  the  new  trustees,  framed  so  as  to 
leep  notice  of  the  trust  off  the  title  to  the  mortgaged  estate,  see  Mobt- 
QAOEs.  The  mortgage  cannot  be  transferred  by  the  declaration  of  the 
appointor ;  see  above,  p.  104. 
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settlemt)  sold  by  the  sd  trees  (l^^avg  the  sum  of  £ like 

Annies  remaing  invested  in  their  names),  &  the  proceeds  thof 
were  applied  by  them  for  the  advancemt  of  D.,  one  of  the  chin 

of  the  sd  marre :  And  whas  the  sd  C.  died  on  the day  of 

,  witht  havg  concurred  with  the  sd  A.  in  exercisg  the  jt 


Death  of 
one  trustee 
and  ap- 
pointment 
of  new 
trustee. 


Appoint- 
ment of 
sum  to 
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Change 
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ment. 
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except  an 
infant 


power  of  apptmt  by  the  sd  settlemt  given  to  them  as  afsd  r 
[And  whas  the  este  duty  wch  became  payable  on  the  death 

of  the  sd  C.  was  raised  by  the  sd  trees  by  a  sale  of  £ 

Annies,  pt  of  the  sd  sum  of  £ Annies,  &  pd] :  And  whas 

there  were  issue  of  the  sd  marre  three  chin  &  no  more, 

viz.,  the  sd  D.,  who  attned  the  age  of  21  yrs  on  the day 

of ,  S.,  now  the  wife  of  P.,  with  whom  she  intermarried 

on  the day  of  ,  &  T.,  who  is  still  an  infant :  And- 

WHAS  the  sd  E.  died  on  the day  of ,  &  by  an  indre 

(endorsed  on  the  sd  settlemt)  dated,  &c.,  &  made,  &c.,  the 
sd  L.  was  apptd  by  the  sd  A.  to  be  a  tree  of  the  sd  settlemt 

in  the  place  of  the  sd  E.,  &  the  sum  of  £ ,  &c.,  Annies, 

being  the  residue  of  the  sd  sum  of  £ like  Annies  after 

the  sales  of  the  pts  thof  hinbfe  recited  &  of  £ further 

pt  thof  for  paymt  of  expses,  was  thrupon  transferred  into  the 
names  of  the  sd  L.,  G.,  &  K. :  And  whas  by  a  deed  poll  under 
the  hand  &  seal  of  the  sd  A.,  dated,  &c.  (&  also  endorsed  on 
the  sd  settlemt)  the  sd  A.  in  exercise  of  the  power  in  that 

behalf  in  the  sd  settlemt  contd,  apptd  the  sum  of  £ ,  pt  of 

the  sd  sum  of  £ Annies  to  the  sd  S.,  &  the  sd  A.  thby 

also  reled  to  her  his  life  intt  in  such  appted  sum  :  And  [the 
balce  of]  such  sura  [after  payg  or  providg  for  the  paymt  of  the 
succession  duty  payable  in  respt  thof,]  was  accdly,  with  the 
consent  of  the  sd  S.,  transferred  by  the  sd  trees  to  her  husbd, 

the  sd  P.,  leavg  the  sum  of  £ like  Annies  remaing  invested 

in  their  names  upon  the  trusts  afsd :  And  whas  the  sd  L., 
G.,  &  K.,  with  the  consent  of  the  sd  A.,  sold  out  the  sd  last 

mentd  sum  on  the day  of ,  &  invested  the  proceeds 

thof  in  the  pchase  in  their  names  of  the  sum  of  £ Bank 

Stk  :  And  whas  the  sd  A.  died  on  the day  of ,  witht 

havg  exercised  (save  as  afsd)  the  power  of  apptmt  given  by  the 
sd  settlemt  to  the  survor  of  them,  the  sd  A.  &  C. :  And  whas 

upon  the  dece  of  the  sd  A.  the  sum  of  £ ,  pt  of  the  sd  sum 

of  £ Bank  Stk,  was  sold  out  by  the  sd  L.,  G.,  &  K.,  & 

produced  the  sum  of  £ ,  &  the  sum  of  £ pt  thof,  makg 
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^th  the  sum  so  advanced  for  the  benefit  of  the  sd  D.,  as  afsd, 
wch  was  brought  by  him  into  hotchpot,  the  amt  of  his  share 
in  the  sd  trust  premes,  was  pd  to  him  after  deductg  costs  [& 

duties  (a)  payable  in  respt  thof]  &  the  sum  of  £ ,  further 

pt  of  the  sd  sum  of  £ ,  makg  with  the  sum  so  apptd 

to  the  sd  8.,  &  pd  to  the  sd  P.  her  husbd  as  afsd,  wch  was 
brought  by  them  into  hotchpot,  the  amt  of  the  share  of  the 
sd  S.  in  the  sd  trust  premes,  was,  with  her  consent,  pd  to 
the  sd  P.  after  deductg  costs,  [&  duty,  &  the  remr  of  the  sd 

8am  of  £ ,  produced  by  the  sd  sale,  was  applied  in  paymt 

of  the  duty  payable  in  respt  of  the  expectant  share  of  the 

sd  T.  in  the  sd  trust  premes] :  And  whas  the  sd  G.  died  on  Death  of 

the day  of  :    And  whas  the   sum  of  £ ,  the  3*^^ 

residue  of  the  sd  sum  of  £ Bank  Stk  after  such  sale  as  investment 

afsd,  was,  on  the day  of ,  sold  by  the  sd  L.  &  K.,  &  ^f  ^"f*"^** 

'  •'  .  share  on  a 

the  proceeds  thof,  amtg  to  £ ,  were  invested  by  them  upon  mortgage. 

a  mtge  of  certn  freehd  ppty,  situate  at,  &c. :  And  whas  the  sd  Desire  to 
K.  is  desirous  of  being  dischged  from  the  trusts  of  the  sd  indre  ^^^^ 
of  settlemt,  and  the  sd  L.  &  K.  are  desirous  of  apptg  the  sd  N.  & 
Q.  to  be  trees  thof  in  the  place  of  the  sd  G.  &  K. :  And  whas  Mortgage 

the  sd  sum  of  £ &  the  sees  for  the  same  are  intd  to  be  f^rrej^y "" 

transferred  by  the  sd  L.  &  K.  to  the  sd  L.,  N.,  &  Q.,  by  an  separate 

indre  bearg  even  date  with,  &  to  be  exted  immedly  after  these 

psnts,  &  made  betn,  &c. :  NOW  THIS  INDRE  WITNETH,  Appoint- 

ic.,  apptmt  of  N.  d  Q.  to  be  trees  in  the  place  of  G.  dt  K.,  "ewtrus- 

p.  107.    Declon  of  trust,  p.  108,  o/,   "the  sd  mtge  debt  of  ^^' 

i &  intt,  &  the  sees  for  the  same."     In  wits,  &c.  Declaration 

'  '  of  trast. 

(a)  SucoeBsion  duty  on  the  snm  advanced  to  D.,  and  succession  duty,  if 
U17,  at  the  higher  rates,  will  be  payable  on  the  residue  of  his  share  and  on 
the  shares  of  the  other  children. 


8  2 
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Becitals. 

Present 
itate  of 
irost 
property. 


Appoint- 
ment and 
declara- 
tion. 


IV. 

APPOINTMENT  (endorsed)  by  deed  poU  or  writing  not 
under  seal  (a)  under  a  poicer  to  appoint  by  deed  or 
writing^  or  the  statutory  power,  of  a  New  Trustee  oj 
a  Settlement  in  place  of  a  Deceased  Trustee,  wliere 
all  the  trust  Property  is  transferred  by  a  Separate 
Instrument  or  Instruments.    A  Short /orm. 

TO  ALL  TO  WHOM  THESE  PSNTS  SHALL  COME, 
C,  of  &c.,  widow,  formerly  D.  within  named,  the  tenant  for  life, 
sends  greetg.  Recite  marre,  death  qfhushd,  death  of  tree,  desire 
to  appt:  And  whas  the  trust  este  subjt  to  or  held  upon  the 
trusts  of  the  within  written  indre  now  consists  of  the  stks, 
funds,  sees,  hds,  &  ppty,  the  short  parlars  of  wch  are  contd  in 
the  schdle  hto,  &  wch  are  intd  to  be  forthwith,  or  as  soon  as 
may  be,  transferred  or  assured  so  as  to  be  vested  in  the  sd, 
continuing  dk  new  trees,  jtly:  NOW  THESE  PSNTS  WITS, 
&c.,  apptmt  of  new  tree  in  place  of  deced  tree,  p.  107.  Declon 
of  trust,  p.  108.    In  wits,  &c. 

lSchdle.2 


Recitals. 


V. 

APPOINTMENT  (endorsed)  of  a  New  Trustee  of  a  Deed 
(of  even  date  ivith  a  Marriage  Settlement  by  which 
Freeholds  and  Copyholds  were  conveyed  and  coire- 
nanted  to  be  surrendered  to  trustees  in  trust  for 
Sale  (b).  Conveyance  of  the  trust  Property, 
Variation,  where  Part  has  been  sold. 

Partiks,  the  within  named  P.,  survivg  tree,  1;  the  within 
named  A.,  the  husbd,  2;  K.,  new  tree,  8.     Recital  of  the  marre : 


(a)  Although  the  power,  whether  in  the  instrument  or  the  statute,  may  be 
exercisable  by  writing  not  under  seal,  it  is  better  ^hat  it  should  be  by  deed^ 
the  stamp  being  the  same. 

(b)  See  the  Precedents  of  two  deeds  for  effecting  a  settlement  of  real  or 
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And  whas  the  within  mentd  copyhd  or  customary  hds  &  premes  Surrender 

were  on  the day  of ,  duly  surrendered  to  the  use  of  J^^^  *"* 

the  within  named  F.  &  G.  &  their  hrs,  psuant  to  the  covt  in 
that  behalf  in  the  within  written  indre  contd,  &  the  sd  F.  & 
G.  were  on  the  same  day  duly  admitted  thto  :  [And  whas  the  Sale. 

within  mentd  messe  &  hds,  situate  at ,  being  pt  of  the 

freehd  premes  in  the  within  written  indre  comprd,  with  the 

appurts,  were  on  the day  of sold  by  the  sd  P.  &  G., 

with  the  consent  of  the  sd  A.  &  C,  the  wife,  &  conveyed  to  the 
pchaser  thof,  in  exon  of  the  trusts  of  the  sd  indre] :  And  whas  Present 
[the  residue  of]  the  freehd  and  copyhd  hds  in  the  within  written  property, 
indre  comprd  are  still  unsold :  Recite  deatJis  of  C.  d  G.,  dt 
desire  to  appt  K,  in  the  place  of  the  latter,  ante,  p.  Ill :  NOW  Appoint- 
THIS  INDRE  WITNETH,  apptmt  by  F.,  with  consent  of  A.,  ™  w  t™- 
ofK.  to  he  tree  in  the  place  ofG.,  p.  107  :  AND  THIS  INDRE  tee. 
ALSO  WITNETH  that  in  psuance  of  the  sd  apptmt  the  sd  F.  ^^^J^J" 
as  tree  doth  hby  grt  unto  the  sd  F.  &  K.  (d),  all  &  singr  the  p„oei8. 
freehd  messes,  lands,  tenemts,  hds,  &  premes,  situate  in  the 

respive  parishes  of &  in  the  coy  of  ,  in  the 

within  written  indre  comprd  or  expd  to  be  thby  grted  [except 

such  pts  thof  as  have  been  sold  as  hinbfe  recited],  &  all  other,  if 

any,  the  hds  of  freehd  tenure  wch  are  now  by  any  means  vested 

in  the  sd  F.,  upon  the  trusts  of  the  within  written  indre: 

To  HOLD  the  same  unto  &  to  the  use  of  the  sd  F.  &  K.,  their  Ha^jen- 

hrs  &  assns  (e)  subjt  to  the  leases  &  tenancies  aflfectg  the  sd  ^"'^■ 

respive  premes,  nevs  upon  &  for  the  trusts  &  pposes  upon  <fe  trusts. 

for  wch  the  same  premes  ought  to  be  held  under  or  by  virtue 

of  the   within   written  indre:    AND   THIS  INDRE   ALSO  Covenant 


leasehold  estate  in  this  manner,  infra.  Settlements.  An  appointment  of  a 
new  trustee  of  the  settlement  wiU  be  executed  concurrently.  See  next 
Pxeoedent. 

(c)  As  to  Testing  the  trust  estate  by  declaration,  see  pp.  103 — 106. 

(d)  See  above,  p.  110,  note  (c). 

(e)  A  conveyance  of  freeholds  to  trustees  must  (notwithstanding  s.  80  of  Form  of 
the  C.  A.,  1881,  carrying  trust  estates  to  the  personal  representatives  of  the  convey- 
sorviving  trustee)  be  made  to  them  and  their  "heirs"  (or,  if  preferred,  J^^esm 
"  in  fee  simple,"  under  s.  61  of  the  same  Act),  as  this  is  essential  to  pass  a  estates. 
fee  simple  by  deed  (except  of  course  in  the  case  of  the  statutory  mode  of 
vesting  the  trust  estate  by  the  declaration  of  the  appointor,  see  p.  106). 

In  this  collection  the  word  "heirs"  is  used  in  preference  to  "in  fee 
aimple." 
As  to  registered  land,  see  p.  106.  Registered 

land. 
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to  sarren- 
der  copy- 
holds (a). 


Parcels. 


To  use  of 
trofitees. 


WITNETH  that,  in  psuance  of  the  sd  apptmt,  the  sd  F.  as 
tree  doth  hby  covt  with  the  sd  K.,  his  hrs  &  assns,  that  he, 
the  sd  F.y  or  his  hrs  will  forthwith  at  the  cost  of  the  trust  este 
surrender  into  the  hands  of  the  lord  or  lords,  lady  or  ladies  of 

the  within  mentd  manor  of ,  accdg  to  the  custom  thof, 

ALL  &  siNGR  the  copyhd  or  customary  messes,  lands,  tenemts, 
hds,  &  premes  in  the  within  written  indre  comprd  &  thby 
covtd  to  be  surrendered,  or  wch  are  now  by  any  means  vested 
in  the  sd  F.  upon  the  trusts  of  the  sd  indre,  to  the  usb  of 
the  sd  F.  &  K.,  their  hrs  &  assns,  accdg  to  the  custom  of  the 
sd  manor,  subjt  to  the  tenancies  affectg  the  same  premes,  but 
upon  &  for  the  trusts  &  pposes  upon  &  for  wch  the  sd  premes 
ought  to  be  held  under  or  by  virtue  of  the  within  written 
indre.     In  wits,  &c. 


VL 

APPOINTMENT  (endorsed)  of  a  New  Trustee  of  a 
Settlement  of  Money  to  be  produced  by  the  Sale  of 
Eeal  Estate  conveyed  hy  deed  of  even  date  with  the 
Settlement  in  trust  for  sale  with  a  Declaration  of  trust 
of  the  Purchase-money  by  reference  to  the  Settlement. 
Variations,  where  Part  of  the  property  has  been  sold. 
To  accompany  the  last  Precedent. 

Parties,  the  within  named  F.,  survivg  tree,  1 ;  the  within 
named  A.,  thehusbd,  2  ;  K.,  new  tree,  3.  Recitals  of  the  marrcy 
surrender  of  the  copyhd  s,  "comprd  in  the  within  recited  indre 
ot  even  date  with  the  within  written  indre,"  d;  admit  tee  of  F. 
d:  G.,  the  origl  trees:  l^Sale  of pt  offreehds,  **  comprd  in  thesd 
inycBtment  within  recited  indre,"  as  in  last  Precedent:  And  whas  the  net 

proceeds  of  the  sd  sale  (after  paymt  of  costs),  amtg  to  £ , 

were  on  the day  of invested  by  the  sd  F.  &  G.,  in 

the  pchase  in  their  names  of  the  sum  of  £ ,  (fee,  Annies  : 

Conversion   And  WHAS  the  sd  last-mcntd  sum  was  in  the  yr converted 

of  Btock.      inijQ   the  sum   of  2f  p.  c.   Consold.  Stk] :    Recitah  of 

{residue  ojT]  freehds  dt  copyhlds  being  unsold,  dt  deaths  of  C, 


Recitalf:. 


of  sale 
moneys 


(a)  See  the  Copyhold  Act,  1894,  a.  1  et  ieq.,  as  to  enfranchiaemeiit. 
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ike  wife^  d  G.,  the  deced  tree,  see  last  Precedent :  And  whas  l>eed  of 

by  an  indre  of  even  date  with  &  made  betn  the  same  pties  appoiDting 

as  these  psnts,  &  endorsed  on  the  sd  within  recited  indre,  the  ^^^  *™- 

fid  K,  has  been  duly  appted  by  the  sd  F.,  with  the  consent  of  veyance. 

the  sd  A.,  to  be  a  tree  of  the  same  indre  in  the  place  of  the  sd 

G. :  And  [the  unsold  pts  of]  the  sd  freehd  &  copyhd  hds  & 

premes  have  been  duly  conveyed  &  covted  to  be  surrendered 

Jeaply  to  the  use  of  the  sd  F.  &  K.,  their  hrs  &  assns,  upon 

Ae  trusts  of  the  sd  within  recited  indre :  And  whas  the  sd  F.,  Desire  to 

with  the  consent  of  the  sd  A.,  is  desirous  of  apptg  the  sd  K.    ^^"* 

to  be  a  tree  of  the  within  written  indre,  in  the  place  of  the  sd 

<j.  [Recital  of  intention  to  transfer  stlc].     NOW  THIS  INDRE  Appoint- 

WITNETH,  &c.,   apptmt  in  exercise  of  power  in  within  written 

indre  or  statutory  power  of  K.  to  be  a  tree  thof  in  the  place  of 

G.,  p.  107:  Declon  of  tnist  of,  "  [the  sd  sum  of  £ ,  &c.,  Declamtion 

Stk,  when  the  same  shl  have  been  transferred  as  afsd,  &]  the 
moys  to  arise  from  the  sale  of  [such  pts  of]  the  sd  freehd  & 
copyhd  hds  [as  are  still  unsold  as  afsd]  &  the  trust  funds  & 
ppty  wch  may  from  time  to  time  represent  the  same  resply, 
^  the  income  thof,  &  the  rents  &  profits  of  the  sd  hds  until 
sold,'*  by  referee  to  **  the  within  written  indre,"  p.  108.  In 
wrrs,  &c. 


VIL 

APPOINTMENT  by  supplemental  deed  (b)  of  a  New 
Trustee  of  a  Strict  Settlement  of  Freeholds, 
Leaseholds  and  Copyholds,  the  Trustees  {as  regards 
the  Freeholds)  being  only  Grantees  to  Uses  and 
Donees  of  powers,  Without  any  Legal  Estate,  and 
the  appointment  being  effected  Without  any  Convey- 
ance of  the  Freeholds.  Variations,  where  estates  to 
preserve  Contingent  Remainders  (c),  or  Jointure  or 

(6)  In  a  case  of  this  kind,  as  the  appointment  may  ultimately  cease  to  be   Indepen- 
material  to  the  title,  it  may  be  better,  in  order  to  facilitate  its  removal  from  ^^^^  deed 
tbe  title,  that  it  should  be  made  by  independent  deed  (which  may  con-  P''®'®'*"^®* 
Teniently  be  supplemental),  and  not  by  endorsement.    As  to  registered  land, 
«ee  p.  106. 

(e)  Cases  of  estates  to  preserve  contingent  remainders  are  becoming  rare,  Estates  to 


estate. 
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Portions  terms  are  vested  in  the  Trustees ;  also  where 
there  have  been  Sales,  Exchanges,  Enfranchisements, 
Purchases,  and  Grants  in  fee  at  Chief  Bents,  dtc. ; 
also  where  another  estate  has  been  settled  to  the  uses  of 
the  principal  Settlement  (a). 

Parties,  A.,  tenant  for  life  and  donee  of  power  of  apptg  new 
trees,  1 ;  F.,  retirg  tree,  2  ;  H.  &  K.,  continuing  trees,  8;  L., 
new  .tree,  4.     Supplemental  to  an  indre  dated,  &c.,  and  made, 

preserve  but  this  precedent  will  serve  for  any  other  case  in  which  estates  of  freehold 

contingent  as  well  as  terms  of  years  are  vested  in  the  trustees.    For  a  case  where  the 

remain-  entire  legal  estate  is  in  the  trustees,  see  Precedent  V. 

^"'  (a)  In  the  common  case  where  there  have  been  sales,  &c.,  and  repuiv 

Becitalsof  chases,  and  other  dealing^s,  the  following  recitals  may  be  added: — "Ani> 

^?jjj"^  WHAs  divers  pts  of  the  hds  comprd  in  [or  wch  have  since 
settled  become  subjt  to]  the  settlerat  have  from  time  to  time  been 
sold  or  exchanged  &  divers  enfranchisemts  have  been  made  of 
copyhd  tenemts  held  of  manors  thrin  comprd  imder  the 
respive  powers  thrin  contd  or  the  statutory  powers  in  that 
behalf  &  portions  of  the  moys  arisg  from  such  sales,  exchanges, 
&  enfranchisemts,  have  been  invested  in  the  pchase  of  hds  of 
freehd,  cop.vhd,  or  leasehd  tenure  wch  have  been  conveyed  or 
assured  (in  effect)  as  to  the  freehd  portions  thof  to  the  uses  of 
the  settlemt,  &  as  to  the  copyhd  &  leasehd  portions  thof  to 
the  trees  of  the  settlemt  upon  trusts  correspondg  with  the  usea 
to  wch  the  freehd  hds  thrin  comprd  were  thby  limd :  Ani> 
WHAS  divers  portions  of  the  freehd  hds  comprd  in  [or  wch  have 
since  become  subjt  to]  the  settlemt  have  been  from  time  to 
time  conveyed  or  granted  in  fee  for  buildg  or  other  pposes  in 
conson  of  perpetual  yrly  rents  chged  upon  or  issuing  out  of  the 
hds  so  conveyed  or  granted,  or  pt  thof,  or  other  hds,  &  wch 
yrly  rents  have  been  &  now  stand  limd  (in  effect)  to  the  like 
uses  to  wch  the  hds  so  conveyed  or  granted  in  fee  wd  have 
stood  limd  or  subjt  under  or  by  virtue  of  the  settlemt  or  orwise 
if  the  same  had  not  been  so  conveyed  or  granted  :  And  whas 
the  short  parlars  of  the  sd  sevl  sales,  exchanges,  enfranchise- 
mts, pchases,  &  convces  or  grants  in  fee  at  rents  are  contd  in 
the  schdle  hto  :  And  w^has  divers  moys  arisg  from  such  sales  & 
other  transons  as  afsd  have  been  from  time  to  time  invested  by 
the  sd  trees  in  divers  stks  or  sees,  &  there  now  remains 
invested  in  the  names  of  the  sd  F.,  H.,   &  K.  the  sum  of 


f 
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4c.,  being  a  settlemt  made  in  contemplon  of  the  marre,  &c. 
(hinafter  called  the  settlemt) :  Recite  surrender  of  copyhds  to  Recitals. 
nse  of  d  admittce  of  trees  psuant  to  settlemt,  desire  ofF.  to  retire, 
d€sir€  ofA.toapptnew  tree  .  NOW  THIS  INDRE  WITNETH,  Appoint- 
A'c,  apptfnt  hy  A.  of  L.,  "  to  be  a  tree  of  the  settlemt  in  the  "®'^*" 
place  of  the  sd  F.,  for  the  sevl  pposes  for  wch  the  sd  F.  was 
appted  a  tree  by  the  settlemt,"  p.  107  :  [AND  THIS  INDBE  Grant  of 
FDBTHEK  WITNETH  that,  in  psuance  of  the  sd  apptmt,  ^^^e*^ 


stk,  &  there  is  also  a  sum  of  £ cash  in  their  hands 


in  respt  thof :  And  whas  the  sd  reypive  sums  of  £ stk  & 

£. cash  are  intd  to  be  forthwith  transferred  to  the  sd  H., 

K.,  &  L." 

In  the  same  case  the  conveyance  of  the  freeholcis  will  be  of, — '*  All  &   Conveyance 

singr  the  manors,  messes,  lands,  rents,  &  hds,  wch  under  or  ^^^^  y^^^^ 
by  virtue  of  the  settlemt  or  any  subseqt  convce  or  assurce  to  J>««n  doai- 
the  uses  or  upon  the  trusts  thof  or  orwise,  now  stand  limd  to  geui^* 
or  vested  in  the  sd  F.,  H.,  &  K.,  &  their  hrs  durg  the  respive  estate, 
lives  in  the  settlemt  mentd,  or  for  any  other  este  or  intt  of  a 
freehd  nature :  Habendum,  for  all  the  este  or  estes,  &c.,  limd 
to  or  vested  in  the  sd  F.,  H.,  &  K.,  as  afsd,  nevs,  upon  the 
trusts,  &c.,  upon  &  subjt  to  wch  the  same  resply  ought  to  be 
held  by  virtue  of  the  settlemt  or  any  such  convce  or  assurce  to 
the  uses  thof  as  afsd  or  orwise.'' 

There  will  be  corresponding  alterations  in  the  other  clauses,  and  the 
addition  of  a  dcHslaration  of  trust  of  the  sums  of  stock  and  cash^  as  at 
p.  108,  and  a  schedule. 

Where  an  efetate  has  become  settled  (whether  voluntarily  or  in  perform-  Estate 
moeof  a  condition)  to  the  uses  of  a  previous  settlement  of  another  estate   settled  by 
by  reference  thereto,  the  fact  that  the  two  are  really  dihtinct  settlements   [^ference 

to  UBGB  01 

ii  apt  sometimes  to  get  overlooked  (Taylor  v.  Miles,  28  Bi-av.  411), especially  anQtb^p 
where  the  two  estates  adjoin.  It  is  important  to  remember  this  on  appoint-  estate, 
ing  new  trustees,  since  if  in  terms  appointed  ti-uslCi'S  of  the  original 
settlement  only,  they  would  not  thereby  become  trustees  of  the  second 
settlement,  and  confusion  and  difficulty  might  arise.  The  variations  in  the 
above  precedent  for  this  case  would  be  slight.  The  deed  would  be  expressed 
to  be  supplemental  to  both  settlements,  and  in  the  recitals  and  operative 
parts  both  the  settlements  would  be  referred  to  throughout  by  saying 
"  the  sd  respive  Settlemts,"  &c.  It  seems,  however,  that,  if  in  such  a 
case  there  are  funds  under  both  settlements  arising  from  sales,  &c.,  they 
should  be  treated  as  distinct,  though  such  moneys  may  form  a  common  fund 
of  capital  moneys,  for  th?  purposes  of  the  compound  settlement  constituted 
under  the  S.  L.  A.  by  both  instruments :  post,  p.  468.  And  if  the  settlors  are 
different  the  different  estates  may  be  subject  to  different  death  duties. 


4» 
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contingent 
remain- 
ders. 


Habendum 
to  trustees. 


Assign- 
ment of 
jointure 
and  por- 
tions terms. 


Habendum 
to  trustees. 


Assign- 
ment of 
leaseholds. 


Covenant 
to  surren- 
der copy- 
iiolds. 


the  sd  F.,  H.,  &  E.,  as  trees  do  hby  grant  unto  the  sd  H.,  E., 
&  L  (a),  ALL  &  siNGR  the  manors,  messes,  lands,  &  hds  by  the 
settlemt  limd  or  assured  unto  or  to  the  use  of  the  sd  F.,  H., 
&  E.,  &  their  hrs,  durg  the  reepive  lives  thrin  mentd,  or  for 
any  other  este  or  intt  of  a  freehd  nature :  To  hold  the- same 
UNTO  &  TO  THE  USB  of  the  sd  H.,  E.,  &  L.,  &  their  hrs,  for  all 
the  e^te  or  estes,  intt  or  intts  of  a  freehd  nature,  by  the 
settlemt  limd  to  the  use  of  or  vested  in  the  sd  F.,  H.,  &  E., 
&  their  hrs,  nevs  upon  the  trusts,  &  subjt  to  the  powers  & 
provons  by  &  in  the  settlemt  decld  &  contd  concerng  the 
same] :  [AND  THIS  INDEE  ALSO  WITNETH  that,  in 
psuance  of  the  sd  apptmt,  the  sd  F.,  H.,  &  K.,  as  trees  do 
hby  assn  unto  the  sd  H.,  E.,  &  L.,  all  &  singr  the  manors, 
&c.,  by  the  settlemt  limd  or  assured  to  the  use  of  them,  the 
sd  F.,  H.,  &  E.  [their  exs,  ads,  &  assns]  for  the  respive  terms 

of & yrs  as  thrin  mentd :  To  hold  the  same  unto 

the  sd  H.,  E.,  &  L.,  for  the  respive  terms  of  yrs  so  limd  to  or 
vested  in  the  sd  F.,  H.,  &  E.  [their  exs,  ads,  &  assns]  as  afsd, 
nevs  upon  the  trusts,  &c.,  as  above.'}  AND  THIS  INDRE 
ALSO  WITNETH  that,  in  psuance,  &c.,  the  sd  F.,  H.,  &  E., 
as  trees  do  hby  assn  unto  the  sd  H.,  E.,  &  L.,  all  &  singr  the 
messes,  lands,  &  hds  of  leasehd  tenure  by  the  settlemt  assned- 
or  assured  to  the  sd  F.,  H.,  &  E.  [their  exs,  ads,  &  assns] : 
To  HOLD  the  same  unto  the  sd  H.,  E.,  &  L.,  for  the  residue  of 
the  respive  terms  of  yrs  for  wch  the  same  are  resply  holden, 
subjt  to  the  paymt  of  the  rents  &  the  pformce  &  observce  of 
the  covts  &  Condons  reserved  &  contd  in  the  respive  leases 
under  wch  the  same  resply  are  holden,  nevs  upon  the  trusts, 
&c.,  as  above.  AND  THIS  INDEE  ALSO  WITNETH  that, 
in  psuance  of,  &c.,  each  of  them,  the  sd  F.,  H.,  &  E.,  as  a  tree, 
so  far  only  as  relates  to  the  acts  of  himself  &  his  own  hrs, 
doth  hby  covt  with  the  sd  L.,  his  hrs  &  assns,  that  they,  the 
sd  F.,  H.,  &  E.,  or  their  hrs,  covt  to  surrender  copyhds  at  expse 
of  trust  este  to  the  use  of  H,,  K,,  dc  L.,  d  their  hrs,  see  p.  117, 
nevs  upon  the  trusts,  dtc,,  as  above.     In  wits,  &c. 


(a)  See  above,  p.  110,  note  (e). 
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VIII. 

APPOINTMENT  hy  supplemental  deed  of  n€w  Trustees  of 
a  Portions  Term  by  the  Executor  of  the  Last 
■  Surviving  Trustee  under  the  Statutory  Power,  with 
th€  concurrence  of  the  principal  beneficiaries.  Vesting 
declaration  as  to  Freeholds  and  Equitable  Copy- 
holds (6). 

Parties,  A.,  exor  of  last  surviving  tree,   1 ;  B.,  C,  &  D., 
heneficiaries,  2;  E.  &  F.,  new  trees,  3.     Whas  these  psnts  are  Recitals, 
supplemental  to  an  indre,  &c.  (hinafter  called  the  ppal  indre), 
being  a  deed  limitg  a  ter^m  of  1500  yrs,  to  commence  from  the  death 
of  the  mrvor  of  X,  d-  Y.  to  M.  d:  N.  for  raisg  portions.   Deaths  of 
X.  d;  Y.     Death  of  M,     Will  of  N,  apptg  A,   exor.     Death  dt 
folate.     That  sales,  d'c,  d  reinvestmts  in  pchase  of  freehds  d 
(opyhds  hare  been  made,  see  last  Precedent,  note,  p.  120  :  And  Reqae&t  to 
VHAS  the  sd  A.  has  been  requested  by  the  pties  hto  of  the  2nd  ^pp®*'**- 
pt  to  appt  the  sd  pties  hto  of  tlie  3rd  pt  to  be  trees  of  the  sd 
portions  term  in  the  place  of  the  sd  M.  &  N. :  NOW  THIS 
KDRE  WITNETH  that,  in  exercise  of  the  power  for  this 
ppose  conferred  by  the  Statute  in  that  behalf,  &  of  every 
other  power,  &c.,  the  sd  A.,  with  the  approbon  (hby  testified) 
of  the  sd  pties  hto  of  the  2nd  pt,  doth  hby  nominate  &  appt 
the  sd  E.  &  F.  to  be  trees  of  the  ppal  indre  in  the  place  of  the 
sd  M.  &  N.,  for  all  the  pposes  for  wch  the  sd  M.  &  N.  were  by 
the  same  indre  appted  trees :  And  the  sd  A.  doth  hby  declare  Vesting 
that  all  such  of  the  hds,  of  whatsr  tenure  (c),  comprd  in  the  tion^' 
ppal  indre.  &  thby  limd  or  settled  to  the  use  of  or  in  trust  for 
the  sd  M.  &  N.  for  the  sd  term  of  1500  yrs  as  remain  unsold, 
k  all  other  lands  &  hds,  of  whatsr  tenure,  wch  by  the  means 
hinbfe  recited,  or  by  any  other  means  whatsr,  have  become  or 
are  now  comprd  in  or  subjt  to  the  trusts  of  the  same  term,  & 


fk)  See  pp.  103 — 105.     Where  the  land  is  rejjfistered,  no  entry  need  gene- 
nlly  speaking  be  made  on  the  regfister. 

(«)  Ab  the  entire  legal  estate  in  fee  in  the  copyholds  is  in  the  general   As  to 
ISTtttees  of  the  settlement,  and  the  trustees  of  the  term  of  1,500  years  have    nesting 
only  an  equitable  estate  in  them  for  the  term,  this  can  be  vested  by  decla-  ®Q"i^We 
ration  under  the  T.  A.,  1893  (which  repeals,  and  by  sec.  12  re-enacts,  the   f!        ^^ 
C.  A.,  1881,  8.  34),  as  it  is  not  within  the  exception  in  sec.  12  (3)  of  that 
Act. 
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all  the  este  &  intt  thrin  (whether  at  law  or  in  equity)  wch  was 
vested  in  the  sd  M.  &  N.  or  the  survor  of  them,  or  is  now 
vested  in  him  the  sd  A.  as  such  exor  as  afsd,  or  is  suhjt  to  the 
trusts  of  the  sd  term  of  1500  yrs,  shl  forthwith  vest  in  the  sd 
E.  &  F.  as  jt  tenants  for  the  sd  term  of  1500  yrs  or  other  the 
este  or  intt  last  afsd  upon  the  trusts  to  wch  the  same  are 
resply  subjt  under  or  by  virtue  of  the  ppal  indre  or  any  such 
convce  or  assurce  to  the  uses  or  upon  the  trusts  thof  as  afsd 
or  orwise.     In  wits,  &c. 


Recital  of 
will  (b). 


As  to 

declaration 

avoiding 

executors* 

assent  to 

I)eqae8t8. 

As  to 
making 
appoint- 
ment sup- 
plemental 
to  will. 


IX. 

APPOINTMENT  of  New  Trustees  (the  Number  being 
increased)  of  a  Will  containing  a  general  devise  and 
bequest  of  Freehold,  Copyhold^  Leasehold,  and  Personal 
Estate  in  Trust  for  Conversion.  Conveyance  and 
Assignment  of  the  Trust  Property  (a),  Part  having 
been  converted  dt  the  Proceeds  invested  in  various 
securities.  Variations,  where  the  Copyholds  are  not 
devised  to  but  directed  to  be  sold  by  the  Trustees :  and 
where  the  appointment  is  made  under  the  Statutory 
Power. 

Parties,  A.,  continuing  tree,  1;  B.,  retirg  tree,  2;  H.  &  K., 
new  trees,  3.  Whas  X.,  late  of,  &c.,  deced,  by  his  will  dated, 
&c.,  after  bequeathg  certn  legacies  and  annies,  devised  & 
bequed  all  his  freehd  [copyhd]  &  leasehd  estes,  &  all  the 
residue  of  his  psoiial  este  unto  &  to  the  use  of  the  sd  A.  &  B., 
their  hrs,  exs,  ads,  and  assns  resply,  upon  the  trusts  thinafter 


(a)  As  to  vesting  the  trust  estate  by  declaration,  see  p.  103.  As  to  regis- 
tered land,  see  p.  106.  Where  the  executorship  has  not  been  wound  np, 
it  may  be  desirable  to  add  a  declaration  that  the  conveyance  of  the  trust 
estate  is  not  to  be  deemed  an  assent  by  the  executors  to  the  specific  or 
residuary  bequests  of  leaseholds  or  personalty  in  trust :  see  Re  Tuck,  80 
Sol.  J.  320. 

(b)  The  appointment  may,  for  greater  brevity,  be  treated  as  supplemental 
to  the  wiU  (to  which  there  is  of  course  no  objection,  althouji^h  a.  53 
of  the  0.  A.,   1881,  applies  to  deeds  only,  see    p.    2,    note),  in    which 

case  it  will  be  expressed  as  "  intd  to  be  read  as  annexed  or  sup- 
plemental to  the  will  of  X.,  late  of,  &c.,  dated,  &c.,  & 
proved,  &c." 
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mentd,  k  he  thby  directed  his  sd  trees  to  sell,  convert,  &  get 
in  the  same  [&  also  all  his,  the  sd  tester's,  copyhd  estes]  &  to 
invest  the  proceeds  thof  as  thrin  mentd :  And  the  sd  tester 
thby  authorised  the  postponement  of  such  sale  &  conversion : 
[And  he  thby  devised  unto  the  sd  A.  &  B.  &  their  hrs  all  estes 
vested  in  him  upon  any  trust  or  by  way  of  mtge,  subjt  to  the 
trusts  ife  equity  of  redmon  subsistg  thrin  resply]  (c)  :  [And 
the  sd  will  contd  a  power,  &c.,  recite  power,  if  any,  to  appt 
new  trees  d  to  increase  the  no.,  vested  in  the  survivg  or  con- 
tinuing tree  or  trees,  includg  retirg  trees,  as  far  as  materioQ : 
And  the  sd  tester  appted  the  sd  A.  &  B.  exs  of  his  sd  will :  And   Death  and 

imis  the  sd  tester  died  on  the  — —  day  of  witht  havg  p™*****®' 

revo&ed  or  altered  his  sd  will,  wch  was  duly  proved  by  the 

fid  A.  &  B.  in  the  Ppal,  or,  ** District  "  Registry  on  the 

day  of :  [And  whas  the  sd  A.  &  B.  were  on  the Admit- 

day  of duly  admitted  to  all  the  copyhd  hds  devised  by  the  ^pyhauie. 

sd  will]  :  And  whas  all  the  [este  duty  wch  became  payable  Kxecutor- 
on  the  death  of,  &  the  (d),]  funl  &  testy  expses  &  debts  of  "*"*?  '^^^"^ 
the  sd  tester,  &  the  legacies  bequed  by  his  sd  will  have  been 
folly  pd  &  satisfied,  and  one  of  the  annies  thby  bequed  has 
ceased  by  the  death  of  the  annuitant,  &  all  arrears  thof  have 

been  pd,  and  the  sum  of  £ ,  &c.,  Annies  was  appropriated 

&  invested  in  the  names  of  the  sd  A.  &  B.  to  answer  such  of 
the  annies  thby  bequed  as  were  payable  :  And  whas  such  last 
mentd  sum  was  in  the  yr  18 —  sold  &  the  proceeds  invested 
in,  &c. :   And  whas  pt  of   the  sd  tester's  residuary  psonal  Prtsen* 

Bt&^G  of 

este  has  been  got  in  &  realised  by  the  sd  A.  &  B.,  &  the  clear  truatfunda. 

proceeds  thof  (after  such  paymts  &  approprions  as  afsd)  have 

been  invested  by  them  in  the  pchase  in  their  names  of  divers 

stks,  funds,  shares,  &  sees,  psuant  to  the  trusts  of  the  sd  will, 

&  some  of  such  investmts  have  since  been  transposed,  &  the 

parlars  of  the  psnt  investmt  thof  (inclusive  of  the  investmt 

appropriated  to  provide  for  the  sd  annies)  are  specified  in  the 

first  schdle  hto  :  And  whas  the  real  &  leasehd  estes  of  the  sd  ?**^  ^^ 

lcfl£Gllold 

tester  have  not  yet  been  sold  psuant  to  the  trusts  of  his  sd  eatate  not 


converted. 


{c)  The  teetaior  is  supposed  to  have  died  before  1882,  or  to  have  been 
admitted  to  copybolds  vested  in  him  as  trustee  or  mortgagee ;  see  C.  A., 
1881, 8.  30 ;  and  as  to  copyholds,  see  Copyhold  Act,  1894,  repealing,  and,  by 
a.  88,  re^nacting,  the  Copyhold  Act,  1887,  s.  45. 

(d)  The  words  in  this  bracket  wiU  be  inserted  if  the  testator  died  after 
the  1st  of  August,  1884. 
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Penonal 
estate  still 
outfltand- 
ing. 

Desire  to 
retire  and 
appoint. 

Intention 
to  transfer 
stocks. 


Appoint- 
ment. 


Grant  of 
freeholds. 

Parcels. 


Habendam 
to  trustees. 

Covenant 
to  surren- 
der copy- 
holds. 

Assign- 
ment of 
leaseholds. 


will,  &  consist  of,  <fec.,  short  parlara  referrg,  if  convenient,  to  a 
second  schcUe :  And  whas  certn  portions  of  the  sd  testor's 
psonal  este  are  also  still  outstandg  or  unrealised,  &  consist  of, 
&c.,  short  parlars  rejerrg,  if  convenient^  to  a  third  schdle  :  Ani> 
whas  the  sd  B.,  is  desirous  of  being  dischged  from  the  trusts 
of  the  sd  will,  and  the  sd  A.  &  B.  are  desirous  of  apptg  the 
sd  H.  &  K.  to  be  trees  thof  in  the  place  of  the  sd  B. :  Ani> 
WHAS  the  sevl  stks,  funds,  shares,  &  sees  specified  in  the  sd 
first  schdle  hto  are  intd  to  be  forthwith  transferred  into  the  jt 
names  of  or  so  as  to  be  under  the  jt  legal  control  of  the  sd 
A.,  H.,  &  K.  :  NOW  THIS  INDRE  WITNETH,  c&c,  apptrnt 
under  the  power  in  the  will,  if  any,  or  in  the  statnt',  of  H.  dtK,, 
"  to  be  trees  of  the  sd  will  in  the  place  of  the  sd  B.,'*  p.  107 
(a)  :  AND  THIS  INDRE  ALSO  WITNETH  that,  in  psuance 
of  the  sd  apptmt,  the  sd  A.  &  B.  as  trees  do  hby  grt  unto  the 

sd  A.,  H.,  &  K.   (6),  ALL  THOSE  the   sd  freehd hds  & 

premes  hinbfe.  [&  in  the  second  schdle  hto]  mentd,  &  all  & 
singr  other  (if  any)  the  freehd  messes,  tenemts,  lands,  tithes, 
&  hds  whatsr  &  wheresr  by  the  sd  will  of  the  sd  X.  devised 
to  the  use  of  the  sd  A.  &  B.  &  their  hrs,  or  wch  are  now  by 
any  means  vested  in  the  sd  A.  &  B.  upon  the  trusts  of  the  sd 
will ;  To,  HOLD  the  same  unto  &  to  the  use  of  the  sd  A.,  H.,. 
&  K.,  their  hrs  &  assns,  subjt  to  the  leases  &  tenancies  affectg 
the  sd  respive  premes,  upon  the  trusts  hinafter  expd :  [Cart 
by  A.  d'  B.,  with  H.  d-  K.,  to  surrender  the  copyhds  to  the  use 
of  A.,  II.,  d'  K.,  dt  their  hrs,  to  he  inserted  if  the  copyhds  are 
devised  by  the  will  to  the  trees,  see  Precedent  V. ;]  AND  THIS 
INDRE  ALSO  WITNETH  that,  in  psuance  of  the  sd  apptmt. 


As  to  (o)  If  there  is  no  power  in  the  will  to  increase  the  number  of  tmstees^ 

increasing     this  can  only  be  done,  if  at  aU,  under  the  T.  A.,  1893,  see  above,  p.  102.     As 

the  number  ^  ^he  retrospective  operation  of  that  enactment,  se«  p.  99.     If  the  wiU  was. 

t"i8tees.    ^fgpg  ^Y^Q  Act  and  omitted  the  power  in  reliance  on  Lord  Cranworth's  Act 

(which  did  not  authorize  the  number  to  be  increased),  it  is  conceived  that 

the  appointment  to  fill  the  vacancy  should  be  made  under  the  combined 

operation  of  that  Act  and  the  will  (if  containing  a  provision  enabling  the 

number  to  be  increased),  or  the  T.  A.,  1893,  in  which  case   the   retiring 

trustee  need  not  join  in  the  appointment ;   but  to   obviate   doubt   it   is 

better  that  he  should  do  so,  or  if  for  any  reason  he  is  unable  or  unwiUing 

this  should  be  recited  (see  p.  101)  ;  and   (if  the  appointment  is  made  under 

the  T.   A,,   1893,   alone)   he  would,  if  able  and  willing,   have  to  join  in 

it ;  see  p.  101. 

(h)  See  above,  p.  110,  notp  (c). 
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the  sd  A.  &  B.  as  trees  do  hby  assn  unto  the  ed  A.,  H.,  &  E., 

ALL  THOSE  the  sd  leasehd &  premes  hinbfe  [&  in  the  Parcels, 

second  schdle  hto]  mentd,  and  all  other  (if  any)  the  leasehd 

hds  by  the  sd  will  bequed  to  the  sd  A.  &  B.  [their  exs,  ads,  & 

assns],  or  wch  are  now  by  any  means  vested  in  them  the  sd 

A.  &  B.,  upon  the  trusts  of  the  sd  will,  And  also  all  [the  ppty  anj  per- 

mentd  in  the  third  schdle  hto  &  all  other  (if  any)]  the  psonal  ^°  *^' 

este  &  effects  by  the  sd  will  bequed  to  them  in  trust  as  afsd,  & 

now  remaing  unsold  &  undisposed  of,  or  wch  are  now  by  any 

means  vested  in  the  sd  A.  &  B.  upon  the  trusts  of  the  sd  will, 

TOGR  WITH  the  full  benefit  of  all  powers  &  remedies  for  gettg 

in,  recoverg,  and  givg  effectual  rects  for  the  sd  psonal  este  & 

premes  &  every  pt  thof  (c) :  To  hold  the  same  unto  the  sd  Habendum 

A.,  H.,  &  K.,  as  to  the  sd  leasehd  premes,  for  all  the  residue       ^°«^»- 

now  to  come  of  the  term  or  terms,  estes,  or  intts  for  wch  the 

same  resply  are  held,  subjt  to  the  underleases  or  tenancies 

affectg  the  same,  &  as  to  the  sd  other  psonal  este  &  effects 

absolutely,  but  as  to  all  the  sd  premes  upon  the  trusts  hinafter 

expd.     Declan  of  trust  of  the  stks,  d:c.,  dc  the  ppty  conveyed  dc  Declaration 

mnei   db   corted   to    be    surrendered,   p.  108:    [AND    THIS  ''^*™^- 

IXDRE  ALSO  WITNETH  that  the  sd  A.  &  B.  as  trees  do  IZ^^^a 

hby  grt  unto  the  sd  A.,  H.,  &  K.,  all  &  singr  the  fre<?hd  hds  mortgage 

wch  were  vested  in  the  sd  testor  upon  any  trust  or  by  way  of 

mtge,  &  wch  were  by  his  sd  will  devised  to  the  use  of  the  sd 

A.  &  B.  <fc  their  hrs :  To  hold  the  same  unto  &  to  the  use  of 

the  sd  A.,  H.,  &  K.,  &  their  hrs,  subjt  to  the  equities  affectg 

the  same  resply]  (d).     In  wits,  &c. 

The  first  Schdle  above  refd  to. 

{^InvestrntsJ] 

The  second  Schdle  above  refd  to. 

[^Real  dt  leasehd  estes.2 

■ ■ ■ —  i 

(e)  The  power  of  attorney  to  use  the  names  of  the  assignors  is  omitted  as 
being  unnecessary.     See  p.  112,  note. 

(d)  The  transfer  of  the  trust  and  mortgage  estates  (if  any),  which  were  As  to 
▼ested  in  the  testator  was  never  necessary,  and  was   always   of  doubtful   transfer- 
propriety,  except  as  to  any  mortgages  which  have  been  appropriated  as   "^8  trust 
part  of  the  trust  estate  j  see  4  Dav.  Prec.  650.    In  the  case  of  a  testator   ^^  ^^^'^' 
dying  since  the  31st  Dec,  1881,  such  estates  would  vest  in  the  executors   egt^atcs 
under  the  C.  A.,  1881,  s.   30   (except  as  to  copyholds  to  which  he  had 
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A  freehd  farm  &  lands  known  as  -,  situate,  <fec.,   & 

comprisg acres  or  thrabts. 

A  freehd  plot  of  land  situate,  &c.,  adjoing,  &c.,  containg, 
&c.,  or  thrabts. 

A  copyhd  messe  or  tenemt,  situate,  &c.,  held  of  the  manor 
of . 

A  leasehd  messe  &  land  at,  &e.,  held  under  a  lease,  dated, 
&c.,  for  a  term  of yrs,  from,  &c.,  at  the  yrly  rent  of,  &e. 

The  third  Schdle  above  refd  to. 

[^Outstandg  psonal  este,^ 

A  revy  share  or  intt  in  a  legacy  of  £ under  the  will  of 

X.,  proved  at on  the day  of,  &c. 

A  sum  of  £ due  from,  &c.,  on  the  secy  of  a  bond, 

dated,  &c. 


X. 

APPOINTMENT  by  Surviving  Trustee  of  a  Well  of 
separate  sets  of  Trustees  for  distinct  parts  of  the 
Property  held  under  distinct  Trusts  (a),  in  place  of 
Himself  and  Deceased  Trustee.  Vesting  Declara- 
tion (b). 

Parties.  Parties,  A.,  retirg  tree,  1 ;  B.  &  C,  new  trees  of  pt  of  trust 

ppty,  2  ;  D.  &  E.,  new  trees  of  remr  of  trust  ppty,  3 ;  Recite 

Eecitalfl.  will  givg  real  d'  psonal  ppty  to  A.  dt  X.,  upon  trust  to  convert, 
d'C,  p.  124,  d  to  hold  investmts  after  death  of  testor's  wife  as  to 
one  moiety  upon  trust  for  testor's  son,  Y.,  his  vnfe  d  chin  d  next 
of  kin,  d  as  to  the  other  nioiety  upon  trust  for  testor*s  daur  Z., 
her  husbd  &  chin  d  next  of  kin.  Power  {if  any)  of  apptmt  of 
new  trees  in  sumivg  or  continuing  (inclvdg  retirg)  trees,  to  be  set 


been  admitted ;  see  the  Copyhold  Act,  1894,  a.  88),  and  ought  certainly 
not  to  be  transferred  on  an  appointment  of  new  trustees,  except  in  the 
case  before  mentioned ;  and  in  that  case  it  would  seem  that  the  transfer 
might  be  made  by  a  separate  deed  not  disclosing  the  trust,  in  the  same 
mode  as  in  i2e  Harman,  24  Ch.  D.  720,  where  the  mortgage  was  vested  in 
the  testator  as  a  trustee  only,  and  not  beneficially. 

(a)  See  p.  103. 

(b)  As  to  registered  land,  see  p.  106.    If   the  testator  died  after  1897» 
see  p.  488,  note  (c). 
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outfuUy  as  far  a$  material.     Death  of  testor  dt  probate  of  wUl, 

p.  125.    Assent  of  exorSj  if  not  also  treeSy  if  testor  died  after 

1897.     Conversion^  dtc.y  dt  investmt  of  residuary  este,  p.  125. 

Death  of  wife.    Death  ofX.    And  whas  the  investmtB  specified  Appropna- 

in  the  first  schdle  hto  representg  one  eql  moiety  of  the  net  distinct 

proceeds  of  the  sale  &  conversion  of  the  residuary  este  of  the  portioM 

8d  testor  have  been  appropriated  by  the  sd  A.  to  be  held  upon  estate. 

the  trusts  decld  by  the  sd  will  for  the  benefit  of  the  tester's 

son  T.,  &  his  wife  &  chin  &  next  of  kin,  &  the  investmts 

specified  in  the  2nd  schdle  hto  representg  the  other  eql  moiety 

of  the  same  net  proceeds,  have  been  appropriated  by  the  sd 

A.  to  be  held  upon  the  trusts  decld  by  the  sd  will  for  the  benefit 
of  the  tester's  daur  Z.,  her  husbd  &  chin  &  next  of  kin,  Desire 
of  A.  to  retire,  d  to  appt  B.  dt  G.  **  new  trees  of  the  sd  first 
mentd  moiety  of  the  sd  trust  premes,*'  dt  D.  dt  E.  of  the  second 
noiety,  p.  110  (c),  dt  their  consent.  NOW  THIS  INDRE  Wit- 
WITNETH  that  in  psuance  of  the  sd  desire  the  sd  A.  in  "^* 
eiercise  of  the  powers  in  this  behalf  conferred  upon  him  by 

the  sd  will  or  the  statute  in  that  behalf,  &  of  every  or  any 
other  power,  &c.,  hby  appts  the  sd  B.  &  C.  to  be  trees  of  the  Appoint- 
ad  will  in  the  place  of  the  sd  X.,  deced,  &  of  him  the  sd  A.  so  JJ^^ 
&kr  as  regards  the  moiety  of  the  residuary  este  of  the  sd  tester  of  p&rt  of 
wch  was  bequed  by  his  sd  will  upon  trust  for  the  sd  T.,  his  peity.^"*' 
wife  &  chin  &  next  of  kin  as  thrin  mentd.  And  hby  declares  Vesting 
that  all  the  investmts  &  ppty  specified  in  the  sd  1st  schdle  l^^] 
hto  shl  inunedly  upon  the  exon  of  these  psnts  vest  in  the  sd 

B.  k  G.  upon  the  trusts  last  afsd  or  such  of  them  as  are  now 
SQbsistg.  Similar  apptmt  dt  dedans  as  to  the  other  moiety.  In 
WITS,  &e- 

l^Schdles  of  investmts.^ 

(c)  In  the  ease  of  real  estate,  the  appointment  may  be  of ,    '^  the    sd  Variations 

B.  &  C.  to  be  trees,  &c.,  so  far  only  as  regards  the este 

&  hereds  situate,  &c.,  devised  by  the  sd  will,  but  not  further, 
k  the  sd  D.  &  E.  to  be  trees,  &c.,  so  far  only  as  regards  the 

este  &  hds  situate,  &c.,  devised  by  the  sd  will  but  not 

further,"  &c. 

(d)  Or  the  trust  estate  may  be  vested  by  assignment  in  the  old  way.  If 
it  consists  of  Stock  Exchange  investments  or  mortgages,  it  wiU  be  trans- 
ferred separately  in  the  nsual  way,  and  a  declaration  of  trust  added ;  seo 
the  above  Precedents  and  notes. 

K.E. — VOL.  I.  9 


for  real 
estate. 
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£eciUl8. 


Death  of 
one  tmstee 
in  testa- 
tor's life- 
time. 

Probate. 

Another 
tmstee 
having 
renounced. 


XI. 

APPOINTMENT  o/Nbw  Trustees  o/a  Will  and  Codicils, 
containing  various  specific  and  other  devises  and 
•  bequests  to  the  trustees,  one  trustee  having  Died, 
another  having  Refused  to  act,  and  the  third  Re- 
tiring, hut  only  Two  being  appointed  in  the  place  of 
the  Three.  Variations  where  the  appointment  is  made 
under  the  Statute  (a).  The  Beneficiaries  who  are 
sui  juris  Join  to  testify  their  Approval  and  Release 
the  Retiring  trustee  (b). 

PABTiESf  A.,  retirg  tree  d  donee  of  power,  1 ;  X.,  T.,  <k  Z., 
beneficiaries,  2;  H.  rf  K.,  nexc  trees,  8.  Recite  will  (c),  noticg 
cM  the  devises  dt  bequests  to  the  trees,  A.,  D.,  dc  F,,  <t  the  apptmt 
of  them  to  be  exors,  dt  setting  forth  the  power  (if  any)  to  appt  new 
trees  in  the  place  of  trees  dying,  whether  in  the  lifetime  of  the 
testor  or  aftwds,  or  refusg  to  act,  or  retirg,  vested  in  the  survirg, 
continuing,  or  retirg  (d)  tree  or  trees,  with  power  to  increase  or 
reduce  the  no.:  Codls :  Death  of  testor;  assent  of  exors  to 
bequests,  and,  if  testor  died  after  1897,  to  devises  also :  And 
WHAS  the  sd  F.,  one  of  the  trees  appted  by  the  sd  will,  died  in 

the  lifetime  of  the  sd  testor,  namely  on  the day  of : 

And  WHAS  the  sd  will  &  codls  were  duly  proved  by  the  sd  A. 

alone  in  the Registry  on  the day  of :  And  whas 

the  sd  D.  renounced  probate  of  the  sd  will  &  codls,  &  never 
acted  in  the  admon  of  the  este  of  the  sd  testor  or  the  exon  of 
the  trusts  of  the  sd  will  &  codls,  &  declined  to  accept  such 
trusts  [&  by  deed  poll  under  his  hand  and  seal,  dated,  &c., 
disclaimed  the  sd  trusts,  &  all  the  estes  &  ppty,  real  &  psonal. 


(a)  See  T.  A.>  1893,  b.  10,  and  above,  p.  99. 

(h)  Trustees  sometimes  stipulate  for  a  release  on  their  retirement,  but  a 
complete  release  cannot,  of  conrse,  usually  be  given.  See  for  other  forms 
Yol.  II.,  Releases.    As  to  registered  land,  see  p.  106. 

(c)  Unless  the  appointment  is  supplemental,  see  p.  124,  note. 

(d)  Unless  the  power  were  expressly  ezerciseable  by  a  retiring  trustee 
or  the  case  is  within  the  T.  A.,  1893,  two  deeds  would  in  this  case  be 
necessary,  namely,  1.  An  appointment  by  A.  (as  a  oontinuing  trustee)  of  a 

r  ntf'  "^      ^^^  trustee  in  the  place  of  the  disclaiming  trustee ;  and  2.  An  appoint- 
Irastee.         ment  by  the  newly  appointed  trustee  of  a  new  trustee  in  place  of  A.  re- 
tiring.   For  an  appointment  by  a  disclaiming  trustee,  see  post,  p.  136. 


Mode  of 
appoint- 
ment 
where  no 
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by  the  sd  will  &  codls  devised  &  bequed  as  afsd].     [^Recitals 
ihowing  that  exorship  has  been  wound  up,  see  last  Precedent,  <t 
ike  intts  of  the  beneficiaries  X.,  Y.,  d  Z. :]  And  whas  the  sd  A.  Desire  to 
is  desirous  of  being  dischged  from  the  treeship  of  the  sd  will  J^^^^^ 
&  codls,  &  it  is  desired  to  appt  the  sd  H.  &  E.  to  be  trees  of 
the  sd  will  &  codls  in  the  place  of  the  sd  A.  &  D.,  but  it  is  not 
intd  at  psnt  to  supply  the  place  of  the  sd  F.  as  a  tree  thof  (e) :  And  Agreement 
WHAS  the  sd  A.  has  agrd  at  the  request  of  the  sd  pties  hto  of  the  J^i^^"®' 
2nd  pt  to  make  the  sd  apptmt,  upon  their  joining  hrin  to  joining, 
testify  their  approval,  &  to  give  him  such  rele  as  is  hinafter 
contd,  wch  they  have  agrd  to  do  :  NOW  THIS  INDRE  WIT-  Appoint- 
SETH,  &c.,  apptmt  under  the  power  in  the  will  or  the  statutory  ^^^^ 
power,  by  A.,  "with  the  approval  (hby  testified)  of  the  sd  pties 
hto  of  the  2nd  pt/*  of  H.  dt  K.  to  be  trees  in  the  place  ofA.d 
D.,  p.  107 :  AND  TfflS  INDRE  ALSO  WITNETH  that  in  Convej- 
psuance  of  the  sd  apptmt  the  sd  A.,  as  tree,  doth  hby  grant  f^hof^jg 
unto  the  sd  H.  &  K.,  convce  of  freehds  to  use  of  H.  dt  K. — 
utnmt  by  A,,  "  as  tree,"  io  H.  db  K.  of  leasehds  dt  psonalty — 
tf  declon  of  trust  of  the  ppty  conveyed  dt  assned,  as  in  last  Pre- 
cedent, addg   a  referee   to   the   codls:    AND    THIS    INDRE  Release  to 
FURTHER  WITNETH  that  in  psuance  of  the  sd  agrmt  &  in  ^^^ 
conson  of  the  premes,  the  sd  pties  hto  of  the  2nd  pt  do  resply 
hby  to  the  extent  of  their  intts  &  ability  rele  the  sd  A.,  his  hrs, 
exs,  &  ads,  from  all  claims,  demands,  actions,  &  pcdgs  in  respt 
of  the  sd  trust  este  &  premes  under  the  sd  will  &  codls  of  the 
8d  testor  k  the  trusts  thof  or  in  respt  of  any  sale,  investmt,  or 
transposon  of  investmt,  paymt,  or  other  dealg,  or  anythg  done 
or  omitted  by  the  sd  A.  in  respt  thof  or  orwise  howsoever  in 
relon  thto.     In  wits,  &c. 


(e)  The  proper  course  where  the  number  of  trustees  is  reduced,  whether   Ponn  of 
under  an  express  power  or  under  the  statutory  power^  is  considered  to  appoint- 
be  to  leave  one  Tacancy  expressly  unfilled,  in  order  that  it  may  be  fiUed   ™^"^  where 
up  hereafter,  if  desired ;  since  otherwise  an  additional  trustee  could  not  be    '^""^^^  ^ 
ftfterwards  appointed  so  as  to  restore  the  original  number  (except  by  the 
citcoity  of  two  deeds),  until  a  fresh  vacancy  occurs ;  see  the  T.  A.,  1893, 
a.  10  (2)  (e),  and  above,  p.  102. 
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Supple-    . 
mental 
to  tbe  set- 
tlement, 

and  to 
former 
appoint- 
ment of 
new  truB- 
tee, 

and  deed 
transfer- 
ring trust 
estate. 


Surrender 
of  copy- 
holds. 


Death  of 
one  trustee, 
lunacy  of 
another, 

and  ab- 
sence of 
the  third. 

As  to 
making 
deed  sup- 
plemental. 


XII. 

APPOINTMENT  by  Supplemental  Deed  of  Thbbb  New 
Trustees  of  a  Settlement  of  real  and  personal  estate, 
under  the  statutory  power,  where  one  trustee  is  Dead, 
another  a  Lunatic,  and  the  third  has  gone  to  Beside 
Abroad.  Declaration  by  the  Appointor  Vesting  the 
Trust  Estate  in  the  new  trustees.    A  short  form  (a). 

Parties,  A.,  donee  of  power,  1 ;  B.,  C,  dt  D.,  new  trees^  2- 
Whas  these  psnts  are  intd  to  be  read  as  supplemental  to  an 
indre  dated,  &c.,  &  made,  &c.,  being  the  settlemt  exted  on  the 
marre  of  the  sd  A.  with  the  sd  E.,  his  late  wife,  the  power  of 
apptg  new  trees  whof  is  vested  in  the  sd  A.,  &  supplemental  to 
an  indre  of,  &c.,  being  an  apptmt  of  the  sd  L.  to  be  a  tree  of 
the  sd  settlemt  in  the  place  of  M.,  one  of  the  trees  thof  who 
was  dead,  jtly  with  the  sd  N.  &  0.,  &  supplemental  to  an  indre 
of,  &c.,  whby  the  sevl  freehd  &  leasehd  hds,  the  short  parlars 
of  wch  are  contd  in  the  first  &  second  pts  of  the  schdle  hto 
resply,  were  assured  to  the  sd  L.,  N.,  &  0.,  as  to  such  of  the 
sd  hds  as  are  of  freehd  tenure  in  fee  simple,  &  as  to  such  of 
the  sd  hds  as  are  of  leasehd  tenure  for  the  respive  residues  then 
unexpired  of  the  terms  grted  by  the  sevl  indres  of  lease  thrin 
recited,  &  the  sevl  copyhd  hds  &  premes,  the  short  parlars 
whof  are  con  ted  in  the  fhird  pt  of  the  sd  schdle  hto,  were  covted 
to  be  surrendered  to  the  sd  L.,  N.,  &  0.  and  their  hrs,  on  the 
trusts  of  the  sd   settlemt :   And  whas  the  sd  copyhd   hds  & 

premes,  were  on  the day  of  duly  surrendered  in 

psuance  of  the  sd  covt,  &  the  sd  L.,  N.,  &  0.  were  duly 

admitted  thto  :  And  whas  the  sd  L.  died  in  the  year :  And 

WHAS  the  sd  N.  is  of  unsound  mind  &  has  been  so  found  by 
inquison  dated,  &c.,  [or,  but  has  not  been  so  found  by  in- 
quison] :  And  whas  the  sd  0.  in  the  month  of went  to 


(a)  Ab  to  registered  land,  see  p.  106.  As  to  making  the  deed  supplemental 
to  the  settlement  and  the  prior  supplemental  deeds^  see  above,  p.  71,  note ; 
there  is  a  practical  convenience  in  indicating  shortly  the  nature  of  the  prior 
deeds  as  is  here  done,  and  the  precedent  would  otherwise  be  scarcely 
intelligible ;  if  preferred,  the  particulars  of  the  prior  deeds  may  be  given  in 
a  schedule.  As  to  the  power  to  appoint  new  trustees  and  to  vest  the  trust 
estate  by  the  declaration  of  the  appointor,  see  T.  A.,  1893,  ss.  10  &  12,  and 
above,  pp.  99  et  seq. 
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reside  abroad  at  ,  &  has  ever  since  remained  &  still 

remains  abroad  :  Desire  to  appt  B.,  C,  dt  D.,  trees  in  the  place 
ofL.y  N.,<tO. :  And  whas  the  ppty  now  subjt  to  the  trusts  of  Present 
4he  Bd  settlemt  consists  of  the  sd  hds  assured  by  the  above-  trust  pro- 
mentd  indre  of,  &c.,  &  the  sd  surrender  &  admittance  wch  are  v^^^y- 
reeply  specified  in  the  first;,  second,  and  third  pts  of  the  sd 
schdle  hto,  &  the  sevl  bond  debts,  policies  of  assurce,  revy 
intts,  &  annies  or  yearly  sums  wch  are  resply  specified  in  the 
fourth  pt  of  the  sd  schdle,  &  the  furniture  &  effects  wch  are 
specified  in  the  fifth  pt  of  the  sd  schdle,  &  the  sevl  mtge  debts, 
stks,  funds,  shares,  &  sees  which  are  resply  specified  in  the 
sixth  pt  of  the  sd  schdle :  And  whas  it  is  intd  that  the  sd  Copyholds, 
<x)pyhd  hds  &  premes,  &  the  sd  mtge  debts  &  the  sees  for  the  ^^J^S 
same,  &  the  sd  stks,  funds,  shares,  &  sees  wch  are  resply  ^  ^e  trans- 

f erred 

mentd  or  specified  in  the  third  &  sixth  pts  of  the  sd  schdle  separately, 
hto,  shl,  as  soon  as  may  be,  be  assured*  or  transferred  to  or 
vested  in  the  sd  B.,  C,  &  D.,  upon  the  trusts  of  the  sd 
settlemt  (b) :   NOW  THIS   INDEE  WITNETH  that  the  sd  Appoint- 
A.,  in  exercise  of  the  power  for  this  ppose  vested  in  him  by 
the  sd  settlemt  &  the  statute  in  that  behalf,  &  of  every  other 
power,  Ac,  doth  hby  appt,  &c.,  apptmt  of  B.,  C,  dt  D.  trees  in 
phce  ofL.,  N.y  dt  0.:  AND  THIS  INDRE  ALSO  WITNETH  Vesting 
that  in  psuance  of  the  sd  apptmt  &  in  exercise  of  the  power  in  tion. 
this  behalf  conferred  by  the  statute  on  that  behalf,  he,  the  sd 
A.,  doth  hby  declare  that.  First,  the  sevl  freehd  &  leasehd  As  to  free- 
hds  &  premes  mentd  or  desed  in  the  first  &  second  pts  of  the  i^hohis, 
schdle  hto  &  all  other,  if  any,  the  freehd  &  leasehd  hds  & 
premes  assured  by  the  sd  indre  of,  &c.,  or  wch  are  now  by 
Any  means  vested  in  the  sd  N.  &  0.,  as  sHch  survivg  trees  as 
afsd  (exclusive  of  any  lands  or  hds  vested  in  them  by  way  of 


(6)  If  the  copyholds  have  not  been  actuaUy  surrendered  to  the  trustees.   As  to  rest- 
4M)  that  the  legal  estate  is  outstanding,  the  equitable  interest  (that  is  to  ing  the 
saj,  the  right  to  caU  for  a  conyeyance  of  the  legal  estate)  may  be  in-  property  ia 
eluded  in  the  vesting  declaration,  though  it  would  in  fact  pass  to  the  ^     ^^ 
Dew  trustees  by  yirtue  of  their  appointment  and  without  any  transfer ; 
tee  aboTe,  p.  123.    The  lunacy  of  one  of  the  trustees  would  in  this  case 
oeoessitate  an  application  to  the  Court  under  the  Lunacy  Act,  1890,  SS 
Tict  c  5  (see  ss.  135  et  uq.,  s.  140,  has  been  replaced  by  the  T.  A.,  1893, 
8.  40),  in  order  to  effect  the  transfer  of  those  portipns  of  the  trust  estate 
which  cannot  be  vested  by  the  appointor's  declaration;  see  as  to  this, 
pp.  100, 105. 
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mtge  for  securg  any  moy  subject  to  the  trusts  of  the  sd 
settlemt),  &  all  the  este  &  intt  of  the  sd  N.  &  0.,  as  such 
survivg  trees  as  afsd,  m  the  same  respive  premes,  And 
Secondly,  the  sevl  bond  debts  &  intt,  policy  moys,  revy  intts, 
annies,  or  yrly  sums,  &  premes  specified  in  the  fourth  pt  of 
the  sd  schdle  hto,  &  the  right  to  recover  &  rece  the  same 
respive  premes,  &  all  the  este  &  intt  of  the  sd  N.  &  0.  as  such 
survivg  trees  as  afsd  thrin.  And  Thibdlt,  all  the  furniture  & 
effects  specified  in  the  fifth  pt  of  the  sd  schdle  hto,  &  all  the 
este  &  intt  of  the  sd  M.  &  0.  as  such  survivg  trees  as  afsd  thrin, 
shl  resply  vest  in  the  sd  B.,  C,  &  D.,  their  hrs,  exs,  ads,  & 
assns  resply  as  jt  tenants,  upon  &  for  the  trusts  &  pposes  upon 
&  for  wch  the  same  resply  ought  to  be  held  by  virtue  of  the  sd 
indre  of  settlemt  or  orwise.     In  wits,  &c.  (a). 

The  Schdle  above  refd  to. 

Pts.  1,  2,  d:  3. — Freehds,  leasehds  dt  copyholds. 

Pt.  4. — A  bond,  dated,  &c.,  under  the  hand  &  seal  of,  &c.,. 

whby  the  sd became  bound  to in  the  penal  sum  of 

£ conditioned  for  the  paymt  of  £ &  the  ppal  moy  & 

intt  now  due  &  henceforth  to  become  due  for  the  same  &  the 
full  benefit  &  advantage  thof. 

The  sevl  policies  of  assurce  on  the  lives  of & resply, 

parlars  whof  are  as  follows : 


Name  of 
Office. 

Persons  in 

whose  names 

Policy  effected. 

Amount  of 
Policy. 

Date. 

Number. 

r 

Premium. 

• 

All  the  share,  este  &  intt  of  the  sd under  the  above 

recited  indre  of  settlemt  [will],  expectant  &  to  take  effect  in 


(a)  Notice  of  the  deed  should  be  given,  as  regards  the  ohoses  in    actici 
tranaf  erred  by  it,  to  theseyeral  debtors,  insorance  offices,  and  trustees. 
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po68on  on  the  death  of [or  the  default  or  failure['of  issue 

of  the  sd by  his  wife wch  shall  last^happen]  of  & 

An  anny  or  yrly  sum  of  £ arisg,  &c.,  (m  the  case  may  be.  Annuity. 

&  payable,  &c. 

Pt.  6, — The  furniture  &  househd  effects  in  the  house  of Fumituw. 

or  such  pts  throf  as  are  subject  to  the  trusts  of  the  will  of  the 
above-mentd  tester. 

Pt.  6. — ^A  sum  of  £ with  intt  seed  on  mtge,  dated,  &c.,  Mortgage 

of  an  este  situate,  &c.  ^•^*''  ^ 

£ 2|  p.c.  Consold  Stk. 

£ £4  p.c.  Prefce  Stk  of  the Rly  Co. 

shares  of  £ each  of  the Co  Limd. 


XIII. 

APPOINTMENT  of  new  Trustees  of  a  Settlement  wnd^r 
a  Power  vested  in  a  Lunatic  (6). 

PastjbSj  a.,  "a  pson  of  unsound  mind  so  duly  found  by 
mquison  actg  by  B.,  the  duly  appted  comtee  of  his  este,"  in 
case  of  lunatic  not  so  found  by  inquison  say  **  a  pson  of  unsound 

mind  not  so  found  by  inquison  actg  by  B.  of ,  the  pson 

appted  to  exercise  the  powers  of  a  comtee  of  his  este,"  1 ;  C. 
D.,  &  E.,  new  trees,  2.     Recite  settlemt  givg  a  power  to  appt  new 
trees  to  A.,  A  death,  dtc.  of  X.  dt  F.,  the  trees  of  the  settlemt. 
And  whas  by  an  order  dated,  &c.,  &  made  in  the  matter  of  the  Order  in 
lunacy  of  the  sd  A.,  it  was  ordered  that  the  sd  B.  as  such  comtee  ^"°^^ 
as  afsd  shd  be  at  liberty  in  the  name  &  on  behalf  of  the  sd  A.  to 
exercise  the  power  vested  in  him  as  hinbfe  is  recited  of  apptg 
the  sd  C,  D.,  &  E.  as  trees  of  the  sd  settlemt  in  the  pl^ce  of  the 
sd  X«  &  Y.,  &  that  for  the  ppose  of  vestg  any  este  or  intt  in  the 
ppty  Bubjt  to  the  trusts  of  the  sd  settlemt  in  the  sd  C,  D.  &  E., 
the  sd  B.  as  such  comtee  as  afsd  shd  be  further  at  liberty  in 
his  name  &  on  his  behalf  to  exte  such  deeds  &  instrumts  as 
he  might  think  necy  &  pper,  to  be  first  settled  &  approved  by 
the  masters  in  lunacy ;    And  whas  ,  Esq.,  one  of  the 


(b)  See  p.  100.    Ae  to  registered  land,  see  L.  T.  A.  1875,  ■.  88. 
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ApproTal 
of  master. 


masters  in  lunacy  has  settled  &  approved  of  these  psnts  as  a 
pper  deed  to  be  exted  psuant  to  the  sd  order,  &  in  testimony 
of  such  his  approval  the  seal  of  the  sd  masters  has  been 
affixed  in  the  margin  hrof .  NOW  THIS  INDEE  WITNETH 
that  in  psuance  of  the  sd  order  the  sd  A.,  actg  by  the  sd  B. 
as  such  comtee  as  afsd,  continue  apptmt  of  C\,  D.,  d  E.y  as 
new  trees,  p.  107,  &  the  sd  A.,. actg  by  the  sd  B.  as  such 
comtee  as  afsd,  doth  hby  declare,  continue  vestg  decUm,  p.  107  ; 
declon  of  trust,  p.  108.     In  wits,  &c. 


Becitab. 


XIV. 

DISCLAIMER  and  Appointment  of  New  Trustees  hy  the 
Disclaiming  Trustee  under  a  ^ill,  the  Personal 
Representative  of  the  Testator,  joining  for  the 
purpose  of  vesting  the  trust  estate  in  the  New 
Trustees.  Variations  where  the  Heir  join^  also^ 
and  where  it  is  vested  hy  the  Declaration  of  Hie 
Appointor  under  the  Trustee  Act,  1893  (a). 

Parties,  A.,  disclaiwg  tree,  1 ;  [B.,  hr-at-law  oftestor,  if  testor 
died  before  1898],  2;  C,  legal  psonal  repve  of' testor,  3;  D. 
&  E.,  new  trees',  4.  Recite  will  ofX,,  statg  the  gifts  of  real  and 
psonal  este  to  A.  dk  K.  "  upon  certn  trusts  thrin  mentd,"  {^the 
power,  if  any,  to  ajrpt  new  trees,  exercisable  by  refusg  or  decling 
trees,  ifwillg,  to  be  recited  fuUy^,  ct  the  apptmt  ofexor;  Death 


trustee  to 
appoint 
new  trus- 
tees. 


(a)  As  to  registered  land,  see  note,  p.  106.  If  the  testator  died  after  1897, 
Power  of  see  note,  p.  488.  A  disclaiming  trustee  can  exercise  an  express  power  of  ap- 
disclaiming  pointing  new  trustees  which  extends  to  a  trustee  who  refuses  to  act,  Exp,  Hcbdley, 
5  De  G.  &  S.  67,  and  the  power  conferred  by  the  T.  A.,  1893,  s.  10,  but  he 
cannot  exercise  an  express  power  given  only  to  surviving  or  continuing 
trustees,  or  the  power  given  by  Lord  Cranworth's  Act,  see  Travis  v. 
Illmgworiht  2  Dr.  &  Sm.  344.  Both  the  disclaiming  trustees  might,  of 
course,  concur  in  the  appointment,  but  it  is  here  assumed  that  the  one  first 
disclaiming  objects  to  do  so.  The  disclaiming  trustee  cannot  convey  the 
trust  property,  which  would  be  repugnant  to  his  disclaimer,  Urch  v.  Walker, 
3  M.  &  Cr.  702 ;  it  must  be  conveyed  to  the  new  trustees  by  the  heir  or 
legal  personal  representative  of  the  testator,  as  the  case  may  require,  unless 
it  can  be  vested  in  them  by  the  declaration  of  the  appointor  under  the  T.  A., 
1893,  s.  12  (see  p.  104  et  seq.).  In  the  former  case  it  may  be  better  to  make 
the  conveyance  by  a  separate  deed,  as  the  disclaiming  trustee  is  not  con- 
cerned witii  it ;  in  the  latter  case  it  must  be  by  the  same  deed  (see  p.  105). 
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oftestor,  d  grt  of  probate  or  Ires  ofadmon  with  tvill  annexed  to 

C.  [rf  hrship  of  B.,  if  testor  died  before  1898].     And  whab  by  a  Disclaimer 

deed  poll  dated,  &c.,  ander  his  hand  and  seal,  the  sd  E.  has  ^y  ^^^ 

trustee. 

renoanced  &  disclaimed  all  the  real  &  psonal  este  &  premes  by 
the  sd  will  devised  &  bequed  to  him  jtly  with  the  sd  A.,  and 
all  trusts,  powers,  &  authorities  vested  in  him  the  sd  E., 
whether  jtly  with  the  sd  A.  -or  orwise,  &  the  office  of  tree 
ander  the  sd  will  [or  recite  death  of  K.  in  testor* a  lifetime,  as 
the  case  may  be  (b)] :  And  whas  the  sd  A.  has  declined  to  Refusal  of 
accept  the  devises  &  beqts  made  to  him  jtly  with  the  sd  E.  in  ^*J®'  ^ 
k  by  the  sd  will,  or  to  act  as  tree  thrunder,  except  for  the 
ppose  of  exercisg  the  power  of  apptg  new  trees  thof  in  the 
place  of  the  sd  E.,  &  of  him  the  sd  A.,  wch  he  has  agrd  to  do 
by  apptg  the  sd  D.  &  E.  to  be  such  trees  in  mner  hinafter 
mentd :  ^Existg  state  of  trust  ppty,  p.  125,  mutatis  mutandisl : 
NOW  THIS  INDEE  WITNETH,  &c.,  disclaimer  by  A.,  see  wit- 
DiscLAiMGB,  save  &  except  the  power  of  apptg  new  trees  of  the  »*««*«**^- 
ad  will  wch  is  hinafter  exercised  by  him,  the  sd  A. :  AND 
THIS  INDEE  ALSO  WITNETH,  &G.,appt7nt  by  A.  ofD,  d 
E.to  be  new  trees  in  the  place  of  K.  dA.,  p.  107  :  [AND  THIS 
DfDBE  ALSO  WITNETH,  &c.,  convce  d  assnmt  of  real  d 
psonal  trust  este  by  [testm's  hr  *'  aa  tree  '*  d]  psonal  repve  '*  as 
1^  psonal  repve  of  the  sd  X."  [resply]  to  D.d  E,y  p.  126  ;  or, 
deelon  by  A.  restg  the  trust  este  in  D.  d  E,,  under  the  T.  A., 
1893,  p.  107].    In  wits,  &c. 


XV. 

APPOINTMENT  6^  Supplemental  Deed  of  new  trustee  of 
a  W^iLL  in  place  of  a  trustee  who  is  abroad  tvhere  it  is 
DOUBTFUL  whether  the  power  is  vested  in  the  Tenant 
FOR  Life  or  the  Continuing  Trustee  (c). 

Pasties,  A.,  tenant  for  life,  1 ;   B.,  continuing  tree,  2 ;    C,   Recitals. 
new  trees,  3.     Whas  these  psnts  are  intd  to  be  supplemental  ^e®^  eup- 

plemental. 

(6)  If  K.  snrvived  the  testator  and  acted,  his  executors  or  administrators, 
aod  not  A.,  would  be  the  proper  persons  to  appoint  the  new  trustees  under 
the  usual  power. 

(c)  As  to  registered  land,  see  p.  106.     This  is  the  case  of  a  will  before    Doubt  as 

the  C.  A.,  1881,  in  which  the  power  in  Lord  Cranworth's  Act  was  relied   to  donee 

of  power. 
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Tmstee 
abroad. 

Desire  to 
appoint. 


Appoint- 
ment. 


Vesting 
declara- 
tion. 


to  the  will  dated,  &c.,  &  proved,  &c.,  of  X.  deeed  (hinafter 
refd  to  as  the  will)  whof  the  sd  B.  &  T.  are  the  psent  trees,  A 
whby  it  was  provd  that  the  power  of  apptg  new  trees  thof  in 
the  place  of  any  tree  or  trees  who  shd  die  or  be  desirous  of 
being  dischged  or  refuse  or  become  incapable  to  act  shd  be 
vested  in  the  sd  A.  durg  his  life  :  And  whas  the  sd  Y.  in  the 

yr went  to  reside  &  has  ever  since  resided  at out  of 

the  United  Kingdom :  And  whas  the  sd  A.  &  B.  are  desirous 
that  the  sd  C.  shl  be  apptd  to  be  a  tree  of  the  will  in  the 
place  of  the  sd  Y.,  but  it  is  considered  doubtful  whether  under 
the  circes  the  power  of  apptg  such  new  tree  is  vested  in  the  sd 
A.  as  the  pson  nominated  for  the  ppose  by  the  will,  or  in  the 
sd  B.  as  the  continuing  tree  thof :  Recitals  as  to  trust  ppty^ 
dtc.  NOW  THIS  INDBE  WITNETH,  that  the  sd  A.,  in 
exercise  of  the  power  (if  any)  for  this  ppose  vested  in  him  by 
virtue  of  the  will  &  the  statute  in  that  behalf,  as  the  pson 
nominated  in  that  behalf  by  the  will,  &  of  every,  &c.  And 
the  sd  B.  in  exercise  of  the  power  (if  any)  for  this  ppose  vested 
in  him  by  virtue  of  the  statute  in  that  behalf  as  the  continu- 
ing tree  of  the  will  &  of  every,  &c.,  do  resply  hby  appt  the  sd 
C,  &c.,  a'pptmt,  AND  THIS  INDBE  ALSO  WINETH,  that 
in  psuance,  &c.,  &  in  exercise  of  the  power  for  this  ppose 
vested  in  the  sd  A.  or  the  sd  B.  (as  the  case  may  be)  they^ 
the  sd  A.  &  B.  do  resply,  &c.,  vestg  declon.     In  wits,  &c. 


on,  the  tenant  for  life  being  nominated  to  exercise  it.  As  the  Act  of 
1860  does  not  apply  to  a  trustee  resident  abroad  (the  words  "  incapable  to 
act"  meaning  personal  incapacity,  see  Re  Bignold,  7  Ch.  223),  it  is  necessary 
to  have  recourse  to  the  T.  A.,  1893  ;  and  as  it  might  be  doubtful  whether 
the  power  in  that  case  was  in  the  tenant  for  life  or  the  continuing  trustee 
(as  to  which  see  Re  Walker,  24  Ch.  D.  698,  ante,  p.  99),  they  are  both  made  to 
join  in  the  appointment. 


APPOINTMENTS   OF   NGW  TBUSTGGS.  139 


XVI. 

DEED  executed  on  the  Retirement  of  one  of  three  trustees 
of  a  Settlement  ivithout  the  appointment  of  a  New 
trustee  in  his  place,  tinder  the  Trustee  Act,  1893  (a). 
A  short  paragraphed  form  by  Supplemental  Deed 
without  recitals. 

PAjtriESy  A.,  donee  of  power  of  apptg  new  trees,  1 ;  B.,  retirg 
tree,  2;  C.  &  D.,  continuing  trees,  8.  Supplemental  to  an 
indre  of  settlemt  dated,  &c.,  &  made,  &c.  (hinafter  refd  to  as 
the  settlemt)  WITNETH,  as  follows  :— 

1.  The  sd  B.  hby   declares  that  he  is  desirous  of  being  Desire  to 
discbgd  from  the  trusts  of  the  settlemt.  Siawd 

2.  The  sd  A.,  C,  &  D.  hby  consent  to  the  dischge  of  the  sd  consent  of 
B.  from  such  treeship,  &  to  the  vestg  in  the  sd  C.  &  D.  alone  appointor 

,  and  con- 

of  the  ppty  now  held  upon  or  subjt  to  the  trusts  of  the  settlemt  tinning 

[the  short  parlars  of  wch  are  stated  in  the  schdie  hto]  (6).  trnateea. 

3.  The  sd  A.,  B.,  C,  &  D.  hby  declare  that  all  the &  Declaration 

premes  mentd  in  the  first  pt  of  the  sd  schdie  hto  &  all  other  \^^^ 

(if  any)  lands,  hds,  chattels,  &  ppty,  whether  real  or  psonal  estate  (<•). 

4  the  right  to  recover  &  rece  things  in  action,  wch  are  now 

sobjt  to  the  trusts  of  the  settlemt  &  are  capable  of  being 

vested  by   this  declon,  shl  vest  in  the   sd   C.  &   D.   alone, 

their  hrs,   exs,   ads,   &   assns  resply  (accdg    to  the  nature 

of  the  ppty)  as  jt  tenants  for  all  such  este  &  intt  as  the  sd 

B.,  C,  &  D.,  or  any  of  them,  had  thrin  resply  immedly  bfe 

the  exon  of  these  psnts  k  upon  the  trusts  &  subjt  to  the 

provons  applicable  thto  resply  by  virtue  of  the  settlemt  or 

orwise.    {Or,  The  sd  B.,  as  tree,  doth  hby  rele  unto  the  sd  C.  Or,  Con- 

4  D.,  their  hrs,  exs,  ads,  &  assns  resply,  accdg  to  the  nature  retiring  ^ 

of  the  ppty,  ALL  &  siNGR  [the &  premes  mentd  in  the  first  <^«*««  J>y 

re  J  case  ycLj^ 

(a)  See  as.  11, 12 ;  and  above,  p.  99  ;  and  as  to  supplemental  deeds,  see 
p.  71.   As  to  registered  land,  see  p.  106. 

(b)  It  would  be  proper,  though  not  essential,  to  insert  a  short  statement 
cf  what  the  trast  property  consists  of,  referring  if  convenient  to  a  schedule. 

(e)  See  p.  103. 

(i)  As  the  retiring  trustee  must  be  a  party  to  the  deed,  his  interest  in  the  As  to 
trort  property  may  be  conveyed  in  the  ordinary  way  (by  release  of   his  retiring 
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Further 
assurance. 


pt  of  the  sd  Bchdle  hto,  &  all  other,  if  any],  the  ppty,  este,  & 
effects  whatsr,  whether  real  or  psonal,  now  vested  in  the  sd  B., 
C,  &  D.,  at  law,  or  in  equity,  upon  the  trusts  of  the  settlemt 
[other  than  lands  or  hds  vested  in  them,  the  sd  B.,  C,  &  D., 
by  way  of  mtge  for  securg  moy  subjt  to  the  trusts  of  the 
settlemt] :  To  hold  the  same  unto  &  to  the  use  of  the  sd  C. 
&  D.,  their  hrs,  exs,  ads,  &  assns  resply,  accdg  to  the  nature 
of  the  ppty,  &  to  the  intent  that  the  same  premes  resply  may 
be  vested  in  them  alone,  as  jt  tenants  upon  the  trust  of  the 
settlemt.] 

4.  It  is  hby  agrd  &  decld  that  every  further  assurce,  trans- 
fer &  thing  necy  for  vestg  any  of  the  ppty  Xmentd  in  the  sd 
schdle  hto,  or  any  other  ppty]comprd  in  or  subjt  to  the  trusts 
of  the  settlemt  in  the  sd  G.  &  D.  alone,  their  hrs,  exs,  &  ads 
resply,  shl  be  exted  &  done  forthwith  (a).     In  wits,  &c.  (6). 

ISchdle.} 


trustee 
conveying 
by  release. 


XVII. 

APPOINTMENT  of  a  New  Trustee  of  a  wiU  for  the 
purposes  of  the  Settled  Land  Acts  where  fA«  Original 
Trustees  have  been  appointed  by  the  Court  (c). 

Parties,  X.,  survivg  tree,  1 ;  [A.,  tenant  for  life  (d),  2  ;]  the 
sd  X.  &  T.,  new  trees,  3.     Recite  the  will,  showing  who  is  tenant 

estate  in  joint  tenancy  to  his  co-trustees),  as  in  the  variation  in  brackets. 
If  there  are  mortgages  they  should  be  excepted  and  transferred  by  separate 
deeds.  But  the  release  may,  it  is  considered,  extend  to  the  legal  estate  in 
copyholds  (Co.  Litt.  69a,  Vin.  Ab.  Copyhold,  Z  (a)  ),  and  in  this  respect  the 
conveyance  has  an  advantage  over  a  vesting  by  declaration  under  the  late 
Act ;  and  the  conveyance  has  the  further  (though  unimportant)  advantage 
that  it  enables  a  covenant  against  incumbrances  to  be  implied  under  the  Act 
(see  above,  p.  Ill,  note),  which  must  otherwise  be  expressed ;  but  it  is  not  the 
practice  to  insert  an  express  covenant. 

(a)  This  clause  operates  as  a  covenant  by  B.,  Elph.  Intcrp.,  426. 

(b)  Proper  notices  of  the  deed  with  respect  to  any  choses  in  action  should 
be  given  ;  see  the  previous  precedents. 

(c)  As  to  registered  land,  see  p.  106.  If  the  testator  died  after  1897^  see 
p.  488,  note. 

{d)  As  the  power  of  appointing  a  new  trustee  for  the  purposes  of  the  S.  L. 
Acts  is  conferred  by  the  T.  A.,  1893,  s.  10  and  s.  47  (1),  not  by  the  S.  L.  Acts, 
the  consent  of  the  tenant  for  life  under  the  S.  L.  A.,  1882,  s.  56  (2)  is  not 
absolutely  necessary,  but  it  is  desirable  to  obtain  his  concurrence. 
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/or  Ufty  bat  the  sd  will  contained  no  power  of  or  trust  for 
Bale  of  the  sd  hds  \if  the  testor  died  after  1882,  addy  or  of 
any  other  hdts  thby  devised  and  no^  apptmt  of  trees  for  the 
ppoees  of  the  S.  L.  A.,  1882] :  And  whas,  by  an  order  of  the 
Chancery  Division  of  the  High  Court  of  Justice  made  by  Mr. 

Justice on  the day  of  — —,  in  the  mre  of ,  4;  of 

the  S.  L.  A.,  1882,  upon  the  applon  of ,  the  sd  X.  &  K., 

late  of ,  were  appted  trees  of  the  settlemt  created  by  the 

ed  will  for  the  pposes  of  the  S.  L.  A.,  1882 :  And  whas  the 

fid  K.  died  on  the day  of  :    And  whas  the  sd  X.  is 

desirous  of  apptg  the  sd  Y.  to  be  a  tree  in  the  place  of  the 
sd  K.,  &  the  sd  A.  approves  of  such  appt :  NOW  THIS  INDEE 
WITNETH  that  in  psuance  of  the  sd  desire  &  in  exercise 
of  the  powers  given  to  him  by  the  statute  in  that  behalf  &  of 
every  other  power  him  enablg,  the  sd  X.  doth  hby  [with  the 
approbon  of  the  sd  A.]  appt  the  sd  Y.  to  be  a  tree  of  the 
settlemt  created  by  the  sd  will  for  the  pposes  of  the  S.  L. 
Acts,  1882  to  1890,  in  the  place  of  the  sd  E.,  and  to  act 
jtly  with  the  sd  X.  for  the  pposes  lastly  hinbfe  mentd.     In 

WITS,  Ac. 


XVIII. 

APPOINTMENT  (endorsed)  of  a  New  Trustee  in  place  of 
a  retiring  Trustee  of  a  Trust  Deed  of  Beal  and 
Personal  estate,  containing  general  Powers  of  Sale, 
Leasing,  and  Management,  dc,  where  part  of  the 
property  is  or  may  be  Abroad,  and  the  property  is 
conveyed  and  assigned  to  a  Provisional  Trustee  upon 
trust  to  reconvey  and  reassign  to  the  continuing  and 
new  Trustees  (e). 

Parties,  A.  &  B.,  psnt  trees,  1 ;  C,  new  tree,  2 ;  D.,  provonal 
tree,  3.    Whas  the  trusts  of  the  within  written  indre  have  not  Recitals. 

(e)  See  the  next  Precedent.  The  machinery  of  two  deeds  is  here  employed  As  to 

(uoording  to  the  old  practice,   prior  to  22  &  23  Vict.  c.  35,  a.  21,  as  to  appoint- 

peTKvnalty,  where  there  was  a  continuing  trustee),  as  it  might  be  doubtful  ™®^?'  ^ 

vfaether,  as  to  the  property  abroad,  the  continuing  trustee  could  convey  and  ^.},ere 

assign  to  himself.    For  the  same  reason  the  appointment  is  assumed  to  be  property 

nade  under  a  power  in  the  instrument,  as  the  statutory  power  would  not  abroad. 
apply,  and  the  other  recent  legislation  cannot  be  made  use  of. 
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TrastB  an-   yet  been  fully  exted  :    And  whas  the  ad  A.  is  desirous  of  retirg 

!f*^    *     from  the  trusts  of  the  sd  indre,  &  he  &  the  sd  B.  have  deter- 

trustoe  to    mined  to  appt  the  sd  G.  to  be  a  tree  thof  in  the  place  of  the  sd 

retire,  &c.   j^  .  jjQW  THIS  INDEE  WITNETH,  (fee,  apptmt  by  A.  dt  B. 

meSt!'''"      of  C,    to  be  a  tree  in   the  place  of  A.,  p.  107:  AND  TfflS 

Conveyance  INDRE  FURTHER  WITNETH  that,  in  psuance  of  the  sd 

m^ntto^*^   apptmt,  &  in  conson  of  thepremes,  the  sd  A.  &  B.,  do,  &  ea,ch 

provisional  of  them  doth  hby  grt,  convey,  &  assn  unto  the  sd  D.,  aIiIi  & 

truatee.       gnj^R  the  ppty,  este,  &  effects  whatsr,  whether  real  or  psonal, 

or    movable    or    immovable,    in    posson,    revon,    remr,     or 

expectancy,  or  in  action,  &  whether  in  England  or  abroad,  web 

are  now  under  or  by  virtue  of  the  within  written  indre   or 

orwise  howsr  vested  in  the  sd  A.  &  B.,  or  eir  of  them,  for  any 

este  or  intt  whatsr,  &  whether  at  law  or  in  equity,  upon  the 

trusts  of  the  same  indre,  with  the  rights,  easements  &  apparts 

to  the  sd  premes  belonging  (save  &  except  any  mtge  debts  so 

vested,  &  the  sees  for  the  same,  wch  are  intd  to  be  transferred 

Power  of     to  the  sd  B.  &  C.  by  septe  deeds  (a) ):  And  all  the  este  &  intt 

attorney  to  qJ  Qie  sd  A.  &  B.,  Or  eir  of  them,  in  the  premes,  took  with 

1186  nam  e 

of  retiring    full  powcr  &  authority  to  the  sd  D.,  his  hrs,  exs,  ads,  &  assns, 

trustee.       ^  ^j^^  trees  &  tree  from  time  to  time  of  the  within  written 

indre,  to  use  the  name  or  names  of  the  sd  A.,  his  hrs,  exs,  or 

ads,  &  to  exercise  &  enforce  all  lawful  or  available  powers  & 

remedies   for  the  ppose  of    demandg,   suing   for,   recoverg, 

receivg,  &  obtaing  posson  of  &  givg  effectual  dischges  for  the 

sd  respive  premes  comprd  in  the  convce  or  assignmt  hby 

made   and  every  or  any  pt  thof,   &  to  exte  &  do  all  such 

instrumts,  acts,  &  things,  whether  before  a  notary  public  or 

other  public  officer  or  orwise,  as  may  be  necy  or  pper  for 

perfectg  &  completg  these  psnts,  or  effectually  vestg  the  sd 

respive  premes  hby  conveyed  &  assned  in  the  sd  D.,  his  hrs, 

exs,  ads  or  assns,  or  other  the  trees  or  tree  from  time  to  time 

of  the  within  written  indre,  &  for  any  such  ppose  as  afsd  to 

Habendum  ^.ppt  a  Substitute  or  substitutes  at  pleasure,  To  hold  the  sd 

to  pro-        real  &  psonal  este  &  premes  hby  conveyed  &  assned  resply 

trustee.       UNTO  &  TO  THE  USE  of  the  sd  D.,  his  hrs,  exs,  ads,  &  assns 

Upon  trust  Tcsply  accdg  to  the  nature  of  the  ppty,  upon  trust  4;  to  the 

to  reconvey  intent  that  the  sd  D.,  his  hrs,  exs,  or  ads  resply,  shl  forthwith 

and  re-  [ ' ^  '" 

assign.  ^^j  g^  above,  pp.  104, 140.    As  part  of  the  property  is  situated  abroad  it 

appears  proper  to  insert  the  estate  clause. 
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by  anor  indre  already  prepared  &  engrossed  k  endorsed  on  the 
within  written  indre,  &  intd  to  bear  even  date  with  &  to  be 
exted  immedly  after  these  psnts,  &  made  betn  the  sd  D.  of 
the  one  pt,  &  the  sd  B.  &  G.  of  the  other  pt,  convey  &  assn 
the  sd  premes  hby  conveyed  &  assned  unto  &  to  the  use  of 
the  sd  B.  &  G.>  their  hrs,  exs,  ads  &  assns  resply,  to  be 
held  by  them  upon  &  for  the  trusts  &  pposes  applicable  to  the 
same  premes  resply,  under  or  by  virtue  of  the  within  written 
indre.  CovtbyA.  dtB.  ivith  D.  agst  incumbces  ;  see  Convey- 
ances ON  Sale.     In  wits,  &c.  (/;). 


BECONVEYANCE  and  Reassignment  by  the  Provisional 
Trustee  in  the  last  Precedent  (also  endorsed  on  the 
Trust  Deed). 

PjuiTiss,  D.,  provonal  tree,  1 ;  B.  &  C,  continuing  d  new  trees , 
2.   WITNETH  that  in  psuance  &  exon  of  the  trust  or  diron  Reconvey- 
in  that  behalf  in  the  above  written  indre  contd,  the  sd  D.  doth  !r^:t"^ 
hby  grt,  convey,  &  assn  unto  the  sd  B.  &  C,  all  &  sinor  the  ^^ent. 
ppty,  &c.,  as  in  last  Pfecedent,  conveyed  &  assned  to  the  sd  D., 
his  hrs,  exs,  ads  &  assns,  by  the  above  written  indre,  with  the 
appnrts  thof.  And  all  the  este  &  intt  of  the  sd  D.  in  the 
premes,  To  hold  the  sd  real  &  psonal  este  &  premes  hby  Habondum 
conveyed  &  assned  resply  unto  &  to  the  use  of  the  sd  B.  &  ***  ^roBteea. 
C,  their  hrs,  exs,  ads,  &  assns  resply,  accdg  to  the  nature  of 
the  ppty  to  be  held  by  them,  upon  &  for  the  trusts  &  pposes 
applicable  to  the  same  resply,  under  or  by  virtue  of  the  within 
written  indre.    In  wits,  &c. 

(h)  Any  proper  notioes  as  to  choses  in  action,  &c.,  comprised  in  the  deed 
■luKiId  be  giyen. 
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Fob  the  law  as  to  apprenticeship  see  Simpson  on  Infants^  pp.  94-100 ; 
Austin  on  Apprentices ;  and  the  Acts  in  the  Index  to  the  Statutes  under 
"  Apprentice."  There  are  of  course  special  forms  applicable  to  pazticolar 
cases^  e.g.,  under  46  &  47  Yict.  c.  41^  2nd  schedule  (Merchant  Shipping, 
Fishing  Boats).    The  following  observations  may  be  found  useful. 

The  case  of  De  Francesco  y.  Bamvm,  46  Ch.  D.  430,  may,  according  to  a 
learned  writer  in  the  Law  Quarterly  Seview,  Vol.  YII.,  p.  3,  be  thus  summed 
up :  "  (i)  An  action  cannot  be  brought  against  an  infant  on  a  covenant  to 
serve  (see  Croke,  Car.  179).  Hence  (ii)  The  negative  clauses  in  an  appren- 
ticeship deed  cannot  be  enforced  by  injunction,  (iii)  Where  the  provisions 
in  an  apprenticeship  deed  are  unreasonable,  and  cannot  be  enforced  against 
the  infant  or  the  infant's  parent.  A.,  the  infant's  master  &nd  teacher,  oannot 
maintain  an  action  against  a  stranger  for  enticing  away  the  infant  from  his 
employment." 

Where  the  deed  provides  for  paying  wages,  a  provision  stopping  the 
wages  during  a  lock-out  or  turn-out  would  be  invalid,  Meakin  v.  Morrit,  12 
Q.  B.  D.  352  ;  Com  v.  Maithews,  [1893]  1  Q.  B.  310 ;  as  also,  it  is  presmmed, 
would  be  a  provision  for  reducing  the  wages  in  the  event  of  the  working 
hours  being  reduced  under  the  Factory  Acts  or  similar  legislation.  See 
further  as  to  provisions  not  for  the  benefit  of  the  apprentice,  Leslie  v.  FitM- 
Patrick,  3  Q.  B.  D.  229. 

As  to  the  master's  liability,  in  the  absence  of  stipulation,  to  supply  the 
apprentice  with  medical  attendance,  see  jR.  v.  Smiih,  8  C.  &  P.  153. 

As  to  an  agreement  by  an  infant  not  to  carry  on  a  competing  business 
after  the  expiration  of  the  term  of  service,  see  Evans  v.  Ware,  [1892]  3  Ch. 
502. 

In  the  absence  of  a  provision  to  that  effect,  no  part  of  the  premium  is 
recoverable  on  the  master's  death,  Whincup  v.  Hughes,  L.  B.  6  C.  P.  78 ;  see 
29  Sol.  J.  315.  As  to  the  bankruptcy  of  the  master,  see  the  Bankruptcy 
Act,  1883,  s.  41.  If  the  contract  of  service  extends  to  the  master's  executors^ 
the  deed  will  at  his  death  be  binding  as  between  them  and  the  apprentice. 
Cooper  V.  Sinvmons,  7  H.  &  N.  707. 

If  the  whole  of  the  premium  is  not  paid  at  the  time  when  the  infant  is 
bound  apprentice,  it  is  usual  for  the  father  or  some  other  relative  to  cove- 
nant for  payment  of  the  balance.  If  the  infant  himself  covenant  for  pay- 
ment, whether  under  seal  or  not,  he  will  be  held  liable  on  attaining  full  age,, 
provided  (1)  the  apprenticeship  was  a  provident  and  proper  arrangement  ^ 


APPRENTICESHIP.  145 

(8)  the  premimn  was  fair  and  reasonable,  and  (3)  instruotion  has  been  duly 
^ven  under  the  deed,  Walter  v.  Everard,  [1891]  2  Q.  B.  369.  As  the  onus 
of  paronng  these  facts  would  lie  on  the  master,  it  is  better,  if  possible,  to 
obtain  the  covenant  of  some  adnlt. 

As  to  the  effect  of  gross  miacondact  of  the  apprentice,  e.g.,  habitual  theft,  Gross  mis- 
on  the  master's  covenant  to  teach  and  maintain  him,  see  Learoyd  ▼.  Brook,  condact  by 
[1891]  1  Q.  B.  431.  apprentice. 

That  an  apprenticeship  to  a  corporation  is  good,  see  Burnley,  ^c,  Boc.  v.  Master  a 
Canon,  [1891]  1  Q.  B.  76.  corpora- 

As  to  stamps,  see  the  Stamp  Act,  1891,  sched.  Apprsnticbship,  and   ^^^^ 
Gbkkkal  Exemption  tbom  all  Stamp  Dutibs,  and  the  Merchant  Shipping   Stamps. 
Act,  1894,  s.  108. 

As  to  articles  of  derkship  to  a  solicitor  see  6  &  7  Vict.  o.  73,  ss.  4,  6,  13 ;   As  to 
40  A  41  Vict.  G.  25,  s.  23,  sched.  2;  51  &  52  Vict.  c.  65.    As  to  the  period  of  articles  of 
service  see  6  &  7  Vict.  c.  73,  ss.  3,  6 ;  23  &  24  Vict.  c.  127,  ss.  2-6,  15,  32 ;   ^®^i'^^p 
35  &  36  Vict,  c.  81 ;  40  &  41  Vict.  c.  25,  ss.  12-14 ;  and  as  to  Ireland,  see  the        ^  '^ 
Solicitors  (Ireland)  Act,  1898.    As  to  the  regulations  under  the  Solicitors 
Act,  1877,  see  22  Sol.  J.  171.    As  to  registration,  see  51  &  52  Vict.  o.  65, 
n.  7-9.    As  to  the  enrolment  of  the  articles  nunc  pro  tunc,  see  Exp.  Darville, 
Xi.  E.,  2  C.  P.  244 ;  Exp.  Banyard,  L.  E.,  10  C.  P.  638 ;  Ue  Sayer,  L.  E.  10  C.  P. 
569.    As  to  the  stamp,  see  Stamp  Act,  1891,  sched.  Abticlbs  of  Clerkship.   Stamps. 

It  is  now  settled  that  the  practice  of  assigning  articles  of  clerkship  is  Assigning 
erroneons.  The  proper  course  is  by  mutual  agreement  to  cancel  the  original  articles  of 
articles  and  to  enter  into  fresh  articles,  which  require  a  stamp  of  lOs. ;  see  clerkship. 
f  c  p.  Adams,  4  Ch.  D.  39 ;  21  Sol.  J.  357,  586. 

As  to  the  bankruptcy  of  the  solicitor,  see  Bankruptcy  Act,  1883,  s.  41.    In   Bank* 
the  absence  of  express  contract  the  clerk  has  no  right  to  a  return  of  the   mptcy.or 
premium  on  the  death  of  the  solicitor,  see  Ferns  v.  Carr,  28  Ch.  D.  409.  death  of  , 

A  covenant  by  an  articled  derk  of  a  London  solicitor  not  to  transact   "olicitor. 
hoginesa  with  his  clients  extends  to  country  solicitors  for  whom  he  is  agent. 
Reid  V.  Bvrr&ws  [1892]  2  Ch.  413. 


I. 

INDENTUKE  of  Apprenticeship. 

THIS  INDRE,  made,  &c.,  Bbtn  A.,  of,  &c.,  master^  of  the  Partioa. 
first  pt;    B.,  apprentice,  son  of  C,  &c.,  of  the  second  pt;  & 
the  sd  C,  of  the  third  pt,  WITNETH,  that  in  conson  of  the  Covenant 

sum  of  £ now  pd  by  the  sd  C.  to  the  sd  A.,  the  rect  whof  ^y  master, 

he  doth  hby  acknowe  &  in  conson  also  of  the  service  of  the  sd 
B.  to  be  done  or  pformed  to  or  for  the  sd  A.,  &  of  the  covts  & 
agrmts  hinafter  entd  into  by  the  sd  G.  &  B.,  he,  the  sd  A.,  at 
the  reqt  of  the  sd  C,  &  with  the  consent  (hby  testified)  of  the 
sd  B.,  doth  hby  covt  &  agree  with  the  sd  C,  &  also  with  the 
sd  B.y  in  mner  foUg,  that  is  to  say,  that  he,  the  sd  A.,  will  take  to  reoeive 

^  ^  apprentioe, 

K.B. ^VOL.   I.  10 
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&  rece  the  sd  B.  as  hie  apprentice  from  the  day  of  the  date  o^ 

these  psnts  for  the  term  of  yrs,  &  also  will  durg  the  sd 

term,  to  the  best  of  his  power,  knowledge  &  ability,  instruct 

the  sd  B.  in  the  trade  or  business  of  ,  &  in  all  things 

incident  or  relatg  thto,  in  such  mner  as  he,  the  sd  A.,  doth 
now  or  shl  hrafter  durg  the  sd  term  use  or  practise  the  same 
[And  will  durg  the  sd  term  find  and  provide  the  sd  B.  with 
good  &  sufft  board  &  lodging  in  the  house  of  the  sd  A.,  or 
''  And  will  pay  to  the  sd  B.  durg  the  sd  term  or  until  the 
sooner  determinon  of  the  sd  apprenticeship,  the  respive  sums 
foUg,  in  lieu  of  providg  him  with  board  &  lodging  (that  is  to 

say),  the  sum  of  £ for  the  first  yr  of  the  sd  term,  the  sum 

of  £ for  the  second  yr  thof,  &c.,  payable   [qrtly]  on  the 

day  of ,  &c.,  with  a  proportionate  pt  thof  up  to  the 

day  on  wch  the  sd  apprenticeship  shl  terminate "] :  And 
FURTHER  that  the  sd  A.  shl  not  require  the  sd  B.  to  attend  to 
the  business  or  affairs  of  the  sd  A.,  for  a  longer  period  than 

hours  in  each  day,  unless  the  sd  B.  shl  unavoidably  be 

longer  engaged  by  an  extreme  &  unusual  pressure  of 
business:  And  in  oonson  of  the  covts  &  agrmts  hinbfe 
contd  on  the  pt  of  the  sd  A.,  the  sd  G.  doth  hby  place  & 
bind  the  sd  B.,  &  the  sd  B.,  with  the  consent  of  the  sd  C, 
doth  hby  place  &  bind  himself  with  &  to  the  sd  A.  durg 
the  term  afsd,  durg  all  wch  time  the  sd  B.  shl  faithfully, 
honestly,  &  diligently  serve  him  (a),  the  sd  A.,  &  obey  &  pform 
all  his  Iful  &  reasble  commands  &  requiremts,  &  shl  not  do 
any  damage  or  injury  to  the  sd  A.  or  knowingly  suffer  the 
same  to  be  done  witht  acquaintg  him  thwith,  but  shl  in  all 
things  conduct  &  acquit  himself  as  an  honest  &  faithful 
apprentice  ought  to  do:  And  for  the  consons  afsd,  the  sd 
C.  doth  hby  covt  &  agree  with  the  sd  A.,  that  the  sd  B.  shl 
faithfully,  honestly  &  diligently  serve  the  sd  A.  as  his  appren- 
tice durg  the  term  afsd :  And  also  that  he,  the  sd  C,  his  exs 
or  ads,  will  at  his  or  their  own  expse,  find  &  provide  the  sd  B. 
with  good  <fe  sufft  [board,  lodging,]  clothg,  washg,  pocket-moy, 
medicine  &  medical  attendee  (b),  &  all  other  necessaries, 
[except  board  &  lodging  as  afsd]  durg  the  sd  term  [&  will  also 

(a)  As  to  what  constitutes  a  breach  of  this  covenant  see  BiehardBon  t. 
Colne  Fishery  Co.,  77  L.  T.  501. 

(b)  As  to  medical  attendance,  see  ante,  p.  144. 
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pay  the  expsea  of  the  funl  of  the  sd  B.  in  the  case  of  his  death  Proruo  in 
durg  the  ad  term]  (c) :  [Provd  always  <fe  it  is  hby  agrd  that  in  JS?b  death, 

case  the  sd  B.  shl  die  within calr  months  from  the  day  of  ^• 

the  date  hrof,  [or  in  case  the  health  of  the  sd  B.  shl  within 
that  time  fail,  so  as  to  incapacitate  him  from  foUg  the  trade  or 

boflineaa  of-^ ,  and  such  failure  of  health  shl  be  certified  by 

two  duly  qualified  medical  practitioners  (d)],  the  sd  A.  shl 

repay  to  the  sd  C,  the  sum  of  £ ,  pt  of  the  sd  premium  or 

snm  of  £ so  pd  to  the  sd  A.  as  afsd,  &  in  case  such  death 

[or  failure  of  health  certified  as  afsd]  shl  happen  after  such 

calr  months,  but  within yrs  from  the  date  hrof, 

then  the  sd  A.  shl  repay  the  sum  of  £ ,  pt  of  the  sd  pre- 
mium] :  [Pbotd  also,  &  it  is  hby  further  agrd,  that  in  case  the  ProYiso  in 
sd  A.  shl  die  bfe  the  expiron  of  the  sd  apprenticeship,  then  the  ^^,». 
exs  or  ads  of  him,  the  sd  A.,  shl  as  soon  as  may  be  after  his  <ieaUi  (a), 
dece  find  &  provide  for  the  sd  B.  anor  pper  &  suitable  master 

follg  the  trade  or  business  of  ,  &  at  their  own  cost  assn 

o?er  &  bind  the  sd  B.  to  such  new  master  for  such  residue  as 
Bhl  be  then  unexpired  of  the  term  of  his  sd  apprenticeship 
npon  the  same  terms  or  upon  terms  equally  advantageous  to 
the  sd  B.  as  are  contd  in  these  psnts,  &  in  default  thof  shl  pay 

to  the  sd  C.  the  sum  of  £ for  every  yr  &  a  proportionate 

Bum  for  any  fraction  of  a  yr  of  the  sd  term  of yrs  wch 

Bhl  at  the  dece  of  the  sd  A.  be  unexpired] :  [Pbovd  also,  &  it  Power  for 
IB  hby  further  agrd,  that  the  sd  A.  shl  permit  the  sd  B.,  if  he  ^^^^"^^"^ 
flhl  require  the  same  in  writg,  to  leave  the  service  of  him,  the  after 

years. 

(c)  The  following  provision  for  a  change  in  the  locality  of  the  bnainees 
nems  free  from  the  objection  in  Saton  v.  Western,  9  Q.  B.  D.  636  (overrnling 
£o»ce  V.  Charlton,  8  Q.  B.  D.  1)  :— 

"  Pbovd  always  that  in  case  at  any  time  &  so  long  as  the  sd  ProTision 
A.  shl  require  the  sd  B.  to  serve  his  apprenticeship  at  any  ^^^^^^ 

place  more  than miles  distant  from afsd  (wch  he  shl 

be  at  liberty  to  do  provd  the  distce  does  not  exceed miles 

thfrom)  then  the  sd  A.  shl  find  pper  and  sufft  board  &  lodging 
for  the  sd  B.  in  the  house  of  him  the  sd  A.  or  elsewhere,  & 

the  sd  C,  his  exs  or  ads,  shl  pay  to  the  sd  A.  the  sum  of  £ 

per  week  towards  the  expses  thof." 

Ab  to  the  caae  of  the  employers  being  a  firm  which  becomes  spUt  into  two, 
see  Baion  y.  WeHem,  ubi  ntpra. 

(d)  See  D&rfyy  ▼.  Humber,  L.  B.,  2  C.  P.  247. 
(•)  See  QiiU€,  p.  144. 

10  2 


148  APPRENTICESHIP. 

sd  A.,  at  the  expiron  of  the  first  — —  yrs,  or  at  any  time 
thrafter,  &  to  employ  the  remr  of  the  sd  term  for  his  own  use 
&  benefit  witht  any  interferce  or  claim  on  the  pt  of  the  sd  A. 
in  or  for  any  gains  or  earngs  thraf ter  made  by  the  sd  B.  in  the 
Dumiflsai     ^fsd  trade  or  business  or  orwise] :  [Provd  also,  and  it  is  hby 

on  miscon-  ^     *"  ** 

duct  (a),  further  agrd,  that  in  case  the  sd  B.  shl  at  any  time  durg  the 
sd  term  be  wilfully  disobedient  to  the  If ul  &;  reasble  commands 
of  the  sd  A.,  or  shl  orwise  grossly  misconduct  himself,  it  shl 
be  Iful  for  the  sd  A.  to  dischge  the  sd  B.  from  his  service, 

provd  that  in  such  case  he  shl  repay  the  sd  C.  the  sum  of  £ 

for  every  yr  &  a  proportionate  sum  for  any  fraction  of  a  yr  of 

the  sd  term  of yrs  wch  shl  then  be  unexpired]  :  [And  it  is 

hby  agrd  that  upon  the  expiron  of  the  sd  apprenticeship  &  the 
dischge  by  the  sd  B.  &  C.  of  all  their  respive  obligons  to  the  sd 
A.  hrunder  this  psnt  indre  shl  be  delivered  by  the  sd  A.  to  the 
sd  B.]    In  wits,  &c. 


II. 

AETICLES  oj  Clerkship  to  a  Solicitor,  the  Clerk 
hemg  Of  Age.  Variation  whtre  he  is  Under  Age  and 
his  Fatkeb,  joins  {b). 

ARTICLES  OF  Agrmt  made  this day  of  ,  Bbtn 

EArties.       [A.,  of,  &c.,  father  of  the  clerk,  of  the  first  pt,]  B.,  of,  <fec., 

clerk,  of  the  one  [second]  pt,  &  C,  of,  &c.,  solor,  of  the  other 
Recital.       [third]  pt :  Whas  the  sd  B.  [A.]  has  applied  to  the  sd  C.  to 

accept  [his  son]  the  sd  B.  as  an  articled  clerk,  wch  the  sd  C. 

has  agrd  to  do  in  mner  &  on  the  terms  hinafter  appearg : 
Clerk  NOW  THESE  PSNTS  WITS  that,  in  psuance  of  the  sd  agrmt 

the  sd  B.  [of  his  own  free  will  &  with  the  consent  of  his  father, 

the  sd  A.]  doth  hby  place  &  bind  himself  clerk  to  the  sd  C,  to 

serve  him  from  the  day  of  the  date  hrof  for  the  term  of  five 
OoveBant  yrs :  And  the  sd  B.  [A.]  doth  hby  [for  himself  &  also  on 
for  Beryice.  behalf  of  his  sd  SOU  B.]  covt  with  the  sd  C.  his  exs  &  ads,  in 

mner  foUg,  that  is  to  say,  that  he,  the  sd  B.,  shl  &  will  faith- 


(a)  See  Westwich  v.  Theodor,  L.  B.,  10  Q.  B.  224. 

(b)  As  to  articles  of  clerkship^  see  ante,  p.  145.    See  also  the  form  reoom- 
mended  by  the  Incorporated  Law  Society  of  Liverpool  in  85  Sol.  J.  805. 
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fully  &  diligently  serve  the  sd  G.  as  his  clerk  in  the  profession 

of  a  solor  of  the  Supreme  Gt,  from  the  day  of  the  date  hrof 

durg  the  sd  term  of  five  jrs,  &  that  he,  the  sd  £.,  shl  not  at 

any  time  cancel,  injure,  obliterate,    destroy,   spoil,   waste,  Not  to 

embezzle,  spend,  or  make  away  with  any  of  the  books,  papers,  ™^rty. 

writgB,  moys,  stamps,  or  other  ppty  of  thesd  G.,  or  of  the  firm 

in  weh  he  is  or  may  for  the  time  being  be  a  ptner,  or  of  any 

ptner  thrin,  or  of  any  of  his  or  their  clients  or  employers,  wch 

shl  be  deposited  in  his  or  their  hands,  or  entrusted  to  the  care, 

custody,  or  posson  of  him  or  them  or  of  the  sd  B.,  And  that  in  Make  ^ood 

case  he,  the  sd  B.,  shl  act  contrary  to  the  covt  lastly  hinbfe  *°^  ***" 

contd,  or  if  the  sd  G.,  his  exs  or  ads,  or  his  firm  for  the  time 

being,  or  any  ptner  thrin  for  the  time  being,  shl  sustain  or 

suffer  any  loss,  damage,  or  prejudice,  by  the  misbehaviour, 

neglect,  or  impper  conduct  of  the  sd  B.,  he,  the  sd  B.  [A.],  his 

exs  or  ads,  shl  make  good  &  reimburse  such  loss  to  the  sd  G., 

his  exs  or  ads,  or  such  firm  or  ptner  as  afsd,  as  the  case  may 

be,  or  refund  the  amt  or  value  thof :  AND-i!«itTHER,  that  he,  the  Keep 

sd  B.,  shl  <fe  will  at  all  times  keep  the  secrets  of  the  sd  G.,  &of  ^^"  ' 

such  firm  as  afsd  &  of  every  ptner  thrin,  &  of  his  or  their 

business,   &  shl  &  will  at  all  times  durg  the  sd  term  of  five 

yrs,  readily  &  cheerfully  obey  &  exte  his  or  their  If ul  &  reasble  Obey 

commands,  &  shl  not  desert  or  absent  himself  from  the  service  °  ^^ 

or  employmt  of  the  sd  G.  at  any  time  durg  the  sd  term  witht  himself. 

his  consent,  or  that  of  some  member  of  the  firm  of  wch  he  may 

for  the  time  being  be  a  member,  first  obtained,  &  shl,  from 

time  to  time,  &  at  all  times  durg  the  sd  term,  conduct  himself 

with  all  due  diligce,  honesty,  sobriety,  &  temperce,  &  that  he, 

the  sd  B.,  will  truly  &  honestly  serve  him,  the  sd  G.,  at  all 

times  durg  the  sd  term  as  a  faithful  clerk  ought  to  do  in  all 

things  whatsr  in  the  mner  above  specified :  In  conson  whof  &  Covenant 

of  the  sum  of  £ by  the  sd  B.  [A.]  to  the  sd  G.  now  pd  ^^  "^^^*^' 

(the  rect  whof  the  sd  G.  doth  hby  acknowe),  he,  the  sd  G., 

doth  hby  covt  with  the  sd  B.  [A.],  his  exs  &  ads,  in  mner  foUg, 

that  is  to  say,  that  he,  the  sd  G.,  will  accept  the  sd  B.  as  his  to  accept 

clerk,  &  also  will  teach  &  instruct,  or  cause  to  be  taught  &  ^^^^^' 

instructed,  the  sd  B.  in  the  practice  &  profession  of  a  solor  of        ' 

the  Supreme  Gt  wch  he  the  sd  G.,  now  doth  or  shl  at  any  time 

hrafter  durg  the  sd  term  use  or  practise,  &  also  will  at  the  caoM  clerk 

expiron  of  the  sd  term  use  his  best  means  &  endeavours  at  the  Emitted. 
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death  of 
solicitor 

(a). 


request,  costs,  &  chges  of  the  sd  B.,  to  cause  &  procure  him, 
the  sd  B.,  to  be  admitted  &  sworn  a  solor  of  the  Supreme  Ct, 
provd  that  he,  the  sd  B.,  shl  have  well  &  faithfully  served  his 
sd  intd  clerkship,  &  shl  have  successfully  passed  all  such 
examinons  as  articled  clerks  are  by  law  or  custom  bound  to  do 
PiroTiso  for  bfo  being  admitted  to  practise  as  solors.  [And  further  that 
in  case  he,  the  sd  C,  shl  retire  from  practice  or  die  bfe  the 
expiron  of  the  sd  term  of  Jive  yrs,  the  sd  C,  his  exs  or  ads,  shl 
within  one  month  after  his  retiremt  or  death  pay  or  cause  to 
be  pd  to  such  pson  or  psons  as  shl  agree  to  accept  the  sd  B.  as 
his  or  their  clerk  for  the  residue  of  the  sd  term,  the  sums  of 
moy  foUg,  that  is  to  say,  in  case  such  retiremt  or  death  shl 
happen  before  the  expiron  of  the  first  yr  of  the  sd  term,  the 

sum  of  £ ,  &  in  case  the  same  shl  happen  after  the  first  yr 

&  bfe  the  expiron  of  the  second  yr  thof,  the  sum  of  £ ,  &c.] 

In  wits,  &c. 


Parties. 


Bedtalof 
apprentice- 
ship. 

Agreement 
to  giye 
poirer. 


Covenant 
by  master 


on  notice 


to  assign, 


in. 

AGEEEMENT  enablin'g  an  Apprentice  to  transfer  or 
determine  his  Apprenticeship. 

AETICLES  OF  AGEMT  made,  &c.,  Betn  A.,  of,  &c.,  master, 
of  the  one  pt,  &  B.,  of,  &c.,  apprentice,  of  the  other  pt :  Whas 
by  an  indre,  &c.,  the  sd  B.  bound  himself  apprentice  to  the  sd 

A.,  to  learn  his  business  of ,  from  the  day  of  the  date  thof 

for  the  term  of  seven  yrs :  And  whas  it  has  been  agrd  that  the 
sd  B.  shl  have  power  to  require  an  assnmt  of,  or  to  determine 
the  sd  service  &  apprenticeship  as  hinafter  mentd:  NOW 
THESE  PSNTS  WITS  that,  in  psuance  of  the  sd  agrmt  it  is 
hby  agrd,  &  parlarly  the  sd  A.  hby  covts  with  the  sd  B.,  that 
in  case  the  sd  B.,  shl  at  any  time  hrafter,  durg  the  sd  term 
of  seven  yrs,  be  desirous  of  servg  the  remr  of  the  sd  term,  or 

of  leamg  the  sd  business  of ,  with  some  pson  other  than 

the  sd  A.,  who  shl  be  a  resident  in  England,  &  shl  give  notice 
in  writg  of  such  his  desire  to  the  sd  A.,  thea  the  sd  A.  shl  & 
will  on  the  rect  of  such  notice,  at  the  cost  of  the  sd  B.,  assn  & 


(a)  See  ante,  p.  145. 
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transfer  unto  such  pson  being  a  resident  in  England,  as  the  sd 
B.  shl,  by  any  such  notice  as  afsd,  nominate  for  that  ppose,  all 
the  residue  wch  shl  be  then  to  come  of  the  sd  term  of  seven 
yrs,  &  all  right  &  title  to  the  service  of  the  sd  B.,  durg  such 
residue  of  the  same  term  :  And  also  that  in  case  the  sd  B.  shl  to  deter- 
at  any  time  hraf ter  durg  the  sd  term  of  seven  yrs  be  desirous 
of  determing  the  apprenticeship  or  service  by  the  sd  recited 
indre  contracted  to  be  served  or  pformed,  &  give  notice  in 
writg  of  such  desire  as  last  afsd  to  the  sd  A.,  then  &  in  that 
case  inmiedly  after  any  such  notice  as  last  afsd  shl  have  been 
given,  the  sd  indre  of,  S^.,  &  the  apprenticeship  &  service  thby 
contracted  to  be  served  &  pformed,  &  every  covt,  agrmt,  & 
thing  thrin  expd  or  contd  shl  cease  &  become  void^  but  witht 
prejudice  to  any  right  of  action  wch  may  have  arisen  in  respt 
of  any  breach  thtofore  committed  of  any  of  suchcovts  or  agrmts. 
Ik  wits,  &c. 
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Arbitration 
Act,  1889. 

SabmiMion 

irreYOC- 

able. 


Provisions 
implied  in 
submis- 
sion. 


Number  of 
arbitrators. 


Time  for 

making 

award. 


Examina- 
tion of 
parties  and 
production 
of  docu- 
ments. 


Ths  earlier  enactments  relating^  to  arbitration  have  been  superseded  hy 
the  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49) .  By  this  Act  (which  relates  to 
England  only)  it  is  provided  (s.  1)  that  every  submission,  unless  a  oontrazy 
intention  is  expressed  therein,  shall  be  irrevocable,  except  by  leave  of  the 
Court  or  a  Judge,  and  shall  have  the  same  effect  as  if  made  an  order  of 
Court.  It  is  therefore  now  unnecessary  to  provide,  as  it  was  before  the  Act, 
for  making  the  submission  or  award  a  rule  of  Court.  As  to  the  law  before 
the  Act  with  respect  to  the  submission  being  revocable,  see  the  third  edition 
of  this  work.  Vol.  I.,  p.  166,  note.  And  see  as  to  s.  1  of  the  Act  and  the 
jurisdiction  to  enforce  submissions.  Be  Smith,  25  Q.  B.  D.  545. 

By  s.  2  (which  applies  to  all  submissions,  whether  made  before  or  after 
the  Act,  Be  WiUiams,  [1891]  2  Q.  B.  267),  it  is  enacted  that  a  submission, 
unless  a  contrary  intention  is  expressed  therein,  shall  be  deemed  to  include 
the  provisions  set  out  in  the  Ist  schedule  to  the  Act,  so  far  as  they  are 
applicable  to  the  reference  under  the  submission,  namely : — 

a.  If  no  other  mode  of  reference  is  provided,  the  reference  shall  be  to  a 
single  arbitrator. 

h.  If  the  reference  is  to  two  arbitrators,  the  two  arbitrators  may  appoint 
an  umpire  at  any  time  within  the  period  during  which  they  have  power  to* 
make  an  award. 

c.  The  arbitrators  shall  make  their  award  in  writing  within  three  montha 
after  entering  on  the  reference,  or  after  having  been  called  on  to  act  (a),  by 
notice  in  writing  from  any  party  to  the  submission ;  or  on  or  before  any  later 
day  to  which  the  arbitrators,  by  any  writing  signed  by  them,  may  from 
time  to  time  enlarge  the  time  for  making  the  award. 

d.  If  the  arbitrators  have  allowed  their  time  or  extended  time  to  expire 
without  making  any  award,  or  have  delivered  to  any  party  to  the  submis- 
sion, or  to  the  umpire,  a  notice  in  writing,  stating  that  they  cannot  agree, 
the  umpire  may  forthwith  enter  on  the  reference  in  lieu  of  the  arbitrators. 

e.  The  umpire  shall  make  his  award  within  one  month  after  the  original' 
or  extended  time  appointed  for  making  the  award  of  the  arbitrators  has. 
expired,  or  on  or  before  any  later  day  to  which  the  umpire  by  any  writing 
signed  by  him  may  from  time  to  time  enlarge  the  time  for  making  his- 
award. 

/.  The  parties  to  the  reference,  and  all  persons  claiming  through  them 
respectively,  shall,  subject  to  any  legal  objection,  submit  to  be  examined  by 
the  arbitrators  or  umpire,  on  oath  or  affirmation,  in  relation  to  the  matters 
in  dispute,  and  shall,  subject  as  aforesaid,  produce  before  the  arbitrators  or 

(a)  Explained,  Baring  Qould  v.  8harpingt(m,  S^c,  fifyndicote,  [1898]  2  Ch.  633.. 
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umpire,  all  books  and  other  dooaments  within  their  possession  or  power 
iBBpecti^ely  which  may  be  required  or  called  for,  and  do  all  other  things  which 
during  the  proceedings  on  the  reference  the  arbitrators  or  umpire  may  require. 

9-  ^e  witnesses  on  the  reference  shall,  if  the  arbitrators  or   umpire 
think  at,  be  examined  on  oath  or  affirmation. 

h.  The  award  of  the  arbitrators  or  umpire  shall  be  final  and  binding  on  Award 
the  parties  and  the  persons  claiming  under  them.  final. 

i.  The  cost  of  the  reference  and  award  shall  be  in  the  discretion  of  Costs, 
tiie  arbitrators  or  umpire,  who  may  direct  to  and  by  whom  and  in  what 
manner  such  costs  or  any  part  thereof  shall  be  paid,  and  may  tax  or  settle 
the  amount  of  costs  to  be  so  paid  or  any  part  thereof,  and  may  award 
costs  to  be  paid  as  between  solicitor  and  client.  This  empowers  the  arbi- 
trators to  settle  the  amount  of  the  costs,  including  their  own  fees,  so  as  not 
to  be  subject  to  taxation  (Be  Stephens,  36  Sol.  J.  464 ;  fie  Prebble,  [1892]  2 
Q.  B.  602). 

8.  3  provides  for  the  case  of  the  reference  being  made  to  an  official  Legal  pro- 
referee.  S.  4  confers  upon  the  Court  or  a  Judge  power  to  stay  legal  pro-  ceedings, 
oeedings  by  one  party  to  a  submission  against  the  other  party.  Under  this 
■eetion  the  practice  of  the  Court  is  not  to  stay  proceedings  where  the  ques- 
tion for  decision  is  one  more  suitable  for  the  Court  than  the  arbitrator, 
Barnes  y.  Toungs,  [1898J  1  Ch.  414,  and  where  a  question  of  law  is  involved 
to  decide  such  question  before  referring  the  matter  to  an  arbitrator.  Re 
Carlisle,  44  Ch.  D.  200.  In  an  action  for  wrongful  diflmissal  under  a  contract 
eontiuning  an  arbitration  clause,  a  reference  to  arbitration  is  enforceable  under 
thia  section ;  Renshaw  v.  Queen  Annt^s,  ^c,  Co,,  [1897]  1  Q.  B.  662. 

S.  5  enacts  that  in  any  of  the  following  cases — (a)  where  a  submission   Power  of 
provides  that  the  reference  shall  be  to  a  single  arbitrator   and  all  the  Coart  to 
parties  do  not  after  differences  have  arisen  concur  in  the  appointment  of  ^PPp^i^t 
an  arbitrator  ;  (b)  if  an  appointed  arbitrator  refuses  to  act,  or  is  incapable  ^ 
of  acting,  or  dies,  and  the  submission  does  not  show  that  it  was  intended 
that  the  vacancy  should  not  be  supplied,  and  the  parties  do  not  supply 
the  vacancy ;    (e)  where  the  parties  or  two  arbitrators  are  at  liberty  to 
i^point  an  umpire  or  third  arbitrator  and  do  not  appoint  him ;  (d)  where 
an  appointed  umpire  or  third  arbitrator  refuses  to  act,   or  is  incapable  of 
acting,  or  dies,  and  the  submission  does  not  show  that  it  was  intended 
that  the  vacancy  should  not  be  supplied,  and  the   parties  or  arbitrators 
do  not  supply  the  vacancy : — ^any  party  may  serve  the  other  parties  or  the 
arbitrators,  as  the  case  may  be,  with  a  written  notice  to  appoint  an  arbi- 
trator, umpire,  or  third  arbitrator;  and  if  the  appointment  is  not  made 
vithin  seven  clear  days  after  service  of  the  notice,  power  is  given  to  the 
Goort  or  a  judge,  on  the  application  of  the  party  who  gave  the  notice,  to 
make  the  appointment  (see  Re  Eyre,  [1892]  1  Q.  B.  136). 

By  8.  6  where  a  submission  provides  that  the  reference  shall  be  to  two  Provision 
arbitrators,  one  to  be  appointed  by  each  party,  then,  unless  the  submission  f^'  arbitra- 
eipresses  a  contrary  intention,  (a)  if  either  of  the  appointed  arbitrators   ^'^i^'JJ?'* 
refoaes  to  act,  or  is  incapable  of  acting,  or  dies,  the  party  who  appointed  ^  ^one! 
him  may  appoint  a  new  arbitrator  in  his  place ;  or  (b)  if,  on  such  a  reference, 
one  party  fails  to  appoint  an  arbitrator,  either  originally  or  by  way  of 
substitution,  for  seven  clear  days  after  the  other  party,  having  appointed 
hii  arbitrator,  has  served  the  pefty  making  default  with  notice  to  make  the 
appointment,  the  party  who  has  appointed  an  arbitrator  may  appoint  that 
arbitrator  to  act  as  sole  arbitrator  in  the  reference,  and  his  award  shall  be 
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binding  on  both  parties  as  if  he  had  been  appointed  by  consent.  But  the 
Conrt  or  a  judge  may  set  aside  any  appointment  made  in  pnxBuanoe  of  this 
section. 
Powers  of  S.  7  provides  that  the  arbitrators  or  umpire  acting  under  a  submission 
arbitrators,  shall,  unless  the  submission  expresses  a  contrary  intention,  have  power  (a) 
to  administer  oaths  to  or  take  the  affirmations  of  the  parties  and  witnesses 
appearing ;  (6)  to  state  an  award  as  to  the  whole  or  pajrt  thereof  in  the 
form  of  a  special  case  for  the  opinion  of  the  Court ;  and  (c)  to  correct  in 
an  award  any  clerical  mistake  or  error  arising  from  any  accidental  slip  or 
omission. 

Ss.  4,  6,  and  6  do  not  apply  where  there  is  an  agreement  to  appoint  three 
arbitrators,  one  by  each  of  the  parties,  and  the  third  by  the  two  so  appointed 
(Be  Smith,  25  Q.  B.  D.  545). 

"  Submission"  is  defined  (s.  27)  as  a  written  agreement  to  submit  present 
or  future  differences  to  arbitration,  whether  an  arbitrator  is  named  therein 
or  not. 

Ss.  8 — 12  confer  certain  ancillary  powers,  e.g,,  to  any  party  to  a  sub* 
mission  to  summon  witnesses  by  subpcena;  to  the  Court  or  a  judge  to 
enlarge  the  time  for  making  an  award,  and  to  remit  an  award  for  recon- 
sideration ;  to  the  Court  to  set  aside  an  award  or  remove  an  arbitrator  or 
umpire  in  case  of  misconduct ;  Be  Palmer  ^  Co.  and  Ho$ken  ^  Co.,  [1898] 

1  Q.  B.  131. 

Ss.  13 — 17  deal  with  references  under  order  of  Court ;  and  the  remainder 
of  the  Act  consists  of  general  provisions  as  to  the  working  of  the  Act. 

Under  s.  19  the  arbitrator  may  and  shall  if  so  directed  by  the  Court  state 
a  special  case  for  the  opinion  of  the  Court,  though  he  has  expressed  no 
opinion  on  the  matter  referred  to  him ;  Be  Spillerh  ^  Baker,  LimUed,  4'c. 
[1897]  1  Q.  B.  312.  He  ought  to  state  a  special  case  at  the  request  of  either 
party ;  Be  Palmer  ^  Hotken,  (1898)  1  Q.  B.  131. 

By  s.  25  the  Act  is  made  to  apply  to  an  arbitration  commenced  after 
the  Act  under  an  agreement  or  order  made  before  the  commencement  of 
the  Act.     As  to  this,  see  per  Lord  Esher,  M.B.,  in  J2e  Williame,  [1891] 

2  Q.  B.  259. 

The  Court  has  no  power  to  set  aside  or  remit  an  award  made  under  a 
submission  by  consent  of  the  parties  {Darlington,  ^c,  Co.  v.  Harding,  [1891] 
1  Q.  B.  245). 

Special  provisions  as  to  arbitration  are  contained  in  many  Acts  relating 
to  companies  and  public  bodies,  which  must  be  conformed  to  where  they 
apply ;  see  the  special  Acts  enumerated  in  the  index  to  the  statutes  under 
Abbftbation.  As  to  the  applications  of  the  provisions  of  the  Act  of  1889  to 
arbitration  under  special  Acts,  see  Tabernacle,  ^c,  Society  v.  Knight,  [1892] 
A.  C.  298. 
Appraise-  As  to  the  difference  between  a  mere  appraisement  by  valuers  and  an  arbi- 

ment.  tration,  see  Be  Bawdy,  15  Q.  B.  D.  426 ;  Be  Carue-Wileon,  18  Q.  B.  D.  7 ;  £• 

Bammond,  34  Sol.  J.  437  ;  Dart,  V.  &  P.  260. 

See  further  on  this  subject  Bussell  on  Arbitration. 

As  to  the  power  of  executors  and  trustees  to  refer  to  arbitration,  see  the 
T.  A.,  1893,  s.  21. 

As  to  Scotland,  see  57  &  58  Vict.  c.  13. 
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CLAUSES  as  to  referring  Disputbs  to  Arbitration  (a). 

I.  And  it  is  hby  aord  &  decld  that  if  at  any  time  hrafter  For  refer- 
any  dispute,  diffce,  or  question  shl  arise  betn  the  sd  pties  hto,  f^JIJj^^^ii^ 
or  their  respive  [hrs]  exs,  ads,  or  assns,  or  any  of  them,  touchg  pates  to 
the  constron,  meang,  or  effect  of  these  psnts,  or  any  clause  or  t»t<OT  or 
thing  hrin  contd,  or  the  rights  or  liabilities  of  the  sd  pties  »«^  umpire, 
resply  or  their  respive  [hrs]  exs,  ads,  or  assns,  or  any  of  them,  ^^  '**"*• 
under  these  psnts,  or  orwise  howsr  in  relon  to  the  premes, 
then  every  such  dispute,  diffce,  or  question  shl  be  referred  to 
the  arbitron  of  two  indifferent  psons,  one  to  be  appted  by  each 
pty  to  the  referee,  or  an  umpire  to  be  appted  by  the  arbitrors 
in  writg  [bfe  enterg  on  the  business  of  the  referee] :  And  ip  One  arbi- 
eir  pty  shl  refuse  or  neglect  to  appt  an  arbitror  within  twenty-  ^J^^^if 
one  days  after  the  other  pty  shl  have  appted  an  arbitror,  &  second  not 
ahl  have  served  a  written  notice  upon  the  first  mentd  pty  ^^^^^ 
requirg  such  pty  to  make  such   apptmt,  then  the  arbitror 
appted  as  afsd  shl,  at  the  reqt  of  the  pty  apptg  him,  pceed  to 
hear  &  determine  the  mres  in  diffce  as  if  he  were  an  arbitror 
appted  by  both  pties  for  that  ppose :  And  the  award  or  deter-  Award  to 
minon  wch   shl  be  made  by  the  sd  arbitrors,  arbitror,  or 
mnplre,  shl  be  final  &  bindg  upon  the  sd  pties  hto  resply,  & 
their  respive  [hrs]  exs,  ads,  &  assns,  so  as  such  arbitrors  or 
arbitror  shl  make  their  or  his  award  in  writg  within  forty 
days  next  after  the  referee  to  them  or  him,  or  on  or  bfe  any 
later  day  to  wch  the  sd  arbitrors  or  arbitror,  by  any  writg 
signed  by  them  or  him,  shl  enlarge  the  time  for  makg  their 
or  his  award,  &  so  as  such  umpire  shl  make  his  award  or 
detenninon  in  writg  within  twenty  days  next  after  the  origl  or 

— —  I  I  -         ■  ^ 

(a)  This  and  the  three  following  forma  of  clauses  for  reference  of  future  As  to  forms 
diipates  are  intended  for  insertion  in  deeds  or  agreements  not  under  seal,  in  text, 
and  may  be  used,  with  the  verbal  alterations  indicated,  where  there  are 
more  than  two  parties,  and  also,  with  little  if  any  alteration,  where  a 
eompany  or  corporation  is  a  party.  The  word  "  heirs "  is  of  coarse  only 
required  in  the  case  of  real  estate,  and  the  word  "  assigns  "  wiU  not  always 
he  appropriate.  In  the  case  of  a  contract  to  be  performed  in  England  the 
foU  form  No.  I  (which  was  at  one  time  in  use)  is  now  entirely  superseded 
hy  the  statatoiy  provisions  (see  above),  and  the  short  forms  11.,  III.,  and 
IV.,  are  nsnaUy  sofficient  and  effectual ;  but  where  the  deed  may  have  to  be 
performed  or  sued  upon  abroad,  it  may  be  proper  to  insert  the  full  form  or 
some  modification  of  it. 
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No  legal 
proceed- 
ings to  be 
taken* 


Parties  to 
be  exam- 
ined. 


Costs. 


The  same. 

Short  form 
(in  reliance 
on  the 
Arbitration 
Act,  1889). 

Reference 
to  statutory 
proTisions 
(c). 

The  same. 


extended  time  appted  for  makg  the  award  of  the  sd  arbitrors 
or  arbitror  shl  have  expired,  or  on  or  bfe  any  later  day  to  wch 
the  umpire  shl,  by  any  writg  signed  by  him,  enlarge  the  time 
for  makg  his  award :  And  also  that  no  action  or  legal  pcdgs 
shl  be  commced  or  prosecuted  by  eir  [any]  of  the  sd  pties  hto 
or  his  Pirs]  exs,  ads,  or  assns,  agst  the  [any]  other  of  them, 
his  [hrs]  exs,  ads,  or  assns,  touchg  any  of  the  sd  mres  in 
diffce,  unless  the  pty  to  be  made  deft  to  such  action  or  pcdgs 
shl  have  refused  or  neglected  to  refer  such  mres  to  arbitron, 
psuant  to  the  provon  hinbfe  contd,  or  unless  the  time  limd  for 
makg  such  award  as  afsd  shl  have  expired  witht  any  such 
award  being  made :  And  also  that  the  respive  pties  to  such 
referee,  &  all  psons  claimg  through  them  resply  (a),  shl  sub- 
mit to  be  examined  by  the  sd  arbitrors,  arbitror,  or  umpire 
upon  oath  or  affirmon  in  relon  to  the  mres  in  dispute,  &  shl 
produce  bfe  the  arbitrors,  arbitror,  or  umpire  all  books,  deeds, 
papers,  accts,  writgs,  &  documts  within  the  posson  or  power  of 
the  sd  respive  pties  wch  may  be  required  or  called  for,  &  do 
all  other  things  wch  durg  the  pcdgs  on  the  sd  referee  the  sd 
arbitrors,  arbitror,  or  umpire  may  require :  And  that  the 
witnesses  on  the  referee  shl,  if  the  arbitrors,  arbitror,  or 
umpire  shl  think  fit,  be  examined  on  oath  or  affirmon :  And 
THAT  the  costs  of  the  referee  &  award  shl  be  in  the  discron  of 
the  arbitrors,  arbitror,  or  umpire,  who  may  direct  to  &  by 
whom  &  in  what  mner  the  same  or  any  pt  thof  shl  be  pd,  & 
with  power  to  tax  or  settle  the  amt  of  costs  to  be  so  pd  or  any 
pt  thof,  &  to  award  costs  to  be  pd  as  betn  solor  &  client. 

II.  And  it  is  hby  agrd  that  any  &  every  dispute,  diflfce,  or 
question  wch  shl  at  any  time  arise,  &c.,  as  in  Form  /.,  shl  be 
refd  to  the  arbitron  of  two  psons  (one  to  be  appted  by  each 
pty  to  the  referee)  or  their  umpire  (b) :  And  this  shl  be  deemed 
to  be  a  submission  to  arbitron  within  the  Arbitron  Act,  1889, 
or  any  statutory  modificon  or  re-enactmt  thof  for  the  time 
being  in  force,  the  provons  whof  shl  apply  as  far  as  applicable. 

in.  And  it  is  hby  aqrd  that  any  &  every  dispute,  difEce,  or 


(a)  If  a  company  or  corporation  is  a  party,  this  shonld  be  extended  to 
their  directors,  members,  secretary,  clerks  and  officers,  as  the  case  may  be. 

(b)  The  words  *'  or  their  umpire  "  might  be  omitted  in  reliance  on 
the  Arbitration  Act,  1889,  s.  2 ;  but  it  is  nsnal  and  better  to  insert  them. 

(c)  The  express  reference  to  the  statute,  though  unnecessary,  is  usual. 
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qaestion,  wch  may  at  any  time  arise  betn,  (fee,  as  in  Form  /.,  For  refer- 
shl  be  refd  to  the  arbitron  of  three  psons,  of  whom  one  shl  be  three  arbi- 
appted  by  each  pty  to  the  referee,  &  the  third  shl  be  appted  in  *™*or8. 
wri^  by  the  two  arbitrors  so  appted  bf e  commencg  the  business 
of  the  referee,  <fe  the  decision  of  any  two  of  the  arbitrors  shl 
be  bindg :  Add  the  provon  at  p.  165,  for  the  event  of  eir  pty 
failg  to  appt  an   arbitror  (d),    mutatis    mutandis,   substitutg 
"arbitrors  '^  for  "  arbitrors,  arbitror,  or  umpire ;  "  dk  referee  to 
the  itattUory  provons  as  in  Form  II. 

IT.  And  it  is  hby  aord  that  any  &  every  dispute,  diffce,  or  The  same, 
question,  wch  may  at  anytime  arise  betn,  <fec.,  as  in  Form  L,  ence^T 
shl  be  refd  to  the  arbitron  of  A.,  of,  &c.,  or  him  failg,  of  some  sole  arbi- 
other  competent  pson  to  be  named  by,  some  official  pson,  e.g., 

the  President  of  the  Institute  of ,  or  of  the Chamber 

of  Commerce,  or  the  Chairman  of  the  General  Council  of  the 
Bar  (/) ;  or  to  one  of  the  official  referees :  add  referee  to 
ttatviory  provons  as  in  Form  II. 


PRECEDENTS 


AGREEMENT  referring  existing  specified  Disputes  between 
the  Parties  to  the  Arbitration  of  one  or  more  persons. 
Variation,  where  all  other  Matters  in  difference  are 
referred  (g). 

MEMDXJM  of  Aormt  made  the day  of ,  Betn  A.,  p&rtiee. 

of,  &c.,  of  the  one  pt,  &  B.,  of,  &c.,  of  the  other  pt :  Whas  RedtaU 
disputes  &  diffces  have  arisen  &  are  still  subsistg  betn  the  sd 
A.  k  B.  relative  to,  state  the  specific  mres  in  dispute :  NOW  IT  Agreement 
18  HBY  AGED  that  the  sd  disputes  &  diflfces  [<&  all  mres  in  ^  ""'"' 


(d)  See  Be  Smith,  26  Q.  B.  D.  646,  ante,  p.  164. 

(e)  As  to  a  reference  to  a  sole  arbitrator  to  be  appointed  by  the  parties, 
tee  B€  Byre,  [1892]  1  Q.  B.  136.  As  to  a  reference  to  an  official  referee,  see 
Hie  Arbitxaidon  Act,  1889,  s.  3. 

(/)  See  Be  TFilson,  [1892]  1  Q.  B.  81. 

(g)  Stamp  if  under  hand  only  6d.,  if  under  seal  IDs.  The  provisions 
telating  to  an  nmpire  and  to  the  time  for  maViTig  the  award,  might 
generally  be  omitted  in  reliance  on  the  Arbitration  Act,  1889;  see  ante, 
pp.  152  U  tiq. 
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Time  for 
arbitrators 
to  make 
award. 


Time  for 
umpire 
to  make 
award. 


dififce  betn  the  sd  pties  wch  now  exist  or  may  arise  at  any 
time  bfe  the  last  ten  days  immedly  precedg  the  day  wch  shl 
be  appted  by  the  arbitror  [or  arbitrors]  hinafter  mentd  for  the 
first  sittg  in  the  arbitron]  shl  be  refd,  and  the  same  are  hby 
refd  to  the  arbitron  &  determinon  of  E.,  of,  &c.,  [pr^  E.,  of 
&c.,  an  arbitror  nominated  by  the  sd  A.,  &  L.,  of,  &c.,  an 
arbitror  nominated  by  the  sd  B.,  or  in  case  they  shl  not  agree 
in  makg  an  award,  or  in  determing  any  mre  or  mres  hby  refd 
to  them,  then,  as  regards  the  mre  or  mres  as  to  wch  there  shl 
be  such  disagrmt,  to  the  umpirage  of  such  pson  as  the  sd 
arbitrors  shl  in  writg  under  their  hands  bfe  they  enter  on  the 
business  of  the  referee  appt]:  Proyd  that  the  sd  arbitror 
[arbitrors]  make  &  pubHsh  his  [their]  award  in  writg  signed 
by  him  [them]  concemg  the  mres  refd,  ready  to  be  delivered 
to  the  sd  pties  or  eir  of  them,  [or,  if  they  or  eir  of  them  shl 
be  dead  bfe  the  makg  of  the  award,  to  their  or  his  psonal 

repves  who  shl  require  the  same  (a)]  on  or  bfe  the day  of 

next,  or  on  or  bfe  any  subseqt  day,  not  later  than  the 

day  of next,  to  wch  the  sd  arbitror  [arbitrors]  shl 


by  any  writg  from  time  to  time  enlarge  the  time  for  makg  the 
sd  award  :  [And  so  as  the  sd  umpire  make  &  publish  his  award 
in  writg  signed  by  hun  concemg  the  mres  refd  to  him,  ready 

to  be  dehvered  as  afsd,  within days  after  the  origl  or 

extended  time  appted  for  makg  the  award  of  the  sd  arbitrors 
shl  have  expired,  or  on  or  bfe  any  subseqt  day,  not  being  more 

than days  from  such  last  mentd  time,  to  wch  the  sd 

umpire  shl  by  any  writg  signed  by  him  enlarge  the  time  for 
makg  his  award] :  Add  referee  to  statutory  pr(yvons  as  at  p.  156, 
Form  II.    In  wits,  &c. 


(a)  The  words  in  this  bracket  are  inoperative  in  a  case  of  tort,  see  Bowker 
V.  Evans,  15  Q.  B.  D.  565. 


K m»v  at  any  time  arise  beta,  &c.  bite  ^ 

0'  the  Kfe^;  *       .„^  at  p.  155,  /or  tw  ^^.^^,., 

/-*  .*"  %^"  ^ttrots,  arbitror.  or  ^mpue . 

^.  Awn  »  ^^J^ytime  arise  betn,  ^^rZ^  ,t  *nu- 

"?.   rflTteat  paon  to  be  named  hj,*^  ^ 

other  compctew  v-'  „y  _--,  «r  .     ^  ^^    ^. 

^Pre#«fe»*  «/  **'    Chairman  of  the  G^"    .      ,..^ 
Bar(/);  '^ 'Tin  Form  ir. 

PBECEDESTS 


V*- 


•  .'.. 


MEMDW  of  ^««"^°^X^  <*  *  . 


J6Q.B.I).** 


r»r 


.-^i-^-i 


^7. 


A3 

tion 
:eds. 


Jit   Power  to 

/  to  '^^r^  , 

entry  of 
/.nUed  judgment. 

/ith  or 


11  2 
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Claim  to  be 
referred. 


Ooste. 


Time  for 

making 

award. 


Agreement 
to  be  sub- 
ject to 
sanction  of 
general 
meeting. 


1.  It  shl  be  refd  to  E.,  of,  &c.,  to  determine  &  award 
whether  any  &  what  sum  is  due  &  owg  from  the  sd  Co  to 
the  sd  B.,  or  from  the  sd  B.  to  the  sd  Go,  &  to  decide  all 
other  mres,  if  any,  in  dififce  betn  the  sd  pties  &  also  to  award 
how  &  by  whom  the  costs  of  &  incidental  to  the  sd  referee 
&  award  (includg  the  costs  of  this  agrmt)  are  to  be  borne  & 
pd,  &  to  fix  the  amt  of  such  costs,  provd  the  award  in  writg 

of  the  sd  E.  in  the  premes  be  made  within calr  months 

from  the  date  hrof ,  or  within  such  extended  time  as  by  agrmt 
of  the  pties,  or  by  order  of  the  Chancery  Divon  of  the  High 
Ct  of  Justice,  shl  from  time  to  time  be  allowed  in  that  behalf , 
&  the  award  to  be  so  made  by  the  sd  £.  shl  be  final  & 
conclusive. 

2.  This  agrmt  is  condonal  on  the  same  being  sanctioned  by 
an  extraordinary  resolon  of  the  sd  Co  passed  psuant  to  the 
provons  of  the  Cos  Act,  1862  (a),  at  a  meetg  of  the  Co  to  be 
held  within  one  calr  month  from  the  date  hrof,  wch  meetg 
the  sd  A.  hby  undertakes  to  summon  accdly,  &  in  the  event 
of  this  agrmt  not  being  so  sanctioned,  the  same  shl  be  void. 
In  wits,  &c. 


Recital. 


V. 

AGEEEMENT  referring  matters  in  Dispute  in  an  Action 
to  the  Arbitration  of  one  or  more  named  Arbitrators 
or  an  Umpire  (6). 


Parties,  A.,  1 ;  B.,  2. 

Whas  an  action  is  now  pendg  in  the 


Divon  of  the  High 


Ct  of  Justice,  whrin  the  sd  A.  is  pit,  &  the  sd  B.  deft :  NOW 

Agreement   IT  IS  HBY  AGBD  that  all  pcdgs  in  the  sd  action  shl  be 

^edfng?™    stayed,  except  such  pcdgs  as  may  be  necy  to  carry  out  this 

agrmt  for  referee,  &  that  in  order  to  ascertain,  settle,  &  adjust 

all  accts,  claims,  &  demands  in  dispute  in  the  sd  action,  the 


Action 
pending. 


(a)  If  the  windin^^  up  is  by  the  Court  or  under  the  supenriBion  of  the 
Court,  the  sanction  of  the  Court  or  of  the  committee  of  inspection  must  be 
obtained  to  this  agreement.  See  the  Act,  s.  169,  amended  by  the  Companies 
Winding-up  Act,  1890,  s.  12,  and  see  s.  9  (9).  As  to  references  to  arbitnition 
by  a  company  not  in  liquidation,  see  the  Act,  ss.  72,  78. 

(b)  As  to  the  proceedings  and  practice  in  case  of  a  reference  where  an. 
action  is  pending,  see  the  notes  on  Abbitbation  in  the  ''Annual  Practice." 
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same  shI  be  refd  &  the  same  are  hby  refd  to  the  arbitron  &    and  refer 

determinon  of  E.,  of,  &c.  [E.,  of,  &c.,  an  arbitror  nominated 

by  the  sd  A.,  &  L.,  of,  &c.,  an  arbitror  nominated  by  the  sd 

B.,  or  in  case  they  shl  not  agree  in  makg  an  award,  or  in 

determing  any  mre  or  mres  hby  refd  to  them,  then,  as  regards 

the  mre  or  mres  as  to  wch  there  shl  be  such  disagrmt,  to  the 

umpirage  of  M.,  of,  &c.,  or  "  of  such  pson  as  the  sd  arbitrors 

shl  in  writg  under  their  hand  bfe  they  enter  on  the  business 

of  the  sd  referee  appt,"  or,  "  of  such  pson  as  the  sd  arbitrors 

shl,  from  time  to  time  as  soon  as  conveniently  may  be  after 

such  diffce  of  opinion  shl  arise,  appt  in  writg  "].    In  wits,  &c. 


VI. 

BOND  to  abide  by  the  Award  of  one  or  more  named  persons, 
as  to  Specified  Matters,  or  all  Matters  in  Differ- 
ence between  the  parties  (c). 

Obligon  of  Bond  from  A.  to  B, ;  see  Bonds. 

Whas  disputes  &  dififces  have  arisen  &  are  pendg  betn  the   Recitals, 
sd  A.  &  B.  concerng,  state  the  specific  mres  in  dispute :  And   Dispatos. 
WHAS  the  sd  A.  &  B.  have  agrd  to  refer  the  sd  disputes  &   Agreement 
diffces  [&  all  other  mres  whatsr  in  diffce  betn  them]  to  arbitron  ence? 
in  mner  hinafter  appearg,  &  to  exte  mutual  bonds  in  that 
behalf :  NOW  THE  CONDON,  &c.,  that  if  the  above  bounden   Condition 
A.,  his  hrs,  exs,  &  ads,  shl  duly  obey  &  pform  the  award  or  to  perform 
decision  of  E.,  of,  &c.,  or,  "E.,  of,  &c.,  &  L.,  of,  &c.,"  or,   *'^'^- 
"K.,  of,  &c.,  L.,  of,  &c.,  &  M.,  of,  (fee,  or  any  two  of  them,'* 
eoncemg  the  afsd  disputes  &  diffces  [&  all  other  mres  whatsr 
now  in  diffce  betn  the  sd  A.  &  B.]  so  as  the  award  of  the  sd 
arbitror,  or,  "  arbitrors  "  be  made  in  writg,  ready  to  be  delivered 
to  the  sd  A.  &  B.  or  eir  of  them,  or  if  they  or  eir  of  them  shl 
be  dead  bfe  the  makg  of  the  award  to  their  or  his  psonal  repves 

or  repve  who  shl  require  the  same,  on  or  bfe  the day  of 

next,  &c.,  as  in  Precedent  I. :  [And  in  case  the  sd  arbitrors   Umpiw 

shl  not  agree  in  makg  an  award,  or,  '^  in  determing  any  of  the 

(e)  As  to  stibiiiission  to  arbitration  by  mutual  bond,  see  BuBsell  on  Arbi-    Submis- 
tntion.    The  stamp  depends  on  the  penalty,  but  will  not  exceed  IDs.    See    ^^^^  ^^ 
the  Stamp  Act,  1891,  Sched.  I.  tit.  Bond.  ™^*^'^ 
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mres  afsd/'  then,  if  the  sd  A.,  his  hrs,  exs,  &  ads,  shl  duly 
obey  &  pform  the  award  &  decision  of  X.,  or  "  of  such  pson 
as  the  sd  arbitrors  shl  in  writg  under  their  hands  bfe  they 
enter  on  the  business  of  the  sd  referee  appt,"  concemg  the 
premes,  or,  **  concerng  the  mre  or  mres  as  to  wch  there  shl  be 
such  disagrmt  of  the  sd  arbitrors  as  afsd/'  so  as  the  sd  umpire 
make  &  publish  his  award  or  umpirage  in  writg  concemg  the 

mres  refd  to  him,  ready  to  be  delivered  as  afsd,  within 

days,  &c.,  as  m  Precedent  I.],  then,  &c.  (a). 


MISCELLANEOUS  CLAUSES  in  Agreements  to 

Befer. 

statutory         I.  All  the  provons  of  the  Arbitron  Act,  1889,  &  of  any 
to^beTncor-  Statutory  modificon  or  re-enactmt  thof  for  the  time  being  in 
poratcd  (6).  force  rcsptg  referees  to  arbitron,  wch  may  be  applicable  to  the 
case,  shl  apply  to  this  referee  (except  so  far  as  the  same  are 
hby  exply  excluded  or  varied) . 
Evidence         n*  The  sd  umpire  shl  be  at  liberty  to  act  upon  all  or  any 
a^ito^rs   P*  ^^  *^^  evidce  taken  bfe  the  sd  arbitrors  as  reported  by 
may  he        them  to  him,  &  to  make  his  award  thrupon  [unless  eir  of  the 
Mipire"      P'^^^  ^  ^^^  referee  shl  require  any  witses  to  be  reheard  or  any 
other  evidce  to  be  retaken,  or  shl  tender  any  fresh  evidce,  in 
wch  case  the  sd  umpire  shl  hear  or  examine  such  witses  or 
evidce]. 
Power  to         III.  It  shl  be  Iful  for  the  umpire  to  sit  &  hear  evidce  in 
bH  w^*^     conjunction  with  the  arbitrors,  &  the  award  (if  any)  of  such 
arbitrators,  umpire  may  be  based  upon  such  evidce,  although  at  the  time 
when  it  shl  be  taken  the  arbitrors  may  not  have  differed 
in  opinion  on  the  mres  refd  to  them. 
Power  to  IV.  The  sd  arbitrors  or  umpire  shl  be  at  liberty  to  appt  & 

accountant  ®^pW  ^^  acctant  to  assist  them  or  him,  at  the  expse  of  the 
sd  pties,  who  shl  be  liable  to  such  acctant  for  his  reasble 
remuneron,  And  as  betn  the  sd  pties  the  fees  of  such  acctant 
shl  be  borne  &  pd  as  the  sd  arbitrors  or  umpire  shl  direct,  & 
such  acctant  may  be  required  to  make  his  solemn  decIon» 

(a)  To  be  a>CGompamed  by  a  similar  bond  from  B.  to  A. 
(6)  See  p.  166,  note  (c). 


ARBITRATION.  163 

accdg  to  the  statute  in  that  behalf,  of  the  truth  of  the  acct  or 
Btatemt  to  be  made  out  by  him. 

V.  The  sd  arbitrors  or  umpire  shl  be  at  liberty  to  make  or  Power  to 
cause  to  be  made  maps  or  plans  of  the  sd  lands,  houses,  &  ^°**^J^' 
premes,  &  to  measure  &  survey  or  value  the  same,  or  cause  made, 
the  same  to  be  measured  &  surveyed  or  valued,  &  to  employ  a 
surveyor,  valuer,  or  other  pson  for  such  ppose  at  the  expse  of 
the  sd  pties,  wch  expse  shl  as  betn  the  sd  pties  be  borne  &  pd 
as  the  sd  arbitrors  or  umpire  shl  direct. 

n.  The  sd  arbitrors  or  umpire  shl  be  at  liberty  in  &  by  Power  to 
the  award  to  direct  that  any  bldgs  or  works,  wch  they  or  he  ^^be  done^ 
may  award  to  be  erected  or  exted,  shl  be  erected  or  exted  under 
under  the  supervision  or  diron  of  such  surveyor  as  they  or  8U)ii  oTsur- 
he  shl  appt  in  that  behalf,  &  to  determine  in  what  mner  the  ^®y^^  (^)- 
fees  of  such   surveyor  shl,  as  betn  the  sd  pties,  be  borne 
&pd. 

vn.  The  sd  arbitrors  or  umpire  shl  be  at  Uberty  to  take  Power  to 
the  opinion  of  counsel  upon  any  question  arisg  in  the  sd  Jtj^ionof 
referee,  &  to  state  a  case  for  such  ppose,  &  the  expense  thof  counsel, 
shl  as  betn  the  sd  pties  be  borne  &  pd  as  the  sd  arbitrors  or 
umpire  shl  direct. 

vm.  The  sd  arbitrors  or  umpire  may  state  any  special  Power  to 
case,  facts,  or  circes,  previous  to  makg  their  or  his   award,  Jot^^^oh 
or  in  the  award,  or  in  any  septe  paper  or  writg  accompanying  of  Co^rt 

the   award,   so    that  the  opinion  or  judgmt  of    the  

Divon  of  the  High  Gt  of  Justice  may  be  had  or  taken 
thron. 

a.  The  sd  arbitrors  or  umpire  shl  have  power  to  award  Power  to 
ft  direct  that  the  sd  pties  hto  or  any  one  or  more  of  them  or  ^^ntion 
their  respive  hrs,  exs,  ads,  or  assns,  shl  exte  &  do  such  reles,  of  deeds, 
convces,  assurces,  &  things  as  the  sd  arbitrors  or  umpire  shl 
think  fit,  &  such  reles,  convces,  assurces,  &  things  shl  be  exted 
ft  done  accdly. 

X.  The  sd  arbitrors  or  umpire  shl  be  at  liberty  to  direct  Power  to 
judgmt  to  be  entd  for  the  pltff  or  deft  in  the  sd  action,  or  to  ^^u^of 
direct  all  further  pcdgs  in  the  sd  action  to  be  discontinued  judgment, 
or  stayed,  or  to  direct  the  sd  action  to  be  dismissed  with  or 

(d)  See  Timlin  ▼.  Fordvfieh  (Mayor,  ^e.),  5  A.  &  £.  147. 

(e)  See  the  Arbitration  Act,  1889,  s.  7. 

11  2 
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General 
power  to 
direct  what 
shall  be 
done. 

Power  to 
make 
separate 
awards  (a). 


Power  of 
arbitrators 
to  proceed 
exparte 


Provision 
forappoint- 
ment  of 
new  arbi- 
trators  (c). 


witht  costs,  or  to  direct  such  pcdgs  to  be  taken  in  or  with 
respt  to  the  sd  action  as  to  the  sd  arbitrors  or  umpire  shl 
seem  fit. 

XI.  The  sd  arbitrors  or  umpire  shl  have  full  power  in  all 
respts  to  award  &  direct  what  shl  be  done  by  the  sd  pties 
resply  in  relon  to  the  mres  in  diffce. 

xn.  The  sd  arbitrors  or  umpire  may  from  time  to  time 
make  one  or  more  septe  or  interim  award  or  awards  as  to  any 
of  the  mres  in  diffce,  wch  septe  or  interim  award  or  awards 
shl  be  observed  &  pformed  witht  waitg  for  any  other  award 
or  awards,  or  the  final  award  of  &  concerng  the  mres  in  diffce, 
&  notwg  that  such  other  mres  in  diffce  shl  not  be  determined, 
dc  may  make  their  or  his  award  or  awards  witht  any  limiton 
as  to  time. 

xm.  The  sd  arbitrors  or  umpire  shl  be  at  liberty,  in  case 
of  the  non-attendee  of  eir  of  the  sd  pties  or  of  their  witses 

after  clear  days'  previous  notice  in  writg  under  the 

hand  of  the  sd  arbitrors  or  umpire,  given  to  the  sd  pties 
resply  or  their  respive  solors  or  agents,  or  left  at  or  sent 
by  post  to  their  respive  oflfices  or  places  of  business,  notifying 
the  time  &  place  of  meetg,  to  pceed  ex  parte  with  the  sd 
referee. 

xrv.  In  case  the  sd  E.,  one  arbitror^  shl  die,  or  neglect,  or 
refuse,  or  become  incapable  to  act  as  arbitror  bfe  an  award 
shl  have  been  made  as  to  all  the  mres  refd  as  afsd,  then  the 
sd  A.,  his  [hrs]  exs,  ads,  or  assns,  shl  forthwith  nominate  in 
writg  some  other  pson  to  be  arbitror  in  the  place  of  the  sd 
E.,  &  so  in  like  mner  upon  the  dece,  or  neglect,  or  refusal  to 
act,  or  incapacity,  of  any  arbitror  from  time  to  time  succeedg 
to  the  place  of  the  sd  E. :  And  the  sd  B.,  his  [hrs]  exs,  ads, 
or  assns,  shl  in  any  of  the  like  events  nominate  in  writg  an 
arbitror  in  the  place  of  the  sd  L.,  or  of  any  arbitror  succeedg 
to  his  place,  &  every  arbitror  so  appted  shl  have  the  same 
powers  &  authorities  as  the  arbitror  in  whose  place  he  shl 
have  been  appted. 


One  award        (a)  The  condition  that  only  one  award  shall  be  made  is  implied  in  aU 
to  be  made,    cases^  unless  the  contrary  is  expressed  or  implied  in  the  submission :  Oouid 
V.  Staffordshire,  ^c,  Co,,  5  Ex.  214,  223. 

(b)  See  Wood  ▼.  Leake,  12  Ves.  412. 

(c)  This  olause  is  probably  superfluous. 
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ZY.  And  no  award  or  decision  of  the  sd  arbitrors  or  umpire  Award  not 
shl  be  set  aside  or  attempted  so  to  be  by  reason  or  on  acct  J^.^  JJ* 
of  any  technical  or  legal  defect  therein,  or  any  informality, 
omission,  delay,  or  error  of  law  or  fact  or  of  pcdg  in  or  about  • 
the  same  or  in  relon  thto,  or  on  any  other  ground,  or  for  any 
pretee,  suggestion,  chge,  or  allegon  of  fraud,  collusion,  or 
confederacy. 


VIL 

REVOCATION  of  Submission  to  Arbitration  (e). 

TO  ALL  TO  WHOM,  &c..  A.,  of,  &c.,  sends  greetg.  Redie 

proton  in  articles  of  agnnt  betn  A.  dt  the  Co.  to  refer 

diiputes  betn  A.  dk  the  Co.  to  B.  d  C,  or  one  of  them:  NOW  B^yocation 

THESE   PSNTS  WITS  that  the  sd  A.  doth  hby  revoke  & 

make  void  the  sd  agrmt  for  a  referee  of  any  disputes  or  diffces 

to  the  award  of  the  sd  B.  &  C.  or  one  or  eir  of  them,  by  or 

in  the  sd  articles  of  agrmt  contd,  &  also  all  &  every  authorities 

k  authority  wch  under  or  by  virtue  of  the  sd  articles  of  agrmt 

wd  or  might  have  or  wise  been  vested  in  the  sd  B.  &  C.  or 

one  or  eir  of  them  or  any  other  pson  or  psons  whomsr,  to 

determine  or  decide  any  disputes  or  diffces  whatsr  betn  him, 

the  sd  A.,  &  the  sd  Go :  And  the  sd  A.  doth  hby  declare  that  DecUmtion 

he,  the  sd  A.,  will  not  be  a  pty  to  or  be  concluded  by  any  gj^j^'^ 

award  wch  the  sd  B.  &  C,  or  eir  of  them  or  any  other  pson  or  binding. 

psons  whomsr,  shl  make  or  attempt  to  make  of  or  concerng  such 

disputes,  diffces,  or  mres,  or  any  of  them  in  anywise  howsr. 

h  WITS,  &c. 

(d)  A  daBse  in  this  form  (in  a  building  contract)  was  upheld  in  Tullis  v. 
Jncton,  [1802]  3  Ch.  441. 

(e)  In  cases  coming  within  the  Arbitration  Act^  1889,  the  submission 
wnuld  now  be  irreyocable;  see  s.  1,  ante,  p.  152.  See  another  form  of 
rerocation,  together  with  a  notice  thereof  to  the  arbitrator,  in  Fraser  v, 
ShrtntpergtT,  12  Q.  B.  D.  311. 
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vin. 

APPOINTMENT  of  an  Arbitrator. 

To  Mr. . 

I  hby  appt  you  arbitror  to  act  on  my  behalf  in  respt 

of  certn  disputes  &  diflfces  wch  have  arisen  betn  me  &  

under  the  provons  of  an  indre  dated,  &c. :  And  I  hby  inform 
you  that  by  a  notice    in  writg,   bearg    even    date  hwith, 

I  have  called  upon  the  sd  to  nominate  &  appt   an 

arbitror  to  act  on  his  behalf  in  respt  of  the  bfe  mentd 

disputes  &  diflfces  existg  betn  us.     As  wits  my  hand  this 

day  of . 


IX. 

NOTICE  to  go  to  Arbitration,  and  of  Appointment 

of  an  Arbitrator  (a). 

To  Mr. . 

Take  notice  that  disputes  &  diflfces  havg  arisen  betn 
us  concerng  certn  mres  under  the  provons  of  an  indre,  &c., 
I  desire  to  have  the  same  settled  by  arbitron,  accordg  to  the 
proven  in  the  sd  indre  in  that  behalf  contd:  And  further, 

that  I  have  appted  Mr, ,  of ,  to  be  the  arbitror  on 

my  behalf :  And  further,  that  I  call  upon  you,  within  seven 
days  from  the  service  of  this  notice  on  you,  to  name  an 
arbitror  to  act  on  your  behalf  in  the  mre  of  the  sd  disputes 
&  diflfces :  And  further,  that  if  you  shl  neglect  to  name  an 
arbitror  to  act  on  your  behalf  within  such  seven  days,  then 
the  afsd  disputes  &  diflfces  btn  us  will,  accdg  to  the  provon 

in  the  sd  indre  in  that  behalf  contd,  stand  refd  to  the  sd 

alone.    As  wits,  &c. 

(a)  See  the  Arbitration  Act,  1889,  b.  6. 
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NOTICE  to  Concur  in  the  Appointment  of  a  Sole 

Arbitrator  (&). 

To  Mr. . 

In  the  mre  of  an  arbitron  betn  A.  &  B. 

Takb  notice  that  you  are  hby  required  to  concur  with 
me  the  undersigned  in  the  apptmt  of  a  sole  arbitror  to  act  in 
the  above  mentd  mre  for  the  pposes  of  the  submission  to 
arbitron  made  by  certn  articles  of  agrmt,  dated,  &c.,  &  made, 
be,  psuant  to  &  in  accordce  with  clause of  such  agrmt. 

As  WITS,  &c. 


XL 

A6EEEMENT  for  reference  to  a  Sole  Arbitrator  to 

settle  the  amount  to  be  paid  by  a  School  Board  for 

Purchase-money,    dc,    under  the    Lands    Clauses 
Consolidation  Act,  1845  (c). 

AGBMT  made,   &c.,   betn  A.  &  B.  (hinafter  called  the 

vendors),  of  the  one  pt,  &  The  School  Board  for (hinafter 

called  the  Board),  of  the  other  pt.   Recite  vendors*  title  subjt  to 
leases:  And  whas  by  virtue  of  the  Elementary  Educon  Acts,  Recital*. 
1870  &  1873,  &  of  the  public  Acts  incorpd  thwith,  the  Board  That  land 
require  to  pchase  &  take  of  the  vendors  the  sd  land  &  premes  "  required, 

coloured on  the  sd  plan  as  the  same  are  parlarly  descd  in 

the  schdle  hto:  And  whas  the  vendors  have  agrd  with  the  introduc- 
Board  to  sell  the  sd  lands  &  premes  to  the  Board,  &  to  refer  ^^^' 
the  question  of  the  amt  to  be  pd  by  the  Board  to  the  vendors 
in  respt  thof  to  the  sole  arbitron  of  X.,  of,  &c.,  an  able 
practical  surveyor:    NOW  THESE   PSNTS  WITS  that, "in  witneae. 

(b)  See  the  Arbitration  Act,  1889,  8.  5,  ante,  p.  153 ;   Be  Eyre,  [1892] 
1 Q.  B.  136. 

(e)  See,  as  to  the  purchase  of  land  by  a  School  Board,  the  Elementary  Paichase 
Bdncation  Act,  1870,  ss.  19,  20  (which  incorporates  the  Lands  Clauses  Con-  of  land  for 
Jdlidation  Act)  ;  and  see  the  Elementary  Education  Act,  1873,  s.  15.    As  to  school,  fcc 
the  purchase  of  land  by  the  managers  of  a  public  elementary  school,  see  the 
Elementary  Education  Act,  1870,  s.  21. 
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psuance  of  the  powers  &  provons  contd  in  the  sd  Elementary 
Educon  Acts  &  the  Acts  incorpd  thwith  as  afsd,  &  of  any  other 
power  enablg  them  resply  in  that  behalf,  &  in  psuance  of  the 
sd  agrmt,  the  vendors  &  the  Board  do  resply  hby  nominate  & 
appt  the  sd  X.  to  be  the  sole  arbitror  accdg  to  the  provons  of 
the  sd  Acts,  to  settle  &  determine  by  his  award  the  amt  of  the 
pchase-moy  &  compenson  to  be  pd  by  the  Board  for  the  pchase 
of  the  freehd  free  from  incumbces  of  the  sd  pee  of  land  & 
premes  so  reqd  as  afsd,  subjt  only  to  the  leases  hinbfe 
mentd,  &  to  any  derivative  leases  or  tenancies,  &  for  the 
damage  (if  any)  to  be  sustained  by  the  vendors  by  reason  of 
the  severg  of  the  sd  lands  &  premes  from  the  other  lands  & 
premes  of  the  vendors,  or  in  any  other  mner  whatsr  by  reason 
of  the  exercise  of  the  powers  of  the  sd  Acts  in  respt  of  the 
premes.     As  wits  the  hands  of  the  sd  pties. 

Schdle. 
IPcels.'] 


Recitals. 

Notice  of 
proposed 
sewer. 


APPOINTMENT  by  the  Trustees  and  Tenant  for  Life  of 
settled  estates  of  an  Arbitrator  to  assess  the  compensa- 
tion to  be  paid  by  a  Local  Authority /or  making  a 
sewer  under  the  Public  Health  Act,  1875  (a). 

Borough  of ,  Works  for  sewage  pposes. 

Whas  under  the  provons  of  the  Public  Health  Act,  1875,  the 

Mayor,  Aldermen,  &  Burgesses  of  the  Borough  of in  the 

coy  of  ,  hinafter  called  the  Corporon,  being  the  Urban 

District  Council  of  the  sd  Borough,  have  served  a  notice 
dated,  &c.,  upon  us,  the  undersigned  A.  &  B.,  the  trees 
under  the  will,  &c.,  of  the  estes  settled  by  the  sd  will, 
of  wch  I  the  undersigned  C,  am  the  psnt  tenant  for  lif0 

(a)  88  &  89  Vict.  c.  65.  As  to  the  powers  of  the  Local  Authority,  see  the 
Act,  88.  16, 18, 19,  21,  24,  26 ;  as  to  the  purchase  of  land,  see  ss.  175,  176 ;  as 
to  interference  with  water  rights  and  mines,  &c.,  see  ss.  327,  832,  334,  and 
the  Amendment  Act  of  1883  (46  &  47  Vict.  c.  37) ;  as  to  the  mode  of  settHng 
oompensation,  see  s.  308 ;  and  as  to  arbitration,  ss.  179, 180.  As  to  the 
name  "  District  Council,"  see  The  Local  Government  Act,  1894  (66  &  67 
Vict.  c.  78),  8.  21. 
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in  posson,  that  the  Corporon  in  the  exon  of  the  powers  & 
aathorities  given  to   &  vested  in    them  by  virtue  of   the 

Public  Health  Act,  1875,  will  immedly  after  the  day 

of next  enter  into  &  upon  the  lands  &  premes  parlarly 

descd  in  the   schdle  &  plan  annexed   to  the  sd  notice,  all 

of  wch  are  situate  within  the  Borough  of afsd,  for  the 

ppose  of  constructg,  makg,  &  furnishg  a  sewer  in,  through, 
or  under  the  sd  lands  &  premes,  &  in  the  mner  shown  on 
the  sd  plan,  wch  sd  sewer  will  form  pt  of  the  works  comprd 
in  the  scheme  for  the  sewerage  of  the  sd  Borough,  or  a  pt 
thof,  now  being  carried  out  by  the  Corporon,  &  also  for  the 
ppoee  of  constructg  man-holes,  ventilatg  shafts,  valves,  & 
Bloices,  &  all  other  necy  works  for  all  or  any  of  the  pposes 
afsd,  &  that  the  course  of  the  sd  sewer  was  indicated  by  lines 

drawn  on  the  sd  plan,  &  thron  coloured :  And  whas,  we,  Claim  for 

the  sd  trees  of  the  sd  settled  estes,  are  entled,  as  such  trees,  to  ^ISJT"**" 
compenson  in  respt  of  the  permanent  damage  or  injury  to  the 
freehd  of  the  sd  settled  estes,  or  the  owner  or  owners  for  the 
time  being  thof,  wch  will  arise  or  be  sustained  by  reason  of  the 
makg  &  maintaing  of  the  sd  sewer  &  all  works  &  things 
incidental  thto  through,  under,  or  upon  the  sd  respive  lands  & 
premes,  &  the  occupon  &  use  of  any  portions  of  the  surface  of 
the  sd  lands  &  premes  wch  may  be  permanently  taken  for 
the  ppose  of  the  sd  sewer  or  any  of  the  pposes  afsd.  And  also  in 
respt  of  any  temporary  damage  or  injury  to  the  freehd  of  the 
sd  settled  estes,  or  the  owner  or  owners  for  the  time  being 
thof,  wch  may  arise  or  be  sustained  by  or  through  the  makg  or 
eoDstron  of  the  sd  sewer  or  the  exon  of  the  works  &  things 
incidental  thto,  the  amt  of  such  compenson  in  respt  as  well  of 
such  permanent  as  of  such  temporary  damage  or  injury  being 
payable  to  us,  the  sd  trees  (as  I,  the  sd  C,  do  hby  admit) :  And  Desire  for 
WHAS  we  are  desirous  of  havg  the  amt  of  such  compenson  "^^i*"*^*""- 
settled  by  arbitron  under  the  provons  of  the  Public  Health  Act, 
1875:  NOW  WE,  the  sd  trees,  do  accdly,  in  psuance  of  the  Appoint- 
provons  of  the  sd  Act,  hby  nominate  &  appt  X.,  of,  &c.,  to  be  ™^u^f^ 
an  arbitror  on   our  pt  to   settle  &  determine  the  amt  of 
compenson  to  be  pd  to  us  the  sd  trees  by  the  Corporon  in 
respt  of  such  permanent  &  temporary  damage  or  injury  resply 
as  afsd,  the  amt  of  such  compenson  in  respt  of  such  permanent 
damage  or  injury  to  be  assessed  &  determined,  if  required  by 
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US  the  sd  trees,  septely  from  the  amt  of  compenson  for  such 

temporary  damage  or  injury  as  afsd,  &  the  amt  of  compenson, 

whether  for  permanent  or  temporary  damage  or  injury,  payable 

in  respt  of  any  specified  portion  of  the  sd  lands  &  premes  to  be 

also,  if  required  by  us,  the  sd  trees,  assessed  &  determined 

septely  from  the  amt  payable  in  respt  of  the  remr  of  the  sd 

Oonfirma-     lands  &  premes  :  And  I,  the  sd  C,  as  tenant  for  life  of  the  sd 

tenaiH^for    settled  ostes,  do  hby  confirm  the  sd  apptmt  of  the  Ed  X.,  as 

life.  arbitror  for  the  pposes  af sd :  Provd  always  that  this  referee  to 

^t*to  "^^^  ®    arbitron  &  the  compenson  to  be  awarded  in  psuance  thof  shl 

extend  to     not  cover  or  extend  to  any  damage  or  injury  wch  may  arise  to 

branX  ^^    ^^^  ^^  settled  estes,  or  the  owner  or  owners  for  the  time  being 

drains.        thof,  in  respt  of  any  entry  wch  may  be  made  by  the  Gorporon 

upon  any  pt  of  the  sd  settled  estes  &  premes,  or  any  works 

wch  may  be  exted  by  them  for  the  ppose  of  makg  any  con- 

nectg  drains  or  communicons  from  the  sd  sewer  to  any  house 

or  premes  near  or  adjoing  the  same,  or  in  respt  of  any  such 

entry  or  works  wch  may  be  made  or  exted  by  the  Gorporon 

at  any  time  after  the  origl  constron  or  makg  of  the  sd  sewer 

or  any  such  connectg  drains  or  communicons  as  afsd,  for  the 

ppose   of  repairg,  cleansg,  alterg,  ciosg  up,  discontinuing  or 

Nor  to        removg  the  same  resply  or  orwise  in  relon  thto :  Provd  also 

extend  the    ^j^^t  nothg  hinbfe  contd   shl   be  construed  as  operatg  as  a 

the  Autho-  licence  or  permission  to  the  Gorporon   to   make  any  entry 

"*^'  upon  any  of  the  sd  lands  &  premes,  or  to  exte  or  do  any  worli^ 

or  things  wch  they  are  not  lawfully  entled  to  make,  exte  or  do 

under  the  powers  conferred  upon  them  by  the  Public  Health 

Act,  1875.    Dated,  &c. 

(Signed)  A.,  B.,  &  G. 


XIII. 

APPOINTMENT  of  Umpire  by  Arbitrators  by  Endorsement 
on  the  Agreement  of  Reference  or  other  wise  (a). 

^E,  [the  within  named]  A.  &  B.,  in  psuance  of  the  powers 
given  to  us  by  the  within  contd  agrmt,  or,  **  by  an  agrmt  of 

(a)  See  Re  Hopper,  L.  B.  2  Q.  B.  367 ;  Arbitration  Act,  1889,  Sched.  I.  (b) 
aiiJt;  p.  152. 
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referee,  dated,  &c.,"  oVy  "  by  an  order  made  by,  &c.,  on  the 

day  of ,  in  an  action,  &c.,"  do  hby  nominate  &  appt 

X.,  of,  (fee,  to  be  the  umpire  accdg  to  the  provons  of  the  sd 
agrmt,  or,  "  order,"  of  referee,  provd  he  will  accept  the  office, 

&  do  within days  from  the  date  hrof  signify  such  acceptce 

in  writg.    As  wits,  &c. 


XIV. 

APPOINTMENT  hy  Two  Arbitrators  of  a  Third 
Arbitrator  to  act  with  them  (6). 

WE,  &c.,  (M  in  last  Precedent^  do  hby  nominate  &  appt  X., 
of,  &c.,  to  be  the  third  arbitror  to  act  with  us  in  the  conson  & 
determinon  of  the  mres  refd  to  us  accdg  to  the  provons  of 
the  sd  agrmt,  ovy  "  order,"  of  referee,  provd  he  will  accept  the 

office,  &  do  within days  from  the  date  hrof  signify  such 

acceptce  in  writg.    As  wrrs,  &c. 


XV. 

NOTICE  hy  Arbitrators  to  Umpire  of  final  Disagrbbmbnt  (c). 

To  Mr. . 

"WE  hby  give  you  notice  that  we  cannot  &  shl  not  be  able 
to  agree  in  makg  an  award  concerng  the  mres  refd  to  us  by  an 
agrmt,  (yr^  "  order,"  dated,  &c.,  but  have  finally  disagrd  about 
the  same,  &  that  you  are  at  liberty  to  proceed  as  umpire  to 
consider  &  award  upon  the  mres  refd.    Dated,  &c. 

(b)  Ab  to  the  remedy  where  such  an  appointment  is  not  made,  see  Arbi- 
tration Act,  1889,  8.  5,  ante,  p.  153. 
(e)  See  Arbitration  Act,  1889,  Sched.  I.  (d),  ante,  p.  152. 
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ENLARGEMENT  0/ Time /or  making  Award  by 
Arbitrator  or  Umpire  (a). 

I,  [the  within  named]  A.,  in  psuance,  &c.,  as  in  Precedent 
XIU.,  do  hby  enlarge  the  time  for  makg  my  award  concemg 
the  mres  refd  to  me  until  the day  of .    As  wits,  &c. 


XVII. 

ENLARGEMENT  of  Time  by  the  Parties. 

Time  WE,  [the  within  named]  A.  &  B.,  do  hby  give  &  allow  to  X., 

enJarged.     ^^  arbitror,  or,  "  umpire,"  appted  by  the  agrmt  of  referee 

within  contd,  or,  "  by  an  agrmt,"  or,  **  order,"  &c.,  as  in 

Precedent  XIII.,  further  time  for  makg  his  award,  namely » 

Agreement    ^^^  *^® ^^7  ^^  •  ^^  ^^  FURTHER  DECLARE  &  agree 

to  hold  that  all  the  provons  of  the  sd  agrmt,  or,  "  order,"  of  referee 
shl  continue  in  full  force  &  effect,  &  be  construed  &  read  in 
the  same  mner  as  if  the  day  hby  given  &  allowed  for  makg 
the  award  of  the  sd  arbitror,  or,  "  umpire,"  had  been  given  & 
allowed  by  the  sd  agrmt,  or,  "order."     As  wits,  &c. 


RECITALS  IN  AWARDS- 


Thatdis-         I-  Whas  divers  disputes  &  diffces  have  arisen  betn,  &c., 
putea  have   concomg,  &c.,  OT,  "  under  an  agrmt,  &c." 
Action  and       °'  ^HAS  an  action  has  been  instituted  by  the  sd  A.  agst 
order  of       the  sd  B.,  touchg  the  premes  &  the  same  is  now  pendg,  &  by 

an  order  made  in  the  sd  action  on,  &c.,  it  was  ordered,  &c. 
Appoint-  in.  Whas  the  sd  A.  by  an  instrumt  in  writg  dated,  &c., 

M^taator     ^^^^^  ^^^  hand,  appted  [me  the  sd]  B.  to  be  the  arbitror  on 

his  behalf  in  respect  of  the  mres  afsd. 


(a)  Ab  to  the  power  of  the  Court  to  enUirge  the  time,  see  Arbitration  Act^ 
1889,  8.  9,  p.  154. 
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IV.  Whas  the  Bd  Co  by  an  instrumt  in  writg  dated,  &c.,  Appoint- 

nnder  the  hand  of  A.  their  secretary,  appted  [me  the  sd]  B.  to  ^wJ^J^tor 

be  the  arbitror  on  their  behalf  in  respt  of  the  mres  afsd.  ^7  *  «>™- 

Y.  Whas  the  sd  arbitrors  [bfe  enters  into  the  conson  of  the  .     '.  . 

^  o  Appoint- 

ed mres]  by  an  instramt  in  writg  dated,  &c.,  under  their  hands  ment  of 

[endorsed  on  the  sd  agrmt]  appted  [me  the  sd]  X.  to  be  the  ^™p"^- 

umpire  in  the  mre  of  the  sd  arbitron  psuant  to  the  sd  agrmt 

[order]. 

Yi.  Whas  the  sd  X.  havg  become  unable  to  act  as  such  Sabsti- 
uinpire  as  afad  the  sd  arbitrors  [bfe  enterg  into  the  conson  of  ^J^^^Slt 
the  sd  mres]  by  an  instrumt  in  -writg  dated,  &c.,  under  their  of  umpire, 
hands,  appted  [me  the  sd]  A.  to  be  the  umpire  in  the  mre  of 
the  sd  arbitron  in  the  place  of  the  sd  X. 

YH.  Whas  we  [the  sd  arbitrors]  by  an  instrumt  in  writg  Eniargo- 
under  our  [their]  hands  dated,  &c.,  duly  extended  the  time  for  J?^^*£°y 
makg  our  [their]  award  dated,  &c.  making 

Ym.  Whab  the  sd  arbitrors  have  finally  disagrd  &  differed  &  *^*'°* 
have  altogether  failed  to  make  their  award  in  the  sd  mres,  of  ment  of 
all  of  which  I  have  duly  had  notice,  whby  the  sd  mres  so  refd  *^  j^^f*" 
to  the  sd  arbitrors  as  afsd  have  duly  come  bfe  me  as  umpire  to  make 
for  determinon.  *^"^- 

DC.  Whas  the  sd  arbitrors  did  not  make  any  award  of  <fe  Failure  of 
concemg  the  premes  within  the  time  limd  by  the  sd  agrmt  JJ  mak^" 
[order]  of  referee.  award 

X.  Whas  doubts  havg  been  entertained  as  to  the  effect  of  the  liLibSi*™* 
declon  required  by  law  havg  been  made  &  subscribed  by  me  Agreement 
[the  sd  B.  on,  <fec.,  &  by  myself]  on,  &c.,  by  reason  of  the  ^w^^on 
same  being  prior  to  the  date  of  the  apptmt  of  me  [the  sd  B.  &  should  be 
myself]  as  arbitror  [&  umpire  resply]  in  the  sd  arbitron,  the  awa^rd  for 
fidpties  on,  &c.,  mutually  agrd  in  writg  that  no  objon  shd  be  j?^o™»- 
taken  to  the  award  by  reason  of  such  informality  (if  any). 


CLAUSES  IN  AWARDS. 


I.  I AWABD  &  adjudge  that  the  pltff  has  sustained  damages  Award  of 
by  reason  of  the  non-pformce  by  the  deft  of  the  agrmt  in  the  £or°^!5S^ 
Btatemt  of  claim  mentd  in  the  amt  of  £ ,  or,  "  I  assess  perform- 

anco  of 

the  damages  sustained  by  the  pltff  in  respt  of  the  cause  of  agreement, 
action  in  the  statemt  of  claim  mentd  at  the  sum  of  £ /' 
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Award  of 
ram  in  full 
of  all 
demands. 


Sums,  &c., 
awarded 
to  be  in 

of  all 
demands. 


Award  of 

matual 

releases. 


Award  of 
release  by 
one  party. 


Dismissal 
of  action 
with  costs. 


Proceed- 
ings in 
action  to 
be  stayed. 

That  plain- 
tiff  has  no 
canse  of 
action. 


wch  sum  I  direct  the  deft  to  pay  to  the  pltflf  on  or  bfe  the 

day  of . 

n.  I  AWARD  that  the  sd  A.  shl  pay  the  sd  B.  on  demand  the 

sum  of  £ in  full  satisfon  of  all  claims  &  demands  whatsr 

[relative  to  the  mres  refd  to  me,  or,  ''in  the  above-mentd 
action  "]. 

III.  I  AWARD  &  order  that  the  sd  damages  &  the  sd  sevl 
sums  of  moy  awarded  &  directed  by  me  to  be  pd  &  the  sevl 
mres  &  things  awarded  &  directed  by  me  to  be  done  by  or  with 
regard  to  the  respive  pties  to  this  referee  as  afsd,  shl  resply 
be  pd,  reced,  done,  accepted  &  taken,  in  full  satisfon  &  dischge 
&  as  a  final  end  &  determinon  of  the  sevl  mres  in  diffce  betn 
the  sd  pties  wch  have  been  refd  to  me,  or,  "  of  all  mres  in 
diffce  betn  the  sd  pties  up  to  the  time  of  the  submission  to 
arbitron." 

IV.  And  I  further  award  &  adjudge  that  the  sd  A.  &  B.  shl 
each,  on  the  requison  of  the  other  of  them  [such  other  havg 
first  pformed  the  award],  &  at  the  costs  &  chges  of  the  pty 
requirg  the  same,  exte  &  deliver  unto  the  other  of  them  a  full 
&  sufft  rele  of  all  [actions,  causes  of  action,  &]  debts,  damages, 
claims,  &  demands  whatsr,  from  the  beginng  of  the  world, 
until  the  time  of  the  sd  submission  to  arbitron,  or,  "  of  all 
claims  &  demands  in  respt  of  the  mres  in  diffce  betn  the  sd 
pties  wch  have  been  refd  to  me  as  afsd,"  exceptg  anythg  by 
the  award  provd  to  be  done  or  suffered. 

V.  And  I  further  award,  &c.,  that  upon  paymt  of  the  sum 
awarded  by  me  as  afsd,  the  sd  A.  shl,  if  required,  by  &  at  the 
costs  of  the  sd  B.,  exte  &  deliver  to  him,  the  sd  B.,  a  full  & 
sufft  rele,  &c.,  as  in  the  last  clause. 

VI.  I  AWARD,  &c.,  that  the  pltff  has  no  title  to  the  relief 

sought  by  his  above-mentd  action  in  the Divon  of  the 

High  Ct  of  Justice,  &  that  the  sd  action  be  dismissed  with 
costs,  to  be  taxed  by  the  pper  officer  &  pd  by  the  pltff  to  the 

deft. 

VII.  I  AWARD,  &c.,  that  the  sd  action  shl  cease  &  be  no 
further  prosecuted,  oVy  "  that  all  pcdgs  in  the  sd  action  shl 
cease,  &  that  the  same  shl  be  no  further  prosecuted." 

VIII.  I  AWARD,  &c.,  that  the  pltff  has  been  fully  pd  all 
demands  wch  he  had  agst  the  sd  deft,  &  has  no  cause  of  action 
agst  him. 
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D[.  I  AWARD,  &c.,  that  the  sd  B.  shI  at  his  own  expse  make  Apology  to 

4  publish  in  the newspaper  a  pper  apology,  statg,  &c.  ™ 

X.  I  AWARD,  &c.,  that  the  pltff  has  a  good  cause  of  action  Plaintiff 
agst  the  deft  on  the  first  &  second  paragraphs  of  the  prayer  ofactlonwi 

of  his  statemt  of  claim  in  the  sd  action  for  the  sum  of  £ ,  t^o  claims, 

wch  sum  I  direct  the  deft  to  pay  to  the  pltff  on  demand :  And  3,^. 

I  further  award  that  the  pltff  has  no  cause  of  action  agst  the 
deft  on  the  third  paragraph  of  the  prayer  of  the  sd  statemt  of 
claim. 

XI.  I  AWARD  &  find  that  the  pltff  has  sustained  damages  from  Of  damages 
the  deft  occasioned  by  the  cause  of  action  for  wch  the  sd  ^^^^    ^' 

action  was  brought  to  the  amt  of  £ ,  &  I  assess  the  puff's 

damages  at  the  sd  sum  of  £ ,  &  direct  the  deft  to  pay  the 

same  to  the  pltff  on  demand. 

xn.  I  AWARD,  &c.,  that  the  sd  B.  shI,  at  the  reqt  &  costs  of  Oonvey- 
the  sd  A.,  by  a  pper  &  effectual  assurce,  convey,  peels,  with  executed, 
the  appurts  unto  &  to  the  use  of  the  sd  A.  &  his  hrs,  or  as  he 
or  they  may  direct,  such  assurce  to  be  prepared  by  the  sd  A. 

xm.  I  AWARD,  &c.,  that  the  sd  B.  shall  at  the  reqt  &  costs  of  Registered 

the  sd  A.  transfer  the  land  registered  under  the  title  No. b^^'^ 

in  the  parish  of  in   the  district  of  &  coy  of 

to  the  sd  A.,  or  as  he  shall  direct. 

XIV.  I  AWARD,  &c.,  that  the  sd  B.  shl  forthwith  deliver  to  Deliyeryup 
the  sd  A.  or  his  hrs  all  deeds  &  writgs  in  the  custody  or  power  °*  ^•^^ 
of  the  sd  B.  relatg  to  the  sd  freehd  premes. 

XT.  I  AWARD,  &c.,  that  the  sd  A.  has  no  claim  or  demand  That  one 
agst  the  sd  B.  in  respt  of  any  of  the  mres  in  diffce  betn  ^faim" 

them.  against  the 

XVI.  I  AWARD,  (fee,  that  there  are  no  mres  in  diffce  betn  the  j^^^^^^^ 
pties  other  than  those  in  the  sd  action,  or,  **  And  as  to  the  matters  in 
mres  in  diffce  betn  the  sd  pties  other  than  those  in  the  sd    *  «'•'*<»• 
action,  I  award,.  <&c.,  that  the  deft  do  pay  to  the  pltff  the  sum 

of  £ in  fuU  satisfon  &  dischge  of  all  claims  &  demands 

by  the  pltff  agst  the  deft  in  respt  of  the  same." 

xvn.  I  award,  &c;,  that  the  sd  A.  do  pay  to  the  sd  B.  the  Payment 
eofits  of  the  sd  action,  to  be  taxed  by  the  pper  officer.  ^^ion. 

xvm.  I  AWARD,  &c.,  that  judgmt  be  forthwith  entd  in  the  sd  Judgment 
action  for  the  pltff  [deft],  with  the  costs  of  the  sd  action,  &  of  ^^  J^; 
the  referee  &  of  this  my  award,  to  be  taxed  by  the  pper  officer  plaintiff,  or 

.  .,        ,    ,  "^  J  rr  defendant. 

of  the  sd  ct. 
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Each  party       xix.  I  AWARD,  &c.,  that  each  ptv  bear  his  own  costs  of  the 

to  pay  his      ^   ,.  ^ 
own  costs      aCDlOIi. 

of  action.  jj   j  j^^^rd^  &c.,  that  the  costs  of  both  pties  of  the  sd 

actl^n^o  action  when  taxed  shl  be  added  togr,  &  that  one  moiety  thof 

be  borne  shl  be  pd  &  borne  by  the  pltflf  &  the  other  moiety  by  the  deft 

^     ^'  &  that  if  eir  pty  shl  have  pd  more  than  his  just  share,  the 

excess  shl  be  pd  to  him  by  the  other  pty. 

Execution  xxi.  I  AWARD,  &c.,  that  exon  may  issue  in  the  sd  action  for 

damages  the  sd  damages  &  costs  forthwith,  oVy  "  at  any  time  not  sooner 

and  costs,      jj^g^^  ^.j^^ ^^^  ^f ^^,.4  » 

All  costs  of  xxn.  I  AWARD,  &c.,  that  the  sd  A,  do  pay  to  the  sd  B.  his 
and  award  costs  of  &  incidental  to  the  referee,  &  the  costs  of  the  award, 
to  be  paid    g^  jj^j^^.  ^.j^^  gj  ^^  j^  y^^^^  his  own  costs  of  the  same. 

by  one 

party  (a).  xxni.  I  AWARD,  &c.,  that  each  of  the  sd  pties  shl  bear  his 
Bach  party  own  costs  of  the  referce,  &  pay  one-half  of  the  costs  of  the 

to  bear  his 

own  costs  award :  And  that  if  eir  pty  shl  in  the  first  instce  pay  more 

^ndPh^^f"^  than  such  half,  the  excess  shl  be  pd  to  him  by  the  other  pty. 

costs  of  xxiY.  I  AWARD,  &c.,  that  ODO  moioty  of  the  costs  of  the 

award.  referee  &  award  shl  be  borne  &  pd  by  the  sd  A.,  &  the  other 

of  reference  moiety  by  the  sd  B.,  &  that  if  eir  pty  shl  in  the  first  instoe, 

and  award     g^^     ^  ^^  j^^  clause. 
to  be  paid  ' 

by  each  xxv.  I  DIRECT  the  costs  of  the  pltff  of  the  sd  referee  &  of 

'*^^\         this  my  award  to  be  taxed  as  betn  solor  &  client  by  A.,  of,  &c., 

assessment  ^r,  "  One  of  the  taxg-mastors  of  the Divon  of  the  High 

of  coste.       ct  Qf  Justice,"  or,  "  I  assess  the  amt  of  the  costs  of  the  pltflf 
of  the  sd  referce  at  £ ,  &  of  this  my  award  at  £ ." 

Awarding  (a)  As  to  awarding  costs,  see  Harland  y.  Mayor  of  Newcastle,  L.  B.  5  Q,  B. 

«<»*«•  47  ;  Arbitration  Act,  1889,  Sched.  I.  (i),  ante,  p.  153. 
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PRECEDENTS    OF    AWARDS. 

I. 

AWARD  by  Arbitr^tobs  or  Umpire  under  an  Agreement  or 
order  of  Beference  settling  a  Balance  of  Aogouktb  (a). 

TO  ALL  TO  WHOM  THESE  P8NTS  SHL  COME,  A., 
of,  (fee.,  &  B.,  of,  &c.,  Bead  greetg ;  Recite  that  disputes  have  Recitab. 
arigen:  agrmt  of  referee :  or^  action  d  order  of  referee :  \^fa%lare 
of  arbitrors  to  make  award  dt  apptmt  of  um^pire"]  enlargemt  of 
time  for  makg  awards  or  as  the  case  may  be ;  see  abovcy  Bboitals: 
NOW  WE,  the  sd,  arbitrors^  [I,  the  sd,  umpire"],  havg  taken 
apon  onrselveB  [myself]  the  burthen  of  the  sd  referee  [am-  Award, 
pirage],  &  havg  heard,  examined,  &  considered  the  allegons  of 
the  fid  pties,  &  the  witses,  docamts,  &  evidce  of  both  the  sd 
pties  concemg  the  premes,  do  hby  make  &  publish  our  award 
[my  award  &  umpirage]  in  writg  of  &  concerng  the  premes  in 
nmer  follg,  that  is  to  say  :  Wb  [I]  find  &  award  that  the  balce  Balance 
due  from  the  sd  N.  to  the  sd  M.  upon  the  settlemt  of  the  accts  ^^^' 

betn  them  wch  have  been  refd  to  us  [me]  as  afsd  is  £ , 

wch  we  [I]  award  and  direct  to  be  pd  by  the  sd  N.  to  the  sd 
H.  on  demand  :  And,  &c.,  award  cls  to  dismissal  or  discontinvr- 
once  d  costs  of  action  (if  any),  d  costs  of  referee  d  award,  d 
mutual  reles  ;  see  above  cUmses. 

Signed  &  published  in 
the  presce  of 


} 


n. 

AWARD  by  Arbitrators  under  Lands  Clauses  Consolida- 
tion Acts.  Various  Becitalb.  Provisions  as  to  Com- 
pensation/ot  Bbmoval  of  and  Damaoe  to  Machinery  (6) 

TO  ALL,  &c.,  WE,  A.,  of,  &c.,  &  B.,  of,  &c.,  send  greetg : 
Whas  by  2  sevl  instrumts  in  writg  dated  resply,  &c.,  under  RecitaiB. 

(a)  As  to  the  stamp  on  an  award,  see  the  Stamp  Act,  1891,  Sched.  I.,  tit.   stamp  on 
Award.  award. 

(6)  An  award  under  the  L.  C.  C.  Acts  ought  to  be  taken  np  by  the  Co. : 
Shrewsbury  {Earl)  ▼.  Wirral  RailwiiyB  CoTwmittee,  (1895)  2  Gh.  812.  In  other 
cases  it  is  generally  taken  up  by  the  successful  party. 
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ARBITRATION. 


Notice  to 
treat. 


Notice  by 
vendor  of 
his  interest 
in  the 
lands. 


Agreement 
as  to  trade 
fixtures  (a) 
and  ma- 
•chinery. 


Testatum. 


the  hand  of  D,,  secretary  to  the Bly  Co,  addressed  to 

E.,  of,  &c.,  notice  was  in  psuance  of  the,  special  Act,  &  the 
Acts  incorpd  thwith  given  by  the  sd  Ely  Co,  to  the  sd  E,,  that 
they  the  sd  Co  required  to  pchase  &  take  for  the  pposes  of  the 
rlys  &  the  works  connected  thwith  authorised  by  the  first- 
mentd  Act,  the  lands  &  hds  resply  specified  &  descd  in  the 

respive  schdles  thto  &  coloured on  the  respive  plans 

accompanying  the  sd  notices,  the  sd  premes  comprd  in  the 
first  of  the  sd  notices  being  descd  in  the  schdle  thto  as,  &c. ; 
the  same  as  to  ppty  schdled  to  2nd  notice :  And  that  the  sd  Co 
were  willg  to  treat  for  the  pchase  of  the  sd  respive  .lands  & 
hds  so  required  as  afsd,  &  of  the  intt  of  the  sd  E.  thrin,  &  as 
to  the  compenson  to  be  made  to  him  for  the  damage  that 
might  be  sustained  by  him  by  reason  of  the  exon  of  the  rlys 
&  works  authorised  by  the  first  above-mentd  Act :  And  whas 
the  sd  E.  by  an  instrumt  in  writg  dated,  &c.,  under  his  hand, 
gave  notice  to  the  sd  Bly  Co  that  he  was  entled  to  the  sd  lands 
&  hds  comprd  in  the  sd  first  notice  for  an  este,  &c. :  Descrip- 
tion  of  E.*s  intt  in  the  premes  comprd  in  the  two  notices :  recite 
apptmt  of  arbitror  hy  E,,  dhy  Rly  Co :  apptmt  of  umpire  by 
arbitrors :  extension  of  tim^for  mAikg  award :  apptmt  of  suhsti- 
tuted  umpire :  see  above,  Becitals  :  And  whas  in  the  course  of 
the  pcdgs  bfe  us  it  was  agrd  that  the  sd  E.  shd  retain  for  his 
own  use  &  remove  from  the  hds  comprd  in  the  sd  first  notice 
the  engine,  boiler,  machy,  &  fixtures  &  fittgs  in  the  nature  of 
trade  machy,  wch  were  affixed  to  the  pts  of  the  same  hds 
occupied  by  him,  &  that  the  sd  Co  shd  pay  to  the  sd  E.  the 

sum  of  £ for  the  expses  incurred  by  him  in  connon  with 

such  removal  &  for  any  damage  to  the  sd  engine,  &c.,  wch 
might  be  occasioned  through  the  removal  thof :  NOW  THESE 
PSNTS  WITS  that  we  the  sd  A.  &  B.  havg  taken  upon  our- 
selves the  chge  of  the  sd  referee  &  havg  previously  to  enterg 
upon  the  mres  refd  to  us  as  afsd  made  &  subscribed  the 
declons  hrunto  annexed  (&),  &  nominated  &  appted  in  writg 
C,  of,  &c.,  to  be  the  umpire  to  decide  upon  any  of  the  sd 
mres  on  wch  we  shd  differ,  &  havg  duly  heard,  examined,  & 
considered  the  allegons,  witses,  &  evidce  of  both  the  sd  pties 

(a)  As  to   trade   fiirtTures,  see  Qihson  v.  Hammeramith  i(  City  Rail.  Co., 
Dr.  &  S.  603. 

(b)  See  8  &  9  Vict.  c.  18,  s.  33. 
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tconcemg  the  premes,  do  togr  at  the  same  time  &  in  the  presce 
of  each  other  (c)  make  this  our  award  in  writg  of  &  concerng 
the  premes  in  mner  foUg,  that  is  to  say  :  Wb  award  assess  &  Award, 
determine  that  the  follg  sums  are  the  amts  to  be  pd  by  the  sd 
BIy  Co  to  the  sd  E.  for  &  in  respt  of  the  pchase  of  &  in 
compenson  for  the  value  of  his  intt  in  the  respive  lands  &  hds 
comprd  in  the  sd  respive  notices  to  treat,  &  for  all  damage 
Bustained  by  him  by  reason  of  the  exon  of  the  rlys  &  works 
authorised  by  the  sd  first  above-mentd  Act,  that  is  to  say,  the 
sum  of  £ (in  wch  is  included  the  sd  sum  of  £ ,  pay- 
able by  the  sd  Bly  Co  under  the  agrmt  lastly  hinbf e  recited) , 
for  the  value  of  the  intt  of  the  sd  E.  in  the  lands  &  hds 
<x)iiiprd  in  the  first  of  the  sd  notices  to  treat  dated,  &c.,  &  the 

sum  of  £ for  the  value  of  his  intt  in  the  lands  &  hds 

comprd  in  the  second  of  the  sd  notices  to  treat,  &g.    In  wits, 
Ac. 


III. 

AWARD  by  Umpibe  in  respect  of  Property  injuriously  affected 
but  not  taken  by  a  Bailway  Company  (d). 

TO  ALL,  (fee,  I,  A.,  of,  &c.,  send  greetg.     Recitals,  see 
(dme:  NOW  THESE  PSNTS  WITS  that  I,  the  sd  A.,  &c.,  Witness- 
tee  Precedent  I.,  p.  177,  that  is  to  say  :  I  do  hby  find  that  by  ®*^' 
reason  of  the  obstron  of  the  main  public  highway  leadg  in  a    *^  ^^' 

' —  diron  from Bridge,  &  known  as Street,  or  as 

the  case  may  be,  upon  wch  the  sd  premes  of  the  sd  B.  abut  by, 
Ac,  describe  specifically  the  works  causg  the  prejudice,  access  to 
&  from  the  sd  premes  of  the  sd  B.,  from  &  to,  &c.,  is  rendered 
less  direct  &  convenient  than  formerly,  &  the  lettg  value  of 
the  sd  premes  of  the  sd  B.  diminished  in  conseqce  thof : 
And  upon  the  assumption  that  compenson  is  payable  I  award,  Award. 

(c)  See  atclwwih  y.  Inns,  18  M.  &  W.  466  ;  Eadt  t.  Williams,  24  L.  J.  Oh. 

^^'  Arbitra- 

(d)  In  sacli  a  case  the  arbitrator  oan  only  determine  the  amount,  and  not  tor's  juris- 
tite  question  whether  the  claimant  ib  entitled,  which  latter  is  one  of  law  for  diction, 
the  Ck>Qrt.    As  to  the  law  with  regard  to  lands  injuriously  affected  but  not  f**?^  ^^' 
taken  by  a  railway  company,  see  QaUd(mian  Railway  Co,  v.  Walker's  Trustees,  JJ^ted^ 

7  App.  Cas,  259.  but  not' 

lo  2  taken. 
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ARBITRATION. 


Further 
finding. 


Farther 
award. 


assess,  settle  &  detennine  that  the  sum  of  £ is  the  amt  to 

be  pd  in  respt  thof  by  the  sd  Bly  Co  to  the  sd  £.  as  owner  in 
fee  simple  of  the  sd  premes :  And  I  further  find  that  by  reason 

of  the  obstron  thof  as  af sd Street  so  far  as  it  lies  betn  the  sd 

rly  &,  &c.,  has  ceased  to  be  a  main  thoroughfare,  &  in  conseqce 
thof  the  lettg  value  of  the  sd  premes  of  the  sd  B.  has  been 
diminished  :  And  upon  the   assumption  that  compenson  is 

payable,  I  award,  &c.,  that  the  sum  of  £ is  the  amt  to  be 

pd  by  the  sd  Bly  Co  to  the  sd  B.  as  owner  in  fee  simple  of  the 
sd  premes  in  respt  of  the  diminon  in  the  value  thof  lastly 
hinbfe-mentd.     In  wits,  &c. 


Recitals. 

Building 
contract. 


Prorision 
as  to  arbi- 
tration. 


Pisputes 
have  arinen 
and  been 
referred. 


Finding 
and  award. 


IV. 

AWABD  hy  Umpibe  on  a  Building  Contract. 

TO  ALL,  &c.,  I,  A.,  of,  &c.,  send  greetg :  Whas  by  a  con- 
tract in  writg,  dated,  &c.,  &  made  betn  B.,  of,  &c.,  &  C,  of, 
&c.,   for  the  eron  by  the  sd  C.   for  the  sd  B.   of  a  dwg- 
house  at,  &c.,  the  sd  G.  was  to  exte  the  works  descd  in  the 
specificon  thto  annexed,  &  in  the  plans  &  drawgs  thrin  refd  to, 
&  proven  was  made  with  respt  to  addons  to  k  omissions  from 
the  sd  intd  works,  &  it  was  provd  that  any  disputes  with  respt 
to  what  shd  be  deemed  addonal  or  omitted  work  k  the  valne 
thof  shd  be  refd  to  the  arbitron  of  the  architect  of  the  works,  & 
anor.  architect  to  be  nominated  by  the  sd  G. ;  &  in  case  of  the 
sd  arbitrors  not  agreeing,  then  to  the  decision  of  an  mnpire 
who  shd  be  an  architect,  &  chosen  by  the  sd  arbiters  befe 
enterg  upon  the  conson  of  the  mres  in  dispute :  And  ythab 
disputes  have  arisen  betn  the  sd  B.  &  G.  as  to  what  shd  be 
deemed  addonal  &  omitted  work  within  the  meang  of  the  sd 
contract,  &  such  disputes  have  been  refd  to  the  arbitron  of  D., 
of,   &c.  (the  architect  of  the  sd  works),  &  E.,   of,   &c,    (an 
architect  nominated  by  the  sd  G.)»  Apptmt  of  wmpire,  disagrmt 
of  arbitrors  dt  failure  to  make  award  d  other  clauses,  see  above ^ 
Eecitals  :  NOW,  &c.,  see  Precedent  J.,  p.  177,  that  is  to  say  : 
I  find  &  award  that  the  work  descd  in  the  1st  column  of 
the  Ist  schdle  hto  is  addonal  work  within  the  meang  of  the  sd 
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contract :  And  I  award  &  aBsess  the  value  of  the  sd  addonal 
work  at  the  respiye.sums  set  opposite  thto  in  the  2nd  column 
of  the  sd  Ist  schdle  :  And  I  further  find  &  award  that  the 
work  described  in  the  1st  column  of  the  2nd  schdle  hto  is 
omitted  work  within  the  meang  of  the  sd  contract :  And  I 
award  &  assess  the  value  of  the  sd  omitted  work  at  the  respive 
sums  set  opposite  thto  in  the  2nd  column  of  the  sd  2nd  schdle. 
In  wits,  &c. 

[^Sckdles.l 


ATTORNEY,  POWERS  OF  («). 


Appoint- 
ment  by 
one  person 
of  an 

attorney  or 
attorneys. 

Enact- 
ments in 
C.  A.  1881 
and  1882. 

Married 
women. 


CLAUSES  {b). 

I.  I,  A.,  of,  &c.,  do  hby  appt  B.,  of,  &c.,  my  atty  [B,,  of^ 
&c.,  C,  of,  &c.,  &  D.,  of,  &c.,  jtly  &  every  two  &  every  one 
of  them  sevUy  my  attys  &  atty]  in  my  name  or  on  my  behalf,, 
to,  &c. 


Bxecntion 
of  deeds  by 
attorney. 

Protection 

against 

revocation. 


(a)  The  C.  A.,  1881  and  1882,  contain  some  useful  provisionB  relatiTe  to 
powers  of  attorney. 

By  the  Act  of  1881,  s.  40,  a  married  woman,  whether  an  infant  or  not,  is 
enabled  to  appoint  an  attorney  to  execute  a  deed  or  do  any  other  act  which 
she  herself  mifi^ht  execute  or  do.  Income  subject  to  a  restraint  on  antici- 
I)ation  ought  not  to  be  paid  to  an  attorney,  see  Kenrick  y.  Wood,  L.  S.  9  £q. 
333;  Stewart  y.  Fletcher,  38  Ch.  D.  627.  In  the  absence  of  special 
circumstances  a  married  woman  cannot  appoint  an  attorney  to  acknow- 
ledge a  deed,  which  is  necessarily  her  personal  act.  At  common  law  a 
married  woman  could  not  giye  a  power  of  attorney  except,  perhaps,  with 

the  consent  of  her  husband ;   see  Cooper's   Case,  2  Leon.  200 ;    t. 

Hopkins,  Cro.  Car.  165,  and  note,  2  Buls.  13,  oyerruling  some  earlier  cases ; 
see  also  the  remark  of  Erie,  C.J.,  in  White  y.  Greenish,  11  C.  B.  N.  8.  230. 
And  a  power  giyen  by  an  unmarried  woman  was  in  general  reyoked  by  her 
marriage ;  but  it  would  seem  that  by  the  effect  of  the  above  enactment, 
coupled  with  the  M.  W.  P.  A.,  1882,  removing  the  disabilities  of  married 
women  as  to  property  and  contracts,  marriage  would  not  now  operate  as  a 
revocation ;  the  provisions  of  the  C.  A.,  1882,  ss.  8  and  9  (referred  to  below) 
implying  that  marriage  might  still  so  operate,  are  not  inconsistent  with  this,, 
as  that  Act  was  passed  before  the  H.  W.  P.  A. 

By  the  Act  of  1881,  s.  46,  an  attorney  is  authorised  to  execute  any  assur- 
ance or  instrument  in  his  own  name  instead  of  in  the  name  of  the  principal ; 
see  as  to  the  two  modes  of  execution,  infra,  Desds. 

The  same  Act,  s.  47,  provides  that  no  person  shaU  be  liable  for  making  or 
doing  any  payment  or  act  in  pursuance  of  a  power  of  attorney  in  good  faith 
after  the  principal  has,  unknown  to  him,  died  or  become  lunatic  or  of 
unsound  mind,  or  bankrupt,  or  revoked  the  power,  an  enactment  which  is 
much  more  comprehensive  than,  and  in  fact  appears  entirely  to  sapersedet,. 


(b)  All  these  clauses  are  adapted  to  the  case  of  a  power  of  attorney 
expressed  in  the  first  person,  which  is  the  more  usual  form  where  there  are- 
no  recitals. 
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n.  Wb,  A.,  B,,  &  C,  of,  &c.,  [carryg  on  bufliness  in  ptnp  The  same 

togr  as ,  under  the  style  or  firm  of ]  do  &  each  &  ^  ^^^eni. 

every  of  us  doth  hby  appt  D.,  of,  &c.,  the  atty  [D.,  of,  (fee,  E.,  for  a  firm, 
of,  &c.,  &  P.,  of,  &c.,  jtly  &  every  two  &  every  one  of  them 
sevlly  the  attys  &  atty]  of  us  &  of  each  &  every  of  us  [&  our  sd 

firm  of ]  m  the  names  or  name  &  on  behalf  of  us  &  each 

&  every  of  us  [&  our  sd  firm],  &c. 

ra.  To  reee  from  K.,  of,  &c.,  the  sum  of  £ ,  [being  the  To  receive 

price  agrd  to  be  pd  by  him  to  me  for  the  pchase  of,  &c.,]  and  money.^ 
all  intt  due  or  to  become  due  in  respt  thof,  &  to  give  an 
effectual  rect  &  dischge  for  the  same. 

IV.  To  demand,  sue  for,  enforce  paymt  of,  &  rece  &  give  To  receive 
effectual  rects  <fe  dischges  for  all  moys,  sees  for  moy,  debts,  ^JJonS 
legacies,  goods,  chattels,  &  psonal  este,  of  or  to  wch  I  am  now  estate 

or  may  hrafter  become  possed  or  entled,  or  which  are  or  may  «''"'~"^- 
become  due,  owing,  payable,  or  transferable  to  me  from  any 
pson  or  psons  or  corporon. 

V.  To  rece  &  give  effectual  rects  &  dischges  for  all  &  any  moys  To  give 
wch  shl  come  to  the  hands  of  the  sd  [attys  or]  atty  by  virtue  "®®*p*"- 

22  &  23  Vict.  c.  35,  8. 26,  which  is  substantiaUy  re-enacted  by  the  T.  A.,  1893, 
i.  23.  This  wonld  not,  of  course,  unless  the  power  had  been  made  irre- 
Tocable  under  s.  8  or  9  of  the  C.  A.,  1882  (see  below),  validate  a  deed 
executed  by  the  attorney  after  the  death  of  the  principal  or  any  other  event 
hj  which  the  power  wonld  be  revoked.  It  is  therefore  desirable  on  a  sale 
(except  in  the  case  of  an  execution  under  an  irrevocable  power)  to  deposit 
or  iftain  the  purchase-money  until  it  is  known  that  the  power  has  not  been 
reroked  by  the  death  of  the  principal  or  otherwise  before  the  date  of  ezecu- 
tion  of  the  conveyance. 

By  the  C.  A.,  1882,  s.  8,  a  power  of  attorney  given  for  value  may  be  made   Power 
ineTocable  in  favour  of  a  purchaser  (which  includes  a  mortg^ee  or  lessee,   nuide  irre> 
or  other  person  dealing  for  value)  so  as  not  to  be  revoked  or  affected  by  the   ^<><^>>lc- 
detth  [marriage  in  case  of  a  female,  see  above],  lunacy,  or  bankruptcy  of 
the  donor  of  the  power,  or  anything  done  by  the  donor  withoAt  the  con- 
conence  of  the  donee ;  and  by  s.  9,  a  power  of  attorney,  vphether  given  for 
toine  or  not,  may  be  made  irrevocable  in  like  manner  for  a  fixed  time  not 
exceeding  one  year,  in  favour  of  a  purchaser  (including  a  mortgagee,  Ac.)- 
In  both  cases  the  power  must  be  expressed  to  be  irrevocable.     It  is  not, 
however,  clear  how  such  a  power  is  to  operate  or  be  acted  on  as  against  third 
parties. 

By  the  Act  of  1881,  s.  48,  a  power  of  attorney,  its  execution  being  properly  Deposit  in 
verified,  may  be  deposited  in  the  Central  Office  of  the  Supreme  Court ;  and  Central 
office  copies  are  made  evidence;  a  specially  useful  enaetment  where  the   Cffice. 
power  relates  to  real  estate. 

Ab  to  the  stamp  on  a  power  of  attorney,  see  the  Stamp  Act,  1891,  Sched.  I.,  Stamps. 
tit,  Letter  ob  Power  of  Attorx::y  ;  amended  58  Vict.  c.  16,  s.  11. 
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To  deposit, 
employ,  or 
invest 
moneys. 


To  acquire 
lands,  &c. 


To  sell, 
&C.,  real 
and  per- 
sonal 
estate  (a). 


of  the  powerfi  hrin  contd,  wch  rects,  whether  given  in  my 
name  or  in  the  [names  or]  name  of  the  sd  [attys  or]  atty,  shl 
exonerate  the  pson  or  psons  or  corporon  paying  such  moys 
from  seeing  to  the  applicon  thof ,  or  being  responsible  for  the 
loss  or  misapplicon  thof. 

VI.  To  deposit  any  moys  reced  by  the  sd  [attys  or]  atty  under 
or  by  virtue  of  these  psnts  with  any  banker,  broker  or  other, 
pson  in  my  name  or  in  the  [names  or]  name  of  my  sd  [attys 
or]  atty,  And  to  withdraw  such  moys  or  any  other  moys  wch 
are  now  deposited  on  my  behalf  with  any  banker,  broker,  or 
other  pson,  &  to  employ  or  apply  all  or  any  such  moys  in  or 
about  my  sd  business  or  any  of  the  pposes  afsd  or  orwise  as 
may  be  thought  fit,  or  from  time  to  time  to  invest  the  same  or 
any  pt  thof  at  discron  in  my  name  or  in  the  [names  or]  name 
of  the  sd  [attys  or]  atty  or  any  other  pson  or  psons  in  trust 
for  me  in  or  upon,  specified  investments^  or^  "  any  such  stks, 
funds,  shares,  or  sees  as  may  be  thought  pper,"  &  to  rece  & 
give  good  dischges  for  all  divids,  intt,  &  income  arisg  from  any 
such  investmts,  &  to  vary,  sell,  assn,  transfer,  &  dispose  of  the 
same  or  any  pt  thof. 

vn.  In  my  name,  and  on  my  behalf,  from  time  to  time  to 
pchase,  take  on  lease  or  orwise  acquire  &  hold  all  such  houses, 

offices,  bldgs,  lands,  hds,  chattels,  &  effects  in afsd  as  shl 

be  thought  necy  or  expedient  for  or  in  relon  to  any  of  the 
pposes  or  objts  afsd. 

viu.  From  time  to  time,  if  &  when  the  sd  [attys  or]  atty  may 
think  fit,  to  sell,  exchange,  surrender,  give  up,  mtge,  chge, 
pledge,  demise,  lease,  or  dispose  of  any  houses,  offices,  bldgs, 

lands  or  hds  of  any  tenure,  or  any  chattels  or  effects  [in 

afsd],  belonging  to  or  held  by  me  [includg  power  to  sell  or 
make  grants  in  fee  of  any  hds  wholly  or  partially  in  conson  of 
a  perpetual  rent-chge,  &  subjt  to  any  covts,  exceptions, 
reservons,  &  restrons  wch  may  be  thought  fit,  &  to  provide  for 
the  apportionmt  of  or  indemnity  agst  rents  or  rent-chges 
affectg  the  ppty  sold],  &  to  procure  the  enfranchisemt  of  any 
of  the  sd  hds,  wch  may  be  of  copyhd  or  customary  tenure, 
&  to  grant  enfranchisemts  of  any  copyhd  tenemts  held  of  any 


(a)  A  more  specific  power  would  often  be  necessary  or  adTimble.    As  to  a 
power  to  seU  a  buflinees,  see  Uawhsley  y.  ChUram,  [1892]  3  Ch.  859. 
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manor  belonging  to  me,  &  to  transfer,  rele,  or  orwise  deal 
with  onj  mtges,  chges,  or  sees,  whether  upon  real  or  psonal 

pptj  [in afsd],  to  wch  I  may  be  entled,  &  also  to  exte  or 

enforee  any  powers  of  sale  or  other  rts,  powers,  or  remedies 
incident  to  any  such  mtges,  ohges,  or  sees  as  afsd,  or  orwise  to 
realise  &  obtain  the  benefit  thof  in  such  mner  as  may  be 
thought  pper,  &  to  assure  or  dispose  of  any  estee  wch  may  be 
vested  in  me  as  a  tree  or  mtgee. 

IX.  In  my  name,  &  on  my  behalf,  from  time  to  time  to  apply  in  oonnec- 
under  the  L.  T.  Acts,  1875  &  1897,  for  the  registron  of  me,  rjstered 
eir  alone  or  jtly  (c)  with  any  other  pson  or  psons  as  the  land(^). 
propter  of  freehd  or  leasehd  land,  eir  with  or  witht  the  mines 
&  minerals  thr under  (d),  or  of  mines  &  minerals  severed  from 
the  land;  or  of  any  incumbce  or  chge,  or  for  registron  of 
notice  of  a  lease  or  agrmt  for  a  lease  or  Of  an  este  (e)  in  dower 
or  by  the  curtesy ;  for  notificon  or  determinon  of  any  lease  (/) 
for  cautions  agst  entry  of  land  on  the  regr ;  for  or  for  the 
withdrawal  of  cautions  agst  dealgs  with  regrd  land  or  a 
r^d  chge ;  for  inhibons  agst  any  dealgs  with  regrd  land  or 
a  regrd  chge ;  for  or  for  the  withdrawal  of  restrons  agst 
transferrg  or  chging  regrd  land  or  a  regrd  chge ;  for  registron 
of  Condons  under  s.  84  of  the  L.  T.  A.,  1875,  as  amended  by  the 
L.  T.  A.,  1897  :  And  in  my  name  to  exte  transfers  and  chges  of 
any  regrd  land,  encumbce,  or  chge,  &  to  dischge  any  encumbce 
or  chge  &  to  hand  over  any  land  certfce,  office  copy,  regrd  lease, 
or  certfce  of  chge  ;  &  also  to  apply  to  the  Begtr  to  refer  any 
questn  arisg  upon  the  examinon  of  the  title  of  any  land  for 
the  opinion  of  the  High  Court  (g),  &  to  withdraw  any  applicon 
for  registron  with  absolute  title,  or  to  reqt  the  Begtr  to  enter 


(6)  In  cases  where  the  power  authorises  dealings  with  freehold  land  or 
leases  having  at  least  forty  years  or  two  lives  to  run  (L.  T.  B.  59)  or 
mortgages^  it  wiU  be  expedient,  if  the  land  is  situate  in  a  district  where 
registration  on  sale  is  compulsory,  to  insert  this  eJanse.  If  the  power  may 
probably  have  to  be  acted  on  during  a  long  time,  it  may  be  expedient  to 
insert  the  danse  even  if  the  land  is  not  situate  in  a  district  where  registra- 
tion is  compulsory,  owing  to  the  probability  of  the  area  of  compulsory 
registration  being  extended. 

As  to  powers  of  attorney  relating  to  registered  land  or  a  registered  charge, 
see  L.  T.  B.  159.  (c)  L.  T.  A.  1876,  s.  69.        (d)  L.  T.  B.  176, 177. 

(«)  L.  T.  A.  1875,  s.  52  ;  L.  T.  B.  170. 

(/)  L.  T.  A,  1875,  s.  20;  L.  T.  B.  181. 

(y)  L.  T.  A.  1875,  s.  74. 
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To  raise 
money  on 
mortgage 
{d). 


To  manage 
property. 


Power  to 
mortgage. 


such  qualified  title  on  the  regr  as  he  may  approve,  &  to 
approve  in  my  name  of  any  entries  framed  or  drawn  by  the 
Begtr  for  any  such  ppse  as  afsd :  And  also  in  my  name  to 
serve  any  notice  required  or  authorised  by  the  sd  Acts,  or  the 
rules  thrunder,  to  be  served,  &  to  direct  any  address  to  be  my 
address  for  service  (a) :  And  also  in  my  name,  &  on  my  behalf, 
to  apply  (6),  or  authorise  any  pson  to  apply,  to  place  re- 
strictions (bb)  on  transferring  or  charging  any  land  or 
chge  of  wch  I  may  be  the  regd  proptor,  or  one  of  the  regd 
proptors  &  to  inspect  (c)  &  make  copies  &  notes  of  &  extracts 
from  any  regr  or  documt  in  the  custody  of  the  Eegtr  relatg 
to  such  land  or  chge :  And  generally,  in  my  name  &  on  my 
behalf,  to  apply  for  a  consent  to  the  makg  of  any  entry, 
or  to  the  modificon,  withdrawal,  or  dischge  of  any  entry  on 
the  regr  kept  under  the  sd  Acts,  or  for  or  to  any  other  order> 
act,  matter,  or  thing  authorised  to  be  applied  for  or  consented 
to  under  the  sd  Acts  or  rules. 

X.  To  borrow  from  time  to  time  such  sums  of  moy  &  upon 
such  terms  as  the  sd  [attys  or]  atty  may  think  expedient  for  or 
in  relon  to  any  of  the  pposes  or  objts  afsd,  upon  [my  psonal 
secy  or]  the  secy  of  any  of  my  ppty,  whether  real  or  psonal,  or 
orwise,  &  for  such  pposes  to  give,  exte,  &  make  such  mtges, 
chges,  pledges,  or  other  sees,  &  with  such  powers  &  provons  as 
may  be  thought  pper. 

XI.  To  manage  or  superintend  the  managemt  of  all  the 
estes  &  hds  of  whatever  tenure  of  or  to  wch  I  am  or  shl  become 
seised,  possed  or  entled,  &  to  cut  timber  or  underwood,  &  work 
quarries,  mines,  &  minis  (whether  now  open  or  in  workg  or 
not),  upon  any  of  the  sd  estes  and  hds,  &  to  erect,  pull  down,  & 
repair  houses  or  other  bldgs,  fences,  &  erons,  &  to  drain,  make 
roads  on,  or  orwise  improve  any  of  the  premes,  &  to  dedicate 
any  roads  when  made  to  the  public,  &  to  insure  houses  &  other 
ppty  agst  loss  or  damage  by  fire. 


(6b)  L.  T.  A.,  1875,  s.  58 ;  L.  T.  B.  196. 


(a)  L.  T.  A.  1875,  a.  89. 

(b)  L.  T.  B.  222. 

(c)  L.  T.  A.  1875,  8.  104. 

(d)  See  also  the  faU  powers  of  mortgaging  and  dealing  with  mortgages  in 
Precedent  IX.,  p.  198.  A  power  to  mortgage,  especially  if  it  is  to  extend  to 
pledging  the  credit  of  the  principal,  shonld  of  course  be  spedficaUy  giren^ 
if  intended ;  see  Coondoo  ▼.  Watson,  9  App.  Cas.  561 ;  Bryani  y.  La  Banqu& 
du  Peuple,  [1893]  App.  Cas.  170. 
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xn.  And  also  (so  far  as  I  can  lawfully  give  or  delegate  such  To  manage 
respive  powers  or  authorities)  to  seU,  lease,  dispose  of,  deal  ^jjjj  ^j 
with  &  manage  any  ppty  real  or  psonal  wch  may  be  vested  in 
me  alone  or  jtly  with  any  other  pson  or  psons  as  a  tree,  exor, 
or  admor,  &  to  exte  &  sign  any  deeds  or  instrumts  &  genlly  to 
do  any  acts  wch  I  could  Ifully  have  exted,  signed,  &  done  in 
any  such  capacity. 

xin.  To  enter  into  agrmts  for  yrly,  monthly,   or  weekly  To  enter 
tenancies,  to  take  effect  in  posson  or  within  8  calr  months  from  mente^b 
the  date  thof ,  of  all  or  any  of  my  real  or  leasehd  ppty  situate  te^nts, 

in  the  parish  of &  coy  of  ,  or  elsewhere,  &  to  make  collect 

allowces  to  &  arrangemt  with  the  tenants  &  occupiers  for  the  ^n^jfig]^^^ 
time  being  of  the  sd  ppty,  &  to  accept  surrenders  of  leases  &  powers, 
tenancies,  &  to  demand,  sue  for,  collect  &  rece,  &  give  effectual 
dischges  for  the  rents  &  profits  now  due  &  henceforth  to 
become  due  in  respt  of  the  same  :  And  to  take  &  use  all  Iful 
pcdgs  &  means,  by  distress  or  action  or  orwise,  for  recoverg  & 
receivg  the  sd  rents,  &  for  enforcg  the  pformce  of  any  covts 
or  agrmts  wch  the  respive  lessees  or  tenants  may  be  liable  to 
pform,  &  for  evictg  &  ejectg  or  recoverg  damages  from  tenants 
k  occupiers  makg  default  in  paymt  of  such  rents  or  in  pformce 
of  such  covts  or  agrmts,  and  for  obtaing  &  retaing  posson  of  all 
or  any  of  the  premes  occupied  by  any  lessees  or  tenants  makg 
such  default. 

XIV,  To    commence,     prosecute,   enforce,   defend,    answer,  To  take 

or  oppose  all  actions  &  other  legal  pcdgs  &  demands  touchg  f^^^i^pro"^ 
any  of  the  mres  afsd,  or  any  other  mres  in  which  I  am  or  ceedings 
may  hrafter  be  interested  or  concerned,  &  also,  if  thought  ^^ 
fit,  to  compromise,    refer  to  arbitron,   abandon,  submit   to 
judgmt,  or  become  non-suited  in  any  such  action  or  pcdg  as 
afsd. 

XV.  To  adjust,  settle,  compromise,  or  submit  to  arbitron  Tosettio 
any  accts,  debts,  claims,  demands,  disputes  &  mres  c^pro*f' 
touchg  any   of  the  mres  afsd,  or  any  other  mres  wch  are  mise,  &c. 

(e)  A  tnutee  resident  in   England    may  delegate  the  management  of 
property  utnate  abroad  to  an  attorney ;  Stuart  y.  Norton,  14  Moo.  P.  0.  C.  17. 

(/)  That  this  would  include  bankruptcy  proceedings,  see  Ett  parte  Framp-  Bank- 
ton,  1  Be  G.  F.  &  J.  263.    That  nnder  the  combined  effect  of  a  clause  like  mptcy  pro- 
tlie  above  and  clause  xxv.,  post,  an  attorney  can  obtain  letters  of  adminis-  ceedings. 
tration  with  the  wiB  annexed  on  behalf  of  an  executor  absent  from  the 
«mntry,  see  JJe  Barker,  [1891]  P.  261. 
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To  com- 
pound with 
and  make 
allowaoces 
to  debtors. 


To  concur 
with  joint 
owners. 

To  vote  at 
meetings. 


now  sabsistg  or  may  hrafter  arise  betn  me  &  any  other  pson 
or  psons,  or  betn  my  sd  [attys  or]  atty  &  any  other  pBon  or 
psons. 

XVI.  To  compound  &  accept  pt  in  lieu  of  &  in  satisfon  for 
the  whole  of,  or  compromise  any  debt  or  sum  of  moy  now 
or  hrafter  owing  or  payable  to  me,  or  any  other  claim  or 
demand  wch  I  have  or  may  have  agst  any  pson  or  psona 
or  to  grt  an  extension  of  time  for  the  paymt  or  satisfon  thof , 
upon  such  terms  as  may  be  deemed  pper,  eir  with  or  witht 
takg  secy  for  the  same,  or  orwise  to  act  with  respt  thto  as 
may  be  deemed  expedient. 

XVII.  To  concur  in  doing  any  of  the  acts  &  things  hinbfe 
mentd  in  conjunction  with  any  other  pson  or  psons  interested 
in  the  premes. 

XVIII.  To  vote  at  the  meetgs  of  any  Co  or  Cos,  <fe  orwise 
to  act  as  my  proxy  or  repve  in  respt  of  any  shares  now  held, 
or  wch  may  hrafter  be  acquired  by  me  thrin,  &  for  that  ppose 
to  sign  &  exte  any  proxies  or  other  instrumts  in  my  name  & 
on  my  behalf. 

XIX.  To  appt  &  employ  any  agents,  overseers,  receivers, 
or  other  psons  at  such  remuneron  by  way  of  salary,  commis- 
sion, or  orwise,  as  the  sd  [attys  or]  atty  may  think  pper,  & 
the  same  from  time  to  time  to  dismiss  &  dischge,  &  any  others 
to  appt  or  employ  in  their  stead. 

XX.  In  my  name  &  as  my  act  &  deed  to  sign,  seal,  &  deliver 
a  certain  indre  already  prepared  &  engrossed,  or  intd  shortly 
to  be  engrossed,  [a  transfer]  bearg  or  intd  to  bear  date  on  or 

about  the day  of ,  &  made  or  intd  to  be  made  betn, 

pties,  &  being  or  intd  to  be,  insert  short  description  of  intd 
deed  as,  ''a  convce  of  freehd  &  leasehd  hds,  situate  at,  &c., 
&  known  as,  &c.,  to  E.,  by  way  of  mtge  for  securg  the  paymt 
of  £ &  intt. 

To  execute       XXI.  In  my  name  &  as  my  act  &  deed  to  sign  seal  and  deliver 


To  employ 
agents. 


To  execute 
a  specified 
deed  (a). 


Confirma- 
tion by 
principal. 


(a)  It  may  sometimes  be  useful,  e.g.,  where  a  misrecital  has  been  dia- 
oovered  in  the  power  of  attorney  (as  to  the  effect  of  which  see  Heruy  t.  Poc, 
Litt.  Rep.  143),  to  obtain  the  principal's  confirmation  by  endorsement  <tf  a 
deed  previously  executed  by  attorney,  as  follows : — **  I  the  within  named 

A.  being  now  in  England,  do  hby  ratify  &  confirm  the  exon  of 
the  within  written  indre  by  my  atty  B.  for  me  4;  on  my 
behalf.     Dated,  &c.     In  wits,  ^q. 
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a  transfer  [a  charge  for  £ ]  already  prepared  and  intd  to  *  transfer 

be  dated  the day  of of  [on]  all  the  land  registered  in  of  regis- 

ihe  district  of  &  parish  of under  the  Title  No. ^"^  ^^• 

to  CD.  of  & 

XXII.  To  exte,   sign,   enter  into,  acknowe,  perfect,  &  do  all  To  execute 
such  [contracts,  convces,   leases,   mtges,   transfers,  assmnts,  generally, 
surrenders,  reles,  assurces],  deeds,  agrmts,  instrumts,  acts,  & 
things  as  shl  be  requisite,  or  may  be  deemed  pper  for  or  in 
relon  to  all  or  any  of  the  pposes  or  mres  afsd. 

xxm.  To  sign,  seal,  exte,  acknowe,  &  deliver  in  the  sd,  foreign  To  transfer 
cmntry  or  colony,  accdg  to  the  laws  for  the  time  being  in  Jiher^' 
force    there,  such   deed  or  deeds,  instrumt  or  instrumts  &  ^^J^^ 
notarial  act  or  acts  as  may  be  deemed  requisite  or  expedient 
for  conveying  &  transferrg,  or  orwise  effectually  assurg  to 
K.,  of,  &c.,  or  as  he  shl  direct,  short  description  ofppty,  &  also 
by  the  same  or  any  other  deed  or  deeds,  notarial  act  or  acts, 
instrumt  or  instrumts,  to  enter  into  such  covts  or  agrmts  as 
are  usual  accdg  to  the  laws  afsd  for  a  vendor  to  enter  into,  or 
may  orwise  be  reasbly  required  :    And  also  to  do  &  exte  such 
further  acts    &  things    as    may  be    deemed  expedient  for 
recordg,  registerg,  or  orwise  completg  &  givg  validity  to  such 
deed  or  deeds,  notarial  act  or  acts,  or  instrumt  or  instrumts 
accdg  to  the  laws  afsd. 

XXIV.  In  my  name  &  on  my  behalf  to  draw,  accept,  endorse.  To  draw 
negotiate,  retire,  pay  or  satisfy  any  blQs  of  exchange,  pro-        ' 
missory  notes,  cheques,  drafts,  orders  for  paymt  or  delivery 

of  moy,  sees,  goods,  or  effects,  bills  of  lading,  or  other 
negotiable  or  mercantile  instrumts  or  sees,  wch  may  be  deemed 
necy  or  pper  in  relon  to  my  business  or  affairs. 

XXV.  And  genlly  to  act  as  my  [attys  or]  atty  or  [agents  or]  To  act 
agent  at  —. —  afsd,  in  relon  to  the  premes  &  all  other  mres  ^^^^    ^' 
in  wch  I  may  be  interested  or  concerned,  &  on  my  behalf  to 

exte  &  do  all  instrumts,  acts,  and  things  as  fully  &  effectually 
m  all  respts  as  I  myself  could  do  if  psonally  psnt. 

XXVI.  From  time  to  time  to  appt  &  remove  at  pleasure  any  To  appoint 
substitute  or  substitutes  as  atty  or  agent,  attys  or  agents  under 

[them  or]  him  in  respt  of  all  or  any  of  the  mres  afsd  upon 
such  terms  &  at  such  salaries  or  remuneron  as  [they  or]  he  shl 
think  fit. 
xxvn.  Pbovd  always  that  this  psnt  power  of  atty  shl  not  Proyiso 
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keeping 
alive 
powers  of 
attorney 
given  to 
other 
persons 
for  other 
puposes. 

Sabstitu- 
tion  of 
another 
attorney 
in  case  of 
death, 
Ac.  (a). 


Ratifica- 
tion clause. 


To  register 

power 

abroad. 


Power  to 
be  irrevo- 
cable {b). 


extend  to  revoke  or  make  void  or  affect  any  former  or  other 
power  or  powers  of  atty  by  me  at  any  time  htofore  given  or 
delegated  to  any  other  pson  or  psons  whomsr  for  any  distinct 
or  other  ppose  or  pposes,  but  such  other  power  or  powers 
shl  remain  &  be  of  the  same  force  &  effect  as  if  these  psnts  had 
not  been  exted. 

XXVIII.  And  in  case  of  the  death  of  the  sd  atty,  or  of  his 
inabUity  (whether  permanent  or  temporary)  or  unwillgness 
through  absence,  illness,  or  orwise,  to  act  as  my  atty  in  relon 
to  the  mres  afsd  or  any  of  them,  then  I  hby  appt,  stibstitute, 
of,  &c.,  to  act  as  my  atty  in  the  stead  of  the  sd  atiyy 
after  his  death  or  durg  such  inability  or  unwillgness,  &  in 
the  latter  case  either  permanently  or  from  time  to  time 
durg  the  subsistce  of  any  such  inability  or  unwUlgness  (as 
the  case  may  be),  unless  &  until  these  psnts  shl  be  revoked 
or  orwise  determined,  in  like  mner  as  if  the  name  of  the  sd, 
substitute,  had  been  inserted  in  these  psnts  instead  of  the 
name  of  the  sd  atty. 

XXIX.  And  I  hby  for  myself,  my  hrs,  exs,  &  ads,  ratdfy 
&  confirm,  &  agree  to  ratify  &  confirm  whatsr  my  sd  [attys 
or]  atty  [or  any  substitute  or  substitutes  actg  under  [them 
or]  him]  shl  do  or  purport  to  do  by  virtue  of  these  psnts, 
if  the  atty  is  to  act  in  a  distant  country,  add,  "  includg  in 
such  confirmon,  whatsr  shl  be  done  betn  the  time  of  my 
death  or  the  revocon  by  any  other  means  of  this  power  of 
atty  &  the  time  of  such  death  or  revocon  becomg  known  to 
my  sd  [attys  or]  atty  or  [their  or]  his  substitute  or  sub- 
stitutes.*' 

XXX.  And  I  hby  authorise  &  empower  the  sd  [attys  or]  atty 
to  acknowe  in  my  name,  and  as  my  act  &  deed,  this  power 
of  atty,  &  to  register  &  record  the  same  in  the  pper  office  in 
the  sd  colony,  &  to  procure  to  be  done  any  &  every  other 
act  &  thing  whatsr,  wch  may  be  in  anywise  requisite  or  pper 
for  authenticatg  &  givg  full  effect  to  this  power  of  atty,  accdg 
to  the  laws  &  usages  of  the  sd  colony. 

XXXI.  And  I  hby  declare  that  this  power  of  atty  shl  be  irre- 
vocable for calr  months  from  the  date  hrof. 

(a)  This  clause  is  intended  for  a  case  in  which  only  one  attorney  is 
appointed.  In  the  case  of  a  joint  and  several  power  to  two  or  more^  it 
would  not,  of  course^  usuaUy  be  required* 

(b)  See  the  C.  A.,  1882^  as.  8,  9,  aboYe,  p.  183,  note. 
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PRECEDENTS. 


I. 

TO  Execute  Conveyance  to  Purghaseb,  and  receive 

Purchase-money  (c). 

KNOW  ALL  MEN  by  these  psnts,  that  I,  A.,  of,  &c., 
apptmt  of  (My,  p.  182 :  to  rece  the  pchase-moy,  dt  give  recta 
for  the  same,  p.  183 :  to  exte  the  convce  or  transfer,  p.  188 : 
raiificon,  p.  190  :  [^Pouer  to  be  irrevocable,  p.  190].     In   wits, 

i6,  (i). 

n. 

TO  Surrender  Copyholds  to  use  of  Purchaser  or 

Mortgagee  (e). 

KNOW  ALL  MEN,  &c.,  apptmt  ofB.as  atty,   p.  182,  to  Tosur- 
appear  at  the  next  or  any  subsequent  Ct  to  be  holden  for  the  ^^^^' 

nianor  of ,  in  the  coy  of ,  or  bfe  the  lord  or  lords, 

lady  or  ladies,  or  steward  or  deputy-steward  of  the  sd  manor, 
oat  of  Ct,  &  then  &  there  to  surrender  into  the  hands  of  the  sd 
loid  or  lords,  lady  or  ladies,  eir  psonally  or  by  the  hands  & 
acceptce  of  the  sd  steward  or  deputy-steward  by  the  rod,  accdg 
to  the  custom  of  the  sd  manor.  All  that,  peels,  with  the  appurts 
thof,  TO  THE  USE  of  K.,  of,  &c.,  his  hrs  &  assns,  accdg  to  the 


(e)  It  is  commonly  said  that  a  power  of  attorney  must  be  by  deed ;  see   Deed  when 
1  Dav.  Prec.,  p.  387,  note,  referring  to  Salk.  9  (query  96) ;  but  a  deed  is  necessary, 
cextainly  not  necessary  in  aU  cases  {e.g.,  a  mere  authority  to  receiye  and 
give  a  receipt  for  money),  though  it  presumably  is  so  if  the  transaction 
inTolTSB  the  execution  of  a  deed,  or  the  signing  of  any  other  document  in 
theiuuM  of  the  principal.   Though  trustees  cannot  sell  by  attorney.  Combes* s  Trustees. 
eoM,  9  Sep.  at  76a,  they  can  appoint  an  attorney  to  execute  a  specific  deed  and 
to  receive  purchase-money.  Be  Hetling  4*  Merton,  [1893]  3  Ch.  269,  at  280. 

(d)  It  is  in  some  cases  necessary  (e.g.,  to  meet  the  requirements  of  the  .- 
Bajikof  England,  and  many  other  public  bodies),  and  in  all  cases  desirable, 
that  the  execution  of  a  power  of  attorney  should  be  attested  by  two 

witnesses. 

(0)  That  a  surrender  by  attorney  is  generally  valid,  see  Comhes'a  case, 
9Bep.  75a  ;  but  a  purchaser  is  not  bound  to  accept  a  surrender  by  attorney; 
MiUhd  ▼.  Neale,  2  Ves.  Sen.  679. 
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cuBtom  of  the  sd  manor,  [Bubjt  to  a  condon  for  makg  void  the 
sd  surrender,  if  I,  the  sd  A.,  107  hrs,  exs,  ads,  or  assna  shl,  on 

the day  of  ,  pay  to  the  sd  K.,  the  sum  of  £ 

with   intt  thron  in   the  meantime  at  the  rate  of  £ p.c. 

p.a.3 :  And  to  exte  &  do  all  auch  farther  asBorceB  &  things  as 
shl  be  necy  or  pper  for  procarg  the  sd  E.,  his  hrs  or  assna,  to 
be  admitted  tenant  or  tenants  of  the  sd  premes.  Ratificon, 
p.  190.    In  wits,  &c. 


Subject  t< 
eqaitj  of 
redemp- 


in. 

TO  obtain  Admittance  to  Copyholds  (a). 

KNOW,  Ac,  apptmt  ofB.,  as  atty,  p.  182,  to  appear,  &c.,  as 
in  last  precedent,  &  to  take  admittce  of  &  from  the  sd  lord  or 
lords,  lady  or  ladies,  steward  or  deputy-steward  of  the  sd  manor 
by  the  rod,  accdg  to  the  custom  of  the  sd  manor,  to  All  that 
peels,  TO  THE  USE  of  me,  the  sd  A.,  my  hrs  &  assns  [subjt  to 
such  rt  or  equity  of  redmon  as  shl  be  sobsistg  thrin  by  virtue 

of  a  condonal  surrender  of  the  sd hds  &  premes  dated  the 

day  of ].     RaHJicon,  p.  190.     In  wits,  ic. 


BY  a  PieM  of  Tradbrs  to  raise  Monet  on  Mortqaqb  of  a 

Plantation  in  the  Coloniss. 
ENOW  ALL  MEN,  &a.,  that  we,  &c.,  apptmt  ofattys,  p.  183, 
To  borrow,  for  &  on  behalf  of  us  &  our  sd  firm  to  borrow  snch  sum  or 

sums  of  moy,  not  exceedg  in  the  whole  the  sum  of  ,  &,  at 

such  rate  of  intt  not  exceedg  £ p.c.  p.a.,  for  such  period  & 

on  such  terms  in  other  respts  as  our  sd  attys  or  atty  may  think 

jjQrtg»ge.    fit.  And  to  secure  the  repaymt  thof  with  intt  by  a  mtge  of, 

short  detcriptkm  ofpceU,  &  the  crops,  produce,  live  &  dead  Btk, 

utensils,  machy,  plant,  effects,  &  ppty  now  or  at  any  time 

(a)  AdmittoQce  may  be  taken  b;  attorney,  tee  the  Copjbold  Act,  18S4, 
a.  B4  (2)  i  Mid  H  to  enfianchiseineut,  see  i.  4S. 
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hratter  in  npon  or  belonging  to  the  Bd  planton  &  premea  or  any 
pt  or  pts  thof  reaplj,  &,  for  the  pposea  afsd,  to  give  rects,  p.  183 : 
Ahd  roRTHBBtor  the  pposes  afed,  to  exte  aasurce  of  land,  crops, 
lie,  p.  169,  to  the  pBon  or  peons  advaneg  such  sum  or  sums  of 
moj,  or  as  he  or  they  ahl  direct,  by  way  of  secy  as  afsd,  with 

such  covts  as  may  be  usual  accdg  to  the  laws  in  force  in 

afsd  for  mtgors  to  enter  into,  or  may  be  reasbly  required, 
includg  covts  for  repaymt  of  the  sum  or  sums  of  moy  to  be 
advced  as  afsd  &  the  intt  for  the  same,  &  such  powers  of  sale  & 
other  powers  and  proTons  in  favour  of  the  mtgee  or  mtgees  as 
onr  sd  attys  or  atty  may  deem  neey  or  expedient :  And  to  exte  Execute 
&  do  all  Bach  other  instrumtB,  acts,  &  things  as  may  be  thought 
pper  for  efFecttiatg  &perfectg  any  such  mtgeorsecyas  afsd,  or 
orwiae  in  relon  to  the  premeB.  Ratificon,  p.  190.  [^Power  to 
k  irrevocable,  p.  190,  (6)].  [_To  register  power  abroad,  p.  190.] 
iNwrrs,  &c.  (c). 


TO  LET  and  Makaoe  Home  Property. 
KNOW,  dc,  apptmt  of  atty,  p.  182  :  to  enter  into  agrmtsfor 
jr^  lenanciei  d  to  collect  rents  with  ancillary  powers,  p.  187  : 

(t)  Wh«T«  the  power  ii  to  be  exercised  in  New  Soatb  WaJeo,  say,  "  And 

Ihbj  declare  that  this  power  of  atty  shl  remain  in  force  until 
notice  of  my  death  or  of  my  having  revoked  the  same  shl  have 
bean  reced  by  my  Bd  [attys  or]  atty."    See  17  Vic.  No.  2a  of  New 

Sotth  Wolea.  In  Victoria  aoy  act  done  by  an  attom«7  is  valid  until  the 
^Mh  of  the  oonstitaent  or  the  revocation  of  the  power  is  cegiatered ;  see 
TictOTia  Btatittes,  54  Vic.  1103. 

(()  It  woold  tumally  be  mfficient  for  the  ezecntion  of  a  power  to  be  used    I 
u  ths  ColonieB  to  be  attested  by  two  witnesses,  one  of  whom  should  depose   <i 
Iwfara  a  mayor  haTing  a  corporate  seal,  or  a  notary  public  having  general   ' 
jfisdictioa,  b>  th«  ezscntion  thereof  in  the  presence  of  himself  and  the  ' 
ttiwr  wituasB ;  bnt  in  the  case  of  foreiffn  conntries.  and  also,  it  is  believed, 
■n  anie  of  the  Coloniea,  special  fomialities  may  be  desiraUe,  if  not  neoesBary, 
for  uthentieating  the  power ;  as  to  which  infonuatioD  may  be  obtained 
ftOD)  the  Colonial  ageota  or  a  notary  public,  or  in  the  caa^  of  a  foreign 
tovBliy  from  the  conoolatA.      For  a  form  of  mch  a  declaration,  and  the 
Terifiotaon  thereof,  see  Dsclabationb.     As  to  India,  sea  1  Dav.  Free.  408, 
mte,  40  Sol.  J.  456 ;   a«  to  the  execution  of  powers  in  Oertnouy,  see  31 
SoLJ.248. 
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To  gettle 
with 
snperior 
laodlord. 

Insare. 


And  also  for  me  &  in  my  name,  to  settle  all  accts  betn  me  & 
my  superior  landlords,  or  any  of  them,  &  to  pay  all  such  sums 
of  moy  as  shl  from  time  to  time  be  due  from  me  to  them  or 
any  of  them :  And  to  effect  insces  agst  loss  or  damage  by 
fire  of  all  or  any  houses,  bldgs,  or  insurable  ppty  on  my 
sd  este  &  premes,  &  to  pay  the  premiums  &  moys  payable 
for  effectg  &  keepg  up  such  insces :  to  take  <t  defend  legal 
pcdgs,  p.  187 :  to  arrange  and  compromise,  p.  187 :  ratificony, 
p.  190  [^Power  to  be  irrevocable,  p.  190.]    In  wits,  &c. 


To  obtain 
payment. 


Oive 
leoeipts. 

Gire 
indemnity. 


Foreign 
powers. 


VI. 

BY  Lbgatbb  Abroad  to  persons  in  England  to  receive  a 
Legacy  and  Shabe  of  Besidue  (a). 

TO  ALL  TO  WHOM  these  psnts  shl  come,  A.,  of,  See., 

sends  greetg.    Recite  will  of  K.,  givg  a  legacy  of  £ d  share 

of  residue  to  A,,  and  apptg  L.  <k  M.  exs ;  death  <t  probate :  NOW 
THESE  PSNTS  WITS,  &c.,  apptmt  ofB.  dt  C.  attys,  p.  182, 
to  demand,  sue  for,  &  recover  of  &  from  the  sd  L.  &  M.,  as 
such  exs  as  afsd,  or  eir  of  them,  or  other  the  pson  or  psons  by 

whom  the  same  may  be  payable,  the  afsd  legacy  of  £ so 

bequed  to  the  sd  A.  as  afsd,  and  also  the  share  of  the  residuary 
este  of  the  sd  E.,  to  wch  he,  the  sd  A.,  is  entled  as  afsd :  And 
TO  accept  any  part  of  the  residuary  este  of  the  sd  K.  in 
satisfn  eir  wholly  or  in  pt  of  such  legacy  &  share  as  afsd  (b)  r 
And  to  give  effectual  rects  &  dischges  for  the  same  resply,  &  to 
exte  such  reles  as  may  be  reasbly  required  in  relon  thto :  And 
ALSO  in  the  name  &  on  behalf  of  the  sd  A.,  if  the  sd  attys  or 
atty  shl  be  required  &  think  pper  so  to  do,  to  exte  any  bond 


(a)  Under  a  foreign  power  of  attomej,  even  if  in  a  foreig^n  language  and 
in  foreign  form,  whicli  is  intended  to  be  acted  on  in  England,  the  extent 
of  the  authority,  so  far  as  transactions  in  England  are  concerned,  must  be 
determined  by  English  law;  Chatenay  y,  BroMHian,  ^c,  Co.,  [1891]] 
1  Q.  B.  79.  It  is  sometimes  necessary,  and  generally  (if  the  case  admits) 
expedient,  that  a  power  which  is  to  be  used  in  a  country  where  different 
laws  prevaU  (and  especiaUy  if  the  language  is  different),  should  be  aooording^ 
to  the  forms  in  use  in  that  country ;  as  to  the  authentication  of  such  a 
power,  see  note,  last  page. 

(b)  See  L.  T.  A.  1897,  s.  4. 
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or  covi  for  the  repaymt  of  the  sd  legacy  &  share  of  residue,  or 

eir  of  them,  or  of  a  due  proportion  thof  resply,  in  case  the  este 

&  effects  of  the  sd.  K.  shl  subseqtly  to  the  paymt  thof  resply, 

prove  insufft  for  paymt  of  the  debts  of  the  sd  K.  &  the  legacies 

bequed  by  his  will :  And  also,  if  it  shl  seem  expedient  so  to  do,  Take  legal 

to  take  &  prosecute  any  legal  pcdgs  for  recoverg  paymt  of  the  fng^. 

sd  legacy  or  share  of  residue,  or  for  the  admon  of  the  este  of 

the  sd  E.,  or  orwise  in  relon  to  the  premes :  And  also,  if  Take  oat 

deemed  necy,  for  &  in  the  name  of  the  sd  A.  to  apply  for  &  ob-  adminie- 

tain  Ires  of  admon  to  the  este  &  efifects  of  the  sd  E.,  &  to  exte  tration. 

&  do  all  such  instrumts  &  acts  as  may  be  necy  or  pper  in  that 

behalf,  or  orwise  in  relon  to  the  premes :    And  upon  obtaing  Adminis- 

snch  Ires  of  admon,  for  &  in  the  name  of  the  sd  A.,  to  do  &  ^^' 

exte  all  such  acts  &  things  as  shl  be  necy  or  requisite  in  or 

about  the  gettg  in  &  administerg  the  este  &  effects  of  the  sd  E. 

To  arrange  d  compromise,  p.  187.      To  act  genlly,  p.  189.     To 

appt  tubstitute,  p.  189.      Ratificon,  190.      [^Provo,  keepg  alive 

powers  given  for  other  pposes,  p.  189.]    [^Power  to  be  irrevocable, 

p.  190.]    In  wits,  &c.  (c). 


VII. 

TO  take  out  Administration  with  Will  Annexed  in 

India  (d). 

TO  ALL,  &c..  Recite  will  of  K.,  apptg  A.  dt  B.  exs,  dt  devisg 
mtge  estes  to  them:  Death  dt  probate  in  England  by  A.  <t  B.: 

NOW,  &c.,  apptmt  by  A,  dt  B.  of  C,  D.,  dc  E.,  attys  or  atty, 
p.  183,  to  apply  for  &  obtain  from  the  pper  Ct  or  Cts,  oflSce  or  To  take 
offices  in  India,  Ires  of  admon  with  the  sd  will  annexed,  limd  !?li®i^^ 

'  •  '01  aammui- 

to  the  movable  &  immovable  ppty  of  the  sd  testor  there  situate  tration  («). 
or  recoverable,  or  orwise  to  procure  themselves  or  himself  to 
be  constituted,  eir  as  the  attys  or  atty  of  the  sd  A.  &  B.  or 

(c)  For  affidavit  verifying  execution  and  verification,  see  Dsclabations, 
Statutobt. 

(d)  See  the  Indian  Succession  Act,  1865,  s.  242,  Act  XJII.,  of  1875,  Act  11., 
of  1877,  and  Act  VI.,  of  1881 ;  and  see  further  as  to  India,  p.  193,  note  (c). 

(e)  That  the  same  purpose  may  be  effected  by  a  more  general  power  to 
appear  in  any  court,  &c.,  see  Re  Barker,  [1891]  P.  251,  ante,  p.  187. 
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orwise,  the  ads  or  ad  of  the  sd  ppty,  or  the  legal  repves  or 
repve  of  the  sd  testor  in  India :  And  fob  this  ppose,  as  the  act 
&  deed  of  the  sd  A.  &  B.,  to  exte  &  deliver  snch  bond,  covt, 
recognisance,  or  other  obligon  as  may  be  required  upon  the 
grant  of  such  Ires  of  admon  or  orwise,  d  also  to  rece  debts  d 
psonal  este,  "  movable  &  immovable  ppty  wch  now,  or  at  any 
time  hrafter,  may  belong  to,  or  form  pt  of  the  este  of  the  sd 
E,"  p.  188 :  And  also  to  take  &  retain  posson  or  rece  the 
rents  &  profits  of  any  ppty  in  India  wch.shl  become  vested  in 
the  sd  A.  &  B.;  or  the  sd  C,  D.,  &  E.,  or  any  or  eir  of  them, 
by  virtue  of  such  devise  &  grant  of  Ires  of  admon  as  af sd,  or 
eir  of  them,  &  to  exercise  all  such  powers  in  relon  to  such  ppty 
as  may  be  vested  in  the  sd  A.  &  B. :  And  upon  paymt  of  the 
moys  seed  to  the  este  of  the  sd  E.,  to  exte  such  reconvces  or 
reles  of  mtge  estes  as  may  be  required,  &  to  pay  all  debts  due 
from  the  este  of  the  sd  testor  to  any  pson  resident  in  India : 
genlpower  to  give  rects,  p.  183  :  to  arrange  dt  compromise,  p.  187, 
clavse  XV.,  omittg  the  words  after  the  word  "  arise  " :  to  com- 
pound  with  d  make  aUowces  to  debtors,  p.  188 :  to  take  d  defend 
legal  pcdgs,  p.  187  :  to  exte  deeds,  dc,  genlly,  p.  188  :  to  appt 
substitutes,  p.  189  :  to  act  genlly,  *'  as  the  sd  A.  &  B.,  as  such 
exs  &  devisees  as  afsd,  could  do,"  p.  189 :  ratificon,  p.  190 :  to 
register  the  power  in  India,  p.  190.  [^Power  to  be  irrevocable, 
p.  190.]    In  wits,  &c.  (a). 


VIII. 

TO  Complete  a  Pubchase  (6). 

Becitais.  TO  ALL,  &c..  A.,  of,  &c.,  pchaser,  sends  greetg:  Whab  the 

sd  A.  has  lately  contracted  to  pchase  certn &  hds  in  the 

parish  of ,  &  coy  of  — — ,  known  as  the  este,  but 

the*  sd  pchase  has  not  yet  been  completed  :   And  whas  the  sd 
A.  is  aj^out  to  go  abroad :  NOW  THESE  PSNTS  WITS,  &c., 

(a)  Seenot^  to  Preoedent  lY.,  p.  193.    The  practice  is  to  ezecate  in  the 
pi'i^sence  of  a  notary. 

(b)  ^Powers  of  attorney  may  often  be  conveniently  paragraphed  as  in  this 
■and  some  of  the  subsequent  forms. 
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that  he,  the  sd  A.,  apptmt  of  B.,  as  atty,  p.  182,  to  do  or  exte 
all  or  any  of  the  acts  &  things  hinafter  mentd,  that  is  to  say  : 

1.  To  MAKE  or  take  snch  requons  or  objons  as  to  the  title  or  To  make 
evidce  of  title  to  the  sd  este  &  premes,  or  orwise  in  relon  thto,  ^^' 
as  the  sd  atty  ^hl  think  fit. 

2.  To  INSIST  npon  any  such  requon  or  objon,  or  to  withdraw  insist  on  or 
or  abandon  the  same  wholly  or  partially,  &  eir  absolutely  or  ^'t'*?^^^ 
upon  the  terms  of  reeeivg  an  indemnity  or  compenson  or  tions. 
orwise,  as  the  sd  atty  shl  think  fit. 

3.  In  case  any  error,  misstatemt,  or  omission  in  theparlars  ArranKo 
or  deseription  of  the  premes  shl  be  discovered,  to  enter  into  j^n^tion. 
SQch  agrmt  as  to  reeeivg  or  allowg  compenson  as  the  sd  atty 

shl  deem  pper. 

4.  In  the  event  of  the  sd  atty  takg  or  makg  any  objon  or  Rescind 
requon  in  respt  of  the  title  or  orwise  wch  the  vendor  shl  ^kel^f*^ 
neglect  or  refuse  to  remove  or  comply  with,  or  in  the  event  of  proceed- 
any  default  on  the  pt  of  the  vendor  in  specifically  performg  '*°^' 

the  sd  contract,  then  &  in  any  such  case,  if  the  sd  atty  shl  so 
think  fit,  eir  to  rescind  the  contract  &  to  demand  the  return 

of  &  sue  for  &  recover  &  give  a  rect  for  the  deposit  of  £ , 

pd  by  him,  the  sd  A.,  upon  the  exon  of  the  sd  contract,  or  to 
take  legal  pcdgs  for  determing  the  validity  of  any  such  requon 
or  objon  as  afsd,  or  for  recoverg  damages  in  respt  of  such 
default  as  afsd,  or  for  enforcg  specific  pformce  of  the  con- 
tract or  orwise  in  relon  thto  as  circes  may  require  or  the  sd 
atty  may  think  fit. 

5.  To  DEFEND  any  legal  pcdgs  wch  may  be  taken  by  the  Defend 
vendor  to  recover  damages  agst  the  sd  A.  for  alleged  non-  ctedin^g^ 
pformce  of  the  sd  contract,  or  to  determine  the  validity  of 

any  such  objon  or  requon  as  afsd,  or  to  enforce  the  specific 
pformce  of  the  sd  contract  by  the  sd  A.,  or  orwise  in  relon  to 
the  premes. 

6.  To  SUBMIT  to  arbitron,  compromise,  or  abandon  any  such  Arbitra- 
pcdgs  wch  may  be  taken  by  or  agst  the  sd  A.  as  afsd,  or  any  ^'^'^' 
question  or  dispute  in  relon  to  the  premes. 

7.  To  ACCEPT  &  take  a  pper  assurce  or  assurces  from  the  Convey- 

vendor  &  all  other  necy  pties  of  the  sd &  hds,  eir  to  the  ^mpfetbn. 

use  of  the  sd  A.,  his  hrs  &  assns,  or  orwise  :  And  to  accept, 

exte,  or  enter  into  &  do,  in  the  name  or  on  behalf  of  the  sd 
A.,  any  assurces,  deeds,  covts,  instrumts,  &  things  wch  may 
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be  deemed  necy  to  or  pper  for  completg  the  sd  pchase,  or  in 
relon  thto. 

[8.  To  APPLY  at  the  Office  of  the  Land  Registry  for  registron 

of  me  the  sd  A.  as  the  propter  of  the  sd &  hereds  with 

possessory  title :  And  subseqly  to  apply  for  registron  of  me 
the  sd  A.  as  proptor  thof  with  absolute  title,  with  power  in  my 
name  to  withdraw  such  applicon,  or  to  make  a  requon  in  writg 
to  the  regtr  to  enter  me  as  proptor,  with  such  qualified  title  as 
he  may  approve,  &  to  approve  of  such  entries  for  the  regr  as 
shl  be  drawn  or  framed  by  the  regtr.] 

9.  To  appt  substitutes,  p.  189.  10.  Svbstiton  of  anor  atty  on 
death,  dc,  of  B.,  p.  190.  11.  Ratificon,  p.  190.  [^Power  to 
he  irrevocable,  p.  190.]     In  wits,  &c. 


Power  to 
mortgage. 


IX. 

General  Power  of  Attorney  to  Manage  Property  and 
carry  on  Business  in  England,  with  full  powers  of 
dealing  with  Mortgages  (a). 

KNOW  ALL  MEN,  &c.,  apptmt  of  B.  as  atty,  p.  182  :  to 
manage  ppty,  p.  186  ;  to  enter  into  agnnts  2iith  tenants,  dc, 
p.  187  :  to  sell,  dtc,  p.  184 :  And  also  to  mtge  or  chge  all  or 
any  pt  or  pts  of  my  ppty,  whether  real  or  psonal,  for  the 
ppose  of  raisg  any  sum  or  sums  of  moy,  wch  the  sd  atty  may 
think  fit,  for  dischging  or  reducg  all  or  any  of  the  chges  & 
incumbces  thron,  or  any  chges  or  incumbces  wch  may  have 
been  created  under  the  psnt  power,  &  wch  shl  for  the  time 
being  be  subsistg,  or  any  pt  or  pts  thof  resply,  or  for  the 


going 
abroad. 


As  to  power  (*)  S®®  ^  ^  registered  land  form  ix.,  p.  185,  and  notes  thereto.  This 
of  attorney  Precedent  is  adapted  to  the  case  of  a  person  going  abroad.  Such  a  power, 
by  person  if  not  limited  in  duration  to  the  principal's  absence,  would  not  (at  any  rate 
as  to  persons  without  notice)  be  revoked  by  his  return  -,  secus  if  ex  facie  so 
limited ;  Danby  v.  CouttSf  29  Ch.  D.  500.  If  desired^  it  can  be  made  irrevoc- 
able under  the  C.  A.,  1882,  s.  9,  for  any  fixed  time  not  exceeding  one  year 
(see  above,  p.  183,  note),  so  as  to  afford  full  protection  to  purohaserB  for 
value  dealing  under  it;  but  where  there  is  real  estate  which  may  have  to  be 
dealt  with  by  sale  or  mortgage,  &c.,  it  is  sometimes  better  to  have  a  trust 
deed  instead  of  a  power  of  attorney  ;  see  form,  post,  p.  909.  As  to  delegat- 
ing trust  business  to  an  attorney,  see  above,  p.  187,  note  (e). 
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ppose  of  consolidatg  any  such  chges  or  incumbces,  or  by  way 
of  secy  for  any  such  mtge  debt  or  debts,  eir  in  addon  to  or  in 
sabstiton,  wholly  or  in  pt,  for  any  then  subsistg  secy  or  sees 
for  the  same,  or  for  orwise  effectuatg  any  of  the  pposes  of 
these  psnts  :  And  to  make  any  such  mtge  as  afsd,  with  such 
powers  &  proYons  as  he  shl  think  pper :  And  to  concur  in  or  To  concur 
consent  to  the  transfer  of  any  mtges,  chges,  or  sees  aflfectg  all  ^^  J^jf*" 
or  any  pt  or  pts  of  my  ppty,  whether  real  or  psonal,  to  any  gages, 
pson  or  psons,  whether  as  pt  of  an  arrangemt  for  the  con- 
solidon  of  any  such  mtg^s,  chges,  or  sees,  or  orwide  :  And  to  General 
consent  to  or  allow  any  alter  on  in  the  rate  of  intt  upon  any  Sealing^ 
such  mtges  or  chges,  or  the  terms  of  repaymt  or  redmon,  &  ^^^  ™ort- 
to  allow  any  arrears  of  intt  upon  such  mtges  or  chges  to  be 
capitalised  &  carry  intt,  &  to  authorise  the  rele  of  any  of  the 
sees  for  any  mtge  debt  or  debts  :  And  to  insert  in  any  deed  or 
instrumt  for  effectg  any  such  transfer  or  consolidon  or  other 
arrangemt  as  af sd,  such  powers  or  provons  by  way  of  further 
secy  to  the  transferee  or  transferees,  or  mtgee  or  mtgees,  or 
orwise  as  may  be  deemed  pper,  &  genlly  to  enter  into  or  con- 
cur in  such  arrangemts  in  relon  to  the  incumbces  for  the  time 
being  affectg  my  ppty,  whether  real  or  psonal,  or  orwise  to 
deal  with   such  incumbces,   in  such  mner  &  with  the  like 
powers,   authorities,  &  discrons  in  all  respts  as  the  sd  atty 
might  have  done  if  he  were  absolutely  entled  to  the  sd  premes ; 
to  arrange  dt  compromise y  p.  187  :  to  compound  with   d  make 
allowces   to   debtors,   p.  188 :    to   take   d  defend   legal  pcdgs, 
p.  187 :  to  concur  with  co-owners,  p.  188  :  to  give  rects,  p.  183  : 
to  deposit  d  invest  moys,  p.  184  :  to  vote  at  meetgs,  p.  188 :  And  To  carry  on 
ALSO  to  carry  on,  manage,  &  conduct  my  trade  or  business  of  ^'"*"®»- 

at or  elsewhere  for  such  time  &  in  such  mner  as  my 

sd  atty  shl  in  his  sole  discron  consider  advisable :  And  with 

full  power  to  my  said  atty  for  the  ppose  of  enablg  him  to 

carry  on,  manage,  &  conduct  the  sd  business  as  afsd,  to  use  &  l^o  use 

occupy  the  house  &  office  in  wch  the  same  is  now  or  shl  for 

the  time  being  be  carried  on  (the  rent,  if  any,  &  taxes  payable 

in  respt  whof ,  shl  be  chged  to  the  acct  of  the  sd  business) : 

And  for  the  like  ppose  to  use  &  dispose  of  all  the  capl,  credits,  Ta  di^xMo 

stk,  &  eflfects  wch  now  are  or  shl  hrafter  be  employed  in,  or  and^effecta. 

due  or  owg  in  respt  of  my  sd  business :  And  also  with  power  to  employ 

for  my  sd  atty  to  continue  to  employ  such  clerks,  agents,  ^\^^^ 
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servants,  &  other  psons  as  now  are  employed  in  or  about  the 
sd  business,  &  to  hire  &  employ  such  other  psons  for  the  same 
or  the  like  pposes  or  duties,  &  at  such  salaries  as  he  shl  think 
pper,  &  from  time  to  time  to  dismiss  any  of  such  clerks,  agents^ 
servants,  &  other  psons  as  he  shl  think  fit,  and  to  increase  & 
diminish  the  no.  of  psons  employed  in  the  sd  business :  to 
draw  bills,  rfc,  p.  189  :  And  also  with  full  power  for  my  sd 
atty  to  enter  into  such  contracts  respectg  the  sd  basiness  as  he 
shl  think  expedient :  And  to  adjust  &  settle  all  accts  &  tran- 
sons,  &  compromise  or  compound  any  debts  or  claims  wch 
may  be  owg  by  or  to  me  or  be  claimed  or  made  agst  or  on 
behalf  of  me  in  relon  to  the  sd  business :  Aim  with  power  also 
for  my  sd  atty  from  time  to  time  to  augmt  or  diminish  the 
capl  employed  in  the  sd  business  as  the  exigencies  thof  may 
appear  to  require :  And  also  with  full  power,  if  deemed 
expedient,  at  any  time  to  discontinue,  wind  up,  or  dispose  of 
the  sd  business  in  such  mner  as  he  shl  think  pper :  And  genlly 
to  transact  &  do  all  mres  &  .things  respectg  the  sd  business  in 
the  same  mner  in  all  respts  as  I  myself  could  do^ :  [And  also 
to  apply  such  pt  of  my  net  annl  income  as  may  from  time  to 
time    be   considered   necy  or    pper    for  the  expses  of    the 

establishmt  at  my  residce  at ,   &  the  maintce  of  my 

family  &  the  members  of  my  househd,  or  orwise  to  incur  sueh 
expenditure  in  that  behalf  as  may  be  deemed  pper,  &  so  that 
as  to  the  extent  &  scope  of  such  expenditure  my  sd  atty  shl 
have  the  fullest  discron  &  freedom  from  responsibility,  &  hia 
authority  in  this  behalf  shl  not  be  revoked  or  in  any  mner 
affected  by  the  happeng  of  any  event  other  than  my  death  or 
the  express  revocon  by  me  of  this  power  by  writg  notified  to 
him  (a)]  :  to  exte  deeds,  p.  188  :  power  to  act  genlly,  p.  189  :  to 
employ  agents,  p.  188 :  to  appt  substitute,  p.  189 :  substiton  of 
anor  atty  on  death,  dtc,  ofB,,  p.  190  :  ratificon,  p.  190.  \Power 
to  be  irrevocable,  p.  190.]    In  wits,  &c.  (6). 


Lunacy  of         (a)  The  olaufle  in  brackets  is  intended  to  meet  the  ottse  whece  the  head 
prindpaL     of  a  fanuly  may  probably  become  temporarily  incapacitated  from  attending 


Power  to 
act  in 
Colonies. 


(6)  A  precedent  for  the  management  of  property  in  the  Coloniee  oaa 
readily  be  adapted  from  this;  the  variationB  wiU  depend  upon  the  usual 
course  of  business  in  the  Colony ;  the  power  to  register^  p.  190^  should  be 
added.  As  to  the  mode  of  authenticating  powers  to  be  actecl  upon  in  the 
Coloiiies,  see  p.  198,  note. 
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X. 

GENERAL  POWER  of  Attorney  by  a  Person  going  Abroad 
for  a  short  time..    Very  short  Fobm  (c). 

KNOW  ALL  MEN,  &c.,  Apptmt  of  Any,  p.  182. 

1.  To  BNDORSB  or  sigii  my  name  to  any  cheques  divd  or  intt  To  endorse 
warrants,  or  other  instrumts  payable  to  me. 

2.  To  DEMAND,  sue  for,  &  rece  or  prove  in  any  bkptcy,  Toreoeive 
liqnidon,  composon,  windg  up  or  admon  for  any  moy,  "thw^o- 
ehattels,  or  other  ppty  now  or  hrafter  belonging  or  comg  to  P^^y,  &c. 
me. 

8.  To  LET  &  manage  all  freehd,  copyhd  &  leasehd  ppty  now  To  let  and 
or  hrafter  belonging  to  me  or  pchased  by  my  atty,  &  rece  &  ^^ 
enforce  paymt  of  the  rents  thof . 

4.  To  SBTTiiB,  compound,  submit  to  arbitron  or  compromise  To  settle 
any  accts,  disputes,  claims,  actions  or  pcdgs  in  wch  I  may  be  J^"and 
concerned,  &  pay  any  moy  due,  or  wch  my  atty  may  consider  i»y  ^et)te. 
doe,  from  me. 

5.  To  EMPLOY  agents  for  any  of  the  pposes  afsd.  To  employ 

6.  To  INVEST  any  moys  reced  under  this  power  in  the  pchase  ^  ^^ 
or  on  the  secy  of  freehd,  copyhd  or  leasehd  ppty,  or  in  stks, 
shares,  bonds,  or  debes  of  Cos,  municipal  corporons,  or  public 
bodies,  &  to  sell  or  vary  such  investmnts. 

7.  To  GIVE  rects,  reles,  &  indemnities  for  or  relatg  to  any  To  give 
moy  or  other  ppty  pd,  delivered  or  tranferred  to  my  atty.    In  ^IT*^  ' 

IWTS,  &c. 

to  bnsmess.  As  to  dealings  under  a  power  of  attorney  in  case  of  the 
lunacy  or  incapacity  of  the  principal,  see  Drew  y.  Nwin,  4  Q.  B.  D.  661, 
23  S.  J.  794,  816 ;  and  the  C.  A.  1881,  s.  4f7 ;  above,  p.  182,  note.  The  power 
may  be  made  irrevocable  for  a  year  nnder  the  C.  A.  1882,  s.  9 ;  but  this 
would  only  afford  protection  to  dealings  with  purchasers  for  value;  see 
p.  183,  note.  Sometimes  the  power  is  extended  to  keeping  up  charitable 
sobscriptions,  Ac. ;  see  power  to  trustees  to  continue  subscriptions,  under 
the  heading  Powbsb,  in  Index  to  Vol.  II. 
(e)  See  as  to  registered  land  form  ul,  p.  186^  and  notes  thereto. 
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XL 

GENERAL  POWER  of  Attorney  to  Manager  o/Bank 

in  Colony. 

Recital.  TO  ALL,  &c.,  the  Bank  of sends  greetg :  Whas  the  ad 

Bank  has  appted  A.,  of,  &c.,  colonial  manager  of  the  sd  Bank 

in  the  colony  or  province  of ,  &  is  desirous  of  investg  the 

sd  A.  with  the  powers  &  authorities  hinaf ter  mentd :  NOW 
THESE   PSNTS,   &c.,   a'pj^tmt  of  A.   as  atty  of  the  Bank, 

p.  183,  in  the  sd  colony  of for  &  in  the  name  &  on 

behalf  of  the  sd  Bank,  to  have  &  exte  all  6i  singr  the  powers  & 
authorities  hinaf  ter  mentd  (that  is  to  say), 

1.  To  DIRECT  &  superintend  the  business  &  affairs  of  the  sd 
Bank  in  the  sd  colony,  and  all  branclies  &  agencies  of  the  sd 
Bank  wch  are  or  shl  hrafter  be  opened  or  established  in  the  sd 
colony. 

2.  To  VISIT  all  branches  &  agencies  of  the  sd  Bank,  &  to 
inspect  &  examine,  &  if  the  sd  atty  shl  think  pper,  to  take 
temporary  or  permanent  posson,  as  the  case  may  be,  of  the 
cash  &  sees  for  the  time  being  at  any  such  branch  or  agency 
as  af sd,  &  all  the  books,  accts,  deeds,  papers,  &  vouchers  relatg 
to  the  transons  thof ,  &  genlly  to  inform  himself  of  all  mres  & 
things  in  any  way  connected  with  the  operons  &  dealgs  of  such 
branches  &  agencies  as  af  sd  :  And  the  sd  Bank  doth  hby  direct 
&  require  the  respive  managers,  accountants,  clerks,  &  all 
other  officers  of  or  attached  to  such  branches  &  agencies  as 
afsd,  to  communicate  to  the  sd  atty  all  such  informon  as  he 
may  think  pper  to  require,  &  to  lay  open  to  him  all  the  accts, 
vouchers,  deeds,  Ires,  &  papers  whatsr,  in  their  posson  or 
power,  relatg  to  any  of  the  dealgs  of  such  branches  &  agencies 
resply,  &  to  deliver  to  the  sd  atty  upon  his  demand  all  such 
books,  accts,  vouchers,  deeds,  Ires  &  papers  as  afsd,  &  also  all 
cash,  bills,  notes,  &  sees  in  their  or  his  custody  or  power, 
belonging  to  the  sd  Bank. 

3.  To  GIVE  such  orders  &  dirons  in  regard  to  the  conduct  or 
managemt  of  such  branches  &  agencies  as  afsd,  as  to  the  sd 
atty  shl  seem  expedient. 

4.  To  SUPERSEDE  Or  suspend  any  such  manager,  accountant, 
clerk,  or  officer  as  afsd,  for  such  cause  or  reason  as  the  sd  atty 


Oive  orders 
as  to 
branches. 


Suspend 
servants. 
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zDaj  in  his  sole  discron  think  suffit^  with  or  witht  assng  any 
cause  or  reason,  &  eir  absolutely  or  for  such  time  as  he  may 
think  pper. 

5.  To  BEVOKE  or  make  void,  suspend  or  vary  all  &  every  or  Revoke 
any  the  powers  &  authorities  wch  have  been  or  may  hrafter  ^a"ts! 
be  given  to  or  vested  in  any  of  the  managers  or  other  officers 

of  such  branches  &  agencies  as  af  sd,  by  or  on  behalf  of  the  sd 
Bank. 

6.  To  APPT  any  new  manager  or  managers,  accountant  or  Appoint 
accountants,  clerk  or  clerks,  or  other  officer  or  officers,  as  the  ^rTants. 
ad  atty  may  think  necy  or  pper,  eir  in  the  place  or  stead  of 

any  manager,  accountant,  or  officer  who  may  have  been 
superseded  or  suspended  as  afsd,  or  in  addon  to  the  then 
existg  staflf  or  orwise,  &  at  such  rate  of  remuneron  &  upon 
such  terms  as  the  sd  atty  may  think  reasble':  Provd  always  Subject  to 
that  any  &  every  such  apptmt  shl  be  subjt  to  approval  &  ti^.™ 
eonfirmon  by  the  Board  of  Directors  of  the  sd  Bank  in 
London,  &  every  pson  or  psons  to  be  so  appted  shl  hold 
office  subjt  in  all  respts  to  such  approval  &  eonfirmon. 

7.  To  GIVE  to  &  vest  in  any  manager,  accountant,  or  other  Give 
officer  of  any  such  branch  or  agency  as  afsd,  whether  newly  p°^®"* 
apptd  or  not,  such  powers  &  authorities  as  the  sd  atty  may 

deem  necy  or  expedient. 

8.  To   rece   debts  d  psonal   este,   p.  183,    omittg  the  word 
"  legacies." 

9.  To  arrange   d  compromise  disputes ,  dtc,   "  betn  the  sd 
Bank  &  any  pson  or  psons  in  the  sd  colony,"  p.  187. 

10.  To  compound  d  make  allowces  to  debtors,  p.  188, 

11.  To  take  d  defend  legal  pcdgs,  p.  187. 

12.  To  ACT  on  behalf  of  the  sd  Bank  in  all  mres  incident  to  Deal  with 
or  arisg  out  of  the  bkptcy  or  insolvency,  or  any  composon  or  ^®*^*^"- 
arrangemt  with  the  credors  of  any  pson  or  psons  indebted  or 

under  liability  to  the  sd  Bank  or  claimed  so  to  be,  or  in  the 
windg  up  of  any  Co  so  indebted  or  under  liability  or  claimed 
80  to  be. 

13.  To  acquire  land,  p.  184,  "  for  the  purpose  of  managing, 
conductg,  &  carryg  on  the  affairs,  concerns,  &  business  of 
the  sd  Bank." 

14.  To  raise  may  on  mtge,  p.  186. 

15.  To  exte  deeds,  dc,  p.  189. 
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Act  16.  To  ACT  genlly  in  the  conduct  &  managemt  of  the  busi- 

genera  y.     ^^^  affairs  &  ppty  of  the  sd  Bank  in  the  sd  colony  in  such 

mner  as  the  sd  atty  may  in  his  discron  think  expedient  &  for 

the  advantage  of  the  sd  Bank. 
Use  seal.         17.  FoB  ANT  of  the  pposes  afsd  to  use  the  common  seal 

proyd  to  be  used  on  behalf  of  the  sd  Bank  in  the  sd  colony. 

18.  To  appt  svbstitutesy  p.  189. 

19.  Ratificony  p.  190. 

20.  Power  to  register,  p.  190. 

Appoint-  AND  THESE  PSNT8  FURTHER  WITS,  that  the  sd 
raUtittiteB.  Ba^t  doth  hby  nominate  &  appt  B.,  of,  <fcc.,  &  C,  of,  &c, 
jtly,  or  in  case  of  the  death,  absce,  illness,  or  incapacity  of  eir 
of  them,  then  the  other  of  them  solely,  to  be  attys  &  agents 
atty  &  agent  of  the  sd  Bank  for  &  on  behalf  of  the  sd  Bank  to 
exercise  &  exte  all  &  any  of  the  powers  &  authorities  hinbfe 
conferred  upon  or  vested  in  the  sd  A.,  in  as  full  &  efiEiectual  a 
mne):  to  all  intents  &  pposes  as  if  the  names  of  the  sd  B.  & 
G.  had  been  resply  hinbfe  inserted  in  lieu  of  the  name  of  the 
sd  A.,  but  nevs  in  the  sevl  events  only  &  durg  the  periods 
hinafter  mentd,  that  is  to  say,  in  case  the  sd  A.  shl  depart 
this  life,  or  from  any  cause  cease  to  be  the  colonial  manager 
of  the  sd  Bank,  then  durg  the  period  that  shl  elapse  betn  his 
dece  or  ceasg  to  be  such  manager,  &  the  arrival  in  the  sd 
colony  of  his  duly  appted  successor,  or  in  case  he  shl  at  any 
time  be  absent  from  the  sd  colony,  or  shall  be  prevented  by 
illness  or  other  incapacity  from  actg,  &  shall  not  have  appted 
a  substitute  or  substitutes  to  act  for  him  under  the  afsd 
power  in  that  behalf,  then  durg  the  period  of  such  absce, 
illness,  or  incapacity.     In  wits,  &c.  (a). 


(a)  As  to  the  aathentication  of  powers  of  attorney  to  be  used  in  the 
€k>lonie8,  see  p.  193. 
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XII. 

POWEE  of  Attorney  to  manage  Property  or  Business  of  a 

Lunatic  sitiiate  out  of  this  Country, 

TO  ALL,  (fee,  A.,  of  [/or  description  of  A.  a^tg  by  B., 

his  committee,  or  the  pson  appted  to  exercise  the  powers  of  a 
comviittee,  see  p.  185] :  Recite  that  A.  is  entitled  to  the  este  or 
business,  the  order  in  lunacy  directg  apptmt  of  atty,  approval  oj 
Master,  p.  186,  miOatis  mutandis.  NOW  THESE  P8NTS 
WITS,  that  the  sd  A.,  actg  by  the  sd  B.  as  afsd  with  the 
approval  afsd,  doth  hby  appt,  &c.,  p.  182,  et  seq.  See 
pp.  198,  201,  and  next  Precedent.     Lj  Wits,  &c. 


xni. 

POWER  of  Attorney  to  manage  Mbrohants'  Business  in  a 

Colony. 

TO  ALL,  <&c..  A.,  of,  &c.,  &  B.,  of,  &g.,  tradg  in  ptnp  as 

at  under  the  firm  of  A.  B.  &  Co.,  send  greetg : 

BecUals:  Apptmt  of  atty,^.  188,  mutatis  mutandis. 
•  To  transact,  manage,  carry  on,  <&  do  all  &  every  business,  To  transact 
mres  &  things  requisite  &  necy,  or  in  any  mner  connected  ^'^'''''^ 

with  or  havg  referee  to  our  sd  business  in  afsd :  And  To  buy  and 

for  such  ppose  to  make  &  effect  all  such  sales,   pchases,  "®^^* 
dealgs,  &  transons  as  the  sd  atty  may  deem  necy  or  expe- 
dient, of  or  in  goods,  wares,  merchandise,  cargoes,  or  other 
ppty  whatsr :  to  draw  bills,  dkc,  p.  189 :  And  also  to  conduct  To  conduct 
all  correspondce  of  mres  or  business,  by  openg  &  answerg  all  dencer*"^ 

Ires  addressed  to  our  sd  firm  in afsd :.  And  to  supervise,  to  manage 

direct,  &  manage  all  aflfairs  &  ppty  in afsd  belonging  to  ^^^^ 

08,  or  in  wch  we  are  or  may  become  interested ;  &  to  do  & 
transact,  or  join  with  any  other  pson  or  psons  in  doing  or 
transactg,  all  such  acts  &  things  as  the  sd  atty  shl  deem 
expedient  for  the  benefit  or  protn  of  the  intts  of  our  sd  firm 
as  fully  &  effectually  as  we  could  have  done  if  psonally  psnt : 
powers  to  rece  debts  d  personal  este,  p.  188  :  to  settle  accts,  dc, 
p.  187 :  to  a/icept  composons,  dc,  p.  188 :  to  take  d  defend 
pcdgs,   p.  187 :    to  excte  deeds,  dc,  p.  189  :    to   act   genlly. 
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p.  189 :  to  appt  substituteSy  p.  189 :  raiificon  clause^  p.  190 : 
stihstiiution  ofanor  atty,  p.  190 :  power  to  register,  p.  190 :  In 
WITS,  &c.  (a). 


Appoint- 
ment of 
attorney. 


To  accept 
composi- 
tion. 


Vote  at 
meetings. 


Settle 
accounts. 


XIV, 

TO  accept  Composition /or  Debt  and  receive  Dividends,  d-c. 

KNOW  ALL  MEN,  &c.,  that  I,  A.,  carrying  on  the  busi- 
ness of ,  at ,  under  the  firm  of  A.  B.  &  Co.,  do  hby 

appt  C,  of,  &c.,  my  atty,  for  &  in  the  name  &  on  behalf  of  me 
&  my  sd  firm  (of  wch  I  am  the  sole  member),  to  accept,  assent, 
or  agree  to,  or  enter  into  any  composon,  arrangemt,  liquidon, 
or  agrmt,  wch  has  been  or  may  be  proposed,  made,  or  entd 
into  by  Messrs.  D.  &  Co.,  of,  &c.,  or  any  ptner,  in  their  sd 
firm,  to,  with,  or  for  the  benefit  of  their  or  his  credors,  in 

respt  of  a  debt  or  sum  of  £ ,  wch  is  now  due  to  me  or  my 

sd  firm  from  the  sd  Messrs.  D.  &  Co.,  on  balce  of  acct  for 
goods  supplied,  or  any  other  debt  or  sum  wch  is  now  or  may 
for  the  time  being  be  so  due,  or  any  intt  due  or  to  accrue  due 
upon  the  same  or  any  pt  thof ,  or  any  claim  or  demand  wch  I 
or  my  sd  firm  may  have  agst  the  sd  Messrs  D.  &  Co.,  or  any 
ptner  in  their  sd  firm  :  And  also  to  attend  psonally  or  orwise 
&  vote  at  meetgs  of  the  credors  of  the  sd  Messrs.  D.  &  Co.,  or 
any  ptner  in  such  firm,  &  if  need  be  to  appt  himself  the  sd,  atty, 
or  any  substitute  to  be  my  proxy  for  that  ppose,  &  to  prove 
for,  demand,  rece,  &  recover  all  divds,  composons,  &  sums  of 
moy  whatsr  wch  are  or  may  be  or  become  due  or  payable  to 
me  or  my  firm  under  or  in  psuance  of  any  such  composon, 
arrangemt,  liquidon,  or  agrmt  as  afsd,  or  under  any  bkptcy 

or  orwise  howsr,  in  respt  of  the  sd  debt  or  sum  of  £ ,  or 

any  such  other  debt  or  sum,  claim  or  demand  as  afsd,  or  in 
respt  of  any  intt  due  or  to  accrue  due  upon  the  same,  or  any 
pt  thof :  And  to  settle  &  adjust  all  accts  &  questions  dependg 
or  arisg  betn  me  or  my  sd  firm  &  the  sd  Messrs.  D.  &  Co.,  or 
any  ptner  in  their  firm,  or  the  trees  or  tree  actg  under  any 
such  composon,  liquidon,  or  arrangemt  as  afsd,  or  in  bkptcy 


(a)  As  to  the  mode  of  execution,  see  p.  193,  note. 
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or  any  other  pson  or  psons  in  relon  to  the  sd  debt,  or  any  of 
the  mres  afsd  :  And  upon  rect  or  recovery  of  any  such  divds  Qi^e 
or  moys  as  afsd,  to  sign  &  exte  effectual  rects,  reles,  or  '^®*^ 
diBchges  for  the  same :  And  also,  if  it  shd  appear  necy  or 
expedient,  to  take  dt  defend  legal  pcdgs,  p.  187 :  to  arrange  dt 
eomprowise,  p.  187 :  to  exte  deeds,  dtc,  p.  189 :  to  act  genlly, 
p.  189 :  to  appt  svhstitutes,  p.  189 :  ratificon,  p.  190.  [^Power 
to  be  irrevocable,  p.  190.]     In  wits,  &c. 


XV. 

DEED  giving  Further  Powers  to  an  Attorney. 

TO  ALL,  &c.,  A.,  of,  &c.,  sends  greetg:  Whas  by  deed  poll  Recital, 
or  power  of  atty,  dated,  &c.,  under  the  hand  &  seal  of  the  sd  Power  of 
A.,  he,  the  sd  A.,  has  appted  X.,  of,  &c.,  &  in  the  event  of  his  ***^™®y- 
death  or  the  other  events  thrin  mentd  Y.,  of,  &c.,  to  be  the 
atty  of  the  sd  A.  with  the  powers  thrin  mentd  :  And  whas  the  Desire  to 
sd  A,  is  desirous  of  givg  to  the  sd  X.,  &  in  the  event  afsd  to  ^^^^^ 

po^rers. 

the  sd  Y.,  the  further  or  addonal  powers  &  authorities  hinafter 

contd :    NOW  THESE  PSNTS  WITS,  that  the  sd  A.  doth  Extensioit 

hby  give  to  &  vest  in  the  sd  X.,  &  in  the  event  of  his  death  or  °^  p^^®"- 

any  of  the  other  events  mentd  in  the  sd  recited  deed  poll  of, 

&c.,  the  sd  Y.,  the  foUg  further  or  addonal  powers  &  authorities, 

that  is  to   say,  in  the  name   &   on   behalf  of  the  sd  A., 

here  insert  the   addonal  powers ;    ratificon,   p.    190  :   Provd  Old  powers 

ALWAYS  that  nothing  hrin  contd  shl  in  anywise  prejudice  or  p'®^*"^    • 

affect  the  powers  or  authorities  given  or  conferred  by  the  sd 

recited  deed  poll  of,  &c.,  &  this  psnt  power  of  atty  shl  take 

effect,  &  be  in  force  concurrently  with  &  solely  by  way  of 

enlargemt  &  extension  of  the  sd  recited  power  of  atty.  {Pmcer 

to  he  irrevocable,  p.  190.]     In  wits,  &c. 
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XVL 

DEED  revoking  Power  of  Attorney  and  appointing  New 

ATTOBNBr. 

TO  ALL,  &c.,  A.,  of^  &c.,  sends  greetg:  Whas  by  a  deed 
poll  or  power  of  atty,  dated,  &c.,  under  the  hand  &  seal  of 
the  sd  A.,  the  sd  A.  has  appted  B.,  of,  &c.,  to  be  his  atty 
with  the  powers  &  authorities  in  the  sd  deed  poll  mentd : 
And  whas  the  sd  A.  is  desirous  of  revokg  the  powers  given 
to  the  sd  B.  as  afsd,  &  of  apptg  C,  of,  &c.,  to  be  his  atty 
in  place  of  the  sd  B, :  NOW  THESE  PSNTS  WITS,  that 
the  sd  A.  doth  hby  revoke  &  make  void  all  &  singr  the 
powers  &  authorities  by  the  sd  hinbfe  recited  deed  poll 
given  or  conferred  to  or  upon  the  sd  B. :  Provd  always 
that  the  revocon  hinbfe  contd  shall  not  prejudice  or  affect 
anything  lawfully  done  or  caused  to  be  done  by  the  sd 
B.,  or  any  substitute  or  substitutes  actg  under  him,  in 
the  exercise  or  intd  exercise  of  any  of  such  powers  or 
authorities  as  afsd  in  the  interval  betn  such  revocon  &  the  time 
of  the  same  becomg  known  to  him  or  to  his  substitute  or  sub- 
stitutes :  And  the  sd  A.  doth  hby  ratify  &  confirm  everything 
Ifully  done  or  caused  to  be  done  by  the  sd  B.  or  any  substitute 
or  substitutes  actg  under  him  in  the  exercise  or  intd  exercise  of 
any  of  such  powers  or  authorities,  includg  anything  so  done  or 
caused  to  be  done  in  such  interval  as  afsd:  AND  THESE 
PSNTS  FURTHER  WITS,  apptmt  of  C.  as  atty,  p.  182,  to 
exercise  &  exte  all  or  any  of  the  powers  Sc  authorities  by  the 
sd  deed  poll  given  or  conferred  by  the  sd  A.  to  or  upon  the  sd 
B.  in  as  full  &  ample  a  mner  to  all  intents  &  pposes  as  if  the 
name  of  the  sd  G.  had  been  inserted  in  the  sd  deed  poll  in  the 
place  of  the  sd  B.  Ratiftcon,  p.  190.  [^Power  to  be  irrevocable, 
p.  190.]    In  wits,  &c. 


BONDS  (a). 


FORMAL    PARTS. 


I.  KNOW  ALL  MEN  by  these  pants  that  I,  obligor^  of,  &c.,  Prom  one 

am  bound  to,  obligee,  of,  &c.,  in  the  sum  of  £ ,  visually  ^^l^^^^^ 

twice  the  ami  of  ppal  may  to  be  seed,  to  be  pd  to  the  sd,  obligee,  without 
his  exs,  ads,  or  assns,  or  to  his  or  their  atty  or  attys,  for  wch  ^^^ 
paymt  I  bind  myself  (b)  by  these  psnts.    Sealed  with  my  seal. 
Dated  this day  of . 

(a)  See  also  Indbknitt.    Though  bonds  are  usually  employed  for  some  As  to  tho 
purposes  in  preference  to  deeds  of  covenant,  especiaUy  where  the  stipula-  use  of 
tions  to  be  performed  are  in  the  alternative,  a  deed  of  covenant  is  in  most  bonds, 
cases  equally  advantageous,  and  frequently  (as  where  the  obligation  has  to 

be  qualified  by  provisoes,  &c.)  more  convenient;  and  where  there  are 
mntnaUy  dependent  stipulations  to  be  performed  by  each  party,  the  form  of 
a  deed  of  oovenant  is  essential.  In  the  case  of  an  agreement  for  payment 
of  an  annuity,  or  of  a  sum  of  money  by  instalments  (unless  the  whole 
amount  is  to  become  immediately  payable  on  default  in  payment  of  an 
nutalment),  a  bond  may  be  preferable,  inasmuch  as  upon  the  obligor 
making  default,  judgment  wiU  be  entered  up  for  the  penalty  and  stand  as  a 
seenrity  for  the  future  payments  for  which  execution  (by  the  process  of 
t^re  facias)  may  be  issued  as  they  faU  due  without  the  necessity  of  bringing 
a  fresh  action  for  each  payment ;  but  even  in  this  case  a  deed  of  covenant 
might  be  made  to  have  the  same  operation  as  a  bond  by  inserting  a  penal 
danse.  See  Bullen  and  Leake's  Precedents  of  Pleadings^  5th  ed.,  p.  160 ; 
l>t  ed.,  pp.  68,  69.  Any  of  the  forms  of  bond  could,  without  difficulty,  be 
oonrerted  into  deeds  of  covenant  if  desired. 

As  to  when  an  injunction  will  be  granted  to  restrain  an  act  against  which  Injanction 
a  bond  is  given,  see  Coles  v.  Sims,  5  De  G.  M.  &  G.  1 ;  Howard  v.  Woodward,   when 
13  W.  E.  132 ;  Fox  V.  Scard,  33  Beav.  327  ;  Palmer  v.  Malleti,  36  Ch.  D.  411 ;  S^^^^- 
London,  ^c.  Bank  v.  PHti,  W.  N.  1887,  137,  31  Sol.  J.  607 ;  National,  ^c, 
Bank  v.  Marshall,  40  Ch.  D.  112. 

As  to  the  stamp,  see  the  Stamp  Act,  1891,  ss.  42,  60,  and  86,  and  first  stamp, 
ached.,  tit.  Bond  and  Mostgaok. 

(b)  The  usual  words  binding  the  "  heirs,  &c.,"  of  the  obligor  are  here  Omission  of 
omitted;  see  the  C.  A.  1881,  8.59,  and  above,  p.  2,  note;  but  it  is  thought  the  words 
better  for  the  sake  of  clearness  to  retain  those  words,  and  also  to  mention    *' heirs, 
the  representatives  and  assigns  of  the  obligee  in  the  condition ;  but  the  ^^' 
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THE  CONDON  of  the  above-written  bond  is  such  that  if, 
&c.,  then  the  above- written  bond  shl  be  void,  or  or  wise  shl 
remain  in  full  force. 

Signed,  sealed  &  delivered -j 

by  the  above-named > 

in  the  presce  of  J 

From  seve-       H.  KNOW  ALL  MEN  by  these  psnts  that  we,  obligors,  are 

to^ieye«a"  ^^^^^^  *o»  obligees,  in  the  sum  of  £ ,  usually  twice  the  amt  of 

obligees,      jppal  moy  to  be  seed,  to  be  pd  to  the  sd,  obligees,  their  exs,  ads» 

recitals.       ^^  assns,  or  to  their  atty  or  attys,  for  wch  paymt,  if  tivo  obligors, 

"we  bind  ourselves  &  each  of  us,"  if  three  or  more  obligors, 

"  we  bind  ourselves  &  every  [four,  three]  two  &  one  of  us,"  as 

the  case  may  be,  jtly  &  sevUy  (a),  by  these  psnts.     Sealed  with 

our  respive  seals.     Dated  this day  of . 

Whas,  &c.     now  the  CONDON,  &c.,  as  in  last  form. 
Signed,  &c. 


PKECEDENTS. 


Condition. 


I. 

BOND  from  One  Obligor  to  One  Obligee  for  Payment 
of  a  Sum  of  Money  and  Interest  Vabiations  for 
Several  Obligors  or  Obligees. 

Bond  from  A.IB.  d;  C]  to  D.  [J5.  d:  F.]  see  pp.  209,  210. 
THE  CONDON  of  the  above- written  bond  is  such  that  if  the 
above  bounden  A.,  his  [A.,  B.,  &  C,  or  any  of  them,  their  or 


words  may  usually  be  omitted,  except  in  the  (not  very  oommon)  case  of  a 
bond  relating  to  land,  in  which  it  would  be  better  to  retain  them,  as  the 
68th  section  of  the  above  Act  (referred  to  p.  3,  note)  mentions  covenants 
only,  and  not  bonds,  differing  in  this  respect  from  sections  59  and  60.  A 
middle  course,  which  would  save  the  repetition  of  the  words  in  question 
throughout  the  instrument,  and  which  may  often  be  adopted  in  bonds  as 
well  as  other  instruments,  would  be  to  provide  that  the  names  of  the  parties 
or  the  designations  by  which  they  are  described  shall,  where  the  context  so 
admits,  be  deemed  to  include  their  *'  hrs,  exs,  ads,  &  aSSns  "  respec- 
tively, as  the  case  may  be. 

(a)  It  would  be  sufficient  to  say,  "we  bind  ourselves  jtly  &  sevlly  " 

whatever  be  the  number ;  see  E.  S.  C,  Order  XVI.,  rr.  4  and  6. 
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any  of  their]  hrs,  exs,  or  ads,  shl  on  the day  of ,  pay 

to  the  above-named  D.,  his  hrs,  exs,  ads,  or  assns,  [D.,  E.,  & 

P.,  their  exs,  ads,  or  assns,  jtly  (6)]  the  sum  of  £ with 

intt  for  the  same  from  the  date  of  the  above- written  bond,  at 
the  rate  of  —  p.c.  p.a.,  witht  any  dedon,  Then,  &c. 


n. 

BONDybr  Payment  of  money  by  Instalments  tritfc  Interest 
on  each  instalment.  Variation,  where  Interest  is 
to  be  paid  Half-yearly  on  the  whole  Principal  Sum 
for  the  time  being  due,  and  where  in  case  of  Default 
in  payment  of  any  Instalment  o?-  Interest,  the  Whole 
Principal  Sum  is  to  become  immediately  due  (c). 

Bond  from  A.  to  J5.,  in  a  sufft  penalty  y  see  p.  209. 

THE  CONDON  of  the  above-written  bond  is  such,  that  if  Condition. 
the  above  bomiden  A.,  his  hrs,  exs,  or  ads,  shl  pay  to  the 

above-named  B.,  his  exs,  ads,  or  assns,  the  smn  of  £ with 

intt  for  the  same  from  the  date  of  the  above- written  bond,  at 

the  rate  of — p.c.  p.a.,  by  the  instalmts,  at  the  times  &  in  mner  For  pay- 

follg  (that  is  to  say),  the  sum  of  £ ,  pt  thof,  with  mtt  "^^^^ 

upon  such  instalmt  from  the  date  &  at  the  rate  afsd,  on  the  ™«nt«  ^'^^^ 

day  of ,  the  sum  of  £ ,  further  pt  thof,  with  intt  thewon. 

npon  such  instalmt  from  the  date  &  at  the  rate  afsd,  on  the 

- —  day  of ,  &  the  sum  of  ^6 ,  the  residue  thof,  with 

intt  upon  such  residue  from  the  date  &  at  the  rate  afsd,  on  the 

■ —  day  of  {or,  the  sum  of  ^6 by  five  eql  yrly  Byinstai- 

nientB  with 


(b)  Under  the  C.  A.  1881,  s.  60,  the  benefit  of  a  bond  in  this  form  would  ABtohonds 
■nrvive  on  the  death  of  any  of  the  obligees ;  and  by  s.  61  the  receipt  of  the  *J'  J®"'* 
wurivore,  &c.,  would  be  a  good  discharge  on  payment,  notwithstanding  the  ^   ^^^^' 
severance  of  the  joint  account.    The  presumption  is  that  joint  obligees  are 

in  equity  tenants  in  common  of  the  debt,  see  Steeds  v.  Steeds,  22  Q.  B.  B. 
^;  bat  the  presumption  is  of  course  capable  of  being  rebutted,  e.g.,  in  the 
esse  of  a  loan  of  trust  money  (ib.  642).  In  the  absence  of  special  proTisions 
nothing  can  be  recovered  on  a  bond  beyond  the  amount  of  the  penalty,  see 
Hatton  V.  Harris,  [1892]  A.  C.  547. 

(c)  See  p.  209,  note.  Where  in  case  of  default  the  whole  of  the  money  is 
tol)ecome  immediately  payable,  a  deed  of  covenant  wiU  be  more  convenient 
than  a  bond. 
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intorMton   paymts  on  the 

balance. 


paymts  to  be  made  on  the 


Whole  of 
principal 
to  become 
dne  on 
default  (a). 


day  ot in  every  yr,  the  first  of  such 

—  day  of next,  &  shl  also  in 

the  meantime  &  mitil  the  whole  of  the  sd  sum  of  £ shl  be 

paid  off  in  mner  afsd,  pay  to  the  sd  B.,  his  exs,  ads,  or  assns, 

intt  for  the  same  sum  of  ^6 ,  or  for  so  much  thof  as  shl  for 

the  time  being  remain  due  &  unpd,  at  the  rate  of  —  p.c.  p.a., 
to  be  computed  from  the  date  of  the  above- written  bond,  by 

half-yrly  paymts,  on  the day  of &  the day  of 

in  every  yr,  the  first  of  such  paymts  of  intt  to  be  made 

on  the day  of next],  Then  the  above-written  bond 

shl  be  void,  orwise  the  same  shl  remain  in  full  force :  [But  so 
nevs  that  in  case  default  shl  be  made  in  paymt  of  any  of  the  sd 
respive  sums  of  ppal  or  intt,  or  any  pt  thof  resply  within  thirty 
days  after  the  day  or  time  hinbfe  mentd  &  appted  for  paymt 
thof  resply,  then  &  in  any  such  case  the  whole  of  the  sd  ppal 

sum  of  £ or  so  much  thof  as  shl  then  remain  due  &  unpd, 

togr  with  the  intt  wch  shl  have  accrued  due  thron,  shl  forth- 
with after  such  default  become  payable  to  the  sd  B.,  his  exs, 
ads,  or  assns,  &  be  recoverable  by  virtue  of  the  above- written 
bond.]     Then,  &c. 


Condition 


For  pay- 
ment of 


III. 

BOND  for  Payment  of  Annuity  to  One  of  Two  Pebsons 
and  the  Survivor  of  them  for  their  respective  Lives. 
Variation  for  annuity  to  Husband  and  Wife  jointly 
and  a  Keduced  annuity  to  the  Survivob. 

Bond  from  A,  to  B.  d-  C,  in  a  penalty  of  twice  the  total  ami 
of  all  the  paymts  of  the  anny  accdg  to  its  utmost  probable  duron^ 
see  pp.  209.  210. 

THE  CONDON,  &c.,  is  such  that  if  the  above  bounden  A., 
his  hrs,  exs,  or  ads,  shl  pay  to  the  sd  B.  durg  his  life  an  anny 
or  yrly  sum  of  £ ,  by  4  equal  qtrly  paymts,  on  the 


(a)  That  this  stipulation  is  valid  and  enforceable,  see  Bteme  v.  B€ck,  1 
De  G.  J.  &  S.  595 ;  Protector,  Sfc,  Co.  v.  Qrice,  5  Q.  B.  D.  592 ;  Ex  paHt 
Burden,  16  Ch.  D.  675.  As  to  what  amounts  to  a  waiver  of  the  provision* 
see  Langridge  v.  Payne,  2  J.  &  H.  423 ;  WilHarM  v.  Ste^n,  5  Q.  B.  D.  409. 
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day  of ,  &c.,  in  every  yr,  &  shl  pay  an  apportioned  pt  of  annuity 

such  anny  up  to  the  day  of  the  death  of  the  sd  B.  to  his  exs  ^^"^''^^• 

or  ads  (6),  &  shl  make  the  first  of  such  paymts  on  the day 

of next,  &  shl  also,  in  case  the  sd  C.  shl  survive  the  sd 

B.,  pay  to  the  sd  G.  durg  the  then  remr  of  his  life  a  like  anny 

or  yrly  sum  of  £ ,  payable  on  the  like  qtrly  days,  &  shl 

pay  an  apportioned  pt  of  such  last-men td  anny  up  to  the  death 
of  the  sd  C.  to  his  exs  or  ads,  the  first  qtrly  instalmt  of  such 
last-mentd  anny  or  a  proportionate  pt  thof,  for  the  interval 
betn  the  death  of  the  sd  B.  &  the  first  of  the  sd  qtrly  days 
wch  shl  happen  thrafter,  to  be  payable  on  such  last-mentd  day, 
And  shl  make  all  the  sd  paymts  witht  any  dedon  (except  for 
income-tax) ,  [/or  an  anny  to  husbd  d  wife  d  a  reduced  anny  to 
the  survor,  say,  "  shl  pay  to  the  sd  B.  &  C.  his  wife  durg  their  Variatiop 

jt  lives  an  anny  of  £ sterlg,  &  to  the  survor  of  them  from  [o'^h^g^^nd 

&  after  the  death  of  such  one  of  them  as  shl  first  die  durg  the  and  wife. 

remr  of  the  life  of  such  survor  an  anny  of  £ sterlg,  such 

respive  annies  to  be  considered  as  accruing  from  day  to  day, 

but  to  be  payable  by  equal  qtrly  paymts  on  the day  of 

,  <fec.,  in  every  yr  witht  any  dedon  (except  for  income-tax), 

4  the  first  qtrly  paymt  to  be  made  on  the day  of 


now  next  ensuing,  &  so  that  if  eir  of  the  sd  annuitants  shl  die 
in  the  interval  betn  any  two  of  the  sd  qtrly  days  of  paymt  an 
apportioned  pt  of  such  respive  annies  (as  the  case  may  be)  shl 
be  payable  to  the  survor  of  the  sd  annuitants  (whose  rect  shl 
be  a  good  dischge  for  the  same),  or  to  the  exs  or  ads  of  such 

survor  (as  the  case  may  be) :]  [Provd  that  the  sd  anny  of  £ 

payable  durg  the  jt  lives  of  the  sd  annuitants  shl  be  payable 
as  to  one  moiety  thof  to  the  sd  B.  on  his  sole  rect,  &  as  to  the 
other  moiety  thof  to  the  sd  G.  as  her  septe  este  &  on  her  sole 
rect,  &  so  that  she  shl  not  have  power  durg  her  coverture  to 
dispose  of  or  chge  her  intt  in  eir  of  the  sd  annies  by  antici- 
pon  (c)."]    Then,  &c. 


(b)  The  proviaionB  for  apportionment  might  prohahiy  be  omitted ;  see  the 
Apportionment  Act  1870  (83  &  34  Vict.  c.  35). 

(c)  In  the  absence  of  this  clanse^  under  the  old  law  the  husband  might  As  to 
have  charg^  or  assigned  the  whole  annuity  during  their  joint  lives^  and  change 
the  whole  of  it  would  have  gone  to  his  creditors  in  bankruptcy ;  Ward  v.  S?®^^|)^^ 
Ward,  14  Ch.  I>.  50G;  Re  Bryan,  ih.  516 ;  but  under  the  new  law  since  the  ^'  jjggg 
M.  W.  P.  A.  1882^  the  husband  would  only  take  half,  and  the  other  half       ' 
would  go  to  the  wife  for  her  separate  use,  and  could  not  be  affected  by  the 
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IV. 

BOND  by  a  Principal  and  Two  Sureties /or  securing  ike 
Balance  dve  on  an  Account  Current  tvith  a  Banking 
Company,  with  a  Proviso  Limiting  the  Liability  oJ 
THE  Sureties.  Variations  where  the  Customers  and  the 
Bane  are  both  Firms,  and  the  Security  is  to  be  con- 
tinued notwithstanding  a  Change  in  either  Firm  ;  also 
where  a  Fresh  Bond  is  to  be  Substituted  on  a  Change 
in  the  Customers'  Firm  (a). 

Jt  dt  sevl  bond  from  A,,  ppal  debtor^  dt  C.  dk  D.,  sureties,  to 

the  Bank  Limd,  &  their  assns,  or  from  A.  d  B,  ppal 

debtors,  **  carrying  on  business  in  co-ptnp  togr  at,  &c.,  as , 

under  the  firm  of  A.  &  Co.,"  C.  <£  D.  sureties  to  L.  M.  tt 

N.y  **  bankers  &  co-ptners,  carrying  on  business  at,  &e.,  under 

the  firm  of  L.  &  Co.,"  see  p.  210. 

Recital  of         Whas  the  sd  Bank  [firm  of  L.  &  Co.]  at  the  reqt  of  the  sd 

agreement.   ^^  ^4.  g  ]^  jjg^yg  ^grd  to  open  &  keep  an  acct  with  him  [them], 

&  to  make  advces  to  or  for  the  accommodon  of  the  sd  A.  [&  B., 
&  other  the  pson  or  psons  who  may  hrafter  be  in  ptnp  with 
them  or  eir  of  them  in  the  sd  business  now  carried  on  by  the 
sd  firm  of  A.  &  Co.],  upon  havg  the  paymt  of  the  balce  wch 
may  be  from  time  to  time  due  on  any  such  acct  to  the  sd 
Bank  [the  sd  bankg  firm,  or  the  psons  or  pson  for  the  time 
being  carrying  on  the  sd  bankg  business],  seed  by  the  jt  & 
sevl  bor.d  of  the  sd  A.  [&  B.]  &  the  sd  C.  &  D.  as  sureties  for 
Condition,    him  [them].     NOW  THE  CONDON,  &c.,  that  if  the  sd  A., 


husband  or  his  creditors  ;  Be  March,  27  Ch.  D.  166 ;  £e  Jupp,  39  Ch.  D.  148, 
commented  on  in  £6  Dixon,  42  Ch.  D.  306.  As  to  the  effect  of  a  gift  to  A. 
and  B.  (husband  and  wife)  and  C,  with  reference  to  the  old  doctrine  of  the 
unity  of  husband  and  wife,  and  tenancy  by  entireties,  as  affected  by  the 
M.  W.  P.  A,  1882,  see  Be  March,  ubi  supra,  ThorrUey  v.  Thomley,  [1893]  2  Ch. 

229.- 
^         .  (a)  See  also  the  forms  of  guarantees  to  bankers,  pp.  40,  43.    A  deed  of 

to  bankers  covenant  might  in  this  case  be  more  convenient  in  form  than  a  bond.  If 
one  surety  executes  the  bond  and  the  other  does  not,  the  former  is  dis- 
charged ;  Evana  v.  Bremridge,  8  De  G.  M.  &  Q-.  100.  As  to  non-execution 
by  principal,  see  Cooper  v.  EvaTis,  4  Eq.  45.  As  to  continuing  gpuucantee 
being  revoked  by  a  change  in  the  constitution  of  either  firm,  in  the  absenoe 
of  agreement  to  the  contrary,  see  Partnership  Act,  1890  (53  &  54  Vict.  c.  39), 
B.  18 ;  ante,  p.  42,  note.    As  to  guarantees  generally,  see  Goodeve,  P.  P.  176. 
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[B.]  0.,  &  J).,  or  any  of  them,  or  the  hrs,  exs,  or  ads  of  them 
or  any  of  them  shl  from  time  to  time,  &  at  all  times  hrafter, 
pay  or  cause  to  be  pd  to  the  sd  Bank  or  their  assns  [to  the  sd 
bankg  firm,  or  the  psons  or  pson  for  the  time  being  carrying 
on  the  banking  business  now  carried  on  by  the  same  firm,  or 
their  or  his  respive  exs,  ads,  or  assns],  All  such  sums  of  moy 
as  shl  at  any  time  be  due  to  the  sd  Bank  or  their  assns  [to 
the  sd  bankg  firm,  or  the  psons  or  pson  for  the  time  being 
carrying  on  the  sd  bankg  business,  or  their  or  his  respive  exs, 
ads,  or  assns],  by  or  from  the  sd  A.,  his  exs  or  ads,  [the  sd  A. 
A  B.,  or  eir  of  them,  alone  or  jtly  with  any  other  pson  or 
psons  who  may  hrafter  carry  on  the  business  now  carried  on 
under  the  sd  firm  of  A.  &  Go.  in  ptnp  with  them  or  eir  of 
them,  or  by  or  from  the  exs  or  ads  of  them,  him,  or  any  of 
them],  for  or  on  acct  of  bills,  drafts,  or  notes  accepted,  pd,  or 
discounted,  or  advces  or  paymts  made  to  or  for  the  use, 
accommodon,  or  convenience  of  the  sd  A.,  his  exs  or  ads 
[the  sd  A.  &  B.  or  eir  of  them,  alone  or  jtly  with  any  future 
ptner  or  ptners  in  their  sd  business,  or  the  exs  or  ads  of  them, 
him  or  any  of  them],  or  for  or  on  acct  of  intt,  commission,  or 
any  other  usual  or  If ul  charges  wch  may  be  payable  in  respt  of 
or  incident  to  the  transons  afsd,  or  any  of  them,  togr  with  all 
costs  &  expses  wch  may  be  incurred  or  sustained  by  reason 
or  in  conseqce  of  the  premes :  And  so  that  the  neglect  or  Giving 
forbearce  of  the  sd  Bank  or  their  assns  [the  sd  bankg  firm  or  **™®  ^^\ 

^  '^  payment 

the  pson   or  psons  from  time  to  time   carrying  on   the  sd  not  to 
bankg  business]  in  enforcg  paymt  of  any  moys,  the  paymt  J^retiti. 
whof  is  intd  to  be  hby  seed,  or  the  giving  time  by  them  [them 
or  him]  for  the  paymt  thof,  shl  not  in  any  way  rele  the  sd  C. 
&  D.,  or  eir  of  them,  their  or  eir  of  their  hrs,  exs,  or  ads,  in 
respt  of  their  or  his  liability  under  the  above-written  bond  {b) : 


(b)  As  to  the  doctrine  that  a  surety  is  released  by  the  creditor  giving  Release  of 
time  to  the  principal  debtor  without  his  consent,  or  any  other  act  altering  ■^wty. 
the  position  of  the  surety  to  his  prejudice,  a  doctrine  which  is  applied  with 
great  strictness,  and  to  exclude  which  so  as  to  make  the  position  of  the 
creditor  secure,  the  insertion  of  a  special  clause  in  the  contract  is  often 
necessary,  see  the  notes  to  Rees  v.  Berrington,  2  W.  &  T.  L.  C.  Eq. ;  2  Dav. 
Prec.  Part  2,  p.  503 ;  Qoodeve,  P.  P.,  179,  note  (w).  The  release  of  one 
co-surety  operates  as  the  release  of  the  other,  see  Mercantile  Bank  of  Sydney 
r.  Taylor,  [1893]  A.  C.  317.  The  death  of  a  co-surety  does  not  of  itself 
release  the  other,  see  Beckett  r.  Addyman,  9  Q.  B.  D.  783,  Re  Silvester,  [1895] 
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ProTision 

limiting 

liability. 

Provision 
for  change 
in  firm  of 
obligors. 


But  80  also  that  the  total  amt  to  be  recoverable  on  the  sd 
bond  agst  eir  of  them  the  sd  G.  &  D.,  or  his  hrs,  exs,  or  ads 

shl  not  exceed  £ :  [Or  in  case  any  change  shl  at  any  time 

take  place  in  the  sd  firm  of  A.  &  Co.,  by  the  death  or  retiremt 
of  the  psnt  ptners  or  eir  of  them,  or  the  admission  of  any  new 
ptner  or  ptners  or  orwise,  then  if  the  sd  A.  &  B.,  or  their 
respive  hrs,  exs,  or  ads  shl  procure  both  or  all  the  ptners  for 
the  time  being  in  the  sd  firm,  togr  with  the  sd  C.  &  D.,  or 
their  respive  exs  or  ads,  at  their  own  costs  &  chges  to  exte  & 
deliver  to  the  sd  Bank  or  their  assns  [the  sd  bankg  firm  or  the 
psons  or  pson  for  the  time  being  entled  to  the  benefit  of  the 
above-written  bond]  a  bond  similar  to  the  above-written  bond^ 
&  in  the  like  penalty,  &  with  a  condon  similar  to  this  psnt 
Condon,  includg  this  psnt  clause,  but  with  the  names  of  the 
ptners  for  the  time  being  in  the  sd  firm  of  A.  &  Co.  substituted 
for  the  names  of  the  sd  A.  &  B.,  &  with  such  other  alterons  as 
the  deaths  of  pties  or  other  changes  of  circes  may  require]^ 
Then,  &c. 


Recitals. 


BOND  by  an  Intended  Husband  for  securing  a  Sum  of 
Money  to  the  Intended  Wife  in  case  of  her  Survivino 
him.  Variations  where  it  is  to  Exercise  a  general 
Testamentary  Power  q/*  Appointment  in  her  favour  (a). 

Bond  from  A.,  intd  hiLsbdy  to  C.  dt  D.,  trees,  see  pp.  209^ 
210. 

Recital  of  intd  marre  betn  A,  dt  B.,  [c^  instrumts  creatg  power 


As  to  ante- 
nuptial 
contracts 
between 
hosband 
and  wife. 
Bank- 
laptcy  of 
obligor. 


1  Ch.  573.  The  discharge  of  the  principal  in  bankruptcy  does  not  releafle- 
the  surety,  see  the  Bankruptcy  Act,  1888,  s.  30  (4).  The  surety  wiU  not  be 
released  by  conduct  of  the  principal  caused  by  a  fraudulent  act  or  omission 
to  which  the  guarantee  extends.  Mayor,  Sfc,  of  Hull  y.  Harding,  [1892] 

2  Q.  B.  494. 

(a)  It  is  safer  until  a  decision  as  to  the  effect  of  the  M.  W.  P.  A.  1882,  on 
an  ante-nuptial  contract  of  this  nature  appears,  to  give  the  bond  to  trustees.. 
A  debt  due  to  a  man  by  a  woman  is  extinguished  by  their  marriage^ 
Butler  V.  Butler,  14  Q.  B.  D.  831,  16  Q.  B.  D.  374. 

An  obligation  for  payment  of  money  after  death  constitutes  a  debt 
proveable  in  the  bankruptcy  of  the  obligor;  Bamett  v.  King,  [1891]  L 
Ch.4. 
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ofapptmt,  if  any  J}    And  whas  upon  the  treaty  for  the  sd  intd  Agreement 
marre,  it  was  agrd  that  in  conson  of  such  marre,  the  sd  A.  i^n"^"** 

flhd  secure  to  the  sd  B.  the  sum  of  £ ,  in  the  event  of  her 

snrvivg  him,  by  enterg  into  the  above-written  bond  with  the 

sd  C.  &  D.,  as  trees  for  the  sd  B.,  with  such  condon  for  makg 

Toid  the  same  as  is  hrunder  written :  NOW  THE  CONDON,  Condition. 

&c.,  that  if  the  sd  intd  marre  shl  take  place  within  six  calr 

months  from  the  date  of  the  above- written  bond,  and  the  sd  B. 

shl  survive  the  sd  A.,  &  the  exs  or  ads  of  the  sd  A.  shl  pay 

[or,  the  sd  A.  shl,  by  his  will  or  any  codl  thto  in  exercise  of 

the  sd  power  of  apptmt,  bequeath  or  direct  to  be  pd  or  orwise 

secure  (fe)]  to  the  sd  B.  the  sum  of  £ ,  to  be  paid  to  her  or 

her  exs  or  ads  within calr  months  after  the  dece  of  the 

8d  A.  witht  any  dedon,  &  the  same  shl  be  duly  pd  accdly 
without  any  dedon,  or  if  the  sd  intd  marre  shl  not  take  place 
within  six  calr  months  from  the  date  of  the  above-written 
bond,  or  if  the  sd  B.  shl  not  survive  the  sd  A.,  Then,  &c. 


VI. 

BOND /rom  a  Lessee  and  Surety  yor  Payment  of 

Bent,  dtc. 

Jt  dt  sevl  bond  from  A.,  the  lessee,  dt  B,,  the  surety,  to  C,  the 
lessor,  see  pp.  209,  210. 

Recital  of  lease  from  C,  to  A. :  And  whas  the  sd  lease  was  Recitals, 
agrd  to  be  grted  by  the  sd  C.  upon  condon  that  the  above 
boonden  B.  shd  join  as  a  surety  with  the  sd  A.  in  a  bond  for  Agreement 
the  due  paymt  of  the  rent  reserved  by  [&  pformce  of  the  covts  ^^^  ^^^' 
4  Condons  contd  in]  the  sd  lease :  NOW  THE  CONDON,  &c..  Condition, 
that  if  the  sd  A.,  his  exs,  ads,  or  assns,  or  the  sd  B.,  his  hrs, 
exs,  or  ads  shl,  durg  the  continuce  of  the  sd  lease,  duly  pay  to 


(6)  A  oovenant  to  exercise  a  testamentary  power  of  appointment  in  a  ^  to  cove* 

particular  way,  or  not  to  exercise  it  in  any  other  way,  is  not  specifically  nant  to 

enforceable,  and  oonld  only  be  made  the  foundation  of  an  action  for  damages  exercise  a 

against  the  representatives  of  the  covenantor ;  bat,  if  the  power  is  exerdsed  ^^^' 

in  contravention  of  the  oovenant,  the  appointed  fund  would  be  assets  for  pQ^op^ 

payment  of  debts,  including  the  debt  under  the  covenant ;  Re  Parkin,  [1S92]  appoint- 

8  Ch.  510.  ment. 
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the  sd  C,  his  hrs,  [or,  if  an  underlease,  exs,  ads]  or  assns,  the 
rent  thby  reserved  upon  the  respive  days  thby  appted  for 

paymt  thof ,  or  within days  next  after  such  respive  days 

[&  shl  durg  the  continuce  of  the  sd  lease  duly  observe  &  pform 
all  &  singr  the  covts  &  condons  thrin  contd,  &  on  the  pt  of  the 
sd  A.,  his  exs,  ads,  &  assns,  to  be  observed  andpformed] :  And 
so  that,  &c.,  givg  time  Jor  paymt  of  rent,  dtc^  not  to  dischge  -B., 
p.  215,  mutatis  mutandis,  Then,  &c. 


vn. 

BOND  by  a  Rent  Collector  or  other  Agent  to 

Account  (a). 

Bond  from  A.  to  B,,  see  pp.  209,  210. 

Recital  ofapptmt  of  A. :  NOW  THE  CONDON,  &c.,  that  if 
the  above  bounden  A.,  his  exs  or  ads,  shl  at  all  times  hrafter 
whenever  required  by  the  sd  B.,  his  [hrs]  exs,  ads,  or  assns, 
render  to  him  or  them  a  true  &  full  acct  of  all  sums  of  moy 
reced,  pd,  &  disbursed  by  the  sd  A.,  as  such  recer  [agent]  as 
afsd,  or  orwise  for  or  on  acct  of  the  sd  B.,  his  [hrs]  exs,  ads, 
or  assns,  &  shl  duly  pay  to  the  sd  B.  his  [hrs]  exs,  ads,  or 
assns,  on  demand  all  &  every  the  sum  &  sums  with  or  for  wch 
the  sd  A.,  his  exs  or  ads,  shl  be  chgeable  or  acctable  in  respt 
of  such  receivership  [agency]  as  afsd,  togr  with  all  costs, 
damages,  &  expses  occasioned  by  any  default  on  the  pt  of  the 
sd  A.  in  the  pformce  of  his  duties  as  such  recer  [agent]  as 
afsd,  &  shl  at  any  time  on  demand  pduce,  transfer,  or  deliver 
to  the  sd  B.,  his  [hrs]  exs,  ads  or  assns,  all  sees,  books,  & 
papers  belongg  to  him  or  them  wch  shl  be  in  the  hands  or 
custody  of  the  sd  A.,  his  exs  or  ads,  togr  with  the  legal  or 
pper  rects  or  vouchers  for  the  paymts  &  disbursmts  afsd. 
Then,  &c. 

(a)  Private  bonds  of  this  kind  are  probably  much  less  common  than 
formerly,  owing  to  the  action  of  the  guarantee  societies.  For  caaes  of 
actions  on  such  bonds,  see  Belfast  Banking  Co.  y.  Hamilton,  12  L.  £.  (Ir.) 
105,  and  Cfuardians  of  Thombury  v.  Qreenfield,  Law  Journal  Newspaper, 
1887,  p.  452 ;  Mayor  of  Durham  v.  Fowler,  22  Q.  B.  D.  394. 
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vin. 

BOND  mth  Two  Sureties  for  the  Fidelity  of  a  Clbjuk  or 
other  person  in  the  Employment  of  a  sole  Trader  or 
Firm  {so  as  to  Keep  Alive  the  Oblioation  notwith^ 
standing  any  Change  in  the  Persons  carrying  on  the 
business)  or  a  Public  Company;  the  Sureties  heiv^j 
Liable  to  a  Limited  Amount.  Variation  where  the 
Clerk  is  Elected  Annually  by  a  Company  (6). 

Jt  dt  sevl  bond  from  A.  (clerk)  dt  B,  dk  C.  (sureties),  to  D.  or 
D.  dt  E.,  "  carrying  on  business  in  co-ptnp  togr  as,  &c.,"  or  to 
"  the Co,"  see  p.  210. 

Whas  the  sd  D.  [&  E.],  or,  "  the  sd  Co,"  has  [have]  agrd  Recitals, 
to  take  the  above-named  A.  into  his  [their]  service  as  clerk,  Semoe. 
or  to  act  in  such  other  capacity  as  the  sd  D.  [&  E.],  or  other 
the  pson  or  psons  for  the  time  being  carrying  on  the  above- 

mentd  business  of ,  or,  "  the  Board  of  Dirors  of  the  sd 

Co,"  may  from  time  to  time  require  or  appt,  or  as  may  be 
from  time  to  time  agrd  upon  with  the  sd  A.  [for  the  period  of 

1  yr  from  the day  of ],  upon  the  sd  A.  &  the  sd  B. 

k  C,  as  sureties  for  him,  enterg  into  the  above- written  bond 

or  obligon  for  the  fidelity  of  the  sd  A.,  while  in  such  employmt 

as  afsd :  And  whas  the  sd  A.  may  hrafter  be  re-elected  to  or  Secarity  to 

continued  in  such  office  from  time  to  time  for  some  further  ^"^""®- 

period  or  periods,  &  it  is  intd  &  agrd  that  this  secy  shl  be  & 

remain  in  force  durg  the  whole  of  the  time  durg  wch  the  sd 

A.  shl  be  in  the  service  of,  or  employed  by  the  sd  Co  in  such 

capacity  or  in  any  other  capacity]  (c).     NOW  THE  CONDON,  Condition. 

&c.,  that  if  the  sd  A.  shl  at  all  times  hrafter,  so  long  as  he  shl 

be  in  the  service  or  employmt  of  the  sd  D.  [&  E.  or  eir  of 

them]  alone  or  jtly  with  any  other  pson  or  psons  who  may 

from  time  to  time  carry  on  the  sd  business  of  in  ptnp 

with  him  [them  or  eir  of  them],  or  any  other  pson  or  psons 

(b)  Forms  of  bonds  of  this  kind  are  given  in  some  statutes,  e.g.,  in  the 
schedule  to  the  Building  Societies  Act,  1874.  See  notes  to  Precedent  lY., 
wUe. 

(e)  If  the  office  be  an  annual  one,  due  performance  for  one  year  would, 
unless  otherwise  provided,  satisfy  the  bond  ;  2  Wms.  Saunders,  416  h, 
note  {h). 
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Giving 
time  not 
to  affect 
liability  of 
gnreties. 


Limitation 
of  liability 
of  Mureties. 


who  may  hrafter  carry  on  such  business  after  the  death  or 
retiremt  of  the  sd  D.  [or  B.],  or^  **  of  the  sd  Co,"  as  clerk  or 
in  any  other  capacity  [whether  by  virtue  of  his  psnt  apptmt 
to  such  office  or  of  any  reapptmt  thto  or  orwise,]  faithfully, 
honestly,  and  diligently  pform  &  dischge  the  sd  service  &  all 
the  duties  wch  may  devolve  upon  the  sd  A.,  as  such  clerk  or 
orwise  as  afsd,  &  shl,  whenever  required,  duly  &  faithfully 
acct  for  &  pay  or  deliver  to  the  sd  D.  [&  B.,]  or  the  pson  or 
psons  from  time  to  time  carrying  on  the  sd  business  as  afsd, 
or  the  exs  or  ads  of  him,  them,  or  any  of  them,  or^  "  to  the 
sd  Co,"  for  all  moy,  goods,  and  ppty  whatsr  for  or  with  wch  the 
sd  A.  may  be  in  anywise  acctable  or  chgable  as  such  clerk  (n: 
orwise  as  afsd :  Or,  in  case  the  sd  A.,  B.,  &  C,  or  any  of 
them,  their  or  any  of  their  hrs,  exs,  or  ads  shl,  when  required, 
make  satisfon  to  the  sd  D.  [&  E.,]  or  the  pson  or  psons  from 
time  to  time  carrying  on  the  sd  business  as  afsd,  or  the  exs 
or  ads  of  him,  them,  or  any  of  them,  or,  "  to  the  sd  Co,"  for 
all  moys,  goods,  or  ppty  which  may  be  lost,  misapplied,  or 
unlawfully  disposed  of  by  the  sd  A.  while  in  such  service  or 
employmt  as  afsd,  or  shl  not  be  duly  accted  for  or  pd  or 
delivered  as  afsd;  &  shl  keep  the  sd  D.  [&  E.,  &  each  of 
them,]  &  such  pson  or  psons  as  afsd,  &  the  exs  or  ads  of 
him,  them,  &  every  of  them,  or,  "  the  sd  Co,"  indemnified 
against  all  losses,  damages,  &  expses  whatsr,  by  reason  or  in 
conseqce  of  any  such  act  or  default  of  the  sd  A. :  And  so  that 
any  forgiveness  or  forbearce  on  the  pt  of  the  psons  or  pson 
from  time  to  time  carrying  on  the  sd  business,  or  the  exs  or 
ads  of  any  such  psons  or  pson  or  any  of  them,  or,  "  the  sd 
Co,"  towards  the  sd  A.  in  respt  of  his  failure  or  neglect  to 
pform  such  services  and  duties,  or  to  make  such  paymts  as  afsd, 
shl  not  in  any  way  rele  or  exonerate  the  sd  B.  &  C,  or  eir  of 
them,  their  or  eir  of  their  hrs,  exs,  or  ads,  in  respt  of  their  or 
his  liability  under  the  above-written  bond :  But  so  also  that 
each  of  them,  the  sd  B.  &  C,  or  his  hrs,  exs,  or  ads,  shl  not 
septely  or  individually  be  liable  to  pay  a  larger  sum  than 
£ ,  by  virtue  of  the  above-written  bond,  Then,  &c. 
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IX. 

BOND  hy  a  Pbbson  in  an  Office  of  Public  Trust,  with 

Surety  to  Account  (a). 

Jt  <t  sevl  bond  from  A.  d  B.  to  C.  (6),  see  pp.  209,  210 : 
THE  CONDON,  &c.,  that  if  the  sd  A.,  his  exs  or  ads,  shl  from 
tune  to  time  &  at  all  times  hrafter  duly  &  faithfully  acet  for, 
apply,  pay,  transfer,  &  deliver  up  all  &  every  the  sum  &  sums 
of  moy  &  ppty  wch  shl  come  to  the  hands  or  posson  of  him, 
the  sd  A.,  or  for  or  with  wch  he  shl  be  chgeable  or  acctable 

by  virtue  of  his  office  of  ,  or  in  conseqce  of  his  apptmt 

to  such  office  [accdg  to  the  diron  &  true  intent  &  meang  of 

the  statute  of  the  &  yrs  of  the  reign  of  her  psnt 

Majesty,  chapter  ,  intituled,  &c.,  or  any  other  statute  or 

statutes  or  rules  or  regulons  which  may  hrafter  from  time  to 
time  be  in  force  for  regulatg  the  sd  office  or  in  relon  thto] : 
And  so  that,  &c.,  givg  time  not  to  affect  liability  of  surety, 
p.  215  ;  lijnon  of  liability  of  surety,  p.  216,  mutatis  mutandis. 
Then,  &c. 


X. 

SURETYSHIP  Bond /or  a  Public  Officer, /or  a  limited 
amount  (the  Principal  not  being  a  Party)  (c). 

Bond  Jrom  A.,  surety,  to  B.  d  C,  (d),  dk  the  survor  of  them, 
his  exs,  or  ads,  see  pp.  209,  210. 

Recital  of  apptmt  of  D.  to  office,  dec. :  NOW  THE  CONDON, 
&c.,  that  if  the  sd  D.  shl  from  time  to  time  &  at  all  times 
well  &  truly  pform  &  fulfil  all  the  duties  required  by  the 
statute  made,  &c.,  or  any  other  statute  now  in  force  or  hrafter 

to  be  passed  in  any   way  relatg  to  the   office  of   ,  or 

required  by  any  rule  or  regulon  htofore  made,  or  hrafter  at 
any  time  or  times  to  be  made  in  psuance  of  any  such  statute 


(a)  See  variations  in  the  last  precedent  where  the  office  is  an  annual  one. 

(6)  The  person  to  be  made  obUgee  wiU  be  determined  by  statute  or  the 
pnctioe  of  the  office. 

(e)  See  variations  in  Precedent  Ylll.,  where  the  office  is  an  annual  one. 

(d)  The  person  to  be  made  obligee  wUl  be  determined  by  statute  or  the 
practice  of  the  office. 
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or  orwise  to  be  pformed  by  him  the  sd  D.  as  such  as 

afsd,  &  shl  well  &  faithfully  exte  all  the  trusts  reposed  or 

wch  shl  or  may  be  reposed  in  him  as  such ,  or  in  case  of 

any  default  or  defaults  thrin  if  the  sd  D.,  his  hrs,  exs,  or  ads, 
shl  from  time  to  time  pay  to,  some  pyblic  officer,  for  the  time 
being  for  the  use  of  the  pson  or  psons  who  shl  or  may  be 
entled  thto  or  intted  thrin  all  such  moys  as  shl  or  may  be 
payable  by  or  chgeable  to  the  sd  D.,  his  hrs,  exs,  or  ads,  for 
or  in  respt  or  in  conseqce  of  such  default  or  defaults,  or  if  the 
sd  A.,  his  hrs,  exs,  or  ads,  shl  pay  such  moys  to  an  amt  not 

exceedg  in  the  whole  £ ,  And  so  that,  &c.,  givg  time  not  to 

a  feet  liahility  of  surety,  see  p.  216,  Thbn,  &c. 


XI. 

BOND  by  Subett  of  the  due  Observance  by  another  of 

Articles  of  Partnership  (a). 

Bond  for  A.,  surety,  to  B.  d  C,  gee  pp.  209,  210. 
B«cital8.  Becite  articles  of  ptnp  betn  B.,  C,  d  J>. :    And  whas  it  was 

Agreement  pt  of  the  arrangemt  for  takg  the  sd  D.  into  the  sd  ptnp  that 
^^  °  *  the  sd  A.  should  enter  into  &  exte  a  bond  for  the  due  observce 
Oondition.  by  the  sd  D.  of  the  sd  articles  of  ptnp :  NOW  THE  CONDON, 
&c.,  that  if  the  sd  D.  shl  faithfully  pform  &  observe  all  & 
every  the  terms,  provons  &  agrmts  in  the  sd  articles  of  pntp 
contd  &  on  his  pt  to  be  pformed  &  observed,  &  if  the  sd  A., 
his  hrs,  exs,  or  ads,  shl  at  all  ti!mes  hrafter  keep  indem- 
nified the  sd  B.  &  G.  &  their  respive  hrs,  exs,  &  ads  from 
all  losses,  costs,  chges  &  expses  wch  they  or  any  of  them 
shl  or  maj'  incur  or  sustain  by  reason  of  the  breach  or  non- 
pformce  on  the  pt  of  the  sd  D.  of  any  of  the  terms,  provons  & 
agrmts  afsd,  or  by  reason  of  the  sd  D.  not  duly  pformg, 
observg,  &  complying  with  any  award  made  by  any  arbitrors, 
arbitror  or  umpire  appted  under  the  provons  for  refce  contd 
in  the  sd  articles  of  ptnp  {b)  so  &  in  such  mner  that  he,  the  sd 


(a)  A  Buretyship  bond  for  the  observance  of  any  other  kind  of  agreement 
may  be  readily  framed  from  this. 

(b)  In  the  absence  of  special  agreement  the  surety  is  not  bound  by  a 
judgment  or  award  against  the  principal  j  Ex  parte  Young,  17  Ch.  D.  668. 
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A.,  his  hrs,  exs,  &  ads,  shl  be  answerable  to  the  sd  B.  &  G.  & 
their  respive  exs  &  ads  for  such  losses,  costs,  chges  &  expses 
in  the  same  mner  as  if  he  the  sd  A.  had  been  a  pty  to  the 
sd  articles  of  ptnp,  &  had  been  thby  constituted  a  ptner  in 
the  sd  business  in  the  place  of  the  sd  D.,  &  had  entd  into  the 
agrmts  &  engagemts  thrin  contd  on  the  pt  of  the  sd  D.,  & 
not  farther  or  orwise,  But  so  that  any  alteron  woh  may  be 
made  in  the  terms  of  the  sd  contract  of  ptnp  or,  &c.,  givg  time, 
de.y  not  to  affect  liability  of  surety,  p.  215,  mutatis  mutcmdis, 
Then,  &c. 


xn. 

BOND  by  Contractob  with  two  Sureties  for  performance 

of  a  Building  Contract  (c). 

Jt  dtsevl  bond  from  A.,  the  contractor,  d  B.  d  C,  the  sureties, 
to  D,,  the  employer,  see  p.  210, 

Whas  the  sd  A.  has  by  an  agrmt  in  writg  dated,  &c.,  &  Reoit&i  of 
made  betn  the  sd  A.  of  the  one  pt,  &  the  sd  D.  of  the  other  ^^^l 
pt,  entd  into  a  contract  for  bldg  a  house  at,  &c. :  NOW  THE 
CONDON,  &c.,  that  if  the  sd  A.,  his  exs  or  ads,  shl  duly  Condition; 
pform  &  observe  all  the  stipulons  &  agrmts  contd  in  the  sd 
contract  &  on  his  &  their  pt  to  be  pf ormed  &  observed  :   Alnd 
80  that  any  alteron  which  may  be  made  by  agrmt  betn  the  sd  A.  Alteration 
&  D.,  his  [hrs]  exs  or  ads,  in  the  terms  of  the  sd  contract  or  &c^  not^o 
the  nature  of  the  work  to  be  done  thrunder,  or  the  givg  by  ^^^ 
the  sd  D.,  his  [hrs]  exs  or  ads,  of  any  extension  of  time  for 
pfonng  the  sd  contract  or  any  of  the  stipulons  thrin  contd 
&  on  tiie  pt  of  the  sd  A.  to  be  pformed  or  any  other  forgive- 
ness or  forbearce  on  the  pt  of  the  sd  D.,  his  [hrs]  exs  or  ads 
to  the  sd  A.  his  exs  or  ads,  shl  not  in  any  way  rele  the^sd 
B.  4;  C,  or  eir  of  them  or  eir  of  their  hrs,  exs,  or  ads  from  their 
or  his  liability  under  the  above-written  bond.     Then,  &c. 

(c)  See  notes  to  Precedent  TV,,  ante. 
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xin. 

BOND  not  to  carry  on  a  certian  Trade  or  Business  within 
certain  Limits  (a).  Variation  where  a  Sum  is  fixed  as 
Liquidated  Damages  for  any  default. 

Bond  from  A.  to  B.,  see  p.  209. 

Recitals  of  the  circes  under  wch  the  bond  is  given:   And 
WHAS   the  sd   A.  has  agrd  with  the  sd  B.  that  he  (b)  will 

not  set  up   or   carry  on  the  business  of  afsd  in  the 

sd    town    of    or    within  miles    thof,   or    solicit 

the  custom  of  any  of  the  customers  of  the  sd  B.  as  hinafter 

mentd  [or  orwise  to  pay  to  the  sd  B.  £ ,  as  liquidated 

Reserva-  damages]:  But  so  that  nothg  hrin  contd  shl  prejudice  or 
right^L  affect  the  rt  of  the  sd  B.,  his  exs,  ads,  or  assns,  to  restrain  by 
sue  for  in-  injon  any  breach  on  the  pt  of  the  sd  A.  of  the  sd  agrmt,  &  to 
damages,  recover  damages  agst  him  or  his  exs  or  ads  for  any  antecedent 
breach  thof,  in  lieu  of  takg  pcdgs  agst  him  or  them  under  the 
Condition,  above-written  bond  :  NOW  THE  CONDON,  &c.,  that  if  the 
sd  A.,  or  his  wife  or  widow  (6),  shl  not  at  any  time  hrafter 

[durg  yrs  from  the  date  of  the    above-written  bond] 

directly  or  indirectly,  &  eir  alone  or  in  ptnp  with  or  as  agent, 
clerk  or  servant  of  any  other  pson  or  psons  or  orwise  howsr 

set  up  or  carry  on  the  trade   or  business  of  ,  or  any 

branch  thof,  or  any  trade  or  business  connected  thwith,  or 
buy,  sell,  or  orwise  deal  in  any  of  the  articles  of  the  sd  trade 

or  business  within  the  sd  town  of  — ■ — ,  or  within  miles 

from  the  [town-hall  thof],  witht  the  consent  in  writg  of  the 
sd  B.,  or  of  the  pson  or  psons  for  the  time  being  carrying 

on  the  trade  or  business  now  carried  on  by  the  sd  B.  at 

afsd,  being  first  obtained  for  that  ppose :  And  if  the  sd  A.,  or 
his  wife  or  widow,  shl  not  eir  by  himself  herself  or  by  any 
other  pson  or  psons,  eir  on  behalf  of  himself  herself  or  any 
other  pson  or  psons,  at  any  time  hrafter  [durg  the  sd  term 

of yrs],  solicit  or  endeavour  to  obtain  the  custom  or 

connon  of  any  of  the  psons  who  are  now  [or  may  hrafter 
from  time  to  time  while  the  sd  A.  shl  be  in  the   service 


(a)  As  to  bond  in  restraint  of  trade,  see  ante,  p.  31,  note  (g). 
{b)  See  Smith  v.  Hancock,  [1894]  2  Oh.  377. 
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of  the  sd  B.  be]  (c),  the  customers  of  the  sd  B.  or  of  the  pson 

or  psons  for  the  time  bemg  carrying  on  his  sd  trade  or  basi- 

ness  or  in  connon  with  such  trade  or  business  :    [Or,  in  the 

event  of  the  sd  A.  his  wife  or  widow  in  any  respt  failg  to  ProviBion 

observe  any  of  the  condons  hinbfe  expd,  then  &  in  such  case  datecTdam- 

if  the  sd  A.,  his  exs  or  ads,  shl  forthwith  pay  to  the  sd  B.,  his  ages  W* 

BIS,  ads,  or  assns,  the  sum  of  £ as  liquidated  &  ascertained 

damages  for  such  default,  &  not  as  a  penalty,  witht  any 
dedon :]  Then,  &c.  (e). 

(«)  See  Baines  v.  Oeary,  35  CH.  D.  154 ;  ante,  p.  31,  note. 

(d)  The  question  whether  the  sum  named  is  to  be  taken  as  a  penalty  or  as   Penalties 
liquidated  damages  turns  on  the  intention  of  the  parties,  to  be  collected   Jl'^^ll*^^^* 
from  the  whole  instrument,  and  the  mere  use  of  the  term  "  penalty  **  or   j?>_^^  . 
"  liquidated  damages/'  is  not  sufficient  by  itself  to  determine  the  question, 

Betts  V.  Bnrch,  4  H.  &  N.  506 ;  see  Elph.  N.  &  C.  Interp.  pp.  428  et  seq.,  where 
the  cases  are  coUected.  It  has  been  repeatedly  held  that,  where  the  same 
sum  is  stipulated  as  recoverable  for  the  breach  of  every  article  in  the 
agreement^  whether  important  or  unimportant,  it  wiU  be  regarded  as  a 
penalty,  notwithstanding  that  the  agreement  declares  not  only  affirmatively 
that  it  shall  be  taken  as  liquidated  damages,  but  also  negatively  that  it 
shall  not  be  taken  as  a  penalty.  But  the  parties  may  by  agreement  settle 
the  amount  of  damages,  uncertain  in  their  nature,  in  respect  of  the  per- 
formanoe  or  omission  of  a  particular  act  at  such  sum  as  they  may  agree 
upon  as  liquidated  damages.  See  1  Wms.  Saunders,  58  6,  note  (d) ;  Lea  v. 
Whitaker,  Ij.  B.  8  C.  P.  70 ;  Magee  v.  Lavell,  L.  E.  9  C.  P.  107 ;  Re  Newman, 
4  Ch.  D.  724;  Law  v.  L.  B.  of  Redditch,  [1892]  1  Q.  B.  127;  Elphingtone 
(Lord)  V.  Monkland  Co,,  11  App.  Ca.  332.  The  authorities  on  this  subject 
were  elaborately  reviewed  by  the  Court  of  Appeal  in  Wallis  v  Smith, 
21  Ch.  D.  243. 

As  to  agreements  in  restraint  of  trade,  see  ante,  p.  31,  note ;  and  as  to   Agree- 
the  construction  and  effect  of-  penal  clauses  in  agreements  in  restraint  of  i^^^ts  in 
trade,  see  Avery  v.  Langford,  Kay,  663  ;  LeigUon  v.  Wales,  3  M.  &  W.  546 ;   ^f  J!?;V^^ 
Grt9A   V.  Price,  13  M.  A  V   393,  8,  C.  in  error,  16  M.  &  W.  346;    Oalgworthy  ^,^®  ' 
V.  StrtUt,  1  Ex.  659;  Athens  v.  Kinnier,  4   Ex.  776;  Sainter  v.  Ferguson,   danscs. 
7  C.  B.  716;    Mercer  v.  Irving,   El.  Bl.   &   El.   563;   Reynolds  v  Bridge, 
6  EL  &  Bl.  628.    It  is  not  clear  that  the  clause  in  the  text  does  not  fall 
within  the  above  rule,  so  that  the  sum  named  would  be  held  to  be  a  penalty 
only ;  bat  it  is  difficult  to  frame  a  clause  which  would  be  effectual. 

(e)  A  deed  of  covenant  might,  in  this  case,  be  more  convenient. 


K.E.— YOL.  I.  15 
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XIV. 

POST-OBIT  Bond  with  Variation  where  a  Surety  joins. 

Bond  from  A.  to  C,  or  jt  d  sevl  bond  from  A.,  ppal,  d;  JB,, 
surety^  to  C,  see  pp.  209,  210. 
Recitals.  Whas  the  above  bounden  A.  is  in  expecton  of  succeedg  to  a 

Bxpecta-      considerable  sum  of  moy  or  other  ppty  upon  the  death  of  D., 

^  ^  of,  &c. :    And  whas  the  sd  A.  is  now  of  the  age  of yrs  or 

thrabouts  &  in  good  health,  &  the  sd  D.  is  of  the  age  of or 

Agreement,  thrabouts :  And  WHAS  the  sd  A.  havg  occasion  for  the  sum 

of  £ to  supply  his  immediate  wants,  has  applied  to  the 

above-named  C.  to  lend  him  the  same,  wch  the  sd  C.  has  agrd 
to  do  upon  the  sd  A.  [&  the  sd  B.  as  his  surety]  enterg  into 
the  above-written  obligon,  with  such  condon  for  makg  void  the 
same  as  hinafler  contd,  for  securg  the  repaymt  to  the  sd  C. 

of  the  sum  of  £ in  case  the  sd  A.  shl  survive  the  sd  D., 

Alternative  but  not  orwise :    [or,   And  whas  the  above-named   C.   has 
agn^ment.    Contracted  with  the  above-named  A.  for  the  pchase  of  the  sum 

of  £ ,  to  be  pd  to  the  sd  C.  in  case  the  sd  A.  shl  survive 

the  sd  D.,  but  not  orwise,  for  the  price  or  sum  of  £ : 

And  whas  upon  the  treaty  for  the  pchase  of  the  sd  contingent 

sum  of  £ ,  it  was  also  agrd  that  the  paymt  thof  in  the 

event  afsd  shd  be  seed  by  the  above-written  obligon  of  the  sd 

A.  [&  the  sd  B.  as  his  surety],  with  such  condon  for  makg 

Payment  of  void  the  same  as  is  hinafter  contd]  :  And  whas  in  psuance  of 

money.        ^.j^^  ^^  agrmt  the  sd  C.  has  pd  the  sd  sum  of  £ to  the  sd 

Condition.  A.,  as  he  the  sd  A.  doth  hby  acknowe  :  NOW  THE  CONDON, 
&c.,  that  if  the  sd  A.  shl  survive  the  sd  D.,  &  the  sd  A., 
his  hrs,  exs,  or  ads,  [the  sd  A.  &  B.  or  eir  of  them,  or  the 

hrs,  exs,  or  ads  of  them  or  eir  of  them]  shl,  within 

calr  months  after  the  dece  of  the  sd  D.,  pay  or  cause  to  be 

pd  to  the  sd  C,  his  exs,  ads,  or  assns,  the  sum  of  £ ,  witht 

any  dedon,  or  if  the  sd  A.  shl  die  in  the  lifetime  of  the  sd  D., 
Then,  &c. 


CONDITIONS    OF    SALE. 


PREMMINABY  NOTE. 


Ths  following  is  a  short  notice  of  the  statutory  provisions  (which  wUl 
apply  unless  excluded  by  the  terms  of  the  contract),  and  of  some  of  the 
principal  points  bearing  on  conditions  and  contracts  of  sale.  Other  points 
are  dealt  with  in  the  notes  to  the  forms. 

1.  As  to  length  of  title  and  abstract.  By  the  Y.  &  P.  A.,  1874^  s.  1,  ].  As  to 
40  was  substituted  for  60  years  as  the  commencement  of  title  xmder  a  title. 
contzact  for  the  sale  of  ''land"  (which  by  52  &  53  Vict.  c.  63,  s.  8,  includes 
"messuages,  tenements  and  hereditaments,  houses  and  buildings  of  any 
tenure,"  and  extends  therefore  to  incorporeal  as  well  as  corporeal  heredita- 
ments), exoept  in  those  cases  in  which  an  earlier  title  than  60  years  might 
haYe  been  required  under  the  previous  law ;  but  this  exception  is  qualified 
l^  the  enactment  in  the  C.  A.,  1881,  s.  3  (3),  mentioned  in  the  next  para- 
graph, making  a  conveyance  a  good  root  of  title,  although  made  in  exercise 
of  a  power  in  a  previous  instrument.  Where  the  deed  with  which  the  title 
is  to  commence,  though  40  years  old,  is  exceptional  in  its  nature,  or  might 
be  objected  to  as  imsuitable  (e.g.,  a  voluntuy  deed  of  gift :  see  Be  Marsh, 
24  Ch.  J).  11),  an  express  stipulation  stating  its  nature  should  be  inserted. 

By  the  C.  A.,  1881,  s.  3  (3),  on  a  sale  of  any  "  property  "  (real  or  personal.  Title  prior 
see  8.  2),  the  purchaser  is  precluded  from  going  into  the  title  prior  to  the  to  com- 
time  stipulated  or  prescribed  by  law  for  the  commencement,  even  though  a  nience- 
power  exercised  by  an  abstracted  instrument  was  created  previously  to  such  ™®^^* 
commencement.  This,  though  sufficient  for  ordinary  cases,  falls  short  of  the 
nsoal  express  condition  in  the  case  of  a  title  commencing  with  a  general 
devise  in  a  wlQ,  in  not  providing  that  the  ownership  of  the  testator  shall  be 
aosomed  (as  to  which  see  Dart,  V.  &  P.  338) ;  and  it  does  not  bar  an  objec- 
tion to  the  earlier  title  which  the  purchaser  may  discover  from  collateral 
(see  Nottingham,  Sfc,  Co.  v.  Butler^  15  Q.  B.  D.  261, 16  Q.  B.  D.  778; 
also  Waddell  v.  Wolfe,  L.  B.:9  Q.  B.  515  j  Be  Cox,  [1891]  2  Ch.  109 ;  Dart, 
169).  In  practice,  an  express  provision  barring  objections  in  respect  of  the 
anterior  title  is  still  often  inserted^  and  is  desirable  except  in  simple  cases. 
It  is  to  be  borne  in  mind,  moreover,  that  the  statutory  provision  does  not 
apply  where  the  deed  forming  the  root  of  title  is  itself  defective  on  its  face 
for  want  of  parties  or  of  due  execution  or  otherwise;  and  where  a  con- 
Teyance  subject  to  a  mortgage  then  existing  and  subsequently  paid  off  ia 
made  the  root  of  title,  the  purchaser  (as  is  conceived)  would  have  the 
right,  unless  specially  barred  or  qualified,  to  have  the  previous  title  to  the 
mortgage  deduced.  See  also  infra.  Special  Conditions,  as  to  commence- 
ment of  title. 
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Enfran- 

duBed 

oopyholdB. 


Abfitract 
of  title 
common 
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By  the  C.  A.,  1881,  a.  3  (2),  on  a  sale  of  enfranchised  copyhold  or 
customary  land,  the  lord's  title  cannot  be  called  for.  But  this  does  not 
bar  any  patent  objection  to  such  title ;  and  it  does  not  of  course  apply  to 
a  contract  for  enfranchigement.  The  conditions  of  sale  of  enfranchised 
copyholds  should  provide  that  the  purchaser  is  to  take  subject  to  the 
restrictions  and  conditions  contained  in  the  deed  of  enfranchisement  (Hood 
&  Chal.  Conv.,  p.  16). 

By  the  same  Act,  s.  3  (7),  on  a  sale  in  lots  a  purchaser  of  two  or  more 
lots  held  wholly  or  partially  under  a  common  title  cannot  require  more 
than  one  abstract  of  such  title/  except  at  his  own  expense ;  so  that  a  con- 
dition on  that  point  is  unnecessary. 

2.  As  to  leaseholds.  By  the  V.  &  P.  A.,  1874,  s.  2  (1),  a  purchaser  of 
leaseholds,  whether  held  by  lease  or  underlease,  cannot  call  for  the  title 
to  the  freehold.  By  the  C.  A.,  1881,  s.  3  (1),  the  purchaser  of  an  underlease 
cannot  call  for  the  title  to  the  leasehold  reversion  (but  he  can  of  course  call 
for  an  abstract  of  the  underlease  itself  and  the  dealings  therewith,  Qosling 
V.  Wool/,  [1893]  1  Q.  B.  39)  ;  and  by  s,  3  (4,  5),  a  purchaser  of  leaseholds  is  to 
assume,  unless  the  contrary  appears,  that  the  lease,  and  (in  the  case  of  an 
underlease)  that  every  superior  lease  was  duly  granted.  These  enactments 
would  not  bar  an  objection  on  account  of  any  defect  in  the  lessor's  title 
which  may  be  patent  (such  an  objection  not  being  covered,  as  is  conceived, 
by  8.  3  (3)  of  the  C.  A.,  1881),  or  may  be  discovered,  aliunde;  see  above. 

In  the  case  of  a  sub-sub-lease,  the  provisions  requiring  the  purchaser  to 
assume  the  validity  of  the  original  and  every  derivative  lease  may  be 
sufficiently  protective,  although  the  clause,  e.  3  (1),  precluding  the  pur- 
chaser from  calling  for  the  title  to  the  leasehold  reversion,  would  seem  to 
apply  only  to  the  immediate  (and  not  to  the  superior)  reversion. 

The  above  provisions  as  to  leaseholds,  both  in  the  Act  of  1874  and  that 
of  1881,  only  apply  to  terms  of  years,  and  not  to  leases  for  lives,  as  to 
which,  therefore,  the  necessary  conditions  as  to  title  must  be  inserted. 

The  enactment  in  the  Act  of  1874  limiting  the  lengfth  of  title  to  40  years 
applies  to  long  leaseholds ;  but  the  creation  of  the  term  must  be  shown : 
see  Frend  v.  Buckley,  L.  R.  5  Q.  B.  213;  Dart,  335. 

By  the  C.  A.,  1882,  s.  4,  on  the  sale  of  a  lease  granted  under  a  x>ower,  a 
preliminary  contract  for  or  relating  to  the  lease  is  not  to  form  part  of  the 
title.  In  the  case  of  a  building  lease  granted  under  the  power  in  the 
S.  L.  A.  1882,  the  preliminary  contract  might  be  very  material  to  the  title  ; 
see  Be  Chatmer,  [1892]  2  Ch.  192. 

3.  As  to  recitals  being  evidence.  By  the  V.  &  P.  A.,  1874,  s.  2  (2), 
recitals,  statements,  and  descriptions  of  facts,  matters,  and  parties  in 
instruments  20  years  old  are,  unless  proved  to  be  inaccurate,  to  be  taken  as 
sufficient  evidence.  It  is  perhaps  necessary  to  point  out  that  this  provision 
does  not  make  a  sub-recital  evidence.  In  Bolton  v.  London  School  Board,  7 
Ch.  D.  766,  this  was  held  to  apply  to  a  recital  of  the  vendor's  seisin,  bo  as  to 
deprive  the  purchaser  of  the  right,  which  he  would  otherwise  have  had,  to 
have  a  40  years'  title  deduced ;  a  strong  decision.  The  statutory  clause  is 
less  full  than  the  usual  express  condition,  which  extends  to  matters  assumed 
or  implied  as  well  as  to  actual  statements  (but  see  Re  Marsh,  24  Ch.  D. 
11,  where  the  Act  was  held  to  apply  although  there  was  merely  an  impli* 
cation)  ;  and  also  (when  necessary)  makes  recitals  of  documents  evidence 
of  their  contents  and  due  execution,  &c. ;  and  the  clause  only  applies  to 
sales  of  "hereditaments"  (see  above).  An  express  condition  should  be 
inserted  when  it  is  desired  to  extend  it  to  recitals  in  deeds  less  than  20 
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yean  old  (as  often  happens) ;  or  to  making  recitals  eyidenoe  of  the  con- 
tents, Slc,  of  deeds ;  or  on  a  sale  of  personalty. 

4w  As  to  muniments  not  in  the  vendor's  possession.      The  Y.  &  P.  A.,  4.  Want  of 
1874,  8.  2  (3),  debars  the  purchaser  from  objecting  on  acooimt  of  the  want  covenant 
of  a  legal  covenant  for  production  of  documents,  where  he  would  have  an  ^?'  produc- 
eqnitable  right  to  their  production ;  but  to  what  case  this  applies  is  not 
very  clear  (see  Dart,  160) ;  and  the  clause  does  not  apply  to  a  sale  of  per- 
sonalty except  leaseholds  for  years.    See  the  cases  coUected,  33  Sol.  J.  695, 
706.    £lph.  Introd.  110. 

5.  By  the  C.  A.,  1881,  s.  3  (4, 5),  on  a  sale  of  leaseholds  (which  in  this  case  5.  Receipt 
would,  it  is  presumed,  include  a  lease  for  lives,  though  it  would  be  better  for  rent 
not  to  rely  on  this),  the  receipt  for  the  last  rent  due  under  the  lease  prior  ej^^ienc® 
to  completion  is  made  evidence  of  the  performance  of  the  covenants  in  the       Y^   £ 
lease,  and  any  superior  lease,  up  to  completion,  and  of  the  payment  of  the  oovenantfi. 
rent  under  any  superior  lease,  unless  the  contrary  appears.    It  is  conceived 

that  this  clause  would  not  apply  where  there  has  been  a  breach  of  covenant, 
so  as  to  bind  the  purchaser  to  assume  that  it  has  been  waived,  a  case  which 
should  in  general  be  provided  for ;  and  it  does  not  apply  to  a  peppercorn  or 
other  nominal  rent,  so  as  to  make  a  receipt  for  such  a  rent  evidence  of  the 
performance  of  covenants  (Re  Moody,  28  Ch.  D.  661 ;  30  Ch.  D.  344) ;  and 
where  on  a  severance  the  rent  has  been  apportioned  or  exclusively  charged 
on  other  property  comprised  in  the  lease,  the  purchaser  should  be  specially 
barred  from  requiring  proof  of  the  payment  of  the  rent  charged  on  such 
other  property.  As  to  the  relief  now  afforded  against  forfeiture  for  breach 
of  covenant  by  the  Con  v.  Acts,  see  post,  Leasbs. 

6.  As  to  expenses.  By  the  C.  A.,  1881,  s.  3  (6),  on  a  sale  of  any  property,  g.  b^. 
real  or  personal,  the  purchaser  is  to  bear  the  expense  of  any  of  the  following  penses. 
matters  which  he  may  require :  (a)  the  production  and  inspection  of  all 
documents  not  in  the  vendor's  possession,  and  incidental  journeys ;  (b) 
searching  for,  procuring,  and  verifying  all  evidences,  &c.,  not  in  the 
vendor's  possession ;  (c)  all  copies  or  abstracts  of  or  extracts  from  docu- 
ments not  in  the  vendor's  possession ;  (d)  copies  of  documents  of  which 
possession  is  retained  by  the  vendor.  This  provision,  so  far  as  it  goes,  is 
tantamount  to  and  in  no  respect  more  stringent  than  the  condition  which 

was  previously  usual ;  but  it  does  not  affect  the  right  of  the  purchaser  to 
have  the  deeds  handed  over  to  him  at  the  vendor's  expense  on  completion 
(£0  Duthy  and  Jesson*8  contract,  [1898 J  1  Ch.  419). 

On  sub-division  (a)  it  has  been  decided,  that  it  throws  on  the  purchaser  the 
expense  of  the  production  of  every  deed  not  in  the  vendor's  possession,  even 
if  it  be  the  root  of  title,  (fie  Stuart,  ^'c,  [1896]  2  Ch.  328),  including  deeds  in 
the  custody  of  the  vendor's  mortgagee ;  Re  Willett  and  Argenti,  33  Sol.  J.  3o9> 
60  L.  T.  735,  a  decision  which  certainly  alters  what  was  previously  the 
well-recognised  practice,  and  the  construction  generally  put  on  the  usual 
express  condition,  which  was  substantially  the  same  as  the  statutory  pro- 
vision ;  see  the  discussion  in  29  Sol.  J.  692,  702 ;  30  Sol.  J.  562. 

On  sub-division  (b)  it  appears  from  Jfoody  and  Tates,  30  Ch.  D.  344,  that  a 
vendor  cannot  show  a  good  title  without  procuring  the  execution  of  every 
document  necessary  for  that  purpose,  which  in  effect  throws  on  him  the 
expense  of  doing  so. 

On  sub-division  (c)  in  Re  Johnson,  28  Ch.  D.  84,  on  app.,  30  Ch.  D.  42,  it  Vendor's 
held  on  appeal,  reversing  the  decision  below,  that  the  clause  assumes  liability 
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been  already  deliyered^  and  does  not  exonerate  the  vendor  from  fnmiflhing 
such  abstract  at  his  own  expense,  although  the  deeds  may  be  out  of  his 
possession.  If  the  vendor  desires  to  protect  himself  in  this  respect  he 
must  do  so  by  an  express  condition. 

Sub-division  (d)  of  course  applies  to  documents  delivered  to  the  pur- 
chaser of  another  lot.  It  does  not  (as  the  old  common  form  of  condition 
did)  throw  on  the  purchaser  the  expense  of  furnishing  him,  during  the 
investigation  of  the  title,  with  copies  of  documents  which  are  to  be  handed 
over  to  him  on  completion;  but  this  does  not  appear  very  material,  and 
it  is  not  usual  to  extend  the  condition  in  this  respect. 

It  should  be  observed  that  the  sub-section  only  applies  to  the  expenses  of 
production  and  inspection,  so  that  the  vendor  must  still  bear  the  expense  of 
obtaining  title  deeds  required  to  be  handed  over  on  completion  {Re  Duthy, 
S^c,  [1898]  1  Ch.  419),  unless  a  special  condition  to  the  contrary  is  inserted. 

In  addition  to  the  expenses  provided  for  by  this  clause,  the  old  form  of 
condition  usually  threw  on  the  purchaser  the  expense  of  stamping  un- 
stamped and  insufficiently  stamped  documents,  and  of  registering  unre- 
gistered documents.  As  to  stamping,  it  is  not  clear  (having  regard  to 
Ahbott  V.  Straiten,  8  Jo.  k  La.  603)  that  this  condition  was  valid  ;  now,  how- 
ever, by  the  Stamp  Act,  1891  (54  k  55  Vict.  c.  39),  s.  117,  such  a  condi- 
tion is  expressly  invalidated  as  to  documents  executed  after  the  16th  May, 
1888.     In  future,  therefore,  it  can  only  have  a  limited  operation. 

Except  as  above  mentioned,  the  statutory  clause  as  to  expenses  is  suffi- 
ciently comprehensive,  and  is  now  commonly  relied  upon  in  practice. 

7.  As  to  the  vendor's  covenants  for  title,  or,  in  the  case  of  trustees  or 
mortgagees,  against  incumbrances,  and  as  to  the  implication  of  such  cov- 
enants under  the  C.  A.,  1881,  s.  7,  by  the  use  of  the  statutory  language, 
see  CoNVETAircEs  on  Sa.le,  and  see  the  L.  T.  B.  148. 

8.  As  to  the  muniments  to  be  retained  by  the  vendor.  By  the  V.  k  P.  A., 
1874,  s.  2  (5),  where  the  vendor  retains  any  part  of  an  "  estate/'  1.0,  land,  in- 
cluding leaseholds,  but  not  other  personalty  {Re  Williame  and  Xewcatile, 
[1897]  2  Oh.  144,  to  which  any  documents  of  title  relate,  he  is  entitled  to 
retain  them ;  but  this  does  not  apply  to  documents  relating  to  property 
other  than  an  "  estate/'  e.y.,  a  settlement  relating  to  personalty ;  and  as 
the  right  of  the  purchaser  to  a  covenant  for  production  of  the  muniments 
retained  is  left  to  implication,  an  express  provision  should  be  inserted  where 
any  muniments  are  retained.  As  to  the  law,  apart  from  statute,  as  to  the 
right  to  the  possession  of  the  deeds,  see  83  Sol.  J.  671 :  Elph.  Introd.  108. 

By  the  same  Act,  s.  2  (4),  the  expense  of  covenants  for  production 
required  by  the  purchaser  (other  than  of  the  perusal  on  behalf  of  and 
execution  by  the  vendor  or  covenantor)  is  to  be  borne  by  the  purchaser. 

As  to  covenants  for  production,  kc,  of  muniments  retained  by  the 
vendor,  and  as  to  the  adoption  in  practice  of  the  statutory  form  of 
acknowledgment  of  the  right  to  production  and  undertaking  for  safe 
custody  in  lieu  of  the  old  form  of  covenant  by  virtue  of  the  C.  A.,  1881,  s.  9 ; 
and  as  to  trustees  and  mortgagees  giving  the  acknowledgment  only  without 
the  undertaking,  see  Convstances  on  Sale. 

The  above-mentioned  statutory  provisions  are  principally  of  value  for 
the  protection  of  vendors  selling  under  open  contracts,  but  they  may  be 
and  are  in  practice  to  a  great  extent  relied  on  in  ordinary  conditions  and 
contracts  of  sale  j  except  that,  so  far  as  they  depend  on  the  V.  &  P.  A.,  1874, 
they  do  not  apply  to  sales  of  personalty  other  than  leaseholds  for  years. 
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Although  it  has  been  qnestioned  whether  an  easement  is  a  hereditar   As  to  eon- 
ment  (Hood  &  Chal.  Conv.,  197 ;  Goodeve,  R.  P.,  p.  13,  note ;  84  Sol.  J.  689)  j   ^^\^^ 
it  has  been  decided  that  a  contract  to  grant  an  easement  is  within  the  ^^^^^ 
V,  &  P.  A.,  1874,  8.  2  (Jones,  v.  Watts,  48  Ch.  D.  574)  j  it  would  equally  (if 
amounting  to  a  contract  for  sale)  be  within  the  C.  A.,  1881,  s.  3. 

The  case  of  a  tenant  for  life  selling  under  the  powera  of  the  S.  L.  A.,   g^jeg  y^j 
1B82,  does  not  generally  necessitate  any  special  condition  unless  it  be  a  tenants  for 
provision  regulating  the  oorenants  of  the  vendor  or  his  trustees  as  to  title  life. 
and  production  of  muniments. 

As  to  the  jwwers  of  trustees  for  sale  to  sell  by  auction  or  private  con-  g^j^  y^j 
tract  and  subject  to  any  conditions  as  to  title,  &c.,  see  23  &  24  Vict.  c.  145,  trustees, 
as.  1  and  2,  which  (though  now  repealed  by  the  S.  L.  A.,  1882,  s.  6i)  remain 
in  force  as  to  trusts  created  between  the  28th  Au^rust,  18C0,  and  the  1st 
January,  1883,  but  apply  to  "land"  (as  to  which  see  p.  227)  only;  see  also 
tlie  Trustee  Act,  1893,  applying  to  trusts  under  instruments  coming  into 
operation  since  the  31st  December,  1881,  and  to  any  kind  of  property,  real 
or  personal.    Neither  of  these  enactments  applies  to  executors. 

It  has  been  held  that  the  employment  of  unnecessarily  depreciatory  con-   ^g  ^  ^^ 
ditions  on  a  sale  by  trustees  is  a  breach  of  trust  which  vitiates  the  contract,   preeiatory 
and  entitles  the  purchaser  to  repudiate  it  (Dance  v.  Goldingkam,  8  Ch.  902  j   conditions, 
Dunn  V.  Flood,  25  Ch.  D.  629  j  28  Ch.  D.  586);  but  ibis  doctrine  (which  was 
productive  of  great  inconvenience  in  practice,  without  any  compensating 
advantage  to  the  beneficiaries)  is  modified  in  a  very  beneficial  manner  by  the 
Trustee  Act,  1893,  s.  14,  enacting  that  a  sale  under  such  circumstances  by 
trustees  (which  includes    executors  and    administrators,  and  extends  to 
constructive  and  implied  trusts  :  see  s.  1)  shall  not  be  impeachable  by  any 
cestiU  que  trust  unless  it  appears  that  the  consideration  was  thereby  rendered 
inadequate ;  and  shall  not  be  impeached  after  the  conveyance  against  the 
purchaser,  except  in  case  of  collusion  ;  and  that  a  purchaser  shall  not  be  at 
liberty  to  object  to  the  title  on  this  ground.    l*bis  puts  the  law  on  a  satis- 
factory footing,  but  the  reckless  insertion  of  needlessly  stringent  conditions, 
each  as  api>ear  to  be  in  common  use  in  some  quarters,  should  be  avoided. 

The  doctrine  in  Dunn  v.  Flood  applies,  it  is  presumed,  to  tenants  for  life   on  sales  by 
selling  under  the  S.  L.  A.,  1882  (see.s.  53)  and  tbe  Trustee  Acts,  1888  and   tenants  for 
1893,  also  (it  is  conceived),  apply  to  them,  though  this  might  have  been   ^^^ 
more  clearly  expressed. 

As  to  the  power  of  trustees  to  join  with  co-owners  or  owners  of  other   Power  of 
pioperty  in  selling,  see  Re  Cooper,  4  Ch.  D.  802,  and  the  cases  there  cited,   trustees  to 
and  the  Trustee  Act,  1893,  s.  13.     It  is  doubtful,  in  the  absence  of  judicial  concurwith 
decii^ion,  whether  the  Trustee  Act,  1893,  s.  14,  permits  trustees  to  concur  in 
selling  with  owners  of  adjacent  property  which  is  subject  to  depreciatory 
conditions.    Probably  it  would  be  held  that  the  onus  lies  on  the  trustees  of 
showing  that  a  higher  price  has  been  thereby  obtained. 

See  also  the  imi>ortant  provisions  in  the  Trustee  Act,  1893,  s.  15,  protecting  Protection 
trustees  who  sell  or  buy  without  excluding  the  application  of  tbe  Y.  &  P.  A.,  of  trustees 
1874;  and  in  the  C.  A.,  1881,  s.  66,  protecting  solicitors  and  trustees  and  J^^  ^^*®^" 
executors  who  adopt  the  provisions  of  that  Act,  or  omit  to  negative  or  in^gtatu- 
ezclude  them,  so  that  such  adoption  or  omission  will  not  be  a  breach  of  trust  tory  proTi- 
or  duty,  or  involve  them  in  liability.  sions. 

In  the  case  of  a  married  woman  trustee,  it  should  be  borne  in  mind  that  As  to 

under  the  old  law  she  could  not  enter  into  a  valid  contract  for  sale  of  any  married 

inteiest  in  land  except  by  deed  acknowledged  with  the  concurrence  of  her  ^o°^®i^ 

trastees. 
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husband  (Avery  v.  Qriffin,  6  £q.  606)^  and  her  disability  is  not  removed 
by  the  M.  W.  P.  A.  ,1882,  as  the  power  to  enter  into  contracts  given  by  the 
Act  only  enables  her  to  bind  her  separate  estate.  She  cannot  convey  land 
to  the  purchaser  except  with  the  old  formalities.  Be  Harknees  4*  AlXsopp, 
[1896]  2  Ch.  358,  unless  she  is  a  bare  trustee,  in  which  case  she  can  convey 
freeholds  and  copyholds,  but  not  leaseholds,  for  years,  T.  A.^  1803,  s.  16  (iZe 
Docwra,  29  Gh.  D.  693).  It  should  perhaps  be  added  that  in  cases  falling 
under  the  Act,  a  married  woman  can  deal  with  a  mortgage  vested  in  her 
(not  as  a  trustee)  without  the  concurrence  of  her  husband.  Be  Brooke  and 
Fremlin,  [1898]  1  Ch.  647. 

In  drafting  special  conditions  it  should  be  remembered  that  a  oondition 
must  not  be  misleading  (see  Dart,  170)  ;  but  a  condition  requiring  the 
purchaser  to  assume  facts  which  the  vendor  believes  to  be  true,  although 
entirely  unsupported  by  evidence,  is  not  of  this  nature,  and  it  is  unnecessary 
to  state  the  specific  defect  which  the  condition  is  intended  to  cover,  see  Be 
Sandbach,  [1891]  1  Ch.  99. 

See  further  as  to  the  law  and  practice  on  the  subject  of  conditions  and 
contracts  of  sale.  Dart,  chaps,  iv. — vii.,  pp.  122  et  seq. ;  1  Dav.  Free.,  pp.  415 
et  seq. 

In  some  places  it  is  the  very  objectional  practice  not  to  print  the  con- 
ditions of  sale  for  circulation,  but  merely  to  read  them  out  in  the  auction 
room ;  see  Torrance  v.  Bolton^  L.  B.  8  Ch.  118,  for  an  instance  of  the  mischief 
arising  from  this. 

The  L.  T.  A.,  1897,  s.  16,  provides  that  "  the  purchaser  of  registered  land 
is  not  to  require  any  evidence  of  title  except  (i)  the  evidence  to  be  obtained 
from  an  inspection  of  the  register,  or  of  a  certified  copy  of,  or  extract  from, 
the  register ;  (ii)  a  statutory  declaration  as  to  the  existence  or  otherwise  of 
matters  which  are  declared  by  the  L.  T.  A.,  1875,  s.  18,  and  by  the  L.  T.  A., 
1897,  not  to  be  incumbrances  ;  (iii)  if  the  proprietor  is  registered  with  an 
absolute  title  and  there  are  incumbrances  entered  on  the  register  as  sub- 
sisting at  the  first  reg^tration  of  the  land,  either  evidence  of  the  title  to 
such  incumbrances,  or  evidence  of  their  discharge;  (iv)  where  the  proprietor 
of  the  land  is  registered  with  a  qualifi^  title,  the  same  evidence  as  above 
provided  in  the  case  of  an  absolute  title,  and  such  evidence  as  to  any  estate, 
right,  or  interest  excluded  from  the  effect  of  the  registration  as  a  purchaser 
would  be  entitled  to  if  the  land  were  unregistered;  (v)  if  the  land  is 
registered  with  a  possessory  title,  such  evidence  of  the  title  subsisting  or 
capable  of  arising  at  the  first  registration  of  the  land  as  the  purchaser 
would  be  entitled  to  if  the  land  were  unregistered." 

The  result  appears  to  be  that  in  the  case  of  an  absolute  title  the  abstract 
ought  to  consist  of  a  copy  of  the  existing  entries  on  the  reg^ister.  If  any 
incumbrances  existing  at  the  date  of  first  registration  still  exist  they  will 
appear  on  the  register  and  a  proper  abstract  of  them  must  be  furnished. 

The  case  of  a  qualified  title  is  the  same  except  that  the  qualifications  will 
also  appear.  If  the  title  shewn  on  the  application  for  registration  with 
absolute  title  was  too  shorty  the  title  wUl  be  qualified  by  excepting  from 
the  registration  the  rights  of  all  persons  existing  at  the  date  of  first  re- 
gristration^  and  a  proper  abstract  of  title  to  such  rights  must  be  furnished. 
If  the  rights  of  any  such  person  have  been  registered,  as  for  instance 
where  a  mortgage,  existing  at  the  time  of  first  registration,  has  been  paid 
off  or  partly  paid  off,  and  an  entry  to  that  effect  has  been  made  in  the 
register  under  L.  T.  A.,  1875,  s.  19,  L.  T.  B.  179,  or  if  the  mortgagee  has  been 
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entered  on  the  register  as  proprietor  of  the  incumbrance  under  L.  T.  B. 
180,  such  entries  must  also  be  abstracted.  The  entry  of  the  first  proprietor 
must  also  be  abstracted. 

There  may  be  other  miscellaneous  qualifications,  as  for  example  where  it 
was  not  proved  to  the  satisfaction  of  the  registrar  on  first  registration 
that  A.  had  died  without  issue,  or  that  the  debts  of  B.  had  been  paid. 
Generally  speaking,  a  prudent  vendor  will  guard  himself  against  producing 
evidence  as  to  these  matters  by  his  conditions  of  sale,  but  if  he  does  not  he 
must  produce  such  abstract  as  to  them  as  he  would  if  the  land  had  not  been 
registered. 

In  the  case  of  possessory  title  a  proper  abstract  of  the  usual  length,  ending  Possessory 
in  the  case  of  the  title  to  the  land  itself  with  the  entry  of  the  first  registered  title. 
proprietor  on  the  register,  and  in  the  case  of  any  interest  subsisting  or  capable 
of  arising  at  the  1st  registration  deducing  the  title,  as  explained  above 
in  the  discussion  of  qualified  title.  The  abstract  will  also  contain  a  copy  of 
the  existing  entries  on  the  register  and  of  any  dealings  with  the  legal 
estate. 

Where  the  vendor  of  registered  land  is  not  himself  registered  as  proprietor  Vendor  not 
of  the  land  or  of  a  charge  giving  a  power  of  sale  over  the  land,  he  shall^  at  the  registered 
request  of  the  purchaser  and  at  his  own  expense,  and  notwithstanding  any  proprietor, 
stipulation  to  the  contrary,  either  procure  the  registration  of  himself  as  pro- 
prietor of  the  land  or  of  the  charge,  as  the  case  may  be,  or  procure  a  transfer 
from  the  registered  proprietor  to  the  purchaser,  L.  T.  A.,  1897,  s.  16  (2). 

The  land  certificate,  if  issued  after  1898,  will  contain   (see  L.  T.  B.>  Prodaction 
form  jja,)  copies  of  all  the  entries  in  the  register  at  its  date  of  issue,  of  certifi- 
and  of    the  filed  plan  of  the  land,  but  it  will  not  contain  cautions,   re-  ^^* 
strictions,  or  inhibitions  entered  on  the  register   after   that   date.     No 
registered  disposition  can  be  made  by  the  registered  proprietor  of  the  land 
or  chaise  without  producing  the  land  certificate,  office  copy  of  a  registered 
lease,  or  certificate  of  charge,  as  the  case  may  be,  to  the  Begistrar,  who  has 
power  to  compel  their  production,  L.  T.  A.,  1897,  s.  8  (1).    They  may  either 
be  delivered  out  to  the  proprietor  or  deposited  in  the  office,  see  ib.  a.  8  (4). 
The  vendor  is  bound,  ib.  s.  8  (2)  (as  to  leaseholds,  see  L.  T.  B.  94)  to  deliver 
the  land  certificate  or  office  copy  of  a  registered  lease  to  the  purchaser  on 
the  completion  of  the  purchase,  or  if  part  only  of  the  land  is  sold  he  must, 
at  hia  own  expense  (L.  T.  A.,  1897,  s.  8  (2)),  produce  it  at  the  office  .for  the 
completion  of  the  purchaser's  registration. 

A  transfer  of  land  made  by  the  registered  proprietor  of  a  charge  in  Sale  under 
exercise  of  the  power  of  sale  conferred  by  the  charge  may  be  made  without  power. 
production  of  the  former  land  certificate,  but  the  certificate  of  charge  (if 
any)  must  be  produced  or  accounted  for,  L.  T.  A.,  1897,  s.  8  (4). 

On  completion  the  purchaser  must  have  handed  over  to  him  the  land  Comple- 
certaficate  or  office  copy  lease,  or  if  part  only  of  the  land  is  sold  the  land  certi-  tion. 
ficate  or  office  copy  lease  must  be  left  at  the  Begistry,  and  a  new  certificate 
or  office  copy  given  to  him  (see  above).  If  any  caution  exists  the  vendor 
must  either  give  notice  to  the  cautioner  fourteen  days,  or  if  by  post,  twenty- 
one  days,  L.  T.  B.  190,  258,  before  completion  or  obtain  his  consent  to  the 
transfer;  if  a  restriction  exists  requiring  the  consent  of  any^person  to  the 
transfer  the  vendor  must  obtain  his  consent  or  such  restriction  must  be 
withdrawn,  L.  T.  A.,  1875,  ss.  58,59,  L.  T.  B.  196.  The  consent  will  generally 
be  given  by  executing  the  transfer,  L.  T.  B.  155.  If  an  inhibition  exists 
against  a  transfer  being  made  the  vendor  must,  before  completion,  obtain 
an  order  from  the  Begistrar  authorising  the  transfer  to  be  registered. 
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Similar  remarks  apply  to  registered  charges  which  are  to  be  paid  off  out 
of  the  purchase-money. 

The  purchaser's  solicitor  must  search  the  register  immediately  befoie 
completion^  and  if  he  finds  any  caution,  restriction,  or  inhibition  which  will 
remain  in  force  after  completion,  and  which  may  prevent  the  purchaser  from 
obtaining  the  title  he  has  bargained  for,  he  must  decline  to  complete  until 
it  has  been  removed. 

Searches  in  the  register  may  be  made  (except  in  special  cases)  only  by  the 
authority  of  the  registered  proprietor,  or  with  his  consent  in  writing, 
L.  T.  B.  222 ;  an  ofBlcial  search  may  be  made,  L.  T.  B.  224,  and  the  re- 
gistered proprietor  may  apply  by  telegraph  to  the  Begistrar  to  search 
whether  any  caution,  restriction,  inhibition,  or  notice  has  been  entered  up 
after  a  named  date,  L.  T.  B.  225  et  seq. 

It  will  be  prudent  for  the  purchaser  to  put  a  caution  on  the  register  at 
the  time  of  the  sale,  as  this  will  prevent  any  entry  being  made  in  the  register 
without  his  knowledge. 

Transfers  have  to  be  made  in  the  form  given  in  the  schedule  to  L.  T.  B., 
see  B.  146 ;  where  no  such  form  is  applicable  the  transfer  is  to  be  in  such 
form  as  the  Begistrar  shall  direct,  L.  T.  B.  147.  Printed  forms  may  be 
obtained  from  the  ofBlces  gratis,  L.  T.  B.  266. 

Under  the  L.  T.  A.,  1875,  s.  71,  the  Begistrar  has  power  where  an  appli* 
cation  has  been  made  for  the  registration  of  any  land,  to  require  any  person, 
within  a  time  limited,  to  show  cause  why  such  person  should  not  produce 
any  deeds,  instruments,  or  evidence  of  title  in  his  possession  and  affecting 
such  land,  and  to  the  production  of  which  the  applicant  for  registration  or 
any  trustee  for  him  is  entitled. 

And  under  the  It.  T.  A.,  1875,  s.  72,  the  Begistrar  is  required  to  mark  such 
documents  of  title  of  a  person  desiring  to  be  registered  as  proprietor  as  shall 
bring  the  fact  of  registration  to  the  notice  of  any  person  dealing  with  the 
registered  land.  In  the  case  of  registration  with  a  possessory  title  the 
Begistrar  has  power  under  special  circumstances  to  dispense  with  the  pro- 
duction of  documents,  L.  T.  A.,  1897,  Schd. 

The  L.T.  B.  164  provides  to  the  effect  that  when  an  instrument  of  transfer 
or  charge  is  executed  for  the  sole  purpose  of  carrying  out  on  the  register  a 
transaction  already  effected  by  an  unregistered  instrument,  the  latter  instru- 
ment is  to  be  stamped,  and  the  registered  instrument  is  not  to  be  stamped, 
and  the  former  instrument  is  to  be  produced  at  the  office  to  shew  that  the 
duty  has  been  paid,  see  L.  T.  A.,  1875,  s.  83  (7). 

In  all  but  the  very  simplest  transactions  it  will  probably  be  the  practice 
not  to  rely  on  the  registered  instrument  alone,  but  also  to  execute  an 
unregistered  assurance  which  will  in  most  cases  be  in  the  same  form  as  if 
the  land  was  unregistered.  A  person  advancing  money  on  the  deposit  of 
an  unregistered  assurance  or  on  a  mortgage  of  the  interest  taken  under  it 
without  obtaining  the  earlier  title  deeds  ought  to  inspect  the  index  map  in 
the  Land  Begistry,  L.  T.  B.  14. 

Unregistered  estates,  rights,  interests,  or  securities  on  registered  land,  or 
a  registered  charge,  may  be  protected  by  the  authorised  notices,  cautions, 
inhibitions,  or  restrictions,  L.  T.  A.,  1875,  s.  49. 

If  the  purchaser  has  put  on  a  caution  he  may  safely  complete  on  having  a 
transfer  from  the  registered  proprietor  handed  to  him,  and  the  land  certifi- 
cate delivered  to  him  or  deposited  at  the  office,  but  in  many  cases  he  ought 
also  to  take  an  unregistered  assurance,  especially  where  the  vendor  is  regis- 
tered with  possessory  title  only. 
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I. 

GENERAL  CONDITIONS  on  Sale  by  Auction  of  a 
Freehold  shop,  Yabiatiojus  for  several  shops  sold  in 
Lots,  a  concise  form  (a)  ;  and  for  leaseJiolds, 

1.  The  highest  bidder  [for  each  lot]  shl  be  the  pchaser  &  Biddin^B. 
if  any   dispute  arise  as  to  any  biddg  the  ppty  [lot]  shl  be 

put  up  again  at  the  last  undisputed  biddg.  There  will  be  a 
reserve  price  [for  each  lot]  &  the  vendors  or  their  agents  shl  be 
at  Liberty  to  bid.  The  amt  of  the  advceof  each  biddg  shl  be 
regulated  by  the  auctioneer  &  no  biddg  shl  be  retracted. 

2.  The  shop  &  tenants'  fixtures  &  fittgs  [on  each  lot]  shl  be  Valuation 
pd  for  by  the  pchaser  in  addon  to  the  amt  of  his  biddg  at  the  ^ 
price  named  in  the  parlars,  &  the  amt  of  such  price  [or,  psuant 

to  a  valuon  to  be  made  at  the  jt  expse  of  the  vendor  &  the 

pchaser  by  Mr. ,  or  failg  such  valuon  at  their  fair  value, 

&  the  amt  of  such  valuon]  shl  for  all  the  pposes  of  these  con- 
dons  (except  as  to  paymt  of  the  deposit)  be  deemed  pt  of  the 

pchase  moy  &  the  decision  of  Mr. as  to  what  are  shop  & 

tenants'  fixtures  &  fittgs  shl  be  conclusive. 

8.  The  [Each]  pchaser  shl  immedly  after  the  sale  pay  to  Deposit 

the  auctioneer  a  deposit  of  £ p.c.  on  his  pchase-moy  <fe  a^<*  «>»"- 

sign  an  agrmt  in  the  form  subjoined  &  shl  pay  the  residue  of 
the  pchase-moy  [togr  with  amt  of  the  agrd  valuon  or  the  price  of 

the  fixtures]  to  the  vendors  or  as  they  shl  direct  on  the 

day  of at  the  office  of  the  vendors'  solors,  Messrs. at 

at  wch  time  &  place  the  pchase  shl  be  completed. 

4.  The  [Each]  pchaser  shl  on  the  complon  of  the  pchase  be  Poaaession 
let  into  posson  or  rect  of  the  rents  as  from  the  sd day  of  interest. 


next,  up  to  wch  day  all  outgoings  will  be  dischged  by  the 

vendors  ;  the  rents  <fc  outgoings  being,  if  necy,  apportioned  for 
this  ppose.  If  from  any  cause  whatever  other  than  the  wilful 
default  of  the  vendors,  the  pchase  [of  any  lot]  shl  not  be  com- 
pleted on  or  bfe  the day  of next,  the  pchaser  shl  pay 

to  the  vendors  intt  on  the  balce  of  the  pchase-moy  [&  the  amt 


(a)  For  a  foil  form  witli  Tariations  adapted  to  various  circumstances  see 
Precedent  II.  as  to  freeholds  and  copyholds^  and  Precedent  III.  as  to  lease- 
holds. The  form  of  conditions  on  a  sale  by  the  Court  wiU  be  found  in 
Appendix  L.  No.  15  to  £.  S.  C. 
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of  the  afsd  valaon  or  the  price  of  the  fixtures]  at  the  rate  of 

p.c.  p.a.  from  that  day  until  the  complon  of  the  pchase, 

&  shl  not  be  entled  to  any  compenson  for  the  vendors'  delay  or 
orwise,  but  this  stipulon  is  witht  prejudice  to  the  vendors'  rts 
under  any  other  of  these  condons. 

5.  The  ppty  is  sold  subjt  to  all  outgoings  (a)  &  incidents  of 
tenure,  easemts,  &  other  rts,  &  the  [under]  leases  or  agrmts 
with  the  tenants  (b)  copies  of  wch  if  in  writg  will  be  produced 
at  the  sale,  or  may  be  seen  prevsly  at  the  oflSce  of  the  vendors' 
solor,  &  the  [each]  pchaser  shl  be  deemed  to  have  full  notice 
of  the  contents  thof.  In  any  case  in  wch  the  vendors  have  no 
counterpt  of  the  [under]  lease  or  agrmt  of  tenancy  or  there  is 
no  written  agrmt  the  pchaser  shl  be  satisfied  with  such  evidce  of 
the  terms  of  the  tenancy  as  the  vendors  may  be  able  to  adduce. 

6.  Condons  as  to  commencemt  (0  evidence  of  title,  abstract , 
dc,  see  Special  Condons. 

7.  The  vendors  shl  not  be  required  to  furnish  any  evidce  of 
the  identity  of  the  psnt  with  any  former  description  of  the 
ppty  [any  lot]  beyond  what  may  be  aflforded  by  the  munimts 
themselves,  nor  to  reconcile  differg  descriptions  [nor  to  distin- 
guish the  pts  held  under  different  titles]. 

8.  Custody  of  title  deeds,  dc,,  see  SPECiAii  Condons. 

9.  Any  requons  or  objons  arisg  on  the  abstract,  parlars  or 
condons  shl  be  sent  in  within days  after  the  delivery  of  the 


(a)  The  meaning  of  outgoings  is  discussed  in  Tuhhs  y.  Wynne,  [1897] 
1  Q.  B.  74,  and  the  cases  therein  cited. 

(6)  For  leaseholds  continue  from  this  point  as  follows : — (See  Re  White 

and  Smith,  [1896]  1  Ch.  637),  **  The  lease  [or  underlease]  under 
wch  the  ppty  [each  lot]  is  held  &  counterpts  of  the  underleases 
or  agrmts  (if  any)  with  the  tenants  or  copies  thof  will  be  pro- 
duced at  the  sale  &  may  be  inspected  at  the  office  of  the 
vendor's  solors  at  any  time  within  one  week  prevsly  &  the 
pchaser  [respive  pchasers]  (whether  takg  advantage  of  such 
opportunity  of  inspon  or  not)  shl  be  deemed  to  have  full 
notice  of  the  contents  of  all  such  docs  (whether  of  a  usual 
character  or  not)  &  of  the  terms  of  the  sub-tenancies  (notwg 
any  partial,  incomplete,  or  inaccurate  statemt  of  such  con- 
tents or  terms  in  the  parlars  or  these  condons  [&  of  the  state 
of  the  ppty  as  to  repairs,  insce,  pty- walls,  &  all  other  mres.] 
Add  provisions  as  to  coiinterpartpy  dr,,  in  text. 
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abstract  orwise  the  same  shl  be  considered  as  waived  (in  wch 
respt  time  shl  be  of  the  essce  of  the  contract),  &  if  the  [any] 
pchaser  shl  insist  on  any  objon  or  requon  wch  the  vendors  shl 
be  unable  or  unwillg  to  satisfy  the  vendors  may  by  notice  in 
writg  to  the  pchaser  or  his  solor  annul  the  sale  on  returng  or 
tenderg  the  deposit  witht  intt,  costs,  or  other  paymt  (d). 

10.  The  ppty  is  believed  &  shl  be  taken  to  be  correctly  Description 
described  as  to  quantity  &  orwise ;  <fc  any  error,  misstatemt,  or  ^  correct  ° 
omission  in  the  parlars  [or  plan]  shl  not  annul  the  sale,  or  be  ^^  ^^^ 

,  .  1     i        i  •       •  1  pensation. 

a  ground  for  any  abatemt  or  compenson  on  eir  side. 

11.  If  the  [any]  pchaser  fail  to  comply  with  any  of  these  Non-com- 
condons,  his  deposit  shl  be  absolutely  forfeited,  &  the  vendors  with^°* 
shl  be  at  liberty  (witht  being  obliged  to  tender  a  convce)  to  conditions. 
resell  the  ppty  [lot  or  lots  sold  to  him],  eir  by  public  auction 

or  private  contract ;  and  the  deficiency  (if  any)  arisg  on  such 
resale,  &  all  expses  attendg  the  same  or  any  attempted  resale, 
shl  be  made  good  &  pd  by  the  pchaser  at  the  psnt  sale  as 
liquidated  damages ;  &  any  increase  of  price  on  such  resale 
shl  belong  to  the  vendors. 

Memorandum  (e). 

It  is  hby  aord  betn  Messrs. ,  as  agents  for  A.  &  B.  the  Memoran- 

vendors,  & of ,  that  at  the  sale  by  auction  this ap^i!ded* 


(d)  As  to  rescisdon,  see  p.  246,  note  (d). 

(e)  That  the  names  of  the  vendors,  or  such  a  description  as  will  snffi-  Reqaire* 
ciently  identify  them,  must  appear  on  the  contract,  to  satisfy  the  Statute  of  ments  of 
PraTids,  see  Potter  v.  DuffUld,  18  Eq.  4,  and  the  cases  there  cited.     See  also   *J»  Sta^te 
Sale  ▼.  Lambert,  18  Eq.  1 ;  Commins  v.  Scoit,  20  Eq.  11 ;  Beer  v.  London  and 

Paris  Hotel  Company,  Limited,  20  Eq.  412 ;  Thomas  v.  Br(ywn,  1  Q.  B.  D.  714; 
RoeHter  v.  MUUr,  5  Ch.  D.  648 ;  3  App.  Ca.  1124 ;  Catling  v.  King,  6  Ch.  D. 
660 ;  Williams  T.  Jordan,  6  Ch.  D.  517  j  Jarrett  v.  Hunter,  34  Ch.  D.  182 ; 
Butcher  ▼.  Nash,  61  L.  T.  72.  An  offer  to  an  agent  who  accepts  for  his 
principal  is  effectual,  FUby  v.  Hounsell,  [1896]  2  Ch.  737.  Where  the  contract 
is  attempted  to  be  established  by  a  letter  not  containing  the  name  of  the 
addressee  the  envelope  may  be  referred  to,  Pearce  v.  Gardner ^  [1897]  1  Q.  B. 
688.  As  to  what  is  a  sufficient  reference  to  a  plan,  see  Nene  Valley  Drainage 
C<niiniitsioners  v.  Dunkley,  4  Ch.  D.  1  ;  as  to  signature  by  the  auctioneer  or 
his  derk  as  the  agent  of  purchaser,  see  Sims  v.  Landra/y,  [1894]  2  Ch.  318 ; 
BAl  ▼.  BdU,  [1897]  1  Ch.  663,  where  it  was  held  that  the  authority  of  the 
auctioneer  to  sign  as  agent  for  the  purchaser  does  not  extend  to  his  clerk. 
See  also  Peirce  v.  Cwf,  L.  B.  9  Q.  B.  210. 

That  a  vendor  who  is  unable  to  make  a  title  cannot  compel  a  purchaser 
to  take  a  title  other  than  that  which  he  contracted  for,  see  Be  Bryant,  44 
Ch.  D.  218*;  but  where  the  defect  admits  of  being  cured  by  other  parties 
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to  oondi- 
tioiLB. 


day  of of  the  ppty  descd  in  these  parlars  the  sd was 

the  highest  bidder  for  &  has  become  the  pchaser  of  the  ppty 

[lot ]  described  in  these  parlars  for  the  sum  of  £ ,  & 

that  he  has  paid  to  the  sd  Messrs. the  sum  of  £ as  a 

deposit  &  in  ptpaymtof  the  pchase-money  &  that  these  parlars 
&  Condons  shl  be  taken  as  the  terms  of  agrmt  for  the  sd  sale  & 
pchase  :  As  wits  our  hands  this day  of ,  18 — . 

Pchase  moy  £ . 

Deposit  pd,  £ . 

Balce,  £ . 

Abstract  to  be  sent  to . 


Parcels. 

Stamp. 

Variation 
for  sale  by 
private 
contract. 

As  to  re- 
serve price, 
division  of 
lote,  &c. 


Variation. 


II. 

GENEEAL  CONDITIONS  on  Sale  hy  Auction  of  Fbbb- 
HOLDS  or  Copyholds  or  both.  Vabiations  for  a  Sale 
in  Lots,  and  adapted  to  different  circutnstances,  and 
for  Registered  Land. 

1.  Biddys,  see  Precedent  /.,  p.  285  (a). 

2.  Valuons  of  timber,  fixtures,  dc.,  if  required,  see  Special 
Condons,  pp.  255,  et  seq. 

joining  merely  by  way  of  confirmation,  the  case  is  different ;  Re  Thom^non, 
44  Ch.  D.  492. 

The  admissibility  of  evidence  to  shew  what  is  intended  to  be  sold  is  dis- 
cussed in  Plant  t.  Bwume,  [1897]  2  Ch.  281. 

As  to  stamps  on  contracts  for  sale  see  the  Stamp  Act,  1891,  54  &  55  Vict, 
c.  39,  s.  59 ;  post,  pp.  826,  884,  notes. 

This  memorandum  may  be  adapted  to  a  sale  by  private  contract  by 
omitting  the  references  to  the  auction,  and  adding  at  the  end,  ''  SO  far  as 

the  same  are  applicable  to  a  sale  by  private  contract." 

(a)  As  to  the  necessity  for  stating  whether  the  sale  is  subject  to  a  reserve 
price,  see  the  Sale  of  Land  by  Auction  Act,  1867,  30  k  81  Yict.  c.  48  ;  Dart, 
Y.  k  P.  126 ;  and  as  to  reserving  liberty  to  bid  up  to  that  price,  see  Gillidt 
V.  Qilliat,  9  Eq.  60.  The  words  "  up  to  the  reserve "  are  usually  omitted, 
and  there  seems  no  reason  for  inserting  them.  The  following  is  another 
form  of  part  of  this  condition  : 

"  The  vendors  reserve  the  right — a.  To  bid  by  themselves 
or  an  agent,  &  to  refuse  any  bid ;  h.  To  alter  the  order  of  the 
lots,  &  to  put  up  any  lot  or  lots  septely  or  togr  in  any  combinon ; 
c.  To  withdraw  any  lot  from  sale  at  any  time  bfe  it  has  been 
knocked  down  witht  declarg  the  reserve  price.*' 
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8,  Deposit  d  Completion^  see  Precedent  7.,  p.  235  (6). 
4.  The  rents  &  profits  or  posson  will  be  reced  or  retained  &  PoaseMion 
the  outgoings  dischged  by  the  vendors  up  to  the day  of  "tewit. 


next,  as  from  wch  day  all  outgoings  {add  where  the  ppty 

is  in  hand  or  the  rates  are  not  pd  by  the  tenants^  includg  any 
rates  made  but  not  demanded  till  after  that  day]  (c)  shl  be 
dischged  by  &  the  rents  &  profits  or  posson  shl  belong  to  the 
pehaser,  &  the  rents,  profits  &  outgoings  shl  if  necy  be 
apportioned  for  the  ppose  of  this  proven ;  but  the  pchaser  shl 
not  be  let  into  the  actual  posson  or  rect  of  the  rents  & 
profits  until  the  complon  of  the  pchase,  &  the  pchaser  shl 
on  complon  pay  to  the  vendors  their  proportion  of  the 
current  rents,  less  their  proportion  of  current  outgoings. 
If  from  any  cause  whatever  other  than  the  wilful  default  of  the 
vendors,  the  pchase  [of  any  lot]  shl  not  be  completed  on  or  bfe 

(h)  The  dejKMit,  according  to  the  weU-settled  mle,  is  held  hy  the  aao-  As  to 
tioneer  as  stakeholder  for  both  parties ;  Earington  ▼.  Hoggart,  1  B.  &  Ad.  deposit. 
S77,  Dart,  205.  The  conditions  sometimes,  especially  in  the  proTinces, 
provides  that  it  shall  be  paid  to  the  vendor's  solicitor  or  some  other  person 
anthorised  by  him  to  receive  it ;  in  which  case  he  will  hold  it  as  agent  for 
the  vendor  and  not  as  stakeholder,  nnless  the  latter  is  expressed  (as  is  some- 
times done) ;  Edgell  t.  Day,  L.  B.  1  0.  P.  80 ;  Ellis  v.  Goulton,  [1803]  1  Q.  B. 

850.  in  that  case  substitute  for  "the  auctioneer/*  "the  vendor's 

SOlor  [as  stakeholder  for  both  pties]."  Fiduciary  vendors  may  seU 
on  the  same  terms  as  an  ordinary  vendor  in  this  respect,  and  on  a  sale 
by  a  tenant  for  life  under  the  S.  L.  Act,  1882,  there  can  be  no  objection 
to  the  deposit  being  paid  to  him  or  to  the  auctioneer,  or  any  other  person 
authorised  to  receive  it,  whether  as  stakeholder  or  not.  Of  course  on  com- 
pletion it  must  be  paid  over  to  the  trustees  or  other  proper  parties,  whose 
acknowledgment  for  the  payment  of  the  whole  purchase-money  wiU  be 
taken  in  the  usual  way.  In  the  case  of  a  company  in  liquidation  the 
purchase-money  and  deposit  may  be  made  payable  to  "the  liquidator  of 
the  vendors'  Co."  In  the  provinces  it  is  very  common  for  the  vendors 
to  exact  from  the  purchaser  a  fee  to  the  auctioneer  and  also  one  for  the 
contract.  That  time  is  not  of  the  essence  of  this  contract,  see  Hatten  v. 
Bnuaell,  38  Oh.  D.  334. 

(c)  As  to  improvement  rates,  &c.,  see  Midgley  v.  Coppoch,  L.  E.,  4  Ex.  D.  Improve- 
309;  Be  Furtado,  27  Sol.  J.  466;  Be  Bette»worth,  37  Ch.  D.  535;  Be  Boor,  40  ment  rates. 
Ch.  D.  572  ;  Eomsey  Local  Board  v.  MoTiarch,  ^c,  Soc,  23  Q.  B.  D.  149 ;  24 
Q.  B.  D.  1 J  Tubhs  V.  Wynne,  [1897]  1  Q.  B.  74.  As  to  the  recovery  of  expenses 
of  this  nature  under  the  Public  Health  Act,  1875,  see  B.  v.  Swindon,  ^e. 
Local  Board,  4  Q.  B.  D.  305.  In  the  case  of  town  properties,  especially  in 
new  districts,  it  is  sometimes  desirable  to  insert  an  express  condition  as  to 
this,  see  22  Sol.  J.  626,  and  form  i^fra,  p.  278.  As  to  the  right  of  the  pur- 
chaser to  rents  without  apportionment,  see  Be  Dawson,  21  L.  B.  (Ir.)  441. 
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the 


day  of next,  the  pchaser  shl  pay  to  the  vendors 


intt  (a)  on  the  balce  of  the  pchase-moy  [&  the  amt  of  the  afsd 

valuon],  at  the  rate  of p.c.  p.a  from  that  day  until  the 

complon  of  the  pchase  (b),  &  shl  not  be  entled  t6  any  compen- 

son  for  the  vendor's  delay  or  orwise  (c),  but  this  stipulon  is  witht 

prejudice  to  the  vendors'  rts  under  any  other  of  these  condons. 

[^Provon  as  to  insurceSy  dt  as  to  ppty  being  at  the  risk  of  the 

pchaser,  ifpper,  see  pp.  277,  278.] 

Oat^oings,       5.  The  ppty  is  sold  (d)  subjt  to  all  chief  quit  &  other  rents 

tenanclet '   ^  Outgoings  &  to  all  [manorial  rts,  &]  incidents  of  tenure,  rts 

&C.  (cf).      of  way,  water,  lights,  drainage  &  other  easemts,  if  any,  a£fectg 

the  same  (e)  [&  all  rts  of  adjacent  owners  (/)  &  to  any  liability 

to  repair  or  contribute  to  the  repair  of  roads,  ways,  passages, 


As  to 

interest  on 
purchase- 
money. 


Option  to 
vendors  to 
take  rents 
in  lieu  of 
interest. 

Compensa- 
tion for 
vendor's 
delay,  &c. 


(a)  As  to  the  payment  of  interest,  see  Dart,  V.  &  P.  708  et  seq.  It  has 
been  supposed  on  the  authority  of  some  recent  cases  (Re  Monckton,  27  Ch. 
D.  555 :  Be  Golds,  33  W.  B.  333)  that  it  is  competent  to  the  purchaser, 
although  the  vendor  has  not  been  guilty  of  wilful  default,  to  escape  from 
the  condition  by  setting  apart  and  depositing  the  unpaid  purchase-money 
in  a  bank  at  interest,  so  as  to  restrict  the  vendor  to  the  interest  allowed 
on  the  deposit  (see  the  discussion  in  Dart,  716  et  eeq.) ;  but  this  doctrine 
has  been  repudiated,  and  the  matter  replaced  on  a  more  intelligible  footing 
in  Be  Biley,  34  Ch.  D.  386.  For  examples  of  wilful  default  see  Be  Young  and 
Harston,  31  Ch.  D.  168 ;  i2«  Wilson  4*  Stevens,  [1894]  3  Ch.  546  j  Re  Strafford  ^ 
Maples,  [1896]  1  Ch.  235  ;  and  of  conduct  which  was  not  wilful  default,  see 
Be  Woods  Sf  Lewis,  [1898]  1  Ch.  433;  2  Ch.  211;  NoHhY.  Perciral,  [1898] 
2  Ch.  128. 
(6)  The  following  is  sometimes  added  here:—"  Or  the  vendors   shl 

have  the  option  of  takg  the  rents  &  profits  (less  outgoings)  up 
to  the  actual  day  of  complon  in  lieu  of  intt  as  afsd." 

(c)  As  to  the  purchaser's  right  to  compensation  for  the  vendor's  delay, 
or  for  the  deterioration  of  the  property,  or  any  other  loss  through  his 
default,  see  16  Sol.  J.  394;  Boyal,  4*c.,  Society  v.  Bomash,  35  Ch.  D.  390; 
Bowe  V.  School  Board  for  London,  36  Ch.  D.  619 ;  Be  Wilson  Sf  Stevens*  Con- 
tract, [1894]  3  Ch.  546.  Dart,  284,  733,  1083,  note.  It  may  be  proper  in 
some  cases  to  protect  the  vendor  in  this  respect  by  a  more  express  condition. 

(ee)  For  registered  land,  see  p.  266,  form  vii. 

(d)  The  words  **  and  will  be  conveyed  "  are  sometimes  inserted  here, 
which  would  entitle  the  vendor  to  have  the  conveyance  made  ezpresslj  so 
subject  (Oale  v.  Squier,  25  W.  R.  226).  This,  however,  could  rarely  be 
necessary  for  the  vendor's  protection,  and  as  it  is  calculated  to  hamper  the 
purchaser's  title,  it  is  scarcely  fair  to  him. 

(e)  The  words  "  or  now  or  htofore  used  or  enjoyed  in  respt 
of  any  ppty  of  the  vendor  not  comprd  in  the  psnt  sale " 

are  sometimes  added  here. 

(/)  OccasionaUy  in  town  properties  this  may  be  made  fuUer  by  saying 

*^  owners  of  adjacent,  superjacent,  or  subjacent,  ppty  in  respt 
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bridges,  sea-walls,  dykes,  sewers,  drains,  gutters,  fences,  & 
other  like  mres],  &  subjt  also  to  the  existg  tenancies  &  all 
aUowces  to  &  claims  for  compenson  &  other  rts  of  the 
tenants  (h).  The  counterpts  or  copies  of  the  leases  or  written 
agrmts  (if  any)  with  the  tenants  will  be  produced  at  the  sale,  & 
may  be  inspected  at  the  office  of  the  vendors'  solor  at  any  time 
prevsly,  &  the  pchaser  [respive  pchasers]  (whether  availg  him- 
self [themselves]  of  such  opportunity  of  inspection  or  not)  shl 
be  deemed  to  have  full  notice  of  the  contents  thof  (notwg  any 
partial  or  incomplete  statemt  of  such  contents  or  of  the  terms 
of  the  tenancies  in  the  parlars,  or  these  condons,  or  any 
inaccuracy  in  any  such  statemt  (i)  [&  of  the  state  of  the  ppty, 
as  to  repairs,  insurce,  pty  walls,  <fc  all  other  mres].  [In  any 
case  in  wch  the  vendors  have  no  counterpt  of  the  lease  or 
agrmt  oi  tenancy,  or  there  is  no  written  agrmt,  the  pchaser 
shl  be  satisfied  with  such  evidce  of  the  terms  of  the  tenancy  as 
the  vendors  may  be  able  to  adduce]  (j). 

of  pty  or  other  walls,  fences,  arches,  archways,  vaults,  cellars, 
rights  of  support  or  any  other  mres." 

(*)  And  if  neoeesary,  "&  the  pchaser  shl  not  require  any  rents 
or  oatgoings  to  be  apportioned  or  call  for  any  evidce  not  in  the 
vendors'  posson  as  to  the  origin  or  creation  of  any  such  out- 
goings easemnts  or  rights  as  afsd." 

(»)  See  Cox  v.  Coventan,  31  Beav.  378. 

( j)  If  the  property  is  subject  to  any  easements  or  restrictions  prejudicially   Ensements 
affecting  its  value,  the  existence  of  which  is  known,  the  general  condition  and  restrio- 
shonld  not  be  relied  on,  but  their  natiire  should  be  stated  in  the  particulars  ^i^*^^ 
(see  Heywood  v.  MaUalUu,  25  Ch.  D.  357  j  Nottingham,  Sfc,  Co.  v.  Butler,  ^^^^  ^ 
15  Q.  B.  D.  261 ;  16  Q.  B.  D.  778 ;  Hardman  v.  Child,  28  Ch.  D.  712 ;  Dart, 
V.  &  P.  176 ;  Re  Davis,  40  Ch.  D.  601 ;   Be  EhswoHh,  42  Ch.  D.  23)  even 
though  their  origin  was  anterior  to  the  root  of  title  (see  Be  Cox,  [1891] 
2  Ch.  109).    And  the  insertion  of  general  words  implying  the  possible 
existence  of  restrictive  covenants  or  other  matters  of  serious  importance 
where  none  such  are  known  to  exist  should  of  course  be  avoided,  especially 
on  a  sale  by  trustees  (notwithstanding  the  T.  A.  1893,  s.  14)  ;  see  Dunn  v. 
Flood,  25  Ch.  D.  629,  28  Ch.  D.  686. 

Oosaflionally  the  sale  is  subject  to  a  mortgage  (so  as  to  be  a  sale  of  the  Sale 
equity  of  redemption)  or  to  a  rentcharge.  In  that  case  add,  **  &  to  a  mtge  s^^ject  to 

[regrd  chge]  for  £ &  intt  at p.c  p.a.,  payable  hlf-yrly,  ™  anni^ty. 

or,  *  to  an  army  or  rentchge  of  £ p.a.  chrgd  thron  &  payable 

durg  the  life  of  X./  wch  sd  ppal  sum  &  the  intt  thron  from 

the day  of ,  or,  *  wch  sd  anny  from  the day  of 

/  shl  be  pd  by  the  pchaser  &  the  vendors  shl  be  indem- 

K.B, — ^VOL.   I.  16 
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Bedtals 
endence 


Identity 


The  same. 

Another 
form  (6). 


As  to  reci- 
tals being 
evidence. 


Registered 
land. 


6.  Condons  as  to  commencemt  dc  evidce  of  title,  abstract,  dc, 
see  Special  Condons,  pp.  258  et  seq.,  and  for  Begistebbd 
Land,  pp.  265  et  seq. 

7.  Every  deed  &  documt  dated yrs  or  upwards  prior 

to  the  day  of  sale  [&  every  pchase  or  mtge  deed  of  whatever 
date]  shl  be  conclusive  evidce  of  everythg  recited,  stated, 
noticed,  assumed  or  implied  thrin  [&  of  the  contents  &  due 
exon  of  every  deed  or  other  documt  recited,  stated,  or  noticed 
thrin  &  of  wch  neir  the  origl,  nor  an  attested  copy,  nor  a 
covt  for  prodon,  is  in  the  vendors'  posson,  &  also  that  such 
recited,  stated,  or  noticed  deed  or  documt  contd  no  other  mre 
material  to  the  title.] 

8  (a).  The  [Each]  pchaser  shl  [notwg  any  discrepancies 
or  varions  in  names,  quantities,  measuremts,  boundaries, 
abuttals,  contour  or  orwise]  admit  the  identity  of  the  ppty 
[lot]  pchased  [by  him]  with  that  comprd  in  the  munimts 
upon  the  evidce  aflforded  by  a  comparison  of  the  descriptions 
in  the  parlars  &  munimts  &  plans  thto  (if  any)  [&  a  statutory 
declon  to  be  made,  if  required,  at  the  pchaser's  expse,  that  the 
ppty  [such  lot  J  has  been  enjoyed,  accdg  to  the  title  shown,  for 
[20]  yrs  or  upwards  prior  to  the  day  of  sale  [or  from  the  date 
from  wch  the  title  thto  is  to  be  deduced  accdg  to  these 
Condons  if  more  recent]  ]. 

8.  (b).  The  vendors  shl  not  be  Required  to  furnish  any 
evidce  of  the  identity  of  the  psnt  with  any  former  descrip- 

nified  thfrom  by  the  pchaser's  covt,  to  be  contd  in  the  convce, 
a  duplicate  whof  shl  be  prepared  &  exted  by  the  pchaser  at  his 

expse."  The  expedient  of  selling  subject  to  an  annuity  may  be  had  re- 
course to  where  it  cannot  be  released  except  by  means  of  the  C.  A.  1881>  s.  B, 
or  the  S.  L.  A.  1882,  s.  5. 

As  to  freeing  land  sold  from  incumbrances,  see  the  C.  A.  1881,  s.  5 ;  and  as 
to  settled  estates  the  S.  L,  A.  1882,  ss.  6,  24  (4,  5,  6). 

(a)  This  condition  may  in  general  be  omitted  in  reliance  on  the  statatoiy 
provision,  unless  it  is  extended  to  documents  less  than  twenty  years  old,  or, 
the  last  part  in  brackets  is  required ;  see  p.  228.  It  should  not  without 
reason  be  extended  to  recent  documents ;  and  sometimes,  especially  where 
a  document  is  of  an  ex  parte  nature  (such  as  a  disentailing  deed,  or  a  deed 
enlarging  a  long  term)  its  nature  ought  to  be  stated.  Where  the  land  is 
registered  with  absolute  or  qualified  title  this  condition  can  only  be  required 
as  to  incumbrances  existing  at  first  registration  or  as  to  qualifications. 

(b)  See  other  forms  in  SPBCiAii  Conditions.  This  condition  wiU  rarely 
be  required  in  the  case  of  land  registered  with  absolute  or  qualified  title.  As 
to  the  boundaries  of  registered  land,  see  L.  T.  A.  1876,  s,  88,  L.  T.  A.  1897: 
8.  14  J  L.  T.  R.  209  et  seq,  and  see  the  condition,  post,  p.  266. 
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tion  of  the  ppty  [any  lot]  beyond  what  may  be  afforded  by 
the  monimts  themselves,  nor  to  reconcile  differg  descriptions 
[nor  to  distinguish  the  freehd  from  the  copyhd  pt  of  the  ppty, 
nor  the  pts  held  under  different  titles]. 

[9  (a).  The  expse  of  obtaing,  attemptg  to  obtain,  fumishg,  Bxpemes 
abstractg,  makg,  verifyg,  producg,  inspectg  &  examing  all  ^^^' 
deeds,  documts,  statutory  declons,  certfes,  evidce,  &  informon 
whatsr,  not  in  the  vendors'  posson,  &  all  copies  of  or  extracts 
from  deeds,  wills,  or  other  documts,  whether  in  their  posson 
or  not,  for  whatever  ppose  the  same  resply  shl  be  required, 
&  of  all  searches,  enquiries,  &  journeys  for  any  of  the  above 
ppoees  shl  be  borne  by  the  pchaser.] 

9  (b).  [The  expse  of  producg  such  munimts  of  title  as  are  Another 
in  the  posson  of  mtgees  for  the  ppose  of  verifyg  the  abstract  ^°™* 
shl  be  borne  by  the  vendor.] 

[10.  No  objon  or  requon  shl  be  made  on  acct  of  the  non-  iiegUtra- 
registron  in  the  coy  register  of  any  deed,  will,  or  other  doct.]     *--  W- 

11.  The  expse  attendg  the  stampg  of  any  unstamped  or  stamping 
insufftly  stamped  docs  exted  bfe  the  17th  day  of  May,  1888,  ^^^' 

or  order  of  Court  (if  any  such  there  be),  shl  be  borne  by  the 
pchaser. 

12.  On  paymt  of  the  balce  of  the  pchase-moy  the  [each]  Convey- 
pchaser  shl  be  en  tied  to  a  (/)  pper  assurce  of  the  ppty  [lot  or  *°^* 
lots  pchased  by  him]  from  the  vendors  &  all  other  necy  pties, 

if  any,  such  assurce  [&  every  other  instrumt  &  act  wch  shl  be 
required  by  the  [any]  pchaser  for  gettg  in  or  releasg  any  out- 

(e)  This  condition  may,  and  now  is  in  practice  UBnally  omitted  in  reliance  As  to 
on  the  statutory  provision  (see  p.  229).  expenses. 

(d)  As  to  re^stration  it  seems  better  to  bar  the  right  to  reqmre  it  (as  it  ^^  ^  regis- 
Doay  not  admit  of  being  done)>  than  merely  to  throw  the  expense  on  the  ^'^^^'^ 
piuchaaer;  see  Qirling  ▼.  Girling,  W.  N.  1886, 18  ;  30  Sol.  J.  238. 

(e)  As  to  stamping,  see  p.  230 ;  as  to  the  date,  see  the  Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  s.  117.  The  Finance  Act,  1898  (61  &  62  Vict.  c.  10, 
8.  6),  proYides,  that  a  conveyance  on  sale  shall  include  a  foreclosure  order, 
wbich  appears  to  be  in  accordance  with  the  prior  law  :  Inland  Revenue  Com- 
misiumers  v.  Tod  [1898],  A.  C.  399. 

(/)  For  registered  land  say,  "transfer  (g)  ready  for  registron 
in  the  Land  Registry  Office,  and  to  have  the  land  certificate 
deposited  at  the  office,  to  enable  his  transfer  to  be  registered, 
and  also  if  he  thinks  fit  a  proper  assurce  not  intended  to 
be  registered." 

(g)  For  form  of  transfer,  see  L.  T.  B.  form  14  et  seq, 

16  2 
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As  to 
ooven&nts 

(6). 
Trastees, 


Diatricta 
▼here 
registra- 
tion U  com- 
pulsoiy. 


Registered 
l&nd. 


As  to 
trustees' 
covenants 
for  title. 


Concur- 
rence  of 
benefici- 
aries. 


standg  este,  rt,  or  intt,  or  for  completg  the  vendors'  title,  or 
for  any  other  ppose  (g)']  to  be  prepared,  made,  &  done  by  & 
at  the  expse  of  the  pchaser  (a)  [who  shl  also  bear  the  expse  of 
the  perusal  on  behalf  of  &  exon  &  acknowemt  by  all  pties 
other  than  the  vendors  [&  their  mtgees  (aa)]  of  every  such 
assurce  &  instrumt]  [&  the  draft  of  every  such  assurce  & 

instrumt  shl  be  left  not  less  than days  &  the  engrossmt 

thof  shl  be  left  not  less  than  10  days  bfe  the  sd  day 

of at  the  office  afsd,  for  perusal  <fc  exon  resply  by  the 

vendors  &  other  conveyg  pties,  if  any], 

13.  The  vendors  being  trees,  or,  **  exors,"  or,  **  mtgees  sellg 
under  a  power,'*  or  as  the  case  may  he,  shl  not  be  required  to 
enter  into  any  covt  except  the  usual  express  or  implied 
statutory  covt  that  they  resply  have  not  incumbered  [&  the 

acknowemt  as  to  munimts  mentd  in  the condon],  &  the 

concurrce  of  the  psons  beneficially  interested  [except  any  pson 
whose  consent  is  necy  to  the  sale],  or,  **  of  the  mtgor,"  in  the 
assurce  of  the  ppty  [any  lot]  (c)  shl  not  be  required.      [Any 

(g)  See  as  to  this.  Dart,  176,  798 ;  in  a  simple  case  the  words  in  these  two 
brackets  may  be  omitted.  The  words  in  the  subsequent  bracket  limiting  a 
time  for  leaving  the  conveyance  for  execution  are  usually  inserted,  but  are 
practicaUy  of  little,  if  any,  use. 

(a)  In  places  where  registration  is  compulsory,  but  the  land  is  not  regis- 
tered, and  the  conveyance  to  the  purchaser  is  not  to  contain  any  provision 
for  the  benefit  of  the  vendor,  say  here  "  or  at  the  option  of  the  pchaser 

to  require  the  vendor  to  consent  to  any  applicon  made  by  the 
pchaser  to  be  regrd  or  to  have  regrd  in  his  stead  any  nominee 
or  nominees  as  propter  or  proptors  of  the  ppty  [lot  or  lots 
pchased  by  him]." 

(cm)  V7hen  the  estate  is  settled  the  costs  of  the  mortgagees  of  the'  life 
estate  ought  to  be  excluded ;  Cardigan  v.  Curzon  Howe,  41  Ch.  D.  375 ; 
see  Cholditch  v.  Jones  [1896],  1  Ch.  at  p.  47. 

(b)  Having  regard  to  L.  T.  A.  1897,  s.  16  (3),  covenants  for  title  can  rarely 
be  required  in  the  case  of  land  registered  with  absolute  title,  or  after  the 
first  transfer  for  value  of  land  registered  with  qualified  or  possessory  title. 

(c)  The  above  exclusion  of  the  liability  of  trustees,  mortgagees,  and 
other  fiduciary  vendors  to  enter  into  any  covenants  for  title,  except  against 
their  own  incumbrances,  as  it  expresses  only  what  is  the  perfectly  settled 
rule  where  the  character  in  which  they  are  selling  is  stated  (see  Dart,  146, 
622),  may  be  omitted,  but  it  is  very  common  to  insert  it.  It  is  also,  speaking 
generaUy,  equally  clear  that  on  a  sale  by  executors,  or  by  trustees  or 
mortgagees  selling  under  a  power,  the  concurrence  of  the  beneficiaries  or 
mortgagor  cannot  be  required ;  but  as  in  exceptional  cases  it  may  be  other- 
wise (see  Dart,  617),  it  is  desirable  to  provide  for  this  expressly ;  as  should 
also  be  done  where  a  tenant  for  life  or  other  person  joins  to  consent  (see 
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pson  joing  in  the  conveyce  as  a  necy  consentg  pty  shl  not  be  OonMntiiig 
required  to  enter  into  any  covt  except  that  he  has  not  done  ^^*^^* 
anythg  to  prevent  his  so  consentg].     [As  the  vendor  is  sellg  Tenant  for 
as  tenant  for  life,  or,  "  limd  owner,"  under  the  powers  of  the  settled 
S.  L.  A.  1882  to  1890  (d),  his  covts  for  title  &  further  assurce,  ^^^  Act. 
whether  expd  or  implied,  shl  as  regards  the  reversion  or  remr 
expectant  on  his  [life]  este  in  the  ppty  be  qualified  so  as  to 
extend   only   to  the  acts  of  himself  &  psons  claimg  under 
him  (f)]. 

14.  Custody  of  title  deeds  dt  acknmt  d  undertg  as  to  prodon, 
dc.j  if  required,  see  Special  Condons,  p.  808  et  seq.  (/). 

[15.  Apportiofimt  of  rents,  dc,  if  necy,  see  Special  Condons, 
p.  289]. 

16.  Within,    fourteen,    days    after    the    delivery    of    the  Reqnisi- 
abstract  {g)  the  [each]  pchaser  shl  furnish  to  the  solor  of  the  **°°"' 
vendors  a  statemt  in  writg  of  his  requons  &  objons  eurisg  on 
the  abstract,  parlars,  &  condons  [&  within,  seven,  days  after 
the  delivery  of  the  vendors'  replies  to  the  pchaser's  requons 
k  objons  (if  any),  the  pchaser  shl  furnish  to  the  solor  of  the 

Barl  Pouleit  ▼.  Hood,  5  Eq.  115;  Re  Sawyer,  33  W.  K.  26),  either  bj  providing   Coyenants 
(as  above)  that  he  shall  only  be  required  to  covenant  that  he  has  not  done   by  tenant 
anything  to  prejudice  his  power  of  consenting,  or  (in  the  case  of  a  tenant  ^^^  "^^ , 
for  life)  by  restricting  his  covenants  for  title  as  if  he  were  the  vendor,  as  in   <^<*°"®'***°g- 
the  next  variation,  or  by  excluding  altogether  his  liability  to  covenant. 

(d)  On  a  sale  by  a  tenant  for  life  or  other  limited  owner  under  the   Notices 
S.  L.  A.,  it  should  be  seen  that  the  proper  statutory  notices  of  the  intended   under 
sale  are  given  to  the  trustees  and  their  solicitors  at  least  a  month  previously,   ^^^^^^ 
nnder  s.  46  of  the  Act  of  1882 ;  or  else  that  the  notices  are  waived  under  the  °   ' 
Act  of  1884,  s.  5 ;  and  that  trustees  for  the  purposes  of  the  Acts  are  properly 
constituted  to  receive  or  waive  the  notices  ;  see  as  to  this,  and  generally  the 

note  on  the  Act,  infra.  Conveyances  on  Sale. 

(e)  This  qualification  of  the  covenants  of  a  tenant  for  life  is  now  sane-  Oovenante 
tioned  by  general  practice  (see  Dart,  619),  and  would  probably  be  held  of  tenant 
proper  under  an  open  contract.  for  life. 

(/)  The  rights  of  the  purchaser  to  the  possession  or  production  of  muni-    Registered 
ments  of  title  appear  to  be  the  same  in  the  case  of  registered  and  unregistered  land. 
land. 

(g)  I.e.,  a  complete  abstract,  meaning  thereby  as  complete  an  abstract  as  Delivery  of 
the  Tender  can  from  the  documents  in  his  actual  or  constructive  possession  abstract. 
supply  ;  HohBon  v.  Bell,  2  Beav.  17 ;  Morley  v.  CooJk,  2  Ha.  Ill ;  Steer  v. 
Crowley,  14.  0.  B.  at  p.  859.  The  condition  does  not  apply  to  an  objection 
which  goes  to  the  root  of  the  title.  Be  Tanqueray-Willaumef  20  Ch.  D.  at  474. 
The  conditions  sometimes  limit  a  time  for  delivery  of  the  abstract ;  but  this 
is  objectionable,  though  it  may  be  stipulated  for  on  a  sale  by  private  con- 
tract As  to  the  right  of  the  purchaser  to  rescind  on  non-delivery  of  an 
abstract  within  a  reasonable  time,  see  Compton  v.  Bagley,  [1892]  1  Ch.  313. 


246  CONDITIONS   OF   SALE. 

vendors  a  statemt  in  writg  of  his  further  requons  or  objons  (if 
any)  arisg  on  such  replies]  {a) ;  &  every  requon  or  objon  not 
so  stated  shl  be  considered  as  waived,  &  for  the  ppose  of  any 
objon  or  requon  an  abstract  shl  be  deemed  perfect  if  it  supply 
the  informon  suggestg  the  same  although  orwise  defective  ;  & 
if  no  requon  or  objon  is  so  stated,  the  title  shl  be  considered 
as  accepted  (b) ;  &  in  these  respts  time  shl  be  deemed  of  the 
essce  of  the  contract ;  &  if  the  [any]  pchaser  shl  make  & 
insist  on  any  objon  or  requon,  eir  as  to  title,  convce,  or  any 
mre  appearg  on  the  parlars  (c),  condons  or  abstract,  or  orwise 
wch  the  vendors  shl  be  unable  or  [on  the  ground  of  difficulty, 
delay,  or  expse,  or  on  any  other  reasble  ground]  (d)  unwillg  to 
remove  or  comply  with,  the  vendors  shl,  notwg  any  prevs 
negotion  or  litigon  (g),  be  at  Uberty  on  givg  to  the.pchaser  not 

(a)  The  addition  in  brackets  is  Bometimes  inserted,  and  may  be  nseful  to 
prevent  delay. 

(b)  See  Want  y.  BtallihroM,  L.  B.  8  Ex.  175 ;  Re  Tanqueray-WiUavme  ^ 
Landau,  20  Cb.  D.  465. 

(e)  As  to  these  words,  see  Be  Terry,  82  Oh.  D.  14.      A  defect  of  title 
would  be  within  this  rescission  clause,  although  falling  within  the  clause 
giving  the  purchaser  a  right  to  compensation  :  Ashhumer  v,  SeweU,  [1891J 
8  Oh.  405. 
As  to  (d)  The  rescission  clause  is  now  practically  universal  on  sales  by  auction, 

roBcissioD      and  is  very  commonly  insisted  on  by  vendors  on  sales  by  private  contract ; 
clause.  }yix^  {^  proper  form  is  somewhat  doubtful.    Notwithstanding  what  was  said 

in  Hardman  v.  Child,  28  Ch.  D.  712,  it  is  the  practice  to  extend  it  to  requi- 
sitions as  to  conveyance  as  well  as  title.  Without  the  above  qualification  in 
brackets  it  g^ves  a  power  which  may  be  used  by  an  unscrupulous  vendor 
unfairly  as  a  means  of  escaping  from  the  contract  in  order  to  accept  a  better 
offer  (see  22  Sol.  J.  626),  but  see  Smith  v.  Wallace,  [1895]  1  Ch.  385 ;  on  the 
other  hand,  the  words  in  brackets  may  expose  the  vendor  to  a  controversy. 
It  has  been  held  that  a  vendor  with  no  title  or  a  radically  bad  one,  cannot 
avail  himself  of  such  a  condition  (Nelthorpe  v.  Holgate,  1  Coll.  203  ;  Bowman 
V.  Hyland,  8  Ch.  D.  588;  Be  D&ighton  4"  Harris's  Contract,  [1808]  1  Ch.  458); 
but  the  present  tendency  seems  to  be  to  restrict  this  to  cases  where  the 
defect  was  known  to  the  vendor  at  the  time  of  the  sale,  and  is  such  that  the 
attempt  to  sell  under  such  a  condition  is  dishonest  (see  HeppenstaU  v.  Sote, 
88  W.  £.  30).  A  serious  defect  of  title  should  of  course  be  the  subject  of  a 
special  condition.  If  the  right  to  rescind  is  reserved,  in  case  the  purchaser 
makes  and  insists  on  the  requisition,  the  vendor  cannot  rescind  without  first 
answering  it  (Turpin  v.  Chambers,  29  Beav.  104 ;  DuddeU  v.  Simpson,  2  Ch. 
102) ;  but  where  the  words  "  and  insist  on "  are  absent,  the  vendor  may 
rescind  summarily  on  the  making  of  the  requisition ;  see  Be  Glenton,  53  L.  T. 
434 ;  Be  Starr  Bowkett,  ^c,  42  Ch.  D.  376,  and  remarks  thereon,  33  Sol.  J. 
434 ;  Woolcott  v.  Peggie,  15  App.  Ca.  42.  The  condition  should  give  the 
purchaser,  as  above,  a  reasonable  opportunity  of  withdrawing  the  requi- 
sition (see  Be  Dames,  27  Ch.  D.  172  ;  29  Ch.  D.  626  ;  Dart,  188). 

(e)  To  preclude  the  vendors'  right  to  rescind  in  such  cases  actual  waiver 
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less  than  ten  days'  notice  in  writg  to  annul  the  sale,  in  wch 
case,  unless  the  objon  or  requon  shl  have  been  in  the  mean- 
time withdrawn,  the  sale  shl,  at  the  expiron  of  the  notice,  be 
annuUed,  the  pchaser  being  in  that  event  entld  to  a  return  of 
the  deposit,  but  witht  intt,  costs,  or  compenson  (/). 

17  (a).  If  any  error,  misstatemt,  or  omission  shd  be  dis-  Compenaa- 
covered  in  the  parlars  [or  plan],  the  same  shl  not  annul  the  misdescrip- 
sale,  but  a  reasble  abatemt  or  compenson  in  respt  thof  [except  ^^^^  (s')- 
as  to  the  quantities,  wch  are  believed,  &  shl  be  taken  to  be 
correct],  shl  be  allowed  or  pd  by  the  vendors  or  pchaser,  as 
the  case  may  be,  regard  being  had  to  the  amt  of  the  pchase- 
moy,  provd  the  same  shall  be  demanded  in  writg,  prior  to  [the 
time  hby  fixed  for]  complon  of  the  pchase  [for  wch  ppose 
time  shl  be  deemed  to  be  of  the  essence  of  the  contract]  (/t), 
the  amt  to  be  fixed  by  the  auctioneer,  or,  "  by  two  referees,  one 

of  his  right  by  acquiescence  in  the  litigation  is  necessary^  Ibclocs  ▼.  Towell, 
[1898]  2  Ch.  285,  citing  Be  Arbih,  [1891]  1  Ch.  601. 

(/)  If  there  is  no  deposit^  saj,  '*  &  the  vendor  shl  not  be  liable  to   Variation 

pay  to  the  pchaser  any  costs  or  compenson."    The  following  is  JeMrit^ 
sometimefl  added,  ''  &  thrupon  the  contract  &  abstract  &  all  docs 
delivered  by  either  pty  to  the  other  shl  be  returned." 

(g)  As  to  this  condition^  see  Dart,  V.  &  P.  150  et  seq.    It  has  been  said  As  to  com 
(Dart,  p.  158),  on  the  authority  of  White  y.  Cuddon,  8  CI.  &  Fin.  766^  that  pensation 
tnutees  are  not  justified  in  allowing  compensation  for  their  own  errors ;  but  ^^^  orrora 
that  case  hardly  supports  the  proposition  in  so  broad  a  form,  and  the  ^  ^ 
judgments  in  Dunn  y.  Flood,  28  Ch.  D.  591  et  seq,  seem  to  show  that  it  may  trustees. 
in  some  cases  eYen  be  necessary  to  insert  it ;  the  general  practice  is  belicYed 
to  be  to  insert  such  a  condition  without  regard  to  the  question  whether  the 
vendors  are  trustees  or  not,  and  there  seems  no  reason  against  using  it  if 
oonvenient.     The  point  is  not  affected  by  the  T.  A.  1893,  s.  14,  as  that 
applies  only   to   depreciatory  conditions,  which    this  is   not   {Hohson  y. 
Bell,  2  BeaY.  17).    There  is,  of  course,  no  objection,  especially  since  the  Act 
jnst  mentioned,  to  the  use  of  the  condition  17  (c)  excluding  compensation, 
which  is  now  more  usual.    For  another  form  of  condition,  as  to  compensa- 
tion, see  p.  222.    As  to  what  misdescriptions  are  coYered  by  such  a  con- 
dition, see  Be  Terry,  82  Ch.  D.  14 ;  Be  Fawcett,  42  Ch.  D.  150 ;  Be  Aspinalls, 
60  li.  T.  595.    As  to  the  measure  of  compensation,  see  Be  Chifferiel,  40  Ch. 
D.  46.    As  to  the  position  of  a  mortgagee  Yendor,  who  allows  compensation 
for  an  error  of  description,  see  TonUin  y.  Luce,  41  Ch.  D.  573,  Yaried  46  Ch. 
D.  191. 

(h)  It  is  now  settled,  after  some  conflict  of  authority,  that  in  the  absence 
of  these  words  the  purchaser  could  obtain  compensation  after  completion ; 
Dart,  901 ;  Palmer  y.  Johneon,  13  Q.  B.  D.  351 ;  and  see  Clayton  y.  Leech,  41 
Ch.  D.  108. 
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to  be  appted  by  each  pty,  or  their  umpire,  psuant  to  thd  Arbi- 
tron  Act,  1889,"  whose  decision  shl  be  final. 
The  same.        17  (b).  If  any  error  or  omission  shl  be  found  in  the  parlars. 
Short  form,  the  Same  shl  not  annul  the  sale,  but  a  reasble  compenson   (if 
demanded  in  writg  bfe  complon)  shl  be.  allowed  or  pd  by  the 
vendors  or  pchaser,  as  the  case  may  be,  to  be  settled  by  two 
referees,  or  their  umpire,  in  the  usual  way. 
The  same,        17  (c).  Thb  ppty  is  believed,  &  shl  be  taken  to  be  correctly 
the^ri^     described  as  to  quantity  &  orwise ;    &  any  error,  misstatemt, 
to  compen-  or  omission  in  the  parlars  [or  plan]  shl  not  annul  the  sale,  or 
w  ion  {a),    ^^  ^  ground  for  any  abatemt  or  compenson  on  eir  side. 
Non-com-         18.  If  the  [any]  pchaser  fail  to  comply  with  any  of  these 
wHh  con-     Condons,  his  deposit  shl  be  absolutely  forfeited,  &  the  vendors 
ditions  {b).  shl  be  at  liberty  (witht  being  obliged  to  tender  a  convce)  to 
resell  the  ppty  [lot  or  lots  sold  to  him],  eir  by  public  auction 
or  private  contract ;  &  the  deficiency  (if  any)  arisg  on  such  re- 
sale, &  all  expses  attendg  the  same  or  any  attempted  resale, 
shl  be  made  good  &  pd  by  the  pchaser  at  the  psnt  sale  as 
liquidated  damages  ;.  and  any  increase  of  price  on  such  resale 
shl  belong  to  the  vendors. 

m 

Memorandum  (c). 
Mem,  p.  237. 


(a)  See  as  to  this.  Dart,  731  et  seq. ;  Be  Terry,  32  Ch.  D.  14;  Re  Beyfus,  39 
Ch.  D.  110.    As  to  the  boundaries  of  registered  land,  see  p.  266,  form  vm. 

(b)  See  Eswm  v.  Daniell,  L.  R.  10  C.  P.  638;  Hovoe  v.  Smith,  27  Ch.  D.  89; 
Boper  Y.  Arnold,  36  Ch.  D.  384;  37  Ch.  D.  96;  14  App.  Cas.  429 ;  Isaacs  v. 
Towell,  [1898]  2  Ch.  285. 

(c)  See  note,  p.  237. 
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ni. 

GENERAL  CONDITIONS  on  Sale  by  Auction  oJ 
Leaseholds.  Variations  for  a  Sale  in  Lots,  and 
adapted  to  different  circumstances  (d),  and  fo7'  Beois- 
tebed  Land. 

1.  As  to  biddgs,  dtc,  p.  285. 

2.  Valuon  of  fixtures,  d'C.  See  Special  Condons,  I.,  iii.,  p.  266. 

3.  Deposit  d  complon,  p.  286(e). 

4.  Posson  d  intt,  p.  289. 

5.  The  ppty  [each  lot]  is  sold  Bubjt  to  the  rents,  covts,  &  EasementB^ 
Condons  of  the  lease  [or  underlease]  by  wch  the  same  is  held  as  Jj*^"**^*^ 
stated  in  the  parlars,  &  subjt  also  to  all  rights  of  way,  water, 
drainage,  light,  &  other  easemts,  if  any,  afifectg  the  same,  &  to 

the  underleases  or  agrmts  with  the  sub-tenants  or  occupiers. 

6-  Purchaser  to  have  notice  of  contents  of  lease,  dc,  (/)  see 
p.  2S6. 

7.  The  title  to  the  ppty  [each  lot]  shl  commce  with  the  lease  Title  {g), 
[or  underlease]  under  which  the  same  is  held  as  stated  in  the 
parlars  &  the  pchaser  shl  not  call  for  the  prodon  of  or  make 
any  objon  or  requon  resptg  the  lessors  or  prevs  title  although 
the  same  may  be  recited  or  refd  to,  or  he  may  orwise  have  notice 
thof  but  shl  assume  that  such  [under]  lease  was  well  granted 
[and  that  any  lease,  or  "  underlease,"  purportg  to  be  grted  in 
exercise  of  a  power  was  in  conformity  with  such  power]  (h). 
For  registered  land,  see  Special  Condons,  III.,  p.  265  et  seq. 

[8.  As  to  recitals  being  evidce,  p.  242.] 

9.  Identity,  p.  242. 

*-  , 

(d)  See  the  notes  to  the  last  Precedent,  and  the  Preliminary  note,  p.  229, 
and  see  also  Special  Conditions,  IV. 

(e)  For  the  form  of  transfer  of  registered  leaseholds ,  see  L.  T.  B. 
form  XXX. 

(/)  See  Reeve  v.  Berridge,  20  Q.  B.  D.  523;  Re  Davis  ^  Cavey,  40  Ch.  D. 
601 ;  Cox  V.  Coventon,  31  Beav.  878.  Midgler  v.  Smith,  1893,  W.  N.  120;  Re 
WhUe  4"  Smith's  Contract,  [1896]  1  Ch.  037.  Care  should  be  taken  not  to 
misdeficribe  on  underlease  as  a  lease  ;  see  Re  Beyfus,  39  Ch.  D.  110. 

{g)  This  condition  will  be  required  in  the  case  of  registered  leaseholds  Registered 
unless  they  are  registered  with  absolute  title ;  L.  T.  £.  45 ;  as  to  qualified  leaseholds, 
title,  see  L.  T.  B.  49. 

{h)  As  to  the  omission  of  this  and  the  next  condition  under  the  Y.  &  P. 
Act,  1874,  s.  2  (2),  and  the  C.  A.  1881,  s.  3  (1,  4,  5),  see  above,  p.  228.  For 
other  forms,  see  Special  Conditions,  II. 
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Evidence  of 
perform- 
ance  of 
covenants 

(a). 


Indemnity 
to  vendors 
against 
rent)  &c. 

(ft). 


As  to 

indemnity 
against 
rent,  kc. 


Registered 
leaseholds. 


10.  The  rect  for  the  last  rent  accrued  due  prevsly  to  the 
complon  of  the  pchase  in  respt  of  the  ppty  [each  lot]  shl  be 
accepted  as  conclusive  evidce  of  the  pformce  &  observce  of  all 
the  covts  &  Condons  in  the  lease  [or  underlease]  under  wch 
the  same  is  held  [&,  in  the  case  of  an  underlease,  of  the 
paymt  of  all  rent  accrued  due  under,  &  the  pformce  or  ob- 
servce of  all  the  covts  &  condons  contd  in,  the  superior  lease], 
or  of  the  effectual  waiver  of  any  breach  of  any  covt  or  condon 
up  to  the  complon  of  the  pchase,  witht  proof  being  required  of 
the  title  or  authority  of  the  pson  giving  such  rect. 

[11.  Expses,  p.  248.] 

[12.  Registron  dc  stampg,  p.  243.] 

13.  Convce  dc  covts,  pp.  243,  244  (aa). 

14.  The  pchaser  [of  each  lot]  shl  covt  to  indemnify  the 
vendors  [&  the  este  of  their  t^stor]  agst  the  rents  &  covts  of  the 
lease  [under  wch  the  same  is  held],  &  shl  for  that  ppose,  if  re- 
quired, exte  &  deliver  to  the  vendors  a  duplicate  of  the  assnmt  to 
be  prepared  &  stamped  by  &  at  the  expse  of  the  pchaser  (o). 

15.  Custody  of  title  deeds  dc  acknmt  as  to  prod^n,  dc,  if 
required,  see  Special  Condons,  XIII. 

[16.  Apportionmt  of  rents,  dec,  ifnecy,  see  Special  Condons, 
IX.] 

17.  Time  for  deliverg  requons,  dec.,  p.  246. 

18.  Compenson  for  misdescription,  pp.  247,  248. 

19.  Non-compliance  with  condons,  p.  248. 
Form  of  mem  of  contract,  p.  237. 

(a)  As  to  the  omission  of  this  condition  under  the  C.  A.  1881,  s.  3  (4^  5), 
see  above,  p.  229.    For  other  forms,  see  Spboial  Conditions,  IV. 

(oa)  See  where  re^tration  Ib  compulsory,  note  (a),  p.  244.  Where  the 
legal  estate  will  not  pass  till  reg^tration,  add  at  the  end  qf  the  form, 

''  And  the  pchaser  sbl  be  regrd  as  proptor  of  the  hrds  com- 
prised in  the  sd  lease  within days  after  complon." 

(b)  The  indemnity  may  be  required  although  the  vendor  is  only  an  assignee 
of  the  lease,  as  he  or  his  testator  may  have  entered  into  a  similar  covenant^ 
and  as  it  has  been  held  that  he  remains  liable  to  the  lessor  under  the 
Apportionment  Act,  1870,  for  an  apportioned  part  of  the  current  rent  which 
becomes  due  after  completion:  Bwan»ea  Bank  v.  Thomat,  4  Ex.  D.  94,  a 
questionable'decision.  The  provision  may  be  omitted,  as  the  purchaser  is 
bound  to  give  the  covenant :  Dart,  Y.  k  P.  629.  The  covenant  mentioned 
in  this  condition  is  implied  by  a  regplstered  transfer,  L.  T.  A.  1875,  s.  39 ; 
but  words  negativing  the  implied  covenant  may  be  added  to  the  transfer, 
L.  T.  R.  91. 

(c)  It  is  believed  to  be  now  usual  to  throw  the  expense  of  a  duplicate  of 
the  conveyance  (which  is  inconsiderable)  on  the  purchaser. 
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IV. 

Furniture  (d). 

1.  Biddg,  p.  285. 

2.  The  pchasers  are  when  required  to  pay  down  immedly  a  Deposit. 
deposit  of  5s.  in  the  pound,  or  such  oth^r  sum  as  the  auc- 
tioneer may  name  in  pt  paymt,  each  deposit  to  be  applicable 

to  any  or  all  lots  pchased,  &  to  give  their  names  &  addresses 
when  required,  in  default  of  wch  the  lot  or  lots  so  pchased  to 
be  at  the  disposal  of  the  auctioneer. 

8.  No  lot  be  removed  durg  the  progress  of  or  on  the  days  RemoTai. 
of  sale.      The  lots  to  be  taken  away  with  all  faults,  imperfons 
&  errors  of  every  description  at  the  pchaser's  expse  &  risk,  on 
the  two  days  follg  the  last  day's  sale  &  the  remr  of  the  pchase-  Oompie- 
moy  to  be  pd  bfe  delivery,  the  auctioneers  not  being  respon-  ^^^^' 
sible  for  the  correct  description,  genuineness  or  authenticity  of 
or  any  default  or  defect  in  any  lot ;  &  making  no  warranty  {e) 
whatever.      In  cases  where  one  buyer  pchases  more  than  one 
lot  the  whole  of  the  acct  of  the  lots  pchased  is  to  be  pd  bfe 
any  lot  be  delivered,  &  no  allowce  whatsr  will  be  made  for 
error  in  description  or  quantity,  but  the  lots  are  to  be  cleared 
as  shown  at  the  sale.      If  from  any  cause  the  auctioneers  shl 
be  unable  to  deliver  a  lot,  the  deposit-moy  (if  any)  shl  be 
returned  to  the  pchaser  witht  any  compenson  in  respt  of  such 
non-delivery. 

4.  All  lots  left  after  the  time  specified  will  be  liable  to 
any  expses  that  may  arise  from  their  not  having  been  cleared 
in  accordce  with  the  8rd  condon. 

5.  Thb  pchasers  to  be  ansble  for  all  damage  they  may  do 
to  any  lot  or  lots  or  to  the  premes  in  taking  down  or  removg 
their  respive  lots. 

6.  Upon  failure  of  complyg  with  the  above  condons  the  Non-com- 

^ pliance. 

(d)  No  memoTanduin  is  required,  as  the  contract  becomee  enforceable  by 
the  payment  of  the  deposit  (Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71), 
8.  4).  An  auctioneer's  memorandum  of  contract  of  sale  of  moveable  chattels 
is  a  biU  of  aale  within  the  Act  of  1878,  if  no  part  of  the  purchase-money  is 
paid,  no  earnest  given,  and  no  part  of  the  goods  is  accepted  and  received 
by  the  purchaser,  see  the  Sale  of  Ooods  Act,  1893  (supra)  :  Re  Roberta, 
86  Ch.  D.  196. 

(e)  As  to  wajranty,  see  Goodeve,  P.  P. 
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Reserva- 
tions. 


moy  deposited  shl  be  forfeited ;  the  lots  uncleared  mthin  the 
time  afsd  shl  be  resold  eir  by  public  auction  or  private  con- 
tract &  the  deficiency  (if  any)  at  such  second  sale  togr  with 
all  chges  attendg  the  same,  shl  be  made  good  by  the  defaulter 
or  defaulters  at  this  psnt  sale  &  be  recoverable  as  &  for  liqui- 
dated damages,  but  any  surplus  that  may  arise  thfrom  shl 
belong  solely  to  the  vendor. 

7.  The  auctioneer  reserves  the  rt  of  alterg  the  arrangemt 
of  the  lots  by  selling  two  or  more  lots  as  one  lot  or  in  any 
other  way  he  may  think  pper ;  also  of  withdrawg  any  lot  or 
lots  &  of  alterg  these  condons  at  the  time  of  sale. 

8.  No  cheques  taken. 

9.  The  auctioneer  to  be  the  sole  arbitror  in  every  mre  of 
dispute. 


Biddings. 


Deposit  and 
security. 


Boundary 
fences. 


Purchaser 
to  give 
security. 


Underwoods. 

I.  No  pson  to  advce  less  than  5a.  per  acre  at  each  biddg  nor 
retract  a  biddg.  The  highest  bidder  to  be  the  pchaser,  & 
shd  any  dispute  arise  as  to  the  biddgs,  the  lot  shl  be  put  up 
again  at  the  last  previous  biddg.  There  will  be  a  reserve  on 
each  lot. 

II.  Each  pchaser  shl  immedly  pay  down  a  deposit  of  10  p.c. 
on  his  pchase-moy,  &  sign  an  agrmt  in  the  form  sub- 
joined, &  within  3  days  from  the  day  of  sale  give  a  bond, 
with  such  one  or  more  sureties  as  shl  be  required  &  be 
approved  of  by  the  agent  of  the  vendors,  for  the  due  paymt 
of  the  balce  of  his  pchase-moy  at  10  months  from  the  day  of 
sale. 

III.  The  lots  will  be  sold  by  the  acre,  &  where  any  lot  abuts 
on  a  boundary  fence  the  vendors'  workmen  will  at  once  pceed 
to  make  such  fence,  using  any  materials  required  from  such 
lot. 

IV.  No  pchaser  will  be  allowed  to  commce  cuttg  any  wood 
until  the  vendors'  agent  is  fully  satisfied  with  the  proposed 
secy,  &  at  any  time  aftwds  the  vendors  may  call  for  further 
approved  secy,  &  give  notice  thof  to  any  pchaser  by  a  notice 
left  at  his  last  known  place  of  abode,  &  he  shl  give  the  required 
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secy  within  6  days  from  the  date  of  such  notice,  durg  wch 
time  no  pt  of  the  lot  shl  be  cut,  sold,  or  removed  ;  &  if  after 
the  lapse  of  such  6  days  the  pchaser  refuses  or  neglects  to 
give  the  required  secy,  his  lot  or  lots  shl  revert  to  the  vendors, 
with  all  the  labour  bestowed  thron,  &  the  vendors  shl  be  at 
fall  liberty  to  cut  the  remr  &  sell  &  dispose  of  the  same,  & 
also  any  wood  cut  but  not  removed  by  the  pchaser,  eir  by 
private  sale  or  public  auction,  &  if  any  deficiency  shl  be  found 
the  pchaser  shl  still  be  liable  to  make  it  good. 

V.  The  wood  shl  be  cut  in  a  pper,  customary,  and  workman-  Cutting. 
like  mner. 

VI.  The  pchaser  shl  leave  standg  all  young  standard  oaks  or  Certain 
other  tellers,  &  leave  uncut  all  the  firs  now  standg  in  any  of  ^  ^^  cut. 
the  woods,  doing  as  little  damage  as  possible  in  cuttg  &  clearg 

the  woods. 

vn.  All  horses,  oxen,   or  other   cattle   brought  into  the  Cattle  to  be 
woods  to  be  muzzled.     If  any  horse  or  other  beast  be  found  ™'*"^*^' 
'in  the  woods  after  the  1st  of  April  witht  a  muzzle,  the  pchaser 
on  whose  lot  it  shall  be  found  shl  pay  10s,  for  each  head  to  the 
vendors  as  liquidated  damages. 

Tin.  The  pchaser  shl  not  cut,  lop,  or  orwise  damage  the  Not  to  top 
timber,  trees,  tellers,  or  saplgs,  &  shl  make  satisfon  to  the  *^™^®''- 
vendors  for  all  loss  or  damage  they  may  sustain  by  the  care- 
lessness or  negligee  of  his  workmen  or  servants  employed  in 
the  wood,  &  no  pson  shl  have  any  authority  to  permit  or  order 
any  description  of  tree  or  wood  to  be  cut  but  what  is  clearly 
included  in  the  sale  &  strictly  underwood. 

IX.  The  wood  shl  be  all  cut  from  the  stubbs  bfe  the  1st  of  Work  to  be 

/••111 

AprD,  &  shl  be  cleared  from  the  woods  on  or  bfe  the  1st  of  May  JerLin    ^ 

next,  or  it  will  be  forfeited  to  the  vendors.  ^^^ 

X.  No  dogs  shl  be  allowed  to  go  into  the  woods  except  by  Dogs. 
leave  of  the  vendors. 

XI.  If  any  pchaser  shl  neglect  or  refuse  to  comply  with  any  Neglect  to 
of  the  above  condons  the  deposit-moy  &  the  wood  uncleared  ^^^i^con- 
shl  be  forfeited,  the  lot  or  lots  resold  by  public  or  private  sale,  ditions. 
&  the  deficiency  (if  any)  on  such  second  resale,  togr  with  all 
expses  attendg  the  same,  shl  be  made  good  by  the  defaulter  at 

the  psnt  sale,  &  be  recoverable  as  liquidated  damages. 
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Memoran-        It  IB  HBY  AOBD  betn  Messrs. ,  the  Auctioneers f  as  agents 

conteact.      ^OT  A.  &  B.  (a),  the  vendors,  & of ,  that  at  the  sale 


this  day  of  the  underwood  belongg  to  the  vendors  the  sd 

pchased  the  follg  lot  at  the  price  below  mentd,  subjt  to  the 

above-printed  condons,  &  that  he  has  pd  the  sum  of  £ 

as  a  deposit  &  in  pt  paymt  of  the  pchase-moy  to  the  sd 
Messrs. 

Lot at pounds shillgs pence  per  acre. 

As  wrrs  our  hands  this day  of . 

(a)  See  p.  287,  note  (e),  ScoreU  v.  BoxaU,  1  Y.  &  J.  896. 


SPECIAL  CONDITIONS. 


I. 

VaIjUations  oJ  Timber,  Fixtuebs,  &c.  (6). 

I.  The  timber  &  timber-like  trees,  down  to  the  value  of  one  Timber  (o). 
shillg  per  stick,  pollards,  tellers  &  underwood  down  to  the 
stab  [&  the  growg  crops]  shl  be  pd  for  by  the  pchaser  at  a 
yalaon  to  be  made,  at  the  jt  expse  of  the  vendors  &  pchaser, 
by  the  auctioneer  {d)y  or  failg  such  valuon,  at  their  fair  value : 
And  the  price  thof  shl  for  all  the  pposes  of  these  condons 
(except  as  to  paymt  of  deposit)  be  deemed  to  be  pt  of  the 
pchase-moy  [but  as  regards  the  copyhd  pt  of  the  ppty  such 
intt  only  as  the  vendors  have  in  the  timber  is  included  in  the 
sale]. 


(b)  See  as  to  sales  by  valuation^  Dart^  Y .  k  P.  257.    A  mere  appraisement  As  to 

b^  Talners  was  held  not  to  be  an  arbitration  within  the  meaning  of  the   raluations. 
Common  Law  Procedure  Act,  1854  (Ba  Dawdy,  15  Q.  B.  D.  426;  Be  Cwru$ 
WHaon,,  18  Q.  B.  D.  7 ;  Dart,  p.  260) ;  and  this  would  seem  to  be  so  also 
imder  the  Arbitration  Aot,  1889  (52  &  53  Vict.  c.  49). 

(c)  As  to  the  sale  of  timber  on  settled  estates  separately  from  the  land«   Ab  to  sales 
aee  CoeJberelZ  ▼.  Cholmeley,^  Buss.  565;  1  Buss.  &  M.  418;  6  Bligh,  N.  S.   of  timber. 
120;  1  CI.  &  F.  60 ;  Doran  v.  Wiltshire,  3  Sw.  699 ;  Be  Llewellin,  87  Ch.  D. 

817;  Dav.  Free.,  Vol.  HI.  295. 

(d)  Or,  "  By  2  psons,  one  to  be  named  by  the  vendors,  &  the 
other  by  the  pchaser,  or  by  an  umpire  to  be  named  by  the 
valuers  bfe  pcdg  to  the  valuon,  but  if  eir  the  vendors  or 
pchaser  refuse  or  neglect  to  name  a  valuer,  or  to  notify  the 
same  in  writg  to  the  other  pty  within  10  days  after  being 
reqted  by  such  pty  so  to  do,  or  if  eir  of  the  valuers  shd  refuse 
or  neglect  to  act  for  10  days  after  notice  in  writg  from  the 
other  valuer  callg  upon  him  so  to  do,  then  the  valuon  shl  be 
made  by  the  valuer  (if  duly  notified  as  af sd)  of  the  other  pty 
alone.'^' 
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The  same. 

Another 
form. 


Fixtures 
and  furni- 
ture. 


Crops, 
farming 
stock, 
tiUages, 
&c.,  "when 
farm  sold 
as  going 
concem(a). 


Game  pre- 
serving. 


Public- 
house  Tain- 
ationp. 


n.  The  timber  &  other  trees  on  each  lot  shl  be  pd  for  by 
the  pchaser  in  addon  to  the  amt  of  his  biddg  at  the  price 
named  in  the  parlars,  psuant  to  a  valuon  made  prevsly  to  the 

sale  by  Mr. ,  &  the  amt  of  such  valuon  shl  for  all  the 

pposes  of  these  condons  (includg  paymt  of  the  deposit)  be 
deemed  pt  of  the  pchase-moy. 

in.  The  shop  &  [tenant's]  fixtures,  fittgs,  &  furniture  in 
or  upon  the  ppty  [any  lot]  shl  be  pd  for  by  the  pchaser  at  a 
valuon  to  be  made,  &c.,  as  above,  No.  i.,  addg  in  the  case  of 
leasehdsy  "  &  the  decision  of  the  auctioneer,  or,  '  valuers  or 
umpire/  as  to  what  are  tenant's  fixtures  or  fittgs  shl  be  con- 
clusive." 

IV.  The  pchaser  shl  take  &  pay  for  at  a  fair  valuon  to  be 
made  by  2  referees,  to  be  named  one  by  the  vendors  &  the 
other  by  the  pchaser,  or  by  an  umpire  to  be  named  by  such 
referees  bfe  beginng  the  valuon,  the  [crops  &]  stk  (live  & 
dead),  &  the  hay  or  other  fodder,  straw  &  manure,  &  the  till- 
ages &  acts  of  husbdry,  or,  "  the  ploughgs,  seeds,  &  sowgs, 
labour  on  manures  &  work  done  on  the  land  after  harvest,  & 
the  labour  on  the  fallows,"  &  other  tenant's  ppty  usually 
taken  by  an  incomg  farm  tenant  from  an  outgoing  one,  such 
valuon  to  be  made  on  the  basis  of  the  custom  of  the  country 
prevsly  to  the  complon  of  the  pchase,  from  which  time  the 
same  resply  shl  be  at  the  risk  of  the  pchaser,  &  he  shl  be 
entled  (on  paymt  of  the  balce  of  the  pchase-moy  &  the  amt 
of  such  valuon)  to  enter  into  occupon  :  [But  the  vendors  shl 
be  entled  to  the  use  of  the  bams,  granary,  &  yards,  until  the 
1st  day  of  May  next,  for  the  ppose  of  housg,  thrashg,  & 
marketg  the  psnt  yr's  crops.] 

V.  Unless  an  arrangemt  shl  be  made  for  givg  the  pchaser 
the  control  of  the  game  preservg  pendg  the  complon  of  the 
pchase,  the  vendors  will  continue  to  preserve  as  if  they  were 
going  to  continue  the  enjoymt  of  the  este,  &  the  pchaser  shl 
on  complon  pay  to  them  the  sum  of  M for  the  expses  thof. 

VI.  The  pchaser  shl  take  at  a  fair  valuon,  to  be  made  by 
two  appraisers  (one  to  be  appted  by  the  vendors,  &  the  other 


(a)  See  p.  251,  note  (d).  The  sum  payable  on  a  farm  valuation  by  an 
incoming  tenant  is  generaUy  subject  to  rent  due  to  the  landlord,  see  Stafford 
V.  Gardner,  L.  R.  7  C.  P.  242. 


VALUATIONS.  257 

by  the  pchaser),  or  their  umpire  to  be  chosen  in  the  usual 
inner,  all  the  furniture,  tenant's  fixtures,  fittgs,  &  effects  on 
the  premes  (other  than  the  stk-in-trade,  &  such  things  as  the 
vendors  may  desire  to  remove),  &  the  decision  of  the 
appraisers  or  umpire  as  to  what  are  tenant's  fixtures  &  fittgs 
shl  be  conclusive.  The  pchaser  shl  also  take  such  of  the 
8tk-in-trade  upon  the  premes  as  shl  not  have  been  sold  or  dis- 
posed of  at  the  time  of  the  complon  of  the  pchase  accdg  to  the 
valuon  of  two  gaugers,  one  to  be  appted  by  the  vendors,  &  the 
other  by  the  pchaser,  or  their  umpire  to  be  chosen  in  the  usual 
nmer,  &  the  amt  of  the  respive  valuons,  &  a  proportion  for 
the  time  unexpired  of  the  licences  &  fire  insce  appertaing  to 
the  premes  &  to  the  effects  thrin,  &  of  all  outgoings,  shl  be 
pd  by  the  pchaser  at  the  time  of  the  complon  of  the  pchase, 
&  if  the  pchaser  shl  neglect  or  refuse  to  appt  an  appraiser  for 
3  days  after  being  required  so  to  do,  or  to  appt  a  ganger  on 
reqt,  or  if  the  appraiser  or  ganger  appted  by  the  pchaser  shl 
n^lect  or  refuse  to  nominate  an  umpire  on  reqt  or  to  pceed 
in  the  valuon,  the  appraiser  or  ganger  appted  by  the  vendors 
shl  make  the  valuon  alone,  &  the  same  shl  be  bindg  on  the 
pchaser. 

VIII.  The  pchaser  shl  on  complon  of  the  pchase  pay  for  &  The  same, 
in  respt  of  the  licences  &  insces  subsistg  at  the  time  of  com-  Another 
plon  a  sum  proportionate  to  the  time  unexpired  thrin,  &  the 
vendors  will,  at  the  expse  of  the  pchaser,  do  all  such  acts  for 
transferrg  the  licences  &  insces  to  the  pchaser  or  his  nominee 
as  are  usual  in  like  cases,  &  in  the  event  of  the  licences  or 
insces  havg  expired  will,  if  required  by  &  at  the  expse  of  the 
pchaser,  apply  for  &  endeavour  to  obtain  a  renewal  thof  resply 
to  him  or  his  nominee,  but  the  complon  of  the  pchase  shl  not 
be  thby  delayed  (b), 

(h)  On  the  sale  of  a  pablic^house  as  a  going  concern,  time  is  of  the  essenoe 
of  the  contract :  Cowles  y.  Oale,  L.  B.  7  Ch.  12. 

As  to  the  vendor's  obligation  in  respect  of  the  licence,  see  Tadcaster  Tower 
Bfwery  Co.  v.  WiUon,  [1897]  1  Ch.  706. 
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11. 

A%  to  Commencement  and  Deduction  of  Title. 
Title  com-       i.  The  title  shl  commce  with  a  convce  on  sale,  dated,  &c.  [& 
with  a  con-  the  pchaser  shl  not  require  the  prodon  of  or  investigate  or  make 
veyance       g^j^y  requon  or  objon  in  respt  of  the  prior  title,  whether  the  same 

shl  appear  to  be  in  the  vendor's  posson  or  power,  or  not.] 
Title  com-        II.  The  title  shl  commce  with  the  will  of  a  tester,  who  died 
wTthTwiii.  ^^  ^® — '  ^  ^^  proof  shl  be  required  of  the  tester's  seisin  or 
ownership,  [or.  The  title  shl  commce  with  a  genl  devise  of 
real  este  made  by  the  will  of  a  tester,  &c.,  &  the  pchaser  shl 
assume  the  seisin  or  ownership  of  the  tester,  &  that  the  ppty 
passed  by  the  devise].     \_Earlier  title  not  to  be  called  for,  see 
No.  I.] 
Title  com-        ui.  The  title  shl  commco  as  to  the  greater  pt  of 'the  ppty 
wuT'seve-    ^^^^  ^  pchase  deed  in  18 — ,  &  as  to  the  remr  of  the  ppty  (being 
rai  inatru-    the  copyhd  pt),  with  an  admittce  in  18 —  [or,  The  title  to  the 
^^^  '        ppty  shl  commce  as  follows,  (namely),  as  to  the  great  bulk 
thef   [lots ]  with  a  pchase  deed  in  18 — ;  as  to  the  por- 
tions coloured in  the  annexed  plan  [lets  ]  with  a 

deed  of  mtge,  or,  parton,  or,  settlemt  in  18 —  (except  as  to  a 

small  piece  centg  about perches,  to  wch  no  earlier  title 

will  be  shown  than  a  convce  in  18 — ) ;  as  to  certn  portions 
centg  about acres,  wch  cannot  now  be  identified  or  dis- 

■    ■ 

j^g  ^  (a)  As  to  this  condition,  see  the  C.  A.  1881,  s.  3  (3),  above,  p.  227.    It  is 

restricting    in  all  cases  desirable  to  state  the  nature  of  the  deed  made  the  root  of  title, 

length  of      and  in  some  cases  (as  where  the  deed  is  volnntarj),  it  is  necessary  to  do 

*»*^«-  so;  Re  Marsh,  24  Ch.  D.  11,  but  see  Noyea  v.  Pateraon,  [18»4]  3  Ch.  267.    It 

should  be  borne  in  mind  that  trustees  may  be  deterred  from  bidding 

where  too  short  a  title  is  offered,  although  if  it  should  appear  that  it 

is  a   good  holding  title  they  might  be    protected  by   the  T.  A.  1898, 

8.  8  (3). 

A  risk  to  which  a  purchaser  accepting  less  than  a  40  years'  title  may 

Construe*      sometimes  be  exposed  is  that  of  being  fixed  with  constructive  notice  of  some 
tiv6  notico 

matter  (such  as  a  restrictive  covenant)  not  disclosed  by  the  latter  deeds, 

which  he  would  have  discovered  had  he  not  contracted  himself  out  of  the 

right  to  investigate  the  earlier  title ;  see  Patmcm  v.  Harland,  17  Ch.  D.  353 ; 

Nottingham,  <^c.,  BHck  Co,  v.  Butler,  16  Q.  B.  D.  778 ;  Be  Cox,  [1891]  2  Ch. 

109,  or  that  the  vendors  may  have  acquired  a  title  by  possession  against  a 

lessee  which  would  not  be  good  against  the  reversioner  on  the  expiration  of 

the  term.     Where  the  purchaser  is  precluded  from  making  an  objection 

to  the  title,  and  he  can  show  that  it  is  bad,  specific  performance  will  not  be 

decreed  against  him ;  but  the  parties  will  be  left  to  their  remedies  at  law : 

Be  Scott  4"  Alvareu,  [1895]  2  Ch.  603. 
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tingnished,  but  wch  are  incladed  in  that  pt  of  the  ppty  wch  is 

coloured in  the  plan  [lot ] ,  with  the  will  of  a  testor 

who  died  in  18 — ,  &  whose  seisin  or  ownership  shl  be 
assumed],  &  in  every  case  the  respive  assurces  or  docts,  with 
wch  it  is  above  stipulated  that  the  title  to  the  respive  pts  of 
the  ppty  [lots]  shl  commce,  shl  be  accepted  as  good  roots  of 
title,  &  the  prior  title  shl  not  be  required,  enquired  into,  or 
objected  to,  whether  the  same  shl  appear  to  be  in  the  vendors* 
posson  or  power  or  not,  &  no  requon  or  objon  shl  be  made 
resptg  anythg  contd  or  appearg  ia  any  of  the  docts  with  wch 
the  respive  titles  commce. 

IV.  The  title  shl  commce  with,  &c. :  But  as  this  restron  is  Option  to 
only  made  to  prevent  expse  to  the  vendors,  the  pchaser  will  ^  ^i^for 
be  at  liberty  to  have  the  earlier  title,  commencg  with,  &c.,  earlier  title 
abstracted  &  deduced  at  his  ow^n  expse  provd  he  shl  require  the  expense, 
same,  by  a  written  notice  to  the  vendors  or  their  solor,  within 
days  after  the  delivery  of  the  abstract  of  the  later  title. 

Y.  The  title  shl  commce  with,  &c.      The  earlier  title  deeds  inspection 

or  fiftirlif^i* 

in  the  posson  of  the  vendors  &  an  abstract  thof  may  be  in-  title  before 
Bpected  at  any  time  bfe  the  sale  at  the  office  of  the  vendors'  ^^ 
solor,  but  no  investigon  into,  or  objon  or  requon  in  respt  of  the 
prior  title  shl  be  made  subseqtly  to  the  sale. 

Ti.  In  the  yr ,  certn  ppty  held  under  the  same  title  as  Proof  of 

that  now  offered  for  sale  was  sold  by  the  vendors  to for  a  jJartiaV^ 

Bmnexceedg  £ ,  upon  wch  occasion  the  title  was  approved  dispensed 

after  a  full  investigon  [pry  The  ppty  was  formerly  pt  of  the  ground  of 

" este,"  &  was  pchased  by  the  late  owner,  under  whom  f^^^!?*. 

the  vendors  claim,  in  the  yr ,  on  wch  occasion  the  title  tion. 

was  fully  investigated],  of  wch  fact  a  statutory  declon,  to  be 
furnished,  if  required,  at  the  expse  of  the  pchaser,  shl  be 
sufft  evidce  (6).  It  is  accdly  stipulated,  in  order  to  save  the 
UDDecy  trouble  &  expse  of  anor  investigon  of  the  title  prior 

to  the  yr  ,   that  the  pchaser   shl  be  content  with   an 

abstract  commencg  with,  &c.,  &  shl  not  call  for  or  investigate 
or  make  any  requon  or  objon  resptg  the  earlier  title  [add,  if 
thmghtjit,  an  offer  givg  the  pchaser  the  rt  of  callg  for  the  earlier 
title  at  his  own  expse  or  inspectg  it  bfe  the  sale,  as  above, 
No8.  IT.  d'  v.] 

(I)  Facts  stated  in  the  conditions  must,  in  the  absence  of  special  contract, 
be  proTed :  8ymfm$  y.  James,  1  Y.  &  C.  C.  C.  487. 

17   2 
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!ntleto 
BiKiall  lota 
forming 
part  of 
family 
estates  (a). 


Forcliaser 
to  take 
such  title 
as  Tendon 
have. 


Recent 
commence- 
ment, prior 
title 
deduced 
by  recital 


Bestric- 
tion  as  to 
abstract 
on  sale  in 
small  lots. 


Option  to 
purchasers 
to  bave 
free  con- 
veyances 
(5). 


vn.  As  the  ppty  forms  pt  of  large  family  estes,  &  an  ab- 
stract of  the  whole  title  is  necessarily  voluminous,  it  is 
stipulated  that  with  respt  to  any  lot  wch  shl  fetch  less  than 

£ ,  the  pchaser  shl  be  satisfied  with  a  convce  from  the 

vendors,  witht  requirg  any  title  or  evidce  of  title  whatever  to 
be  shown,  or^  *'  shl  only  be  entled  to  an  abstract  commencg 

with  the  settlemt,  dated  in  the  yr ,  under  a  power  of  sale 

contd  in  wch  the  psnt  sale  is  made,  &  wch  contains  recitals 
of  the  earlier  title,  &  shl  not  be  entled  to  make  any  requon 
or  objon  resptg  such  earlier  title,"  or  "in  the  case  of  lots 

fetchg  less  than  £ ,  the  abstracts  will  be  short  summaries 

of  the  title  only,  but  the  pchasers  may  have  fuller  abstracts  at 
their  own  expse." 

vm.  As  to  certn  small  portions  of  the  ppty,  comprisg  togr 

about acres,  [wch  were  pchased  by  the  psnt  vendors  at 

various  times  betn  the  yrs & ,]  the  pchaser  shl  be 

content  with  such  title  as  the  vendors  have  [accepted  on  such 
respive  pchases]. 

IX.  The  abstract  shl  commce  with  a  deed  of  convce,  dated, 
&c.,  wch  deduces  the  title  to  the  ppty  by  recital  from  the  yr 

,  &  the  pchaser  shl  be  satisfied  in  all  respts  with  such 

recital  of  the  prior  title  &  shl  not  require  any  evidce  or  infor- 
mon  as  to  anythg  recited,  disclosed,  or  refd  to  in  such  convce 
or  orwise  in  relon  to  such  prior  title. 

X.  An  abstract  of  the  title,  commencg  as  above  provd,  may 
be  perused  &  examined  with  the  deeds  10  days  bfe  or  at  any 
time  after  the  sale,  at  the  ofiice  of  the  vendors'  solor,  but  to 
save  expse  to  the  vendors  it  is  stipulated  that  no  pchaser  shl 
be  entled  to  a  copy  of  the  abstract,  except  on  paymt  of  ^ 
guineas  for  the  same,  &  unless  he  applies  for  it  within  1  week 
of  the  sale. 

XI.  Any  pchaser  who  shl  be  willg  to  forego  the  investigon 
of  the  title  &  to  accept  a  convce  (prepared  by  the  vendors' 
solors)  of  his  lot  or  lots,  &  shl  apply  to  them  for  such  convce 
within  7  days  of  the  sale,  may  have  the   same  free  of  all 

expses  except  the  paymt  of  the  stamp  duty  &  of guineas 

for  the  expses  connected  thwith,  but  if  such  notice  is  not  given 
within  the  sd  7  days  the  pchase  must  be  completed  in  the 


(a)  See  Dart.  V.  &  P.  167. 


(5)  See  another  form,  p.  283. 
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usual  way,  &  every  pchaser  who  shl  elect  to  accept  Buch 
convce  as  to  any  lot  must  make  the  same  election  as  to  every 
other  lot  pchased  by  him,  &  the  vendors  will  not  give  such  free 
convce  in  any  case  in  wch  they  have  been  put  to  any  expse  eir 
as  to  title  or  convce  other  than  the  chges  of  their  own  solors 
lor  the  preparon  &  exon  of  such  convce.  A  copy  of  the  form 
of  convce  will  be  produced  at  the  sale,  &  may  be  inspected 
aftwds  at  the  office  of  the  vendors'  solors. 

xn.  As  to  pt  of  the  ppty  wch  was  formerly  copyhd,  held  of  ^.^" 

the  manor  of  ,  &  was  enfranchised  in  the  yr  ,  the  oopyholda 

pchaser  shl  take  subjt  to  the  reservons  &  mres  contd  in  (^)' 
the  deed  [award]  of  enfranchisement  [&  to  the  rts  of  the  lord 
of  the  manor  in  respt  of  minis  or  orwise]. 

xm.  As  to  any  pts  of  the  premes  wch  have  been  derived  Bzchange 
under  exchanges  the  vendors  shl  not  be  required  to  produce  ^^^' 
any  evidce  of  the  title  of  the  psons  from  whom  the  same  were 
taken  in  exchange  anterior  to  the  deed  or  deeds  by  wch  such 
exchanges  were  effected,  nor  to  deduce  the  title  to  the  lands 
given  in  exchange,  but  such  exchanges  shl  be  assumed  to  have 
been  in  all  respts  valid. 

XIV.  kK  agreemt  for  exchge  in  18 —  does  not  appear  to  have  The  aame. 
been  carried  out  by  actual  convce,  but  as  the  land  taken  in 

exchge  has  been  since  held  in  accordce  with  the  terms  of  the 
agreemt  (of  wch  fact  a  statutory  declon  will  be  furnished  if 
required  &t  the  pchaser's  expse),  the  pchaser  shl  not  require  a 
convce  tliof  to  be  obtained,  or  make  any  objon  or  requon  with 
refce  to  such  exchge. 

XV.  The  title  to  pt  of  lot shl  commce  with  an  award,  AUotment 

dated,  &c.,  under  an  Inclosure  Act,  &  the  pchaser  shl  assume  closure"* 
the  validity  &  regularity  of  the  award,  &  shl  not  call  for  the  Award  (d). 
title  to  the  lands  in  respt  of  [or  in  exchge  for]  wch  the  allotmt 

was  made,  but  shl  assume  that  the  allottee  became  seised  in 
fee  simple  of  the  land  allotted,  subjt  only  to  the  reservons  & 
mres  contd  in  the  award  [and  to  the  rts  of  the  lord  of  the 
manor  in  respt  of  minis  or  orwise]. 

^ -  ,  ,     I       - 

(I)  See,  as  to  the  importance  of  this  condition,  Bellamy  v.  Dehenha^n, 
[1891]  1  Ch.  412.     As  to  the  lord's  title,  see  above,  p.  228. 

(c)  See  infra.  Exchanges  ;  and  1  Dart,  V.  &  P.  826  et  seq. 

(d)  As  to  this  and  the  next  form,  see  1  Dart,  V.  &  P.  186,  326  et  teq,; 
Jacomb  V.  Turner,  [1892J  1  Q.  B.  47. 
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The  same. 


Title  under 
will,  intes- 
tacy and 
poBsesBion. 


Title  under 
deed  of 
gift  (b). 


Land 
purchased 
from  Rail- 
way Com- 
pany (c). 

Title  under 

voluntary 

deed. 

27  Eliz. 


13Eliz. 
c.  :"). 


Bank- 
ruptcy 
Act,  1883. 


Sale  of 

superfluous 

and. 


xvi.  As  to  certn  allotmts,  the  title  to  wch  is  derived  under 

an  award  made  in  the  yr under  the  Inclosure  Act, 

the  pchaser  shl  assume  the  validity  &  regularity  of  the  award, 
&  that  the  allotmts  were  made  in  respt  of  [or  in  exchange  for]  pt 
of  the  lands  comprd  in  a  settlemt  dated,  &c.,  &  so  as  to  follow 
the  title  to  such  lands  (a). 

xvn.  The  title  shl  consist  of  the  will  of  a  tester  who  died  in 
18 — ,  contg  a  genl  devise  to  the  father  of  the  psnt  vendor,  & 
a  statutory  declon  that  since  18 —  (in  wch  yr  his  father  died 
intestate,  leavg  the  vendor  his  hr)  the-  vendor  has  been  in  the 
undisputed  posson  &  enjoymt  or  rect  of  the  rents  of  the  ppty. 
The  pchaser  shl  be  satisfied  with  the  above,  &  shl  not  require 
any  further  or  other  title  or  evidce  of  title. 

XVIII.  The  ppty  passed  to  the  prsnt  vendor  in  18 —  by  deed 
of  gift.  The  pchaser  shl  not  found  any  objon  or  requon  on 
this  fact,  but  shl  be  satisfied  with  a  declon,  to  be  made  by  one 
of  the  donor's  family,  that  the  donor  was  at  that  time  &  has 
since  continued  amply  solvent  &  has  not  since  dealt  or 
attempted  to  deal  with  the  ppty. 

XIX.  As  to  lot ,  wch  was  pchased  by  the  vendors  in  the 

yr at  a  sale  of  a  portion  of  the  surplus  lands  of  the 

(a)  See  the  General  Inclosure  Act,  6  &  7  WiU.  4,  c.  115,  s.  33. 

(b)  Formerly  a  voluntary  settlement  of  land  was  liable  to  be  defeated 
under  27  Eliz.  c.  4  by  a  subsequent  conveyance  for  value  made  by  the  settlor 
before  a  conveyance  for  value  was  made  by  the  person  claiming  under  the 
settlement  (3  Dav.  Free.  pt.  1,  685).  But  this  is  no  longer  the  case  where 
the  voluntary  sett^ment  was  made  bon&  fide  and  without  any  fraudulent 
intent,  and  the  subsequent  conveyance  for  value  by  the  settlor  was  made 
after  28th  June,  1893  (see  the  Voluntary  Conveyances  Act,  1893).  The 
concurrence  of  the  settlor  in  a  conveyance  made  by  the  persons  claiming 
under  the  settlement  is  only  useful  for  the  purpose  of  obtaining  his 
covenants  for  title,  and  if  the  settlement  was  made  before  the  29th  June, 
1893,  for  the  purpose  of  showing  that  he  has  not  defeated  the  settlement. 
Where  a  settlement  is  void  as  against  creditors  as  being  fraudulent  under 
13  Eliz.  c.  5,  a  bon4  fide  purchaser  for  value  from  the  persons  claiming 
under  the  settlement  without  notice  of  any  fraud,  whether  his  interest  is 
legal  or  equitable,  will  be  protected:  Halifax  Joint  Stock  Banking  Co.  v. 
Gledhill,  [1891]  1  Ch.  31. 

It  used  to  be  thought  that  the  provisions  of  the  Bankruptcy  Act,  1883, 
s.  47,  making  certain  settlements  "void"  extended  to  conveyances  for  value 
made  by  the  persons  claiming  under  the  settlement,  but  it  is  now  decided 
that  a  purchaser  for  value  from  them  without  notice  of  any  fact  avoiding 
the  settlement  will  be  protected  :  Re  Brail,  [1893]  2  Q.  B.  381  j  Be  Carter  if 
Ketiderdine,  [1897]  1  Ch.  776. 

(c)  As  to  the  sale  of  superfluous  land  by  a  railway  comjuuiy,  see  note 
post,  under  Convetances. 
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Ely  Co,  the  abstract  shl  commce  with  the  convce  to  the 
vendors,  dated,  &c.,  &  the  pchaser  shl  not  call  for  or  investi- 
gate the  prior  title,  or  make  any  reqaon  or  objon  with  respt  to 
the  powers  of  the  Co,  or  their  compliance  with  the  requiremts 

of  their  Acts  with  refce  to  the  acqaison  or  sale  of  the  ppty 

•comprd  in  this  lot. 

XX.  The  ppty  (with  other  land)  was  pchased  by  the  vendors  Sale  by 
in  theyr  18—,  for  the  pposes  of  their  undertakg,  or,  "the  ^^^^ 

pposes  authorised  by  the Act,"  but  is  no  longer  required  or  public 

for  such  pposes,  &  as  it  is  the  practice  of  the  vendors  strictly       ^    ^' 
to  investigate  the  title  to  all  ppty  pchased  by  them,  the  title  to 

be  deduced  shl  consist  exclusively  of  the  deed  of  convce  to  the 
vendors,  wch  shl  be  assumed  to  have  been  effectual  to  vest  the 
ppty  in  them,  &  it  shl  also  be  assumed  that  they  have  full 
power  to  sell  &  convey  the  same. 

XXI.  The  ppty  havg  been  pchased  in  18 —  by  the  trees  of  a  As  to  pnr- 
aettlemt  &  conveyed  to  the  uses  [to  them  upon  the  trusts]  thof ,  trustees^of 
&  havg  been  aftwds  sold  under  the  powers  of  [trusts  of]  such  settlement; 
aetUemt [under  the  Settled  Land  Act,  1882],  it  is  stipulated  (to  of  h^Tu) 
save  expse)  that  the  pchaser  shl  accept  the  recitals  of  or  *^"^*  *^^ 
refces  to  such  settlemt  &  the  apptmts  of  new  trees  thof,  wch 

are  contd  in  the  convces  exted  on  the  pchase  &  re-sale  of  the 
ppty,  as  sufft,  and  shl  not  require  any  abstract  or  make  any 
^non  in  respt  of  the  sd  settlemt  &  apptmts  of  new  trees. 

nn.  The  ppty,  wch  is  being  sold  by  the  vendors  as  trees  of  The  same 
a  settlemt,  was  pchased  in  18 —  under  a  power  contd  in  the  cha£"witb. 
settlemt  for  the  investmt  of  the  trust  moy  in  the  pchase  of  ?^^  discios- 
iand  to  be  held  in  trust  for  re-sale,  but  it  was  conveyed  to  the  (°)!  ^^ 

Id)  See  note  (c)  preyious  page. 

(e)  This  course  is  considered  better  than  to  attempt  to  resell  without   As  to 
cBsdosing  the  trust,  and  in  the  event  of  a  trustee  having  died,  would  be   trustees* 
neoessary  to  avoid  difficulty  as  to  death  duties  (see  infra,  Convetances  on   covenants 
SALt).    If  the  trust  is  not  disclosed,  a  question  arises  as  to  the  covenants  for   ^^®™ 
title  and  production,  &c.,  of  deeds  to  be  entered  into  by  the  trustees  j  and  a   I^i  °  j 
condition  may  be  necessary  for  their  protection  in  these  respects,  unless 
they  are  willing  to  enter  into  the  usual  covenants  of  beneficial  owners,  the 
liability  under  which  in  such  a  case  wotild  be  little  (if  anything)  more  than 
nominaL    The  condition  might  provide  that  they  should  only  be  required 
to  covenant  that  they  respectively  have  not  encumbered,  or  (which  wo  aid 
be  practicaUy  sufficiently  protective),  that  the  liability  of  each  under  the 
covenants  for  title  and  further  assurance  should  be  restricted  to  the  act»  of 
himself  and  persons  claiming  under  him,  and  (as  to  muniments)  that  an 
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SatiaBed 
tenn  (a). 


Waste  of 
manor. 


Site  of 
road. 


Sale  of 
charity 
land  (6). 


trees  witht  disclosg  the  trust.  The  pchaser  shl  be  satisfied 
with  a  short  abstract  of  the  above  mentd  clause  in  the 
settlemt,  &  of  an  apptmt  of  new  trees  thof  in  18 — ,  &  shl  not 
make  any  requon  in  respt  of  such  settlemt  &  apptmt. 

XXIII.  In  the  yr  a  term  was  assned   to   attend  the 

inhance.  The  pchaser  shl  not  be  entled  to  investigate  the 
earlier  title  to  the  term  or  to  require  any  evidce  or  informon, 
beyond  what  is  afforded  by  such  assnmt  or  the  docs  showg  the 
title  to  the  inhance,  as  to  the  creation  of  or  prior  dealgs  with 
the  same,  or,  **  the  vendors  shl  not  [except  at  the  pchaser's 
expse]  be  required  to  show  the  creation  of  or  to  trace  the 
title  to  any  term  wch  has  been  assned  to  attend  the  inhance." 

XXIV.  A  SMALL  pt  of   the  ppty  was  formerly  waste  of  the 

manor  of ,  &  was  enclosed  with  the  consent  of  the  homage 

given  at  a  court  baron  held  on  the day  of ,  as  appears 

by  an  entry  on  the  Ct  rolls.  It  shl  be  assumed  that  the  same 
thby  became  indef easibly  vested  in  fee  simple  in  the  pson  who 
made  the  enclosure. 

XXV.  A  ROAD  boundg  a  portion  of  the  ppty  was  in  the  yr 

diverted,  &  the  old  road  or  a  portion  thof  togr  with  a 

small  pee  of  the  adjoing  land  was  thrown  into  &  now  forms  pt 
of  the  ppty  in  lieu  of  the  land  taken  for  the  new  road  or  thby 
severed  from  the  ppty.  No  objon  or  requon  shl  be  raised  in 
respt  of  such  diversion  on  the  ground  of  any  insufft  authority 
for  makg  the  same,  or  orwise  as  to  the  vendors'  title  to  the 
old  road  or  the  small  pee  of  land. 

XXVI.  The  ppty  offered  for  sale  consists  of  the  bldgs  &  site 

known  for  many  yrs  past  as ,  &  the  sale  is  made  under 

the  authority  of  the  Board  of  Charity  Commrs.  The  vendors 
shl  not  be  bound  to  furnish  any  abstract  of  title,  or  to  produce 
any  deeds  or  evidce  of  title  other  than  a  copy  of  an  order  of 
the  sd  Board  apptg  the  vendors  to  be  trees  of  the  charity,  & 
vestg  the  legal  este  in  the  ppty  in  the  Official  Tree  of  Charity 
Lands,  &  a  copy  of  anor  order  of  the  same  Board  sanctiong 
the  sale  to  the  pchaser,  wch  shl  be  accepted  as  a  sufft  title. 

xinderta.king  for  safe  custody  should  not  be  required.  Such  a  condition  (in 
whichever  form)  would  not  put  the  purchaser  on  enquiry  as  to  the  existence 
of  a  trusty  or  oblige  the  vendor  to  answer  the  enquiry  if  made. 

(a)  See  the  Satisfied  Terms  Act,  8  &  9  Vict.  c.  112  j  Dart,  V.  &  P.  576. 

(d)  See  note.  Vol.  II.,  under  Mortmain,  as  to  sales  of  charity  lands. 
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xxvn.  Eybry  pchaser  shl  be  satisfied  with  such  roads  &  rts  Ab  to  roads 
of  way  to  the  ppty  as  at  psnt  exist,  witht  requirg  any  evidce  of  vay. 
of  the  grt  or  rt  of  user  thof .     See  post,  p.  273,  Form  IV. 

xxvm.  The  vendors  will  deliver  to  the  pchaser  an  abstract  of  Bxpreaa 
their  title  to  the  ppty,  &  deduce  a  good  title  thto,  subjt  to  the  tiond? '*' 
combined  operon  of  the  Vendor  &  Pchaser  Act,  1874,  &  the  ^^^ 
Conv  &  Law  of  Ppty  Act,  1881,  &  these  condons. 


in. 

Begistebed  Land. 


I.  The  vendor  is  regrd  as  propter  of  the  land  described  in  the  Abaolute 
parlars  with  absolute  title  under  the  L.  T.  A.  1876  [&  1897]  *'  "*' 
[&  the  mines  &  minerals  are  excluded  from,  or,  "  included  in  " 
such  regis tron  (d)]  subject  to  the  foUowg  unregrd  incumbces 

that  is  to  say,  a  mtge  effected  by  an  indre  dated  the day 

of &  anor  mtge  dated  the day  of  .     The  title 

to  these  mtges  shl  commce,  &c.  See  ante,  Commbncbmekt  and 
Deduction  of  Title,  p.  258.  [No  evidence  shl  be  required  (e) 
that  the  land  is  free  from  rts  to  mines  or  minerals  &  such  rts 
of  entry,  search  &  user  &  other  rts  &  reservons  as  are  mentd 
in  the  18th  section  of  the  L.  T.  A.  1875.] 

n.  The  vendor  is  regrd  as  propter  of  the  land  descd  in  the  Q'laUfiod 
parlars  with  qualified  title  [under  the  L.  T.  A.  1875  [& 
1897] ],  state  as  to  mines  d  unregd  incumbces  as  in  precedg 
form,  subject  to  the  qualificons  foUowg :  If  the  qualificon  is 
as  to  length  of  title  add  **  The  title  shall  commence,  &c.,**  see 
Commencement  and  Deduction  of  Title,  p.  258,  and  add  such 
Condons,  if  any,  as  may  be  proper  with  respt  to  the  other 
qmlificans. 

m.  The  vendor  is  regrd  under  the  L.  T.  A.  1875  [&  1897]  Poasossory 
with  possessory  title  of  the  land  descd  in  the  parlars.     The  first 

registron   of  a   propter  is  dated  the  day  of ,  add 

"The  title  shall  commence,  &c.,"  see  Commencement  and  Deduc- 
tion OF  Title,  p.  258. 

(e)  This  oonld  of  course  onlj  be  required  in  exceptional  cases,  as  the  Acts 
apply,  unless  excluded  expteeaiy  or  by  implication. 

(d)  See  L.  T.  E.  176, 177. 

(e)  See  L.  T.  A.  1876,  s.  18  (4)  (5),  and  L.  T.  A.  1897,  Sch. 
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IV.  The  vendor  is  regrd  under  the  L.  T.  A.  1876  [&  1897J  as 
propter  o£  the  land  comprd  in  the  lease  mentd  in  the  parlars 
with  absolute  title.  As  to  mineg,  dc,  see  p.  265,  Form  I., 
[subject  to  a  mtge  thof  effected  by  underlease  dated,  &c.  ] 

V.  The  vendor  is  regrd  under  the  L.  T.  A.  1875  [&  1897]  as 
proptor  of  the  land  comprd  in  the  lease  mentd  in  the  parlars 
with  qualified  title,  the  right  of  the  lessor  to  grant  the  lease, 
or,  as  the  case  may  he,  havg  been  excepted  from  the  effect  of 
regiatron. 

VI.  The  vendor  is  regrd  under  the  L.  T.  A.  1875  [&  1897]  as 
proptor  of  the  land  comprd  in  the  lease  mentd  in  the  parlars 
with  possessory  title. 

vn.  The  pchaser  shl  assume  that  the  premes  are  not  subjt 
to  any  liability,  right,  or  intt  mentd  in  the  18th  sect  of  the 
L.  T.  A.  1875. 

VIII,  (a)  Any  evidce  as  to  boundaries  or  extent  which  the 
pchaser  shl  require  shl  be  at  his  own  expse.  or,  "  The  pchaser 
shl  assume  that  the  description  contd  in  the  regr  is  conclusive 
as  to  the  boundaries  &  extent  of  the  land.  " 


IV. 

Leaseholds  {e). 
Old  leue         I.  The  pchaser  shl  be  furnished  with  an  abstract  of  the 
*■' '■  lease,  dated,  &e.,  under  wch  the  ppty  is  held,  &  of  an  assnmt 

(a)  See  L.  T.  E.  46,  47.      (b)  See  L.  T.  E.  49,  53.       (c)  See  L.  T.  B.  48. 

(d)  BegiBtration  under  the  Act  of  1S75  is  not  conclusive  as  to  the 
bonndariee  or  extent  of  the  laud :  L.  T.  A.  1ST5,  b.  83  (5).  This  renders  it 
eitremely  dangerous  to  purchaae  building  plots  where  the  Und  is  registered 
under  the  Act  of  IK75,  owing  to  the  risk  of  a  former  owner  of  the  land 
having  retained  a  narrow  strip  of  frontage,  see  11  L.  Q.  B.  p.  3C4.  Where 
the  land  is  registered  under  the  Act  of  1897,  verbal  puticulors  of  the 
parcels  ma]'  be  added,  and  this  difficulty  is  not  so  likely  to  occur.  See  ae  to 
deecriptiona  and  boundaries  of  registered  land :  L.  T.  B.  209  et  teq.  The 
rules  contain  valuable  provisions,  L.  T.  B.  211,  enabling  the  precise  position 
uf  the  boundary  to  be  determined.  It  is  protutble  that  this  provision  will  be 
Uirgely  used  for  the  purpose  of  amending  the  description  of  property 
registered  under  the  Act  of  1K75. 

(e)  See  above,  p.  22i^,  et  nq. 

(/)  In  the  absence  of  a  condition,  the  lease,  but  no  other  document  prior 
to  the  commencement  of  the  title,  has  to  be  abstracted  ;  see  Frend  v.  Bvcklty, 
L.  E.  6  Q.  B.  £13 ;  Williann  v.  Shargo,  [1893]  W.  N.  100,  I  Dart.V.  &  P.  S36, 
nbove,  p.  228. 
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of  snch  lease,  dated,  &c.,  &  the  subsequent  title,  &  shl  not 
question  the  validity  of  the  lease,  or  make  any  objon  or  requon 
in  respt  of  the  intermediate  title  to  the  premes  betn  the  lease 
&  the  sd  assnmt,  notwg  any  recital  of  or  referee  to  such  title 
centd  in  the  assnmt  or  any  subsequent  doc,  but  shl  assume 
that  the  sd  assnmt  vested  in  the  assnee  a  good  title  for  the 
residue  of  the  term. 

n.  The  abstract  shl  commce,  as  regards  the  vendors'  [or  J^'*®?^^^ 
leasehders']  title,  with  a  lease  dated  in  1850;  &  the  pchaser 
shl  not  make  any  requon  or  objon  resptg  the  earlier  leasehders' 
title  or  the  title  of  any  of  the  lessors,  nor  require  any  evidce, 
beyond  what  appears  on  the  lease,  that  the  lessee  of  1850  was 
the  owner  of  the  whole  intt  in  the  prevs  lease  thby  expd  to 
have  l)een  surrendered ;  &  inasmuch  as  the  lessors  on  each 
renewal  require  the  surrendered  lease  to  be  deUvered  up,  the 
pchaser  shl  be  satisfied  as  regards  such  surrendered  lease  with 
the  prodon  of  a  doc  purportg  to  be  a  copy  or  draft  thof ,  &  shl 
not  require  any  proof  of  the  surrender  thof  beyond  what 
appears  in  such  new  lease. 

m.  No  objon  shl  be  taken,  or  indemnity  required  on  acct  of  j^^f'^^ 
the  lease  or  agrmt  under  wch  the  ppty  [any  lot]  is  held  being  where  part 
an  underlease,  or  agrmt  for  an  underlease,  or  on  acct  of  [such  pro^ny**^ 
lease,  or  agrmt,  or]  the  superior  lease,  comprisg  other  ppty  in  the  lease 

IS  sold 

besides  the  ppty  sold  [such  lot]  or  being  at  a  larger  rent 
than  the  underlease  or  agrmt  [or  on  the  ground  of  the  lessor 
not  havg  concurred  in  any  apportionmt  or  exclusive  chge  of 
rent],  or  by  reason  of  any  variance  betn  the  covts,  provons, 
k  Condons  in  the  superior  lease  &  the  underlease  or  agrmt  or 
for  any  other  reason  connected  with  the  superior  lease. 

TV.  The  abstract  shl  commce   with   the   superior  lease   &  The  same, 
the  pchaser  shl  not  call  for,  or  make  any  requon  or  objon 
concemg  the  title  of  the  superior  landlord,  or  require  any 
proof  of  the  pfonnce   of  the  covs  &  condons  contd  in  the 
superior  lease. 

V.  The  prodon  of  the  last  rect  for  the  rent  (witht   proof  Receipt  for 
being  required  of  the  title  or  authority  of  the  pson  givg  the  ^^^i^^.^, 
same)    shl    be  conclusive  e^'idce   that  all   rent  under  any  anceof 
superior  lease  has  been  pd,  &  that  all  the  covts  &  condons  '^^^^'^^"^ 

{g)  See  as  to  this  conditioii,  p.  229;  Lawrie  v.  Leea,  7  App.  Cas.  19,  32^  38; 
26  Sol.  J.  445. 
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Non-execn- 
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without 
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in  the  lease  or  agrmt  for  lease  to  wch  such  rect  refers  &  in 
every  superior  lease  have  been  pformed  &  observed,  or  that 
all  breaches  thof  (whether  past  or  continuing)  have  been 
effectually  waived  or  sanctioned  up  to  the  time  of  the  complon 
of  the  pchase,  whether  it  shl  appear  that  the  lessors  or 
reversioners  were  cognisant  of  such  breaches  or  not :  [And  in 
parlar  no  objon  or  requon  shl  be  made  on  the  ground  that 
the  insce  of  any  of  the  premes  is  not  accdg  to  covt,  &  the 
vendors  shl  not  be  required  to  rectify  any  insce  or  to  effect 
any  fresh  insce.] 

VI.  It  shl  be  assumed  witht  evidce  that  [all  rent  accrued 
due  under  the  lease  has  been  pd,  &  that]  all  the  covts  & 
Condons  in  the  lease  have  been  duly  pformed  &  observed 
or  that  any  breach  thof  has  been  effectually  waived  up  to  the 

complon  of  the  pchase. 

VII.  One  of   the  ten  trees  of  the Charity,  who  are 

named  as  lessors  in  the  lease  of,  &c.,  refd  to  in  the  parlars, 
did  not  exte  such  lease.  The  pchaser  shl  not  on  this  ground 
question  the  validity  or  require  any  confirmon  of  the  lease, 
but  shl  accept  as  sufft  evidce  of  validity  &  existce  thof  the 
prodon  of  a  rect  for  the  last  half  yr's  rent  accrued  due  prior 
to  the  complon  of  the  pchase. 

viiL  Lots  are  held  under  leases  from  the  Co. 

wch  contain  restrons  agst  alienon  or  underlettg  witht 
licence,  &  also  require  that  all  writgs  relatg  to  the  premes 
shl  be  prepared  by  the  clerk  of  the  lessors.  The  pchasers 
shl  not  make  any  objon  or  requon  in  respt  of  any  dealgs  with 
the  leases  appearg  to  have  taken  place  witht  licence  or  in 
respt  of  the  insufficiency  of  any  licence,  or  on  acct  of  any 
instrumts  relatg  to  the  premes  not  appearg  to  have  been 
prepared  by  the  clerk  of  the  Co. 

IX.  The  lease  of  lot contns  a  restron  agst  alienon  or 

underlettg  witht  the  licence  of  the  lessor.  The  pchaser  shl  not 
enquire  into  the  title  of  the  pson  by  whom  the  licence  (wch 
will  be  procured  by  the  vendors  at  their  own  expse)  may  pur- 
port to  be  signed,  or  his  rt  to  grt  the  same,  nor  make  any  objon 
or  requon  resptg  the  sufficiency  or  form  of  such  licence. 

(a)  See  p.  229. 

(6)  As  to  when  the  licence  shotild  be  obtained,  see  Ellis  y.  Rogers,  29  Ch. 
D.  661.  Unless  the  lease  contains  an  express  provision  to  the  contrary,  no 
fine  for  such  licence  Ib  now  payable,  55  &  56  Vict.  c.  13,  s.  2. 


LEASEHOLDS.  269 

X.  A  ucBNCB  from  the  respive  lessors  to  assn  the  leases  The  same. 

[of  lots i& ]  being  necy,  the  vendors  will  endeavour  ^"J^^*^ 

to  obtain  such  licences  at  their  own  expse,  but  in  case  any  underlease 
difficulty  shl  in  the  case  of  eir  lot  arise  in  this  respt  the  con-  iaiy?*" 
tract  [as  to  such  lot]  shl  be  carried  out  by  an  assnmt  to  an 
approved  tree  for  the  pchaser  or  by  the  grt  of  an  underlease  to 

the  pchaser  for  the  whole  term  except  the  last  day. 

XI.  No  objon  shl  be  taken  on  acct  of  the  sale  being  of  As  to 
derivative  or  sub-terms  (wch  were  created  by  mtges  by  demise  w^J^n 
in  the  usual  way,  leavg  a  nominal  reversion  of  one  day  of  the  o^itBtand- 
term  created  by  the  origl  lease  outstandg  in  the  mtgor  in  each  mortgagor, 
case),  and  the  vendors  shl  not  be  required  to  get  in  such  revon 

of  the  ppal  term  or  to  show  in  whom  it  is  now  vested,  but  the 
pchaser  will  have  the  benefit  of  the  proven  in  each  of  the 
mtge  deeds  makg  the  mtgor  a  tree  of  the  nominal  revon  for 
him. 

xn.  Thb  lots  being  all  held  under  the  same  lease,  the  sale  Leaseholds 
shl  be  effectuated  by  the  pchaser  of  such  one  of  the  lots  as  ^der  one** 
the  vendors  shl  think  fit  takg  an  assnmt  of  the  lease,  subit  to  i^^se.   One 
underleases  of  the  other  lots,  to  be  previously  grted  by  the  to  take  an 
vendors  to  the  respive  pchasers  thof  for  the  whole  term  less  »*«p™en* 

.  .  ,  T  .       -I  Buhject  to 

one  day,  at  the  respive  apportioned  rents  mentd  m  the  parlars,  anderieaaes 
such  underleases  contg  covts  by  the  respive  pchasers  for  p^rohi^' 
paymt  of  such  respive  rents,  &  the  pformce  &  observce  of  the  (o). 
covts  in  the  origl  lease  so  far  as  the  same  relate  to  their 

(e)  There  is  a  want  of  nnifonnity  in  the  practice  as  to  the  mode  of   As  to 
eeUing  leaseholds  held  under  one  lease  in  lots.    The  more  common  plan   selling 
has  been  to  assign  the  lease  to  the  largest  purchaser,  by  whom  under-   leaseholds 
leases  are  granted  to  the  other  purchasers   (see  the  forms  of  such  an         ,  ^^^^ 
assignment  and  underlease  infra,  Contbtancss   on  Sale)  ;   but  the  plan   ^  ]q^ 
above  adopted  of  reserring  to  the  vendor  the  right  of  determining  which 
parchaser  shaU  take  the  assignment  seems  better,  as  it  makes  it  unnecessary 
to  provide  against  difficulty  which  might  otherwise  arise  in  the  event  of  the 
completion  of  the  purchase  of  any  lot  being  delayed.    The  above  condition 
also  departs  from  what  has  been  the  usual  plan  in  providing  that  the 
underleases  shall  be  g^ranted  by  the  vendor  before  the  assignment  instead  of 
by  the  assignee  afterwards ;  which  also  seems  better.    The  main  question  is 
as  to  the  covenants.     In  the  assignment  the  vendor  will,  of  course,  if  a   Covenants, 
beneficial  owner,  enter  into  the  usual  vendor's  covenants  for  title   (but 
which,  if  the  underleases  are  previously  granted  by  him,  it  is  suggested 
should  be  subject  to  the  qualification  in  the  text  to  protect  him  from 
liability  in  respect  of  future  breaches  of  covenant  by  the  underlessees) ;  or 
if  a  trustee  or  mortgagee,  wiU  merely  covenant  against  incumbrances.    As 
to  the  underleases  there  is  more  doubt.    In  the  absence  of  stipulation  each 
underlessee  would  be  entitled,  in  addition  to  the  usual  covenant  by  the 
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respive  lots,  and  the  sd  assnint  contg  the  usual  covts  by  the 
assnee  for  the  paymt,  pformce  &  observce,  &  indemnity  of  the 
vendors  [&  the  este  of  their  testor]  in  respt  of  the  rent,  covts, 
&  Condons  of  the  origl  lease.  The  vendors  will,  if  required, 
enter  into  the  usual  vendor's  covts  in  the  assnmt  &  under- 
leases (a)  for  title  &  further  assurce  (but  not  so  as  to  render 
themselves  liable  in  respt  of  any  future  breach  of  any  of  the 
covts  or  Condons  of  the  origl  lease  on  the  pt  of  any  of  the 
pchasers)  with  the  addon  in  the  underleases  of  the  usual 
acknmt  for  prodon  &  undertakg  for  safe  custody  of  the  lease  & 
the  other  docs  of  title  (if  any)  in  the  posson  of  the  vendors 
[or,  if  the  vendors  are  trees  or  mtgees,  but  the  vendors  being  trees 
[mtgees]  will  not  enter  into  any  covts  in  the  assnmt  &  under- 
leases, except  the  usual  covt  agst  incumbces  with  the  addon 
in  the  underleases  of  the  usual  restricted  covt  for  quiet 
enjoymt  &  an  acknmt  for  prodon,  but  witht  any  undertakg  for 
safe  custody  (b)  of  the  origl  lease,  &c.].     The  sd  assnmt  shl  be 

grantor  for  quiet  enjoyment,  to  a  covenant  by  him  for  payment  of  the  rent 
under  the  original  lease,  and  (which  is  somewhat  onerous)  for  performance 
of  the  covenants  as  to  the  residue  of  the  property  :  Brown  v.  Paull,  2  Jur. 
N.  S.  817.  It  is  obviously  reasonable  that  the  purchasers  who  take  under- 
leases shoiQd  not  thereby  be  deprived  of  the  vendor's  covenants  for  title ; 
and  in  fact  if  the  underleases  are  granted  by  the  purchaser  who  takes  the 
assignment  of  the  lease,  the  underlessees  would  have  the  benefit  of  the 
vendor's  statutory  covenants  for  title  in  the  assignment ;  see  the  0.  A.  1881, 
8.  7  (6).  On  the  whole,  if  the  vendor  grants  the  underleases,  it  is  conceived 
that  the  covenants  should  be  as  in  the  text,  which  (as  qualified  above) 
would  not  be  unduly  onerous.  If  the  underleases  are  g^ranted  by  the  pur- 
chaser who  takes  the  assignment,  he  should  covenant  in  the  usual  form  for 
quiet  enjoyment,  and  for  payment  of  the  rent  and  performance  of  the 
covenants  in  the  head  lease,  and  production  of  the  head  lease  and  other 
muniments ;  but  in  order  not  to  deter  purchasers  (especially  trustees),  it 
may  perhaps  be  better  to  restrict  the  covenant  for  performance  of  the 
covenants  to  the  part  retained  by  the  covenantor.  It  is  by  no  means  certain 
that  trustees  or  mortgagees  can  in  the  absence  of  a  special  power  convey  on 
a  sale  by  underlease  :  Tates  v.  Smethurst,  C.  A.,  1  Dec.  1892  (not  reported). 
Registered  but  the  facts  in  that  case  are  somewhat  special.  Where  the  land  is  regis- 
land.  tered  every  underlessee  (if  the  term  of  the  underlease  exceeds  21  years) 

must  apply  to  have  notice  of  his  underlease  registered,  L.  T.  A.  1875,  s.  50, 
L.  T.  B.  166';  and  whether  the  land  is  registered  or  not,  he  must,  if  the  under- 
lease has  40  years  or  more  to  run,  L.  T.  B.  59,  in  districts  where  registration 
is  compulsory,  apply  to  be  registered  as  proprietor  of  the  imderlease,  as 
until  he  is  so  regfistered  he  wUl  not  acquire  the  legal  estate. 
Costs.  As  to  the  costs  of  a  sale  carried  out  in  this  manner,  see  Still  v.  Webh,  45 

W.  R.  170. 

(a)  The  statutory  covenants  would  not  apply  to  the  underleases,  except 
by  express  incorporation.    See  the  0.  A.  1881,  s.  7  (5). 

(b)  See  above,  p.  263,  note. 
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prepared  in  duplicate  by  &  at  the  expse  of  the  pchaser  to  whom 
it  is  made,  &  the  underleases  &  counterpts  thof  shI  be  prepared 
by  the  vendors  at  the  expse  of  the  respive  pchasers,  such  expse 

not  to  exceed  £ ,  or,  **  to  be  accdg  to  the  authorised  scale 

chge  under  the  Solors'  Remuneron  Act,  1881 "  (c)  in  each 
case,  exclusive  of  stamp  duty,  &  shl  be  in  the  form  vi^ch  will  be 
produced  at  the  sale,  or,  "  &  any  question  as  to  the  form  of 
the  assnmt  or  any  underlease  shl  be  refd  for  decision  to  the 
vendors'  counsel."  If  any  lot  remains  unsold  the  origl  lease  & 
other  docs  of  title  (if  any)  will  be  retained  by  the  vendors, 
who  shl  in  that  case  stand  in  the  place  of  an  assnee  of  the 
lease  for  the  pposes  of  this  condon. 

xin.  The  property  is  held  under  an  agrmt,  dated,  &c.,  for  the  Sale  of 
grtg  of  leases  of  the  sevl  tenemts  to  the  vendors,  the  builders,  b^^^d^g^ 
or  their  nominees  (no  leases  havg  yet  been  grted).     A  copy  of  in  lots, 
this  agrmt  may  be  seen  at  any  time  bfe  or  after  the  sale  at  J*"««  ^ 
the  office  of  the  lessors'  solors,  durg  business  hours ;  but  no  to  por- 
pchaser  shl  be  entled  to  any  abstract  or  copy  thof,  or  to  make  ®^*»««"- 
any  objon  or  requon  in  respt  of  anythg  thrin  contd,  or  in 
respt  of  the  lessors'  title  wch  shl  not  be  called  for,  or  in- 
quired into.    And  upon  paymt  of  the  balce  of  the  pchase-moy 
at  the  time  &  place  afsd,  the  lessors  will  grt  to  each  pchaser 
as  nominee  of  the  vendors  a  lease  of  the  lot  or  lots,  or  (in 
case  any  pchaser  of  more  than  one  lot  shl  so  require)  a  septe 
lease  of  each  lot  pchased  by  him,  every  such  lease  to  be  pre- 
pared by  the  lessors'  solors,  &  to  be  at  the  ground  rent  &  for 
the  term  stated  in  the  parlars,  &  accdg  to  a  form  wch  may  be 
seen  at  any  time  previously  to  the  sale  at  the  office  afsd  & 
will  be  produced  at  the  sale,  with  such  modificons  only  as  the 
circes  of  each  case  may  require  ;  each  pchaser  shl  at  the  same 
time  exte  &  deliver  to  the  lessor  a  counterpt  of  his  lease,  &  all 
expses  attendg  the  preparon  &  the  perusal  on  behalf  of  &  exon 
by  all  pties  except  the  vendors  of  each  lease  &  counterpt  shl 

be  borne  by  the  pchaser,  or  **  &  the  sum  of  £ shl  be  pd 

to  the  vendors  by  each  pchaser  (in  addon  to  the  stamp  duty) 
for  the  expse  of  the  preparon,  perusal,  &  exon  by  or  on  behalf 
of  the  vendors  &  lessors  of  each  lease  &  counterpt." 


(c)  It  may  be  better  to  state  whether  this  is  to  be  a  combination  of  the 
scsle  charges  for  leases  and  sales,  or  the  latter  only,  to  prevent  disputes. 
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Iirega- 
larities  in 
under- 
leases. 


XIV.  No  objon  shl  be  raised  on  the  ground  of  any  of  the 
underleases  to  or  agrmts  with  the  tenants  being  at  variance 
with  the  covts  or  condons  of  the  origl  [or  any  superior]  lease 
or  orwise  irregular. 


ReTendon 
(6). 


V. 

Property  of  Various  Natures. 

Manor  (a).  i.  Thb  vendors  shl  not  be  required  to  show  the  boundaries, 
extent,  nature,  or  constituents  of  the  manor,  or  to  furnish  any 
other  evidce  or  informon  in  relon  thto  than  may  appear  from 
the  manorial  books  &  docs  in  the  vendors'  posson,  &  no  objon 
shl  be  taken  on  acct  of  any  of  such  books  or  docs  being  defec* 
tive  or  wantg. 

II.  The  pchaser  shl  be  entled  to  all  advantages  of  the  sd 
revon  from  the  time  of  sale,  &  shl  bear  the  duties  payable 
in  respt  thof  on  the  death  of  the  tenant  for  life,  and  if  he  shl 
die  bfe  the  complon  of  the  pchase,  the  rents  &  income  or 
posson  shl  thenceforth  belong  to  the  pchaser,  who  shl  pay 

intt  on  his  pchase-moy  at  the  rate  of  £ p.c.  p.a.  from 

the  day  appted  for  complon  in  case  the  actual  complon  shl  be 
delayed  beyond  that  day. 

(a)  Where  there  are  demesne  lands  or  other  constituents  of  the  manor, 
Btich  as  mineral  rights  or  an  advowson,  which  are  not  to  be  induded  in  the 
sale,  they  mnst  be  expressly  excepted ;  see  2  Day.  Free.  pt.  2,  p.  769,  note ; 
1  Dart,  v.  &  P.  188.  As  to  the  registration  of  a  manor  (which  is  not  com- 
pulsory, L.  T.  A.  1897,  s.  24),  see  L.  T.  B.  61,  62. 

(&)  On  a  sale  of  a  reversion  in  land  with  buildings  and  timber  thereon, 
the  fact,  if  it  be  so,  that  the  tenant  for  life  is  not  impeachable  for  waste, 
should  be  stated  as  affecting  the  yalue.  The  powers  of  sale  and  leasing 
possessed  by  the  tenant  for  life  under  the  S.  L.  Acts  should  also  be  borne  in 
mind  as  affecting  the  transaction ;  see  Wheelwrighi  r.  Walker,  23  Oh.  D.  752. 

There  appears  to  be  no  manner  in  which  the  purchaser  of  a  reyersion 
of  registered  land  can  render  himself  absolutely  safe.  The  purchaser 
has  no  right  to  prevent  the  registered  proprietor  from  disposing  of 
the  settled  land,  and  hence  he  appears  to  be  unable  to  protect  himself 
against  dealings  during  the  life  of  the  tenant  for  life  by  an  inhibL 
tion,  but  he  may  put  on  a  caution,  and  he  may  apply  for  an  inhibition 
against  any  dealings  with  the  land  without  his  consent  after  the  death 
of  the  tenant  for  life.  On  the  death  of  the  tenant  for  life  registered 
as  proprietor  it  is  the  duty  of  the  trustees  to  apply  for  the  registration 
of  his  successor,  L.  T.  A.  1897,  s.  6  (4),  L.  T.  B.  132,  and  where  they  oare 
registered  as  proprietors  it  is  their  duty  on  the  death  of  the  tenant  for 
life  to  register  the  reyersioner.    It  appears,  therefore,  that  the  purchaser  of 


Exception 
of  demesne 
lands,  &c. 


Sale  of 
reversion. 


Begistered 
and. 
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m.  The  pchaser  shall  be  at  the  risk  of  the  droppg  of  the  life  J^J«  «^*« 

of  the  sd ,  &  in  the  event  of  his  death  bfe  the  complon  of 

the  pchase,  shl  nevs  pay  the  pchase-moy  &  such  intt  (if  any) 
as  may  be  payable  thron  accdg  to  the condon. 

IV.  The  vendor  shl  not  be  required  to  show  title  or  evidce  of  Rights  of 
title  to  any  rights  of  way  or  water  or  other  easemts  or  rights  of  eiSoyed  ' 
common  which  are  used  or  enjoyed  with  the  ppty  or  any  pt  ^itJ^  *^« 
thof  except  such  evidce  as  may  be  in  his  posson  &  a  statutory  ^'  ^*  ^' 
declon  to  be  made  if  required  at  the  pchaser's  expse  that  such 

rts  have  been  used  &  enjoyed  for  a  period  of yrs  prior  to 

the  sale.     See  ante,  p.  265,  Form  XXVII. 

V.  The  prodon  of  the  rect  for  the  last  premium  shl  be  Policy  of 
accepted  by  the  pchaser  as  conclusive  evidce  (witht  proof  of  **»^*^^®®' 
the  age  of  the  assured,  or  of  any  of  the  facts  stated  in  the 

declon  on  wch  the  poly  was  grted,  or  any  other  mre)  that  the 
poly  is  valid  &  subsistg  (d), 

Ti.  The  pchaser  shl  not  require  proof  of  the  truth  of  the  The  same, 
statemts  relatg  to  the  age  &  state  of  health  of  the  pson  on  Another 
whose  life  the  poly  was  effected,  or  any  other  statemts  contd    °^°^ 
in  the  declon  upon  wch  the  poly  was  based,  nor  any  proof  that 
the  pson  by  whom  the  poly  was  effected  had  then  or  has  since 
continued  to  have  a  sufft  intt  in  the  life  of  the  assured  to 
support  the  assurce. 

a  leFersion  wiU  have  to  give  notice  to  the  trastees  of  his  purchase.  If  on 
the  death  of  the  tenant  for  life  the  trustees  decline  to  make  a  transfer  to 
the  purchaser  he  can  apply  to  the  Begistrar  f  or  an  order  under  L.  T.  B.  101. 
Possibly  the  purchaser  can  with  the  consent  of  the  tenant  for  life  put  on  a 
restriction  against  a  sale  after  the  death  of  the  tenant  for  life  without 
notice  to  the  purchaser. 

(c)  Where  a  tenant  for  life  registered  as  proprietor  sells  his  life  estate  the  Registered 
purchaser  can  be  sufficiently  protected  by  the  entry  of  a  restriction  under  land. 
Ll  T.  R.  196,  form  lvii.  against  any  entry  being  made  without  his  consent 
during  the  life  of  the  tenant  for  life.  If  the  trustees  are  registered  as 
proprietors,  a  restriction  cannot  be  entered  without  their  consent,  and  if 
they  decline  to  allow  it  to  be  entered,  the  purchaser  must  apply  for  an 
inhibition  against  any  sale,  &c.,  being  made  without  his  consent  during  the 
life  term  of  the  tenant  for  life. 

(d)  Add  if  necetsary,  **  The  pchaser  shl  pay  any  premium  wch 
may  become  due  after  the  day  fixed  for  complon,  or  if  the 
same  is  pd  by  the  vendor  the  pchaser  shl  at  complon  repay 
to  the  vendor  the  amt  so  pd  by  him,  wih  intt  thron,  at  the 
rate  of  £4  p.c.  p.a.,  from  the  time  when  the  vendor  shl  pay 
the  same  until  repaymt." 

K.E. — VOL.   I.  18 
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Chattels 
personal 

w. 

Share  (/). 


vn.  No  title  shl  be  required  to  be  shown  to  any  of  the 
plant,  machy,  chattels,  or  effects,  included  in  the  sale. 

vni.  Each  pchaser  shl  accept  a  transfer  of  the  shares  pchased 
by  him  and  shl  indemnify  the  vendor  as  from  the  date  of  sale 
in  respt  of  calls  and  other  paymts  in  respt  of  such  shares. 


Sale  by 
mortga« 
gee  (a). 


Sale  by 
proprietor 
of  a 

registered 
charge. 


Former 
sale  by 
mortgagee. 


Endorsed 
receipt  not 
signed  (6). 


Enlarge- 
ment of 
long  term 
under 
Conv. 
Acts  (c). 


VI. 

Miscellaneous  Conditions  as  to  Title  and  Completion  . 

I.  The  vendor  is  sellg  as  mtgee,  under  a  power  of  sale. 
The  pchaser  shl  not  be  entled  to  any  further  proof  that  the 
mtge-moy  remains  owing  or  that  the  power  of  sale  is  pperly 
exercisable  than  the  prodon  of  the  mtge-deed,  nor  require  the 
concurrce  of  the  mtgor  or  any  other  pson  except  the  vendor  in 
the  convce. 

n.  The  vendor  is  sellg  as  the  regrd  proptor  of  a  chge  with 
power  of  sale.  The  pchaser  shl  not  be  entled  to  any  proof  that 
any  moy  now  remains  due  on  the  chge,  or  that  the  power  of  sale 
is  now  exercisable,  other  than  the  prodon  of  the  certife  of  chge, 
&  shl  not  require  the  concurrence  of  the  regrd  proptor  of  the 
land,  or  of  any  other  pson  except  the  vendor  in  the  convce. 

III.  The  ppty  was  conveyed  to  the  vendors  in  the  yr 

by  a  mtgee,  under  a  power  of  sale  contd  in  the  mtge.  The 
pchaser  shl  not  require  proof  that  pper  notice  to  pay  off  the 
mtge-moy  had  been  given  to  the  mtgor,  or  that  default  had 
been  made  in  paymt  thof ,  or  in  any  way  question  the  regu- 
larity of  the  sale. 

IV.  No  objon  or  requon  shl  be  made  on  the  ground  that  the 
rect  for  the  conson  endorsed  on  a  pchase-deed  in  18 —  is  not 
signed. 

V.  By  a  deed  poll  in  18 —  under  the  provons  of  the  Convcg 

(e)  This  of  course  could  only  be  needed  in  exceptional  cases. 
(/)  See  Bythewood  and  Jannan,  by  Bobbins,  Vol.  II.,  for  conditions  of 
sale  of  shares  and  mortgage  debentures. 

(a)  As  the  provisions  in  the  C.  A.  1881,  s.  21  (2),  protecting  the  title 
of  a  purchaser  on  a  sale  under  the  statutory  power,  only  apply  after  con- 
yeyance  {Life  Intt,,  Sfc,  v.  HandAn-Hand,  Sfc,  [1898]  2  Ch.  230),  it  appears 
proper  to  insert  this  or  the  next  condition  where  the  sale  is  made  under  the 
statutory  power.  The  Act  wiU  not  protect  a  purchaser  buying  with  notice 
that  the  sale  is  improper:  ParkvMon  v.  Hanhury,  2  De  G.  J.  &  S.  450; 
Selwyn  v.  Garfit,  88  Ch.  D.  278. 

(b)  See  now  the  C.  A.  1881,  ss.  54,  55 ;  and  infra,  Contbtancbs  on  Salb. 

(c)  See  the  Act  of  1881,  s.  65,  and  the  Act  of  1882,  s.  11 ;  erndpost,  914,  note. 
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Acts,  1881  k  1882,  pt  of  the  ppty  wch  was  previously  leasehd 
for  a  long  term  was  expd  to  be  enlarged  by  the  benefl  owner 
into  a  fee  simple.  No  objon  or  requon  shl  be  made  on  acct  of 
the  lease  or  a  copy  thof  not  being  forthcomg,  or  as  to  the 
contents  thof  or  the  identity  of  the  peels  or  orwise  in  relon 
thto,  &  it  shl  be  assmned  that  the  sd  deed  poll  operated  as  an 
effectnal  enlargemt  accdg  to  its  tenor. 

VI.  Thb  ppty  was  pchased  in  the  yr at  a  sale  by  the  Ct  jProoeed- 

in  an  action  for  extg  the  trusts  of  a  will  The  chief  clerk's  c^mtj. 
[master's]  certfes  in  the  suit  in  wch  the  este  was  administered 
shl  be  accepted  as  conclusive  evidce  of  the  mres  thrin  found  & 
certified,  &  the  pchaser  shl  not  require  any  copies,  extracts, 
or  abstracts  of  the  docs  or  evidce  on  wch  such  certfes  were 
fonnded,  or  any  proof  beyond  what  appears  on  the  record  of 
the  pper  pties  havg  been  bfe  the  Court,  &  shl  assume  the  re- 
gularity of  the  pcdgs  in  the  action  in  all  respts  {d). 

Yii.  As  regards  any  enfranchisemt  or  commuton  of  manorial  '^apple- 
rights  wch  may  be  pendg  but  incomplete  at  the  time  of  the  abstract 
delivery  of  the  abstract,   the  vendor  shl  deliver  a  supple-  ^*»«w  •>»- 
mental  abstract  of  the  same  as  soon  thrafter  as  circes  will  ment 
permit ;  &  these  Condons  shl  be  considered  to  apply  to  such  ^^^^^^' 
supplemental  abstract  as  from  the  time  of  the  delivery  thof. 

vm.  No  requon  or  objon  shl  be  made  as  to  the  constiton  As  to  con- 
powers  or  pcdgs  of  or  orwise  in  relon  to  a  Co  by  whom  the  Jj^*"  ©r* 
ppty  was  acquired  in  18 — ,  &  afterwards  sold  in  18 — ,  but  company, 
such  acquison  &  sale  shl  be  assumed  to  have  been  valid  & 
effectual  in  all  respts. 

n.   The  prodon  of  a  printed  copy  of  the  rules   of  any  As  to 
Benefit  Bldg  Socy,  incorpd  or  unincorpd,  with  a  copy  of  the  awsieties 
certfe  of  the  certifying  barrister  or  of  the  certfe  of  incorporon  (^)' 
(as  the  case  may  be)  certified  by  the  secretary  or  other  officer 
of  the  socy,  shl  be  taken  as  conclusive  evidce  that  the  socy 
was  k  is  duly  constituted,  &  no  evidce  shl  be  required  of  the 
apptmt  of  any  origl  or   substituted  trees,  dirors,  or  other 

(d)  See  now  the  C.  A.  1881,  s.  70 ;  JSe  Hall  Dare,  21  Ch.  D.  41 ;  Mo^yn  y. 
JfMtyn,  [1808]  3  Ch.  876.  As  to 

(e)  As  to  eyidence  of  the  constitution  and  rules  of  the'  Society,  see  6  &  7  bailding 
Win.  4,  c.  32,  8.  4 ;  37  &  38  Vict.  o.  42,  ss.  17,  20  ;  57  &  58  Vict.  c.  47,  s.  26.  societies. 
is  to  the  effect  of  the  statutory  receipt  on  redemption  of  a  mortgage,  see 

the  Act  of  1836,  s.  5  ;  and  the  Act  of  1874,  s.  42  ;  and  infra,  Mobtoaoxs. 
As  to  the  form  of  discharge  under  the  L.  T.  B.,  see  B.  118. 

18  2 
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The  lame. 


Bvidence  of 
pedigree. 


Presump- 
tion of 
death  (a). 


Partner- 
ship pro- 
perty. 


Title  under 
re-entry  for 
non-pay- 


officers  of  any  euch  socy,  and  no  objon  or  question  shl  be 
raised  as  to  the  operon  or  effect  of  any  statutory  rect  given  on 
the  redmon  of  any  mtge  to  any  such  socy  or  the  trees  thof ,  & 
all  acts  htofore  done  or  for  the  pposes  of  this  sale  hrafter  to 
be  done  by  any  such  socy  or  the  trees  thof  shl  be  deemed  to 
have  been  &  to  be  authorised  &  valid  in  all  respts. 

X.  The  pchaser  shl  not  require  the  prodon  of  the  rules  or 
any  informon  as  to  the  constiton  of  any  BJdg  Socy  to  wch  or 
to  the  trees  whof  any  of  the  ppty  has  been  mtged,  &  shl 
assume  witht  any  evidce  that  the  psons  to  whom  any  such  mtge 
was  made,  &  the  psons  signg  the  rect  on  redmon  thof,  were 
resply  the  duly  constituted  trees  for  the  time  being  of  the  socy. 

XI.  The  pchaser  shl  not  require  any  evidce  of  the  failure  of 
issue  of  E.,  named  in  a  deed  in  18 — ,  or  of  the  number  & 
names  of  the  chn  of  L.,  also  thrin  named,  or  that  M.,  one  of 
such  chn,  died  under  age  &  witht  havg  been  married,  or  of  any 
other  mre  relatg  to  the  pedigree  of  the  vendors,  other  than  a 
statutory  declon  of  those  facts  lately  made  by  a  member  of  the 
family,  the  statemts  in  wch  shl  (witht  any  further  evidce  by 
prodon  of  certfes  or  orwise)  be  accepted  as  correct  &  sufft  in 
all  respts,  &  no  objon  shl  be  taken  on  acct  of  the  declon  havg 
been  made  by  an  inttd  pson. 

XII.  It  shl  be  assumed  that  a  pson  who  left  this  country 
about  80  yrs  ago,  &  of  whom  nothing  has  since  been  heard,  is 

dead  [dead  before   ],   upon  the   evidce  afforded   by    a 

statutory  declon  of  those  facts  by  a  disintted  pson. 

XIII.  Pt  of  the  ppty  was  acquired  by  the  vendor's  testor  with 
a  ptner  who  died  in  18—,  as  ptnp  or  jt  ppty.  An  agreemt 
betn  the  testor  &  the  repves  of  the  deced  ptner  contg  an 
endorsed  rect  for  the  pchase-moy  payable  by  the  testor 
thrunder  shl  be  considered  as  havg  been  a  full  settlemt  of  all 
questions  betn  the  pties  witht  prodon  of  the  ptnp  articles,  Sc 
also  as  a  makg  over  of  all  intt  of  the  deced  ptner  in  the  ptnp 
or  jt  ppty  to  the  testor,  &  such  agrmt  shl  not  now  as  to  any 
equitable  este  or  intt  be  required  to  be  carried  out  by  convce, 
&  as  to  any  other  mre  thrunder  shl  be  assumed  to  have  been 
fully  &  effectually  carried  into  effect. 

XIV.  The  title  is  derived  under  a  peaceable  re-entry  made 
in  18 —  by  virtue  of  a  power  of  absolute  re-entry  for  non- 


(a)  See  34  Sol.  J.  247,  263,  380. 
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psymt  of  a  perpetual  rent-chge  of  £ contd  in  a  deed  in  ™»»*  ©^ 

18—  by  which  such  rent-chge  was  reserved,  &  the  vendors  or  S^ 
their  predecessors  in  title  have  ever  since  been  in  undisturbed  °***w* 
poBBon  or  reot  of  the  rents  of  the  ppty.  A  statutory  declon  or 
declons  by  a  pson  or  psons  acquainted  with  the  facts  &  bpeakg 
to  the  best  of  his  or  their  knowledge,  informon,  &  belief,  shl 
be  accepted  as  sufft  &  conclusive  evidce  of  these  facts,  &  that 
the  power  of  re-entry  had  arisen  &  was  well  exercised,  &  that 
the  seisin  in  fee  of  the  ppty  was  thby  acquired  dischged  of  all 
claims  of  the  previous  owner,  &  no  question  shl  be  raised  as  to 
the  validity  of  the  power  of  re-entry  (6). 

XT.  A  PORTION  of  the  ppty  in  the  parish  of  ,  wch  is  Mistake  as 

believed  to  be  freehd,  subjt  only  to  the  fee  farm  rent  mentd  in  of  Umd^ 
the  parlars,  has  in  sevl  docs  been  treated  as  leasehd  witht  f^^i?^^  ^ 
statg  the  term  of  yrs  for  wch.  or  the  pson  und  «  whom,  it  was  iTnt*™ 
supposed  to  have  been  held.     A  declon  will  be  furnished  by  a 

pson  who  has  known  the  ppty  for yrs,  &  for  many  yrs 

acted  as  agent  for  the  owner  in  collectg  the  rents  &  dischg  the 
outgoings,  that  he  has  always  understood  &  still  believes  this 
land  to  be  freehd.  The  pchaser  shl  therefore  accept  such  title 
to  this  land  as  the  vendors  have,  &  take  a  convce  thof  from 
them  as  freehd. 

XVI.  On   a  sale  of  pt  of  the  ppty  in  18 —  by  trees  of  a  Payment  of 

settlemt  a  sum  of  £ was  pd  to  the  tenant  for  life  for  the  Underwood 

growg  underwood.  No  objon  or  requon  shl  be  founded  on  this.  ^  l»f« 

xvn.  No  objon  shl  be  taken  with  reept  to  the  terms  of  the   , 

AB  bO  Q^Icv* 

agrmts  with  the  tenants  [or  on  acct  of  the  same  hayg  been  ments  with 
entd  into  by  the  mtgor  alone  (c)]  or  any  irregularity  thrin.        ^'^''^' 
xvra.  Any  insurce  against  fire  subsistg  on  the  ppty  [any  lot]  insurance 

against 

(b)  See  ir^ra,  p.  315,  note.  ^  '* 

(c)  See  as  to  this,  the  C.  A.  1881,  s.  18. 

(d)  Without  this  provision  the  purchaser  will  not  get  the  benefit  of  the  As  to  fire 
insarance  (see  Rayner  v.  Preston,  18  Ch.  D.  1 ;   Castellain  v.  Preston,  11   insurance. 
Q.  B.  D.  380)  tmless  he  conld  do  so  indirectly  by  calling  on  the  insurance 
company  to  reinstate  the  building  under  the  Act  14  (>eo.  3,  c.  78,  s.  83. 

Qh.,  however,  whether  the  decision  in  Ewp.  Oorely,  4  De  G^.  J.  &  S.  477, 
that  that  enactment  applies  beyond  the  bills  of  mortality,  is  right ;  see  per 
Lord  Watson  in  Westminster  Pire  Office  v.  OUugow,  ^c.  Society,  13  App.  Cas. 
ftt  p.  716;  and  cf.  per  Lord  Selbome  at  p.  714;  see  also  Elph.  Introd.  165. 
This  form  of  condition  avoids  the  objection  suggested  in  1  Dart,  V.  &  P. 
196.  Sometimes  the  purchaser  effects  a  temporary  insurance  on  entering 
into  the  contract.  If  part  of  the  purchase  money  is  to  remain  on  mortgage, 
tiie  provision  giving  the  purchaser  the  right  to  receive  the  insurance  money 
win  of  coarse  be  omitted  :  see  42  Sol.  J.  568. 
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shl  from  the  time  of  sale  be  for  the  benefit  of  the  pchaser,  subjt 
to  the  consent  of  the  office,  &  subject  to  the  pchase  being  com- 
pleted, &  to  the  pchaser  paying  a  proportionate  pt  of  the  prem 
for  the  unexpired  term  of  the  insurce,  but  the  vendor  shl  not 
be  bound  to  keep  up  or  renew  the  insurce.  [In  the  event  of 
the  occurrce  of  a  fire  bfe  the  complon  of  the  pchase,  the 
insurce  moy  shl  (subjt  as  afsd)  be  applied  in  reinstatg  the 
ppty,  or  shl,  at  the  option  of  the  pchaser,  be  pd  to  him  on 
complon.] 
Vendor  XIX.  SucH  of   the  lots  as  are  within  the  manor  of  

mimor        ^^®  ^^^^  *^^  ^^^^  ^  couveyed   subjt  to  a  reservon  to  the 

vendor  of  all  manorial  rts  belongg  to  him  as  lord  of  such 

manor  except  such  (if  any)  of  those  rts  as  are  exply  included 

in  the  sale. 

Payment  of      XX.  PcHASEBS  shl  assume  witht  enquiry  or  requon  that  all 

duiiea  la)     ^^*^®s  ^^^  became  payable  on  the  death  of  any  pson  who  died 

more  than yrs  bfe  the  date  of  the  sale  have  been  pd. 

Party  walls      XXI.  EvERY  Wall  or  fence  betn  any  two  lots  or  betn  any  lot  & 

any  other  ppty  of  the  vendor  shl  be  deemed  to  be  a  pty  wall  to 

be  maintained  &  repaired  at  the  jt  expse  of  the  respive  owners 

for  the  time  being  of  the  ppties  septed  thby. 

Property  to       xxii.  The  ppty  shl  as  to  any  damage  by  fire,  tempest,  or  other 

of  pur-        inevitable  accident  arisg  after  the  sale  be  at  the  risk  of  the 

cbaaer  (c).     pchaser,  &  no  claim  shl  be  made  agst  the  vendor  for  any 

deterioron  or  damage  from  whatever  cause,  unless  occasd   by 

his  wilful  neglect  or  default. 

Require-  xxiH.  In  case  at  any  time  after  the  sale  &  bfe  the  complon 

i™c^*aatho.  ^*  ^^^  pchase,  any  requiremt  or  demand  shl  be  made  by  the 

ritieaas       Municipal    Corporon,    District  Council,  or  other    local    au- 

Ac^rf)?*^'    thority,  in  respt  of  any  lot,  or  of  the  formg,  pavg,  sewerg. 


(a)  As  to  Succession  Dutj,  see  the  Customs,  Sui.,  Act,  1889,  (52  Vict.  c.  7), 
8S.  12-15  ;  and  as  to  Estate  Duty,  the  F.  A.  1894  (57  &  58  Vict.  c.  SO), 
8.  8  (2)  ;  and  the  F.  A.  1896  (59  &  60  Vict.  c.  28),  ss.  17  &  18. 

(&)  As  to  the  meaning  of  the  phrase  "  paxtj-waXl,"  see  Elph.  K.  &  C. 
Interpretation,  606.  A  conveyance  in  the  form  in  the  text  wiU  make  the. 
adjoining  owners  tenants  in  common  of  the  waU :  Watson  t.  Gray,  14  Oh.  D. 
192.  See  the  definitions  in  the  London  Bmlding  Act,  1894  (57  &  58  Viot. 
0.  ccxiii.,  s.  5  (16)  &  (18))  of  "  party  waU"  and  '•  party  fence  waU." 

(c)  See  Dart,  V.  &  P.  286 ;  in  the  absence  of  a  condition  the  vendor  is 
bound  to  take  reasonable  care  of  the  property:  Clarks  y.  Bamtu,  [1891] 
2  Q.  B.  456.    As  to  fire  insurance,  see  above,  p.  277,  note. 

(d)  See  p.  239,  note  (c) ;  see  post,  p.  290,  Form  VIII. 
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or  draing  of  the  roads,  streets,  or  passages  adjoing  the  same, 
the  pchaser  shI,  on  the  complon  of  the  pchase,  repay  to  the 
vendor  the  amt  expended  by  him  in  complying  with  such  re* 
qoiremt  or  demand,  &  in  case  any  such  requiremt  or  demand 
fihl  not  have  been  complied  with  bfe  the  complon  of  the  pchase, 
the  pchaser  shl  indemnify  the  vendor  in  respt  thof ;  but  the 
vendor  shl,  upon  receivg  notice  of  any  such  requiremt,  inform 
the  pchaser  thof,  &  give  him  the  option  of  complying  thwith  in 
lieu  of  the  vendor,  &  shl  not  expend  any  moy  for  that  ppose 
unless  the  pchaser  shl  refuse  or  neglect  to  comply  thwith. 

XXIV.  In  the  yr a  convnce  of  pt  of  the  ppty  was  exted  ^«c«^oa 

by  atty.      No  objon  shl  be  made  as  to  the  sufficiency  of  the  conreyanoo 
power  of  atty,  &  no  proof  shl  be  required  that  the  ppal  was  ^y^^' 
then  alive,  or  that  the  power  remained  in  forces 

XXV.  One  of  the  vendors  being  abroad,  the  convces  will,  as  Execution 
regards  him,  be  exted  by  atty,  &  every  pchaser  shl  be  satisfied  Jej{e}!' 
with  such  exon,  &  shl  assume  that  the  power  of  atty  is  valid 

&  subsistg,  witht  requirg  any  evidce  that  such  vendor  is  alive 
or  orwise. 

XXVI.  The  este  being  held  in  undivided  shares,  &  the  owner  Provision 

of  one  of  such  shares  being  resident  abroad  in  ,  if  any  vendore^ 

delay  or  difficulty  occur  in  obtaing  a  convce  of  such  share,  the  ^'»8 

ftbroftd 

pchaser  shl  retain  a  proportionate  pt  of  the  unpd  balce  of  the 
pchase-moy,  &  pay  intt  thron  at  the  rate  of  £4:  p.c.  p.a.,  until 
such  share  shl  be  duly  conveyed. 

xxvn.  The  ppty  [Any  two  or  more  lots  bought  by  the  same  As  to  sepa- 
pchaser]  shl  be  assured  to  the  pchaser  or  his  nominees  in  such  JJ^^ancea. 
peels  &  by  such  convce  or  convces  as  the  pchaser  shl  think  fit, 
but  any  addonal  costs  occasioned  to  the  vendors  by  more  than 
one  deed  of  convce  being  required  shl  be  pd  by  the  pchaser. 

xxvm.  With  the  exception  of  the  expse  of  makg  &  deliverg  Expenses, 
the  abstract,  all  expses  whatsr  (whether  occasioned  to  the  stringent 
vendors  or  the  pchaser)  of  &  incidental  to  the  verificon  or 
complon  of  the  abstract,  or  the  investigon  or  proof  of  the  title, 
or  the  preparon,  perusal,  exon,  &  complon  of  the  convce,  & 


(e)  As  to  ezecation  by  attorney,  see  the  0.  A.  1881,  as.  46-48 ;  the  C.  A. 
1882,  as.  8,  9,  and  p.  182,  note  ;  and  as  to  execution  by  the  attorney  of  a 
reader  trustee,  see  p.  191,  note.  As  to  registered  ]and,  see  L.  T.  B. 
159. 

(/)  See  another  stringent  form,  infra,  p.  334. 
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any  other  deeds,  and  all  other  costs  &  chges  relatg  to  the  sale 

shl  be  borne  &  pd  by  the  pchaser. 
Option  to         XXIX.  The   pchaser  shl  be  entled  to  posson  on  signg  the 
to  toke^'     subjoined  agrmt  &  paying  the  deposit  &  all  outgoings,  &  shl 
immediate    pay  intt  at  £4  p.c.  p.a.  on  the  unpd  balce  of  the  pchase-moy 
poftsesBion.    ^^^^  ^j^^  ^^^  ^^  ^^j^  ^^  ^^  ^^^  ^^^  jSxed  for  complon  whether 

he  actually  takes  posson  or  not,  &  if  from  any  cause  other  than 
the  wilful  default  of  the  vendor  the  pchase  is  not  then  com- 
pleted, the  pchaser  shl  pay  intt  at  £5  p.c.  p.a.  on  such  balce 
from  that  day  until  complon.     In  the  event  of  the  pchaser 
takg  posson  be  shl  keep  the  ppty  insured  agst  fire  up  to  three- 
fourths  of  its  value,  &  shl  not  make  any  alteron  thrin  witht 
the  vendor's  consent  until  after  the  complon  of  the  pchase,  but 
such  taking  of  posson  shall  not  be  deemed  an  acceptce  of  the 
title,  &  in  the  event  of  the  sale  being  annulled  he  shl  redeliver 
posson  and  pay  intt  as  afsd  &  make  good  dilapidons  arisg  durg 
his  occupon,  reasble  wear  excepted,  witht  makg  any  claim  agst 
the  vendor  in  respt  of  his  expenditure  on  the  ppty. 
Provision         XXX.  If  any  pchaser  shl  within  seven  days  after  the  sale 
^f^T^t^T*  ^^^  ^^  ^^®  vendor's  solor  notice  in  writg  of  his  desire  to  borrow 
purchase-     any  portion  of  the  pchase-moy,  the  vendor  will  lend  or  procure 
mortease     *^  ^^  ^®^^  *^  ^^®  pchaser  the  amt  specified  in  such  notice  not 

(«)•  exceedg  p.c.  of  the  pchase-moy  at  intt  at  £5  p.c.  p.a. : 

[the  pchaser  havg  the  option  of  paying  off  the  loan  or  any  pt 

thof  not  being  less  than  £ in  any  one  paymt  at  any  time 

within yrs  of  the  date  fixed  for  complon,  condonally  on 

the  punctual  paymt  of  intt]  such  loan  &  intt  to  be  seed  by 
mtge  of  the  pchaser's  lot  or  lots  in  the  usual  mner  at  the 

expse  of  the  pchaser,  such  expse  not  to  exceed  £ for  each 

lot  exclusive  of  stamp  duty  &  of  the  chges  (if  any)  of  the 
pchaser's  own  solor,  such  mtge  to  contain  provons  for  the 

continuce  of  the  loan  at  the  option  of  the  pchaser  for yrs 

from  the  date  fixed  for  complon  condonally  on  the  punctual 
pa^'mt  of  the  intt,  and  the  form  of  such  mtge  (if  the  pties 
differ)  to  be  settled  by  counsel  to  be  nominated  by  the  vendor  (6), 

(a)  Compare  the  form,  infra,  p.  349.  As  to  the  method  of  carrying  the 
agreement  out  in  districts  where  registration  is  compnUory,  see  L.  T.  B.  78. 

(b)  Or  '^  By  the  president  for  the  time  being  of  the  Incor- 
porated Law  Society."  For  registered  land  substitute  "  registered 
charge  ''  for  *'  mortgage,"  and  omit  the  provision  as  to  the  form. 


mentB  (e). 
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but  this  agrmt  to  advce  moy  is  condonal  upon  the  pchase 
&  mtge  being  completed  within  the  time  appted  for  the  complon 
of  the  pchase. 

xixi.  Each  pchaser,  unless  he  avails  himself  of  the  option  Proyision 
given  by  this  condon  of  paying  by  instalmts,  shl  pay  the  men^by 
balce  of  his  pchase-moy,  &c.,  vsual  condon  for  paymt,  d  ofintt  j^**^*- 
in  case  of  default.     Upon  paymt  of  the  balce  of  the  pchase* 
moy  &  intt  (if  any)  as  afsd,  or  upon  signg  the  agrmt  for  paymt 
by  instalmts  as  provd  by  this  condon  (as  the  case  may  be), 
the  pchaser  shl  be  entled  to  posson  or  the  rents  &  profits  as 

from  the  sd day  of ,  down  to  which  time  all  outgoings 

shl  be  pd  by  the  vendor.  Each  pchaser  shl  have  the  option 
of  paying  the  balce  of  his  pchase-moy  by  equal  half  yrly 

instahnts  extendg  over  a  period  of yrs  from  the  day  of 

sale,  with  intt  at  the  rate  of,  &c.,  on  the  amt  for  the  time  being 
remaing  unpd,  provd  he  shl  within  seven  days  from  the  day  of 
sale  deliver  to  the  vendor's  solors  notice  in  writg  of  his 
desire  so  to  do,  togr  with  a  print  of  the  subjoined  agrmt  (d)  in 

(c)  Compare  the  form,  infra,  p.  350. 

(d)  Fonn  of  Agreement  annexed. 

"Agrmt  made  the  day  of  betwn   the  above-  Form  of 

named  A.,  r<f/idor  (hinafter  called  the  vendor),  of  the  onept,  &  *«'®®™®''** 
B.,  of,  &c.  (hinafter  called  the  pchaser),  of  the  other  pt,  whby 
it  is  agrd  as  follows  : — 

"  1.  The  pchaser  havg  pchased  lot in  the  annexed  par- 

lars  &  havg  pd  one-tenth  of  the  pchase-moy,  shl  be  permitted 
to  pay  k  hby  agrees  with  the  vendor  to  pay  the  balce  of  his 

pchase-moy  by  nine  yrly  instalmts  of  & each,  with  intt  at 

the  rate  of  5  p.c.  p.a.  to  be  pd  at  the  same  time  on  the  amt 
remaing  due  immedly  befe  paymt  of  each  instalmt,  &  the  first 

instahnt,  with  intt  as  afsd,  to  be  pd  on  the day  of & 

anor  instalmnt  on  the  same  day  in  each  of  the  succeedg  eight 
yrs,  or  earlier  at  the  option  of  the  pchaser. 

"  2.  When  the  whole  of  the  balce  with  intt  &  costs  (if  any) 
as  hinafter  provd  for  shl  have  been  pd  the  pchaser  shl  be 
entled  to  his  convce,  &  if  bfe  the  convce  shl  have  been  com- 
pleted the  pchaser  shd  die  or  any  other  event  shd  happen 
tending  to  occasion  further  costs    or  expses  than  would  be 
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that  behalf,  duly  signed  by  him,  with  the  parlars  &  these 
Condons  annexed,  but  the  pchaser  shl  have  the  option  at  any 
time  of  payg  off  the  balce  remaing  due  of  his  pchase-moy  with 
intt  to  the  day  of  paymt  witht  any  previous  notice  of  his 
intention  so  to  do.  Upon  paymt  of  the  balce  of  his  pchase- 
moy  (whether  in  a  gross  sum  or  by  instalmts)  with  intt  (if  any) 
each  pchaser  shl  be  entled  to  a  convce,  &c.  If  any  pchaser  shl 
make  default  in  paymt  of  the  balce  of  his  pchase-moy  or  any 
instalmt  thof,  as  provd  by  these  condons  or  the  agrmt  to  be 

signed  by  him  under  the condon  (as  the  case  may  be),  & 

shl  not  in  all  other  respts  pform  these  condons  &  such  agrmt 

(if  any),  the  vendors  shall  be  at  liberty,  &c.,  tmual  provon  for 

default, 

Dispates  to      xxxiT.  Any  dispute  or  diffce  arisg  either  betn  any  pchaser  & 

to  iMic^       *1^®  vendors,  or  betn  any  of  the  pchasers,  on  any  mre  arisg  out 

tioneer.       Qf  the  parlars  or  plans,  shl  be  left  wholly  to  the  auctioneer  to 

determine,  who  shl  also  decide  how  the  costs  of  such  refce  shl 

be  borne,  &  his  decision  shl  be  bindg  on  all  pties. 

An  to  state-      xxxin.  The  statemts  of  facts  made  by  the  vendors  in  the 

mente  of      parlars  &  these  condons  are  believed  by  them  to  be  correct,  but 

fact  in  con-   *^  j  y 

ditions  (a),  they  shl  not  be  required  to  adduce  any  proof  thof  beyond  what 

is  in  their  posson. 
ln«;orpo-          xxxiv.  The  sale  is  subjt  to  the  common  form  condons  of 
ration  of      ^^ j^^^  Society,  but  so  that  in  case  of  varice  or  incon- 

common  ^  ^  •" 

conditions    sistency  these  special  condons  shl  prevail. 

ciaf  Lair"         XXXV.  The  [any]  pchaser  on   [giving   notice  in  writg  to 

Society  (ft),  the  vendor's  solor  within  one  week  after  the  delivery  of  the 

orwise  incurred,  the  pchaser,  or  the  psons  derivg  title  under 
him,  shl  pay  all  such  costs  &  expses,  &  the  convce  is  not  to 
be  exted  until  they  are  pd. 

"  8.  The  pchaser  shl  not  until  he  has  reced  his  convce  dig 
or  remove  from  the  lot  or  lots  pchased  by  him  any  gravel,  clay, 
brick,  chalk,  stone,  or  other  substce  without  the  consent  in 
writing  of  the  vendor,  nor  shl  the  land  be  orwise  disturbed 
except  in  the  ordinary  course  of  cultivon  or  for  bldg  ppses.  As 
WITS  the  hands  of  the  pties." 

Where  the  land  is  registered,  the  purchaser  can  protect  hixnself  by  enter- 
ing up  a  caution. 

(o)  See  as  to  this,  1  Dart,  V.  &  P.  170. 
(b)  See  1  Dart,  139. 
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abstract  to  him  that  he  wUl]  lor  signg  the  subjoined  mem  Freeco"; 
eleotg  to  (c)]  accept  the  title  witht  making  any  requon  m 
respt  thof  shl  be  entled  to  have  a  convce  in  a  form  which 
mil  be  produced  at  the  sale  exted  &  delivered  to  him  free 

of  cost  except  ad  valorem  stamp  duty  &  a  fee  of  £ ;  for 

registered  land  add,  "  and  a  proper  registered  transfer,"  or  if 
90  intended  omit  all  reference  to  the  unregistered  conveyance. 


vn. 

Incxjmbkances  and  Outstanding  Estates,  &c. 

I.  It  shl  be  assumed  that  all  legacies  bequed  by  a  testor  Payroent  of 

who  died yrs  or  upwards  bf e  the  sale,  have  been  pd ;  &  and  annui- 

thattwo  arms  ot£ &  £ ,  bequed  by  a  testor,  who  died  ^^' 

in  the  yr ,  have  ceased  by  the  deaths  of  the  annuitants 

or  been  reled,  &  that  all  arrears  thof  have  been  paid,  or,  *'  that 
all  legacies  &  anns  bequed  by  any  testor,  who  died  20  yrs 
&  upwards  bfe  the  sale,  have  been  duly  pd  &  satisfied  or 
ceased,  &  that  there  is  no  outstandg  chge  or  claim  in  respt 
thof." 

n.  The  pchaser  shl  not  require  any  rele,  or  make  any  Annuity. 

requon  or  objon  in  respt  of  an  anny  of   £ ,  given  by  a 

testor,  who  died  in  the  yr  ,  to  a  pson  who  appears  from 

the  recital  of  a  deed  of  covt  for  paymt  of  &  indemnity  agst 
such  anny,  dated,  &c.,  to  have  been  then  aged . 

m.  Pt  of  the  ppty  sold  is  with  other  ppty  subjt  to  a  Ufe  Indemnity 

anny  of  £ .    The  vendors  will  endeavour  to  obtain  a  rele  ^^ty  Ij 

from  the  annuitant :  but  shd  they  be  unable  to  do  so,  of  wch  investment 
inability  the  statemt  of   their  solor  shl  be  suflft  evidce,  the 

(c)  If  the  words  in  this  bracket  are  used,  add  below  the  memorandum, 

"I  elect  to  accept  the  title  witht  makg  any  requon  in  respt 

thof ''  to  be  signed  by  the  purchaser. 

(d)  See  now  the  useful  provision  in  the  C.  A.  1881  >  s.  6  (the  machinery  of 
which,  however,  would  often  be  too  expensive) ;  and  as  to  settled  estates, 
the  S.  L.  A.  1882,  ss.  6, 24  (4, 6, 6) ;  Be  AiUsbury,  [1893]  2  Ch.  345 ;  discussed, 
37  Sol.  J.  336.  The  clause  contains  no  provision  as  to  the  duties  on  the 
death  of  the  annuitant. 
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Indemnity 
against 
family 
charges  (a). 


Outstand- 
ing legal 
estate. 


The  same. 

Another 
fonn. 


pchaser  sbl  be  satisfied  with  the  investmt  of  a  portion  of  the 
pchase-moy  in  the  pchase  in  the  names  of  two  trees  (one  to  be 
appted  by  each  pty)  of  a  governmt  anny  of  like  amt,  or  of 
govemmt  stk,  the  divids  whof  will  sufiice  to  answer  the  sd 
anny,  upon  trusts  for  securg  the  paymt  of  the  sd  anny  &  subjt 
thto  for  the  vendors  such  trusts  to  be  decld  by  a  deed  to  be 
prepared  by  &  at  the  expse  of  the  vendors,  the  pchaser  bearg 
the  expse  of  the  approval  &  exon  thof  on  his  pt. 

IV.  The  ppty  togr  with  other  family  ppty  in  the  same  coy 
may  become,  under  the  marre  settlemt  of  the  vendor,  subjt  to 

a  life  anny  of  £ to  his  wife,  if  she  survives  him,  &  to  a 

chge  of  £ for  the  benefit  of  chn,  but  as  the  other  ppty 

subjt  to  the  chge  is  of  considerable  extent,  &  far  exceeds  in 
value  any  chges  wch  can  thus  arise  (of  wch  fact  no  proof 
further  than  appears  by  the  abstract  shl  be  required,  the 
respve  pchasers  shl  not  be  entled  to  require  any  rele  of  these 
chges  or  to  make  any  inquiries  resptg  them,  but  shl  be  satisfied 
with  the  covt  of  the  vendor  to  indemnify  the  pchaser  &  the 
pchased  ppty  agst  the  same  &  agst  all  duties  wch  may  be 
payable  on  the  death  of  the  vendor  or  of  his  wife  [togr  with  a 
chge  thof  on  the  unsold  pt  of  the  ppty  in  exoneron  of  the  pt 
sold,  &  the  approprion  in  the  names  of  three  respectable  trees 

to  be  nominated  by  the  vendor  of  the  sum  of  £ 2j  p.c. 

consold  stk,  to  be  held  upon  pper  trusts  (to  be  decld  by  a 
deed  to  be  prepared  by  &  at  the  expse  of  the  vendor),  for 
securg  the  paymt  of  the  sd  chges  and  duties,  &  subjt  thto 
upon  trusts  for  the  benefit  of  the  vendor,  includg  a  trust  for 
paymt  of  the  income  to  him  until  the  same  shl  be  required 
for  meetg  the  sd  chges,  &  with  a  power  to  the  trees  to  trans- 
pose the  investmt  of  the  fund  into  any  investmts  authorised 
by  law  for  the  investmt  of  trust  moy,  except  mtges  in  Ire- 
land, and  any  other  pper  or  usual  provons]. 

V.  Upon  a  convce  of  the  ppty  in  the  yr ,  the  concurrce 

of  a  tree  or  trees  in  whom  the  legal  este  was  outstandg  was 
not  obtained.  The  pchaser  shl  not  require  the  vendors  to  pro- 
cure a  reconvce  of  such  legal  este,  or  to  trace  the  devolon  thof, 
or  make  any  requon  or  objon  in  relon  thto. 

VI.  Any  legal  este  wch  may  be  outstandg  shl,  if  required  to 
be  got  in,  be  traced  &  got  in  by  the  pchaser  at  his  own  expse. 

(a)  See  note  (d),  preyious  page. 
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Tn.  With  the  title  deeds  of  lot  is  a  mtge  for  £ ,  ^*^^",, 

dated,  &c.,  of  the  satisfon  of  wch  the  vendors  have  no  evidce  mortgage 
beyond  their  posson  of  the  mtge  deed,  but  the  convce  to  their  (^)* 
tester  contains  an  indemnity  agst  such  mtge.     The  pchaser 
of  this  lot  shl  assume  that  the  mtge  has  long  since  been  satis- 
fied, &  shl  not  make  any  objon  or  requon  on  acct  of  the  absce 
of  a  reconvce  or  receipt  for  the  mtge  moy. 

vm.  The  vendors  have  no  evidce  that  a  lease  of  the  ppty,  Le^e  not 

wch  was  granted  in  18 —  for  the  term  of yrs  from ,  surren/ 

was  formally  surrendered  prior  to  the  grantg  in  18 —  by  the  ^«'^*^- 
predecessors  in  title  of  the  vendors  of  a  fresh  lease  thof  to 
anor  pson,   under   wch   posson  has  since  been  held.     The 
pchaser  shl  assume  that  such  former  lease  was  duly  sur- 
rendered, &  shl  not  make  any  objon  or  requon  in  respt  thof. 

IX.  Lots  are  subjt  to  certain  covts  &  restrons  as  to  Rostrictive 

buildng,  drainage,  roads,  carryg  on  trades  &  other  mres  contd  Ic).^^^^^ 
in  a  convce  in  18 —  [to  the  vendor]  a  copy  whof  can  be  seen 

at  the  office  of  the  vendor's  solors.  [The  respve  pchasers  shl 
eovt  to  observe  such  covts  &  restrons  &  to  indemnify  the 
vendor  in  respt  of  any  psonal  liability  to  wch  he  may  be  subjt 
in  respt  thof  &]  no  proof  shl  be  required  that  the  same  have 
been  observed,  or,  ''no  objon  shl  be  made  on  acct  of  any  of 
such  covts  &  restrons  not  havg  been  observed." 

X.  The  ppty  is  sold  subjt  to  the  reservons  of  mines  &  minis  Reserva- 
contd  or  refd  to  in  the  sevl  documts  formg  the  stipulated  mineniis 
commencemts  of  title  [&  to  such  other  reservons  &  liabilities  ^^ 

as  the  same  may  be  subjt  to  under  any  enclosure  act  or 
award]. 

XI.  Bt  deed  dated,  &c.,  lot  1  &  portions  of  lots  2  &  8  were  Mortgage 

mtged  to  two  psons  for  securg  £ &  intt,  witht  any  statemt  ^^ns, 

that  the  moy  belonged  to  them  on  a  jt  acct.     After  the  death  without 

joint 

account 
{h)  Where  a  mortgagee  is  paid  oflf  but  makes  no  reconveyance  (Sands  to   clause. 

Tfcoiwpjon,  22  Ch,  D.  614)  ;  or  where  he  receiyes  no  pidncipal  or  interest 
{KxbhU  Y.  Fairthome  [1895],  1  Ch.  219),  and  no  acknowledgment  is  made  to 
him  for  the  statutory  period,  the  le^al  estate  vests  in  the  mortgagor. 

(e)  The  existence  of  restrictive  covenants  should  be  specially  notified :  see   Restrictive 
M  to  this  fi«  Qloag,  23  Ch.  D.  320 ;  Dunn  v.  Flood,  25  Ch.  D.  629 ;  28  Ch.  D.    covenants 
586;  EUia  v.  Roger;  29  Ch.  D.  661 ;  Kottingham,  S^c,  Co.  v.  Butler,  15  Q.  B.  D.   ^  ^  ^pe- 
261 ;  16  Q.  B.  D.  778;  Be  Davis,  40  Ch.  B.  601 ;  i2c  Ehwworth,  42  Ch.  D.  23;   ^^^*? 
Ee  Coz,  [1891]  2  Ch.  109 ;  and  as  to  restrictive  covenants  generally,  see  infra,  "®^*°®^- 
p.  294.  As  to  the  liability  of  the  purchaser  in  the  absence  of  special  stipula- 
tion to  give  a  covenant  of  indemnity,  see  1  Dart^  V.  &  P.  631,  632. 
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vm. 

Missing  Deeds,  Secondary  Evidence. 

I.  Cbrtn  deeds  dated,  &e.  (comprisg  other  ppty  besides  the  Want  of 
ppty  now  offered  for  sale),  are  not  in  the  vendors'  posson,  &  to^produce 
they  have  no  covt  for  their  prodon.      The   pson    in   whose  (*)• 
posson  such  deeds  now  are  will  pduce  them  for  examinon  with 
the  abstract ;  &  the  pchaser  may  have  attested  copies  at  his 
own  expse,  but  he  shl  not  object  on  acct  of  the  absce  of  or 
require  any  covt  or  acknmt  for  the  prodon  of  such  deeds. 

n.  In  any  case  in  wch  any  abstracted  documt  contns  any  Deeds  not 
notice  of  any  deed  or  other  documt  not  abstracted,  the  pchaser  J^j**^'^?  ^ 
shl  accept  as  conclusive  the  statemt  of  the  solor  of  the  vendors, 
that  the  same  does  not  relate  to  the  lot  or  lots  pchased  by  him ; 
but  nevs  the  vendors  will,  if  required,  endeavour  to  procure 
the  prodon  of  any  such  deed  or  documt  for  the  satisfon  of  the 
pchaser  at  his  expse. 

m.  A  TRANSFER  of  mtgc,  dated  in ,  is  believed  to  have  Lo«t  deed. 

been  lost  many  yrs  ago,  &  the  vendors  have  no  copy  or  Recital 

AVI  t\  ATI  i^k 

abstract  thof,  but  the  same  is  recited  in  a  convce  dated,  &c. 
No  objon  or  requon  shl  be  made  in  respt  of  the  loss  or  non- 
prodon  of  such  transfer,  &  the  recital  thof  contd  in  the  sd 
coDvce  shl  be  accepted  as  conclusive  evidce  of  the  contents  & 
due  exon  thof. 

IV.  The  pchaser  shl  not  require  an  abstract  or  the  prodon  The  same, 
of  any  deed  or  instrumt  not  in  the  posson  of  the  vendors,  wch  £^®^x 
is  recited  or  noticed  in  any  abstracted  deed,  will,  or  other 

origl  documt,  dated yrs  or  upwards  prior  to  the  sale,  or 

require  any  further  informon  relative  thto  than  appears  from 
the  abstract. 

V.  A  MTGE,  dated  in  the  yr ,  was  upon  a  pchase  in  the  Attested 

yr covted  to  be  pduced  by  the  pson  in  whose  posson  the  ^?dence. 

same  then  was.     The  vendors,  after  much  search  &  inquiry, 

have  been  unable  to  discover  where  this  deed  now  is,  but  they 
in  their  posson  an  attested  copy  thof  purportg  to  have 


(b)  See  the  Y.  &  P.  A.  1874,  s.  2  (3)  :  above,  p.  229. 

(c)  See  Jone9  t.  8mUh,  1  Ph.  244 ;  Dart,  V.  &  P.  970. 

(d)  See  also  Gbnbbal  Conditions,  p.  242,  clause  7. 


288 


SPECIAL   CONDITIONS. 


As  to  deeds 
not  forth- 
coming. 

Stringent. 


been  examined  with  the  origl  deed  in  the  yr ,  wch  sh  be 

accepted  as  sufft  evidce  of  the  contents  &  due  exon  of  such 
mtge,  witht  prodon  of  the  origl. 

VI.  The  vendors  shl  not  be  required  to  produce  or  trace 
or  show  the  custody  of  any  deed  or  instrumt  not  in  their 
posson,  or,  "  No  objon  shl  be  made  on  acct  of  the  inability 
of  the  vendors  to  trace  or  procure  the  prodon  of,  or  the  want 
of  a  covt  for  the  prodon  of  any  deeds  or  munimts  not  in  their 
posson." 


Exemption 
from  land- 
tax  (b). 


The  same. 

Another 
form. 


Freedom 
from  tithes. 


Merger  of 
tithes. 


IX. 

Land- Tax  and  other  Outgoings,  Apportionment  (a). 

I.  A  CERTFE  of  the  redmon  of  the  land-tax,  dated,  &c.,  shl 
be  accepted  as  suflSt  evidce  of  such  redmon,  witht  proof  of 
the  identity  of  the  lands  in  respt  of  wch  the  tax  was 
redeemed. 

II.  No  evidce  shl  be  required  of  the  redmon  of  the  land-tax 
except  a  certfe  or  declon  of  the  collector  of  land-tax,  or,  "  the 
vendors*  steward,"  to  be  made  if  required  at  the  pchaser's 
expse,  that  the  ppty  is  not  now  assessed  to  the  land-tax,  or, 

**  that  no  land-tax  is  now  [or,  has  for  the  last yrs  been] 

pd  in  respt  of  the  ppty." 

III.  The  prodon  of  an  office  copy  of  a  declon  of  merger  (c) 
by  a  former  owner  of  the  tithe  rent-chge  shl  be  taken  as 
conclusive  evidce  that  the  ppty  is  tithe  free,  or,  **  No  pchaser 


(a)  Exemption  of  reg^tered  land  from  land  tax^  tithe  rent  charge,  &c., 
may  be  noted  on  the  register,  L.  T.  B.,  175.  As  to  land  subject  to  chief 
rents,  see  pp.  316  et  seq. 

(b)  It  must  be  remembered  that  land  tax  "  redeemed  but  not  exonerated  " 
(see  42  Qeo.  3,  c.  116,  s.  123)  is  personal  estate. 

(c)  Under  the  law  before  the  Tithe  Commutation  Act,  impropriate  tithes 
notwithstanding  unity  of  ownership,  remained  distinct  from  the  land,  and 
could  not  be  merged  ;  and  they  did  not  pass  by  a  conveyance  or  devise  of 
the  land,  unless  expressly  mentioned  (Shelf ord  on  Tithes,  292).  The  same 
is  now  the  case  as  regards  the  commutation  rent-charge,  unless  it  is  merged 
under  the  Acts :  Chapman  v.  Oatcomhe,  2  Bing.  N.  C.  516 ;  Burton  Ck>mp.  381. 
If,  therefore,  the  tithes,  though  belonging  to  the  Tender*  are  unmerged,  the 
land  is  not  accurately  described  as  "  tithe  free,"  and  the  vendor  may  be 
bound  to  merge  them  at  his  own  expense ;  but  if  there  was  imity  of  posses- 
sion at  the  time  of  the  Tithe  Commutation,  the  land  would  probably  be 
entered  as  tithe  free.    As  to  merger,  see  1  Dart,  Y.  &  P.  899,  note. 
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shI  be  entled  to  any  other  proof  of  the  ppty  being  tithe  free 
tban  is  afforded  by  the  tithe  apportionmt  for  the  parish  of 

,  wch  8hl  be  examined  by  the  respive  pchasers  at  their 

own  expse." 

IV.  No  land-tax  has  ever  been  pd  by  or  claimed  agst  the  Bxemption 
vendors,  &  the  tithe  rent-chge  has  been  chged  by  them  on  ^'^^^^" 
other  ppty  of  ample  value  ;  &  each  pchaser  shl  be  satisfied  by  tithes. 

a  declon  to  that  effect,  to  be  made  (if  required)  at  the  expse  of 
the  pchaser,  that  his  lot  is  free  from  land-tax  &  tithe 
rent-chge. 

V.  No  objon  or  requon  shl  be  made,  or  compenson  claimed  Qnit  rents, 
in  respt  of  any  quit  rent,  tithe  rent-chge,  or  other  similar  ^  ,***  . 
liability  to  wch  any  of  the  premes  how  sold  may  be  subjt  togr  against.  ^ 
with  other  lands,  but  in  respt  whof  an  indemnity  has  been 

given,  or  no  paymt  made  for  yrs  or  upward ;    &  the 

pchaser  shl  accept  a  statutory  declon  as  conclusive  evidce  of 
such  indemnity  or  non-paymt. 

VI.  The  pchaser  shl  in  every  case  be  satisfied  with  &  accept  Apportion- 
as  sufft  the  statemt  in  the  parlars  as  to  the  amt  of  any  land-  ^nd-tax, 
tax,  tithe  rent-chge,  quit  rent,  or  apportioned  pt  thof,  or  other  tithes, 
ongoing  to  which  the  ppty  or  lot  or  pt  of  a  lot  is  now  subjt,  or  («).  ' 

is  for  the  ppose  of  the  psnt  sale  to  be  taken  as  subjt,  &  shl  not 
make  any  objon  on  the  ground  of  any  land-tax,  tithe  rent-chge, 
or  other  outgoing,  not  being  now,  or  not  havg  been  on  a  former 
occasion,  legally  apportioned,  or  require  the  same  to  be 
apportioned,  or  any  indemnity  agst  any  pt  thof  wch  ought  to 
be  borne  by  other  ppty.  As  to  any  ppty  or  lot  wch  is  sold  free 
from  land-tax  or  tithe  rent-chge,  the  pchaser  shl  be  satisfied 
with  such  evidce  of  its  being  so  free  as  the  vendors  may  be 
able  to  adduce,  &  shl  not  make  any  objon  on  acct  of  the  tithe 
rent-chge  on  any  lot  sold  as  tithe  free  being  unmerged.  The 
respive  pchasers  shl  also  be  satisfied  with  the  arrangemts 
made  by  the  parlars  for  the  apportionmt  of  the  rents  payable 


(a)  As  to  the  redemption  of  quit  rents  and  perpetual  rents  (other  than   Hedemp- 
tithe-rent  charge^  or  rents  reserved  on   sales  or  on  g^rants   for  building  tion  cf 
pniposes),  see  the  C.  A.  1881,  s.  45 ;  as  to  enfranchisement  rent-charges,  see  rents. 
the  Copyhold  Act,  1894,  repealing,  and  by  s.  8  re-enacting  with  alterations 
the  Copyhold  Act,  1887,  ss.  17,  18;   and  as  to  extraordinary  tithe  rent- 
charges,  see  49  &  &0  Vict.  c.  54,  ss.  5,  6.    As  to  apportionment  of  tithe,  see 
p.  314,  note  (a). 

K.E. — VOL.   I.  19 
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As  to  copy- 
hold pay- 
ments, quit 
rents,  ko. 


Charges 
by  local 
authority 


by  the  tenants  in  the  case  of  ppties  held  by  one  tenant  being 
separated  into  one  or  more  lots  or  pts  of  lots,  &  shl  not  require 
the  consent  of  the  tenants  to  such  apportionmt  or  make  any 
requon  in  respt  thof .  [A  legal  apportionmt  of  any  land-tax, 
tithe  rent-chge,  or  other  outgoing,  or  of  any  rents  payable  by  the 
tenants,  shl,  nevs,  if  desired  by  any  pchaser,  be  effected  by  the 
vendors,  as  far  as  circes  will  admit,  &  at  the  expse  in  all 
respts  of  such  pchaser,  or,  "  at  the  jt  expse  of  the  pchasers 
concerned  thrin,"  but  the  complon  of  the  pchase  shl  not  be 
thby  delayed,  &  the  vendors  shl,  in  respt  of  any  unsold  lot, 
for  the  ppose  of  this  condon  stand  in  the  place  of  the 
pchaser.] 

VII.  The  vendors  shl  not  be  called  upon  to  furnish  any 
evidce  beyond  that  shown  by  the  munimts  or  docts  in  their 
posson  of  the  rents  &  services  under  wch  the  ppty  is  held,  or 
what  parlar  portions  of  the  ppty  [respive  lots]  are  subjt  to 
the  quit-rents,  land-tax,  or  other  outgoings  specified  in  the 
parlars. 

VIII.  If  befe  the  sale  any  moy  shl  have  been  expended  in 
complyg  with  any  requiremt  enforceable  agst  the  vendor  & 
made  bfe  the  sale  by  the  Municipal  Corporation,  District 
Council  or  other  Local  Authority  of  the  Borough  or  district 
within  wch  the  ppty  is  situated  in  respt  of  such  ppty  or  of 
the  making,  repairg,  paving  or  flagging  of  the  roads,  streets, 
or  passages  adjoing  the  same,  the  vendor  shl  &  will  bfe- 
the  time  fixed  for  the  complon  of  the  pchase,  pay  &  dischge^ 
the  same,  &  supply  to  the  pchaser  the  necy  evidce  thof, 
but  if  after  the  sale  &  bfe  the  complon  of  the  pchase,  the 
vendor  shl  have  expended  any  moy  in  complyg  with  any  such 
requiremt  as  afsd,  the  pchaser  shl  on  the  complon  of  the 
pchase  repay  to  the  vendor  the  amt  so  expended  by  him,  &  in 
case  any  such  last-mentd  requiremt  shl  not  have  been 
complied  with  bfe  the  complon  of  the  pchase  the  pchaser  shl 
indemnify  the  vendor  in  respt  thof,  but  the  vendor  shl  upon 
receivg  notice  of  any  such  requiremt  inform  the  pchaser  thof, 
&  give  him  the  option  of  complyg  thwith  in  lieu  of  the  vendor, 
&  shl  not  expend  any  moy  for  the  ppose  afsd  unless  the  pchaser 
shl  refuse  or  neglect  to  comply  with  such  requiremt. 


(a)  See  ante,  -p,  278,  form  xziu. 
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X. 

Identity,  Quantity,  Misdescbiption  (a). 

I.  The  pchaser  shl  not  require  any  proof,  beyond  what  is  Identity 
afforded  by  the  munimts  themselves,  of  the  identity  of  the  ppty  ^' 
with  that  descd  in  any  of  the  munimts  [prior  to  a  convce  in  the 
yr  — ],  or  for  distinguishg  the  portions  held  under  the 
different  titles.  [But  shl  be  entled  to  a  declon  to  be  made  at 
his  own  expse  that  the  pchased  ppty  has  been  held  accordg  to 
the  title  shown  for yrs  &  upwards]. 

n.  The  vendors  will,  if  required,  but  at  the  expse  of  the  The  same 
pchaser  requirg  the  same,  furnish  or  procure  such  evidce  or 
informon  as  may  be  in  their  power,  for  the  ppose  of  identify- 
ing any  lot  or  pt  of  a  lot  as  descd  in  the  parlars  with  the 
descriptions  contd  in  the  munimts,  or  of  reconcilg  or  connectg 
the  quantities  or  descriptions  where  the  same  differ ;  but  no 
requon  for  any  such  ppose  or  orwise  connected  with  the 
identificon  of  the  peels  shl  be  persevered  in  by  any  pchaser, 
after  the  vendors  or  their  solors  shl  have  decld  their  inability 
to  comply  thwith ;  &  the  title  to  any  lot  or  pt  of  a  lot  shl  not 
be  objected  to  in  respt  of  any  such  defect  of  proof  of  identity 
or  any  failure  to  define  the  pts  of  the  ppty  held  under  difft 
titles,  but  the  pchaser  shl  in  that  case  be  entled  to  a  declon, 
to  be  made  at  his  own  expse,  that  the  pchased  ppty  has  been 

held  in  conformity  with  the  title  as  deduced  for yrs  & 

upwards. 

m.  The  contents  &  dimensions  of  the  ppty  as  stated  in  the  Quantity, 
parlars  &  plan  havg  been  taken  from  an  actual  survey,  are 
believed  &  shl  be  taken  to  be  correct,  although  the  same  may 
differ  from  the  results  of  other  surveys,  or  from  the  contents 
mentd  in  some  of  the  munimts  [or,  the  quantities  contd  in  the 
book  of  referee  to  the  ordnce  map  (c)  for  the  sd  parish  of 

— ]. 

IV.  No  objon  shl  be  taken  on  the  ground  that  any  of  the  old  identity 

and  qoan- 
^j^ 

(a)  See  note  (d),  p.  266,  as  to  parcels  on  registration  of  title. 

(6)  This  condition  amounts  to  a  contract  that  the  muniments  show  iden- 
tity, and  if  they  do  not  a  good  title  is  not  shown,  Curling  v.  Austin,  2  Dr.  & 
8.129. 

(c)  As  to  the  Ordnance  Survey,  see  Elph.  Intbod.  91. 
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descriptions  &  measuremts  do  not  accord  with  the  psnt  state  of 
the  ppty,  as  shown  in  the  parlars  &  plan. 

V.  Vabious  alterons  havg  taken  place  by  the  removal  of 
fences,  enclosures,  change  of  names,  &  orwise,  the  vendors  shl 
not  be  required  to  identify  or  connect  any  pt  of  the  ppty  sold 
with  the  descriptions  contd  in  any  of  the  abstracted  munimts, 
nor  to  acct  for  any  apparent  variance  as  to  quantity,  abuttals, 
or  orwise,  nor  to  explain  or  reconcile  any  apparent  diffces  in 
the  abstracted  descriptions,  nor  to  distinguish  the  psnt  or 
former  copyhd  pt  of  any  lot  from  the  freehd  pt  thof,  or  the 
pts  held  under  different  titles. 

VI.  Any  misstatemt  or  omission  in  the  parlars  shl  not  annul 
the  sale,  &  as  the  premes  may  be  viewed,  such  misstatemt  or 
omission,  if  discoverable  by  inspon,  shl  not  be  the  subjt  of 
compenson,  but  if  the  same  be  not  so  discoverable  a  reasble 
abatemt  or  compenson  shl  be  made,  &c.,  see  Genl  Condons, 
pp.  247,  248. 


Riglitof 
way. 


Ab  to  sales 
subject  to 
resenra- 
tiona. 


XI. 

Beservations  (a). 

I.  The  sale  [of  lot ]  is  subjt  to  a  right  of  way,  road,  or 

passage  [of  the  width  of feet]  for  all  pposes,  or  "  for  foot 

passengers,"  or,  "  for  the  owners  &  occupiers  of  lot & 

their  families  &  servants,  &  others,  with  or  witht  horses  & 
other  animals,  carts,  carriages,  &  other  vehicles,"  or,  "  for  the 
pposes  for  wch  the  same  is*  now  used,"  or  as  the  case  may  be^ 
to  be  reserved  or  grted  to  the  vendors,  or  "  to  the  pchaser  of 

lot  if  sold,  or  if  not  to  the  vendors,"  betn  the  points 

marked  A  &  B  on  the  plan,  or,  "  to  &  from  lot as  shown 

in  the  sale  plan,"  &  the  convce  shl  be  framed  accdly,  [&  in 
case  of  diffce  as  to  the  mode  of  effectg  such  reservon  or  grt  the 
same  shl  be  settled  by  the  vendors'  counsel]. 


(a)  See  aJso  Oonybtancbs  on  Salb^  Pabcxls  and  Bbssavatioks.  As  to 
the  power  of  limited  owners  to  seU  subject  to  reservatioiis,  see  tlie  S.  L.  A. 
1882,  8.  4  (6),  s.  17  (1).  For  a  form  of  reservation  to  the  vendor  of  the 
right  to  build  on  adjoining  land  bo  as  to  exclude  any  implied  grant  of  an 
easement  of  light,  see  Contracts  fob  Sale,  p.  355.  As  to  easements 
affecting  registered  land, see  L.  T.  A.  1875, s.  18, and  1897^  sched.;  L.  T.  £.  178. 
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n.  The  vendors  reserve  to  themselves  the  mines,  beds,  &  Sale  of 
quarries  of  coal  &  ironstone,  &  other  metals,  stone,  &  minis,  ^ith^t 
within  &  under  the  whole  of  the  ppty,  with  all  necy  or  pper  ™ia«  (*)• 
powers,  rights,  &  easemts  for  searchg  for,  winng,  workg,  gettg, 
&  carryg  away  the  same  whether  by  underground  or  surface 
workgs,  [but  not  so  as  to  let  down  the  surface  whether  built 
npon  or  not  (c)  ],  pper  compenson  being  pd  to  the  pchasers  for 
all  damage  done  to  the  surface  or  the  bldgs  thron,  &  for  the 
occupon  of  the  surface  in  or  about  the  exercise  of  such  rights 
&  powers  (d) ;  &  subjt  to  the  obligon  on  the  pt  of  the  vendors 
to  restore  the  surface  when  the  mines  or  minis  shl  have  been 
worked  out,  or  permanently  ceased  to  be  worked,  &  the  convces 
shl  be  framed  accdly  [&  in  case,  &c.,  as  in  last  form"}. 

m.  The  coal  &  ironstone  &  other  mines  &  minis  (except  only  xhe  samo. 
marl,  gravel,  &  sand  wch  can  be  got  witht  going  under  or  Another 
passg  through  any  seam  or  vein  of  coal  or  ironstone)  are  ^°""* 
reserved  out  of  the  psnt  sale,  with  full  power  for  the  vendors 
&  all  psons  claimg  under  them  to  sink  any  pits  or  shafts,  or  to 
erect  or  construct  any  bldgs,  engines,  machy,  roads,  tramways, 
waterworks,   waterways,   airways,   or    other  works   or    con- 
veniences  necy  or  desirable  for  the  ppose  of  gettg,  workg, 
carryg  away,  convertg,  or  disposg  of  such  mines  &  minis,  or 
for  any  ppose  connectd  thwith,  &  to  stack  &  lay  up  any  minis 
4  refuse  wch  may  be  raised  out  of  any  such  mines,  makg  all 
reasble  compenson  to  the  surface  owners  &  occupiers  for  the 
time  being  for  such  damage  as  may  be  done  in  the  course  of 
gettg  &  workg  such  mines  and  minis,  &  the  convces  shl  be 
framed  accdly  [&  in  case,  &c.,  as  infoi'tn  i.] 

K.  The  vendors  reserve  the  right  to  gather  in  &  sell  the  Right  to 
growg  crops  &  fruits  at  any  time  bfe  the  pchaser  is  let  into  ^^^ 
posson. 

(6)  As  to  the  right  to  aupport,  see  Stephen  on  Support,  Love  v.  Bell,   ^g  to  sale 
9  App.  Cas.  286  ;  Bell  v.  Earl  Dudley,  1895,  1  Ch.  182.    Where  a  trustee  or  of  surface 
any  other  person  has  a  power  of  sale  the  Court  may  sanction  his  disposing  without 
of  the  surface  without  the  mines,  T.  A.  1893,  s.  44,  as  extended  by  the  T.  A.   ™*'*^ 
1894, 8.  8.    And  as  to  sales  under  the  S.  E.  A,  1877  (40  &  41  Vict.  c.  18), 
see  8. 19. 

(c)  In  the  absence  of  the  words  in  these  brackets,  damage  by  subsidence 
is  not  within  the  provisions  for  compensation,  Chreenwell  v.  The  Low  Beech- 
hum  Coal  Co.,  [1897]  2  Q.  B.  165. 

(<f)  As  to  the  condition  for  compensation  being  enforceable  against  the 
assignees  of  the  vendors,  see  Atpden  v.  Seddon,  1  Ex.  D.  496. 
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Right  to  Y,  The  vendor  reserves  the  right  to  use  for  the  drainage  and 

sewerage  of  his  adjoing  ppty,  and  any  future  bldgs  thereon,  all 
(if  any)  drains  &  sewers  in  or  under  the  ppty  sold  &  at  psnt 
used  for  the  ppses  afsd. 


Sale  sub- 
ject to 
restrictiTe 

Aegistered 
land. 


As  to  the 

burden  of 

restrictire 

covenants 

running 

with  the 

land. 


Suggested 
expedients 
for  making 
covenants 
liind  the 
land. 


XII. 

Bestrictions  as  to  Building,  Maintenance  of 

BoADS,  &c.  (a). 

I.  The  sevl  lots  lor.  Lots to inclusive]  are  sold  & 

will  be  conveyed  subjt  to  the  following  condons  &  stipulons  for 

(a)  As  to  the  entry  of  restrictive  covenants  against  registered  land,  see 
L.  T.  A.  1875,  8.  84,  as  amended  by  L.  T.  A.  1897,  sched. ;  L.  T.  B.  184 ;  as 
to  the  transfer  of  land  subject  to  restrictive  conditions,  see  L.  T.  K.  102  and 
sched.  1,  form  xxzvi. 

It  may  be  taken  as  now  established  that  at  law  the  burden  of  a 
covenant  between  vendor  and  purchaser  as  to  the  user,  &o.,  of  land- 
(unless  operating  as  a  grant),  never  runs  with  the  land  so  as  to  affect  a 
purchaser  from  the  covenantor ;  Avsterherry  v.  Oldham  Corporation,  29  Ch.  D. 
750,  where  the  previous  authorities  were  fully  examined ;  1  Smith's  L.  C, 
notes  to  Spencer's  Case,  10th  ed.  p.  85.  But  in  equity  a  restrictive  covenant 
(t.e.,  one  of  a  negative  or  prohibitory  nature,  such  as  against  building  on  the 
land  or  carrying  on  objectionable  trades,  &c.),  as  disting^uished  from  affirma- 
tive covenants  (such  as  to  erect  or  maintain  buildings),  will  be  binding  on 
purchasers  (including  of  course  lessees)  taking  with  notice  (Tulk  v.  MomKay, 
2  Ph.  774)  ;  which  notice  may  be  constructive  only,  as  to  which  the  law  is 
not  altered  by  the  enactment  as  to  constructive  notice  in  the  C.  A.  1882, 
s.  3,  see  sub-sec.  (2)  ;  and  such  notice  will  be  implied  against  a  purchaser 
or  lessee  who  neglects  to  make  or  debars  himself  by  the  contract  from 
making  the  usual  examination  of  title  (which  if  made  would  have  brought 
to  light  the  restriction.  Potman  v.  Harland^  17  Ch.  D.  353 ;  Nottingham 
Brick  Co,  v.  Butler,  16  Q.  B.  D.  778 ;  Be  Com,  [1891]  2  Ch.  109).  Negative 
covenants  of  this  nature  are  not  open  to  objection  on  the  score  of  perpetuity 
{L.  4"  flf.  W.  B.  Co.  V.  Qomm,  20  Ch.  D.  562  ;  Mackensie  v.  Childers,  43  Ch.  D. 
265),  nor  as  being  in  restraint  of  trade,  Catt  v.  Tourle,  L.  B.  4  Ch.  654 ;  Earl  of 
Zetland  v.  Hislop,  7  App.  Cas.  427 ;  2  Dart,  Y.  &  P.  865.  It  is  proper  that 
the  covenant  should  in  point  of  form  be  entered  into  by  the  grantee  to  uses 
or  owner  of  the  legal  estate,  and  should  be  expressed  to  bind  his  assigns, 
though  the  obligation  of  the  covenant  as  attaching  in  equity  on  future 
purchasers  with  notice  does  not  turn  on  technical  considerations  such  as 
this,  but  on  the  general  intention  as  evidenced  by  the  deed ;  see  Be  Fawceti, 
42  Ch.  D.  150,  where  the  covenant  was  held  to  be  merely  personal,  and 
therefore  not  binding  on  a  subsequent  purchaser.  The  vendor  cannot 
require  the  conveyance  to  be  made  subject  to  restrictive  covenants  not 
noticed  in  the  particulars  or  conditions  ;  Hardman  v.  Child,  28  Ch.  D.  712. 

It  has  been  suggested  that  section  62  of  the  C.  A.  1881  (by  which  the 
Statute  of  Uses  was  extended  so  as  to  enable  easements  and  other  rights 
in  or  over  land  to  be  created  by  way  of  limitation  of  the  uac,  as  to  the  need 
for  which  see  3  Dav.  Prec.  1217,  note),  might  possibly  be  made  available  as 
a  means  of  converting  a  right  under  a  restrictive  covenant  into  a  legal 
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the  benefit  &  proton  of  the  ppty  sold  &  the  adjoing  este  of  the  stipuUp 

tiODfl* 

nght»  80  as  to  be  enforceable  even  against  purohasere  without  notice ;  this 
experiment  might  be  tried  without  harm,  and  possibly  with  success,  since, 
according  to  the  view  of  such  covenants  expressed  by  Jessel,  M.R.,  in  X.  4* 
8.  W,  R,  Co.  V.  Oamm,  20  Ch.  D.  583  (and  see  2  Dart,  V.  &  P.  868),  if  that 
enactment  would  apply  to  the  case,  the  defence  of  "purchase  for  value 
without  notice  "  could  no  longer  be  set  up  as  a  defence.  Another  suggestion 
which  is  stated  (Challis  on  Real  Property,  306)  to  have  been  acted  on  in 
practice,  is  that  a  long  term  should  first  be  created  burdened  with  the 
oovenants,  and  then  be  enlarged  into  a  fee  under  the  C.  A.  1881,  s.  65,  so 
tbat  the  covenants  may  attach  on  the  fee  under  sub-s.  (4).  This,  however, 
though  probably  effectTial,  is  somewhat  cumbrous. 

As  r^ards  the  devolution  of  the  benefit  of  a  restrictive  covenant,  it  seems  As  to  the 
that  at  law  it  is  necessary  that  the  person  claiming  the  benefit  should  be  benefit  of 
"in  of  the  same  estate  "  as  the  original  covenantee,  so  that  if  that  estate  '^^^  ^^^ 
has  been  defeated  by  an  appointment  under  an  overriding  power,  the  cove-  ''•^^ 
nant  could  not  be  sued  upon  at  law  by  the  appointee  (1  Smith's  L.  C.  74, 
referring  to  Roach  v.  Wadham,  6  East,  289),  but  that  this  technicality  would 
not  be  regarded  in  equity  where  it  is  opposed  to,  and  would  defeat  the 
manifest  intention  of  the  parties  seems  clear;   such  questions,  however, 
should  of  course  be  avoided  by  making  the  covenant  with  the  grantee  of  the 
legal  estate  in  fee,  who  in  the  case  of  registered  land  is  not  necessarily  the   Aeguitered 
legistered   owner,  so  that  the  benefit  of  the  covenant  may  go  at  law  with   land, 
that  estate  to  all  persons  to  whom  it  may  pass,  whether  by  conveyance  or 
ihe  Statute  of  Uses ;  and  it  is  generally  expressed  to  extend  to  the  "  heirs 
ind assigns  "  of  the  covenantee,  though  neither  naming  the  "  heirs,"  Lougher 
T.  WiUiamSy  2  Lev.  92  (except  perhaps  for  the  purpose  of  showing  that  the 
benefit  of  the  covenant  was  to  enure  after  the  death  of  the  covenantee),  nor 
"aasigns,"  Co.  Litt.  385a,  appear  to  have  been  necessary  at  common  law. 
Those  words  may  be  omitted  in  reliance  on  the  C.  A.  1881,  s.  58.    The 
property  of  the  vendor  for  the  benefit  and  protection  of  which  the  covenants 
are  imposed  should  be  defined ;  and  even  then  it  may  be  a  question  whether 
a  subsequent  purchaser  from  the  vendor  of  all  or  part  of  the  land  retained 
by  him  is  entitled  to  the  benefit  of  the  covenant  unless  such  benefit  was 
expressly  included  in  his  conveyance  (Renals  v.  Cowlishaw,  9  Ch.  D.  125, 
11  Ch.  D.  866 ;  Everett  v.  Remington,  [1892].3  Ch.  148). 

The  question  whether  contemporaneous  or  subsequent  purchasers  of  parts   As  to  the 
of  a  building  estate  are  entitled  to  enforce  such  covenants  against  other   right  of 
purchasers  depends  on  the  intention,  which  is  to  be  gathered  from  all  the  other  pur- 
circumstances  in  each  case,  as  to  whether  the  restrictions  are  imposed  merely  ^Q^^®'"  ^ 
for  the  benefit  and  protection  of  the  vendor  himself  (as  in  Keatea  v.  Lyon,  eQ^enaats. 
4  Ch.  218,  and  RenaU  v.  Cowlishaw,  ubi  rup.),  or  for  the  common  benefit  of 
the  purchasers  (as  in  Mann  v.  Stephens,  15  Sim.  377 ;  Western  v.  MacDermoit, 
2  Ch.  72 ;  Coles  v.  Sims,  Kay,  56,  5  De  G.  M.  &  G.  1 ;  Nottingham,  ^c,  Co,  v. 
Butler,  15  Q.  B.  D.  261 ;  16  Q.  B.  D.  778 ;  see  also  Martin  v.  Spicer,  34  Ch. 
D.  1 ;  afiSrmed  sub  nom,  Spicer  v.  Martin,  14  App.  Cas.  12,  approving  Renals 
V.  Couflishaw,  ubi  sup. ;  Tucker  v.  Vowles,  [1893]  1  Ch.  195) ;  see  the  state- 
ment of  the  law  by  Wills,  J.,  15  Q.  B.  D.  268,  approved  by  the  Court  of 
Appeal  (16  Q.  B.  D.  778),  in  Nottingham,  <Sfc,,  Co.  v.  Butler ;  and  see  also 
Collins  V.  Castle,  36  Ch.  D.  243 ;  Re  Birmingham,  Sfc,  Co.  [1893J,  1  Ch.  342, 
where  the  vendor  as  to  the  unsold  lots  was  held  bound  by  the  scheme, 
TyndoJZ  v.  Caslle,  W.  N.  1893,  41  j  2  Dart,  V.  &  P.  865  et  seq.    The  vendor 
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Walls  and 
fences. 


As  to 

affinnstive 

coTenants. 


Local 
authorities. 


vendor  in ,  &  the  psnt  &  future  owners,  lessees,  &  tenants 

from  time  to  time  of  such  ppty  &  este,  (a)  namely : 

a.  (1)  Every  pchaser  shl  forthwith  make  &  for  ever  main<- 
tain  pper  boundary  walls  or  substantial  [oak]  fences  on  his  lot 

on  the  sides  marked on  the  sale  plan  [of  such  height  & 

design  as  shl  be  prescribed  by  the  vendor]. 

in  such  a  case  may  not  be  in  a  position  to  release  or  modify  any  of  the- 
restriotive  covenants  stipulated  to  be  entered  into  by  the  different  purchasers, 
(see  Western  v.  MacDermott,  1   £q.  499 ;   Martin  v.  Spicer,  uhi  8up. ;    Ba 
Birmingliart^,  ^c,  Co.,  vbi  rifp.)  unless  the  right  to  do  so  is  expressly  reserved, 
by  the  conditions,  which  may  sometimes  be  desirable.    As  to  the  effect  ot 
a  lot  sold  subject  to  such  covenants  being  afterwards  split,  see  King  v. 
Dickeson,  40  Ch.  D.  596.     As  to  the  vendor  of  au  estate  being  bound  byr 
recitals  contained  in  a  deed  of  mutual  covenants  entered  into  by  several, 
purchasers,  see  Mackenzie  v.  Childers,  43  Ch.  D.  265.    An  to  the  extinguish- 
ment of  such  covenants,  by  the  alteration  of  the  character  of  the  estate,  see* 
Duke  of  Bedford  v.  Trustees  of  British  Museum,  2  M.  &  K.  552 ;  Bayers  v.. 
Collyer,  24  Ch.  D.  180.  28  Ch.  D.  103  ;  Knight  v.  Simmonds,  [1896]  2  Ch.  2»4* 
As  to  restrictive  covenants  or  conditions  affecting  copyholds  on  enfranchise- 
ment, see  the  Copyhold  Act,  1894,  repealing,  and  by  s.  13  re-enacting  with 
modifications  the  Copyhold  Act,  1887,  s.  8.   As  to  the  validity  of  a  perpetual 
power  of  re-entry  on  breach  of  such  a  covenant,  see  tf^ra,  p.  315,  note ;  and 
see  generally  as  to  covenants  of  this  nature,  1  Smith's  L.  C,  notes  to* 
Spencer^s  Ca^e,  72,  et  seq. 

Tenants  for  life  and  other  limited  owners  selling  under  the  S.  L.  A.  1882,. 
are  empowered  by  s.  4  (6)  to  impose  restrictions  as  to  user  by  covenant^ 
condition  or  otherwise  either  on  the  land  sold  or  the  land  retained. 

It  is  now  settled  that  the  doctrine  of  Tulk  v.  Mozhay  applies  only  to- 
negative  covenants  which  may  be  enforced  by  injunction,  and  that  an 
affirmative  covenant  (e.y.,  to  maintain  buildings),  unless  it  amounts  to  the- 
gfrant  of  an  easement  or  rent  or  other  estate  in  the  land  (as  in  Rowhotham  v. 
Wilson,  8  H.  L.  Ca.  348),  although  it  may  be  valid  and  binding  for  all  time- 
as  against  the  covenantor  personally  and  his  estate  after  his  death  (see 
Witham  V.  Vane,  ChaUis,  E.  P.  App.  V.,  is  not  enforceable  as  against  pur- 
chasers from  him,  even  with  notice,  by  action  either  for  specific  performance 
or  damages :  Haywood  v.  Brunswick  Building  Society,  8  Q.  B.  D.  403  ;  L.  S^ 
8,  W,  R.  Co.  V.  Qomm,  20  Ch.  D.  562  ;  Austerherry  v.  Oldham  Corp.,  29  Ch. 
D.  750.  This  question  being  chiefly  important  in  connection  with  sales- 
on  chief  rent  is  considered  infra,  p.  314,  in  dealing  with  that  subject. 

It  has  been  decided,  in  Guardians  of  Tendring  Union  v.  Dowton,  [1891] 
8  Ch.  265,  reversing  45  Ch.  D.  583,  that  a  charge  for  the  expenses  of  street 
improvements  by  a  local  authority  under  the  Public  Health  Act,  1875^ 
cannot  be  enforced  by  a  sale  of  the  premises  charged  free  from  restrictive- 
covenants  entered  into  by  the  owner  as  to  building. 

A  municipal  corporation  cannot  impose  on  its  own  land  restrictive  covenants 
which  are  not  sanctioned  by  the  Treasury,  Davis  v.  Corporation  qf  Leicester^ 
[1894]  2  Ch.  208. 

For  a  condition  where  the  land  is  subject  to  restrictive  covenants  in  a 
previous  conveyance,  see  above,  p.  285  ;  and  see  also  Convbtancss  on  Sale^ 

(a)  As  to  defining  the  property  for  the  benefit  of  which  the  restrictions 
are  imposed,  see  last  note.  It  is  often  more  convenient  to  insert  the  rostrio^ 
tive  stipulations  in  the  particulars  of  sale. 
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a.  (2)  No  wall  or  fence  agst  a  road  (except  walls  or  fences  Theume. 

now  existg)  shl  exceed ft inches  in  height  from  the  Limit  as  to 

surface  of  the  road  or  footpath.  height. 

a.  (3)  The  pchaser  [of  each  lot]  shl  forthwith  erect  &  for  The  same. 
ever  after  maintain  at  his  own  expse  a  good  &  sufft  divon  or  Another 
pty  fence  [consistg  of  a  wall  or  oak  park  palg  of  not  less  than    ^"°' 

5  feet  or  more  than  7  feet  in  height]  on  the  sides  of  the  premes 
[on  one  side  of  his  lot]  within  the  boundary  line  marked  T  on 
the  plan,  &  also  a  fence  in  front  of  &  to  septe  the  same  from 

the  footpath  of road  [the  road  or  street  adjacent  thto  as 

shown  on  the  plan],  such  last-mentd  fence  to  consist  of  dwarf 
walls  with  footgs  of  stone,  or  iron  curb  &  iron  palisadg,  with 
piers,  gate  piers,  &  gates,  or  of  close  park  paling  and  swing 
gates,  agreeably  to  a  [uniform]  design,  to  be  approved  of  by 
the  vendor  [provd  that  if  one  pson  pchases  2  or  more  adjacent 
lots,  it  shl  not  be  necy  to  make  or  maintain  any  divon  or  pty 
fence  or  wall  for  the  ppose  only  of  separatg  such  lots  from  each 
other].      In  case  any  pchaser  makes   default   in  erectg  or 

repairg  such  fence  or  wall  within days  after  notice  in 

writg  so  to  do  shl  have  been  given  to  him  by  the  vendor,  or  left 
for  him  on  his  land,  the  vendor  shl  be  at  liberty  to  erect  or 
repair  the  same  at  the  expse  of  the  pchaser,  the  amt  whof  shl 
be  pd  on  demand  made  or  left  as  last  afsd. 

6.  (1)  The  pchaser  shl  within  • calr  months  from  the  Buildings. 

date  of  his  convce,  at  his  own  cost,  &  under  the  inspon  &  to  ^°.?I^^* 
the  satisfon  of  the  architect  or  surveyor  of  the  vendor,  erect  &  of  a  uni- 
finish,  in  a  good,  substantial  &  workmanlike  mner,  upon  each     ™  ^*°^' 
of  the  plots  of  ground  included  in  the  sale  to  him,  one  dwg 

house  of  the  cost  of  £ at  the  least,  upon  the  same  plan, 

of  the  same  form  &  dimensions,  &  after  the  like  mner  as 
the  houses  now  already  erected  on  the  east  side  of  the  road 
coloured on  the  plan. 

i.  (2)  One  house  only,  at  the  cost  of  £ at  least,  shl  be  The  same. 

erected  on  each  plot,  such  cost  to  be  exclusive  of  any  stablg  &  As  to 

.,,,  number 

OUtbldgS.  and  value 

b.  (3)  Every  pchaser  shl  within months  of  the  sale  of  Jio^ses. 

erect  &  finish  on  his  lot  on  the  site  coloured  red  on  the  sale  ^®  **™*' 
plan  in  accordce  with  plans  &  elevens  to  be  approved  by  the  ^^q*^®*^ 
vendors  or  their  surveyor,  &  for  ever  thrafter  maintain  in  good 
repair substantial  dwg  houses  with  suitable  outbldgs  &  con- 
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The  same. 

Another 
fonn. 


The  same. 

Buildings 
not  to  abut 
on  roads. 


The  same. 

To  keep 
building 
line. 


The  same. 

Another 
iorm. 


The  same. 

As  to 

temporary 

•buildings. 


veniences  of  the  value  of  at  least  £ each,  or^  "  of  a  clear 

yrly  value  (a)  for  lettg  or  occupon  of  at  least  £ each,"  or^  if 

sale  is  on  chief  rent, ''  of  a  total  value  of  at  least  double  the  value 
calculated  at  25  yrs'  pchase  of  the  rent  chged  onsuch  lot." 

6.  (4)  One  house  only,  of  the  cost  of  at  least  £ ,  or  two 

semi-detached  houses  only,  of  the  cost  of  at  least  £ each, 

and  in  all  respts  accdg  to  plans  &  elevons  to  be  approved  of  by 
the  vendor's  surveyor,  shl  be  erected  on  the  premes  [on  each 

of  the  lots  nod.  resply  on  the  plan  from to  ,  both 

inclusive],  but  stablg  or  other  outbldgs,  accdg  to  plans  &  in 
situons  to  be  approved  of  by  the  sd  surveyor,  may  be  erected 
on  the  premes  [on  any  of  such  lots]. 

b.  (5)  No  bldg  or  erection  except  the  sd  fence  [a  boundary 

fence  not  more  than ft  high,  made  of  materials  &  of  a 

design  to  be  approved  of  by  the  vendor],  shl  at  any  time  be 

erected  on  the  premes  [on  any  of  the  sd  plots]  within ft 

of road  [any  of  the  roads  or  streets  marked  on  the  sd 

plan]. 

b.  (6)  The  front  wall  of  any  house  or  bldg  to  be  erected  on 
any  pt  of  the  premes  shl  range  &  be  in  a  line  with  the  bldg 
line  marked  on  the  plan,  and  no  bldg  or  erection  of  any  kind 
exceptg  verandahs,  porches,  bay  windows,  or  similar  struc- 
tures (b),  to  be  approved  of  by  the  vendor's  surveyor,  & 
exceptg  such  boundary  fence  as  afsd,  shl  be  erected  on  any 
portion  of  the  premes  [of  any  plot]  which  lies  betn  the  bldg 
line  &  any  of  the  roads  or  streets  marked  on  the  sd  plan. 

b.  (7)  The  line  of  frontage  of  the  bldgs  on  the  respive  lots 
shl  not  approach  nearer  to  any  of  the  roads  than  the  line 
marked  "bldg  line"  upon  the  plan  exceptg  porticoes  &  bay 
windows  or  other  similar  structures,  wch  shl  not  project  more 

than ft  beyond  such  line,  &  no  bldg  other  than  walls  & 

fences  under  7  ft  in  height  shl  be  erected  nearer  to  any  of  the 
roads  than ft. 

h.  (8)  No  temporary  bldgs  of  any  kind  shl  at  any  time  be 
erected  on  the  premes  [any  plot],  other  than  sheds  &  work- 
shops to  be  used  only  for  works  incidental  to  the  erection  of 
permanent  bldgs  thron. 


(a)  "Yearly  value."     See  Be  Elwes,  3  H.  &  N.  719. 

(b)  This  exception  if  intended  ought  to  he  inserted :  Lord  Manners  v. 
Johnson,  1  Ch.  D.  673. 
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b,  (9)  No  [permanent]  bldg  shl  be  erected  on  the  premes  The  same. 

[any  plot  except  the  plot  nod. on  the  sd  plan]  except  a  Not  to  erect 

private  dwg  house  &  the  stablg,  offices,  &  outbldgs  thof ,  &  no  exoept^prf- 
bldg  erected  thron  shl  at  any  time  be  used  except  for  the  ^»*«  ^^'^' 
pposes  last  aisd. 

b.  (10)  Fob  the  pposes  of  these  condons  [regulons]  the  cost  The  same 
of  every  house  &  other  bldg  shl  be  taken  to  be  the  net  first  cost  As  to  coet 
thofi  in  labour  &  materials  alone  (exclusive  of  ornamental  ^^^ 
fittgs)  to  be  estimated  by  the  sd  surveyor  at  the  lowest  current 
prices. 

b.  (11)  No  dwg  houses  or  other  bldgs  shl  be  erected  on  any  T*»®  »™«- 
lot  unless  the  plans,  drawgs,  &  elevons  thof  shl  have  been  ]^^™^*^ 
previously  submitted  to  &  approved  of  in  writg  by  the  vendor,  by  rendor. 

b.  (12)  No  new  bldg  &  no  addon  to  any  existg  bldg  shl  at  The  Bame. 
any  time  be  erected  on  the  land,  except  in  a  position  &  accdg  f^^^^ 
to  plans  &  descriptions  to  be  previously  approved  in  writg  by 

the  siieward  for  the  time  being  of  the  manor  of ,  or  in  case 

such  manor  shl  cease  to  exist  or  shl  come  to  be  held  by  an  owner 
other  than  the  vendor  or  his  descendants,  then  by  the  sur- 
veyor for  the  time  being   of   the  District   Council  or  cor- 

respondg  public  authority  of ,  but  such  approval  shl  not 

be  withheld  unless  the  erection  of  such  new  or  addonal  bldg 
shl  have  the  e£fect  of  materially  obstructg  views  now  enjoyed 
from  other  ppties  in  the  manor,  or  lesseng  the  amenity  of 
soch  ppties  by  being  unsightly  or  inappropriate  to  the  site  eir 
in  respt  of  position,  size,  or  value.     A  reasble  fee,  not  exceedg 

guineas  may,  on  each  occasion,  be  chged  by  such  steward 

or  surveyor  for  his  trouble. 

b.  (13)  No  hoardg  shl  be  erected  on  any  plot  for  advertisemts  Hoardings 
not  relatg  to  the  sellg  or  lettg  of  such  lot.  (^)' 

c.  No  dwg  houses  shl  be  erected  on  any  pt  of  the  land  so  as  As  to  yards 
to  stand  back  to  back,  witht  yards  or  gardens  of  a  depth  of  at  °^  ^  °°*' 
least ft  interveng  betn  them,  nor  with  their  backs  abuttg 

on  any  street. 

d.  (1)  No  windows,  lights,  doors,  or  opengs  shl  be  placed  Windows, 
on  the side  of  any  bldgs  erected  on  the  land. 

d.  (2)  No  opengs,  lights,  or  windows   shl  be  put  in  any  The  same, 
bldg  or  wall  already  erected  or  hrafter  to  be  erected  on  the  Another 

form, 

{h)  An  advertiBemeiit  hoarding  is  not  a  "  building  "  within  the  meaning  of 
a  restrictive  covenant :  Foster  v.  Fraur,  [1893]  3  Ch.  158. 
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land,  BO  as  to  give  or  open  upon  the  adjoing  ppty  within  & 
distance  of ft  thfrom. 

d.  (8)  Fob  protectg  the  privacy  of  the  house  &  premes  now 
in  the  occupon  of  the  vendor,  no  window  or  openg  shl  at  any 
time  be  made  on  the  south  or  east  side  of  any  bldgs  wch  may 
be  erected  on  the  land  now  sold  so  as  to  overlook  such  house 
&  premes,  or  any  pt  thof . 

e,  (1)  Thb  walls  to  be  erected  on  the sides  of  lots 

as  shown  on  the  sale  plan  shl,  for  the  entire  length  thof,  be 

pty  walls  built  as  to  one  half  thof  on  the  land  of ,  &  as  to 

the  other  half  thof  on  the  adjoing  land  of ,  &  shl  be 

inches  thick  up  to  a  height  of  ft,  & inches  thick 

above  that  level,  &  shl  be  erected  by  &  at  the  cost  of ,  but 

shl  be  the  jt  ppty  &  exist  for  the  jt  benefit  of  the  owners  of  the 
bldgs  separated  thby,  who  shl  resply  have  all  the  rights  &  be 
subjt  to  all  the  obligons  incident  to  owners  of  adjoing  bldga 
separated  by  pty  walls  (a). 

e.  (2)  All  main  or  boundary  walls  or  fences  betn  the  premes 
sold  &  the  adjoing  ppties  wch  now  are  jt  or  pty  walls  (a)  or 
pty  fences,  shl  continue  to  be  such,  &  shl  be  so  used,  repaired 
&  maintained. 

e.  (3)  The  gable  &  wall  on  the side  of  the  house,  into 

wch  the  main  timbers  of  each  immedly  adjoing  house  are  laid 
or  inserted,  and  the  walls  in  the  rear  &  front  by  wch  each  such 
house  &  the  land  set  apart  &  appropriated  for  each  house  so* 
adjoing  are  separated,  shl  at  all  times  hrafter  be  considered  aa 
pty  walls  (a)  with  all  the  rights  &  privileges  that  attach  thto. 

/.  (1)  No  bldg  to  be  erected  oji  any  of  the  lots  [except  lots 

&  ]  shl  at  any  time  hrafter  be  used  for  any  other 

ppose  than  a  private  dwg  house  (aa)  or  a  coach-house  &  stablea 
&  outbldgs  belongg  thto ;  &  no  trade,  manufacture,  or  business 
of  any  kind  [except  that  of  a  solicitor,  surgeon  or  physician]  shl 
at  any  time  be  set  up  or  carried  on  in  or  upon  any  of  the  lota 
[except  as  afsd]. 

/.  (2)  Neither  the  land  nor  any  existg  or  future  bldg  thron 

(a)  If  appropriate,  add :  "  that  is  to  say.  Walls  of  wch  the  adjoing 
owners  for  the  time  being  are  tenants  in  common."     As  to  the 

ambi^ty  of  the  phrase  *'  party  waUs  "  without  explanation,  see  Elph.  K. 
&  C,  Intcrp.  606. 

(aa)  This  covenant  is  broken  by  using  the  house  as  a  boardinj^  honae  t 
Hohson  V.  Tulloch  [1898],  1  Ch.  424. 
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shl  be  used  for  carrying  on  any  trade  or  business,  nor  as  a 
school,  hospital,  or  public  institon  or  charity,  nor  for  holdg 
public  meetgs,  nor  for  public  worship,  nor  orwise  than  as  a 
private  dwg  house,  but  this  shl  not  preclude  the  reception  of 
lodgers  or  boarders,  nor  the  carrying  on  of  a  learned  or  artistic 
profession  witht  other  outward  indicon  thof  than  a  brass  or 
other  plate  or  inscription  coverg  the  space  of  not  more  than 
2  ft  by  1  foot. 

/.  (3)  The  premes  or  any  bldg  thron  shl  not  [None  of  the  The  same, 
lots  or  any  bldg  thron  shl]  at  any  time  be  used  for  the  ppose  Another 
of  any  trade,  manufacture,  or  business  (h)  of  any  description,    ^"^' 
or  anythg  in  the  nature  thof,  or  havg  the  appearce  or  show 
thof,  or  as  an  asylum,  hospital  or  other  charitable  institon,  or 
by  any  public  body  or  society,  or  as  a  chapel  or  school,  or  as 
tea-gardens  or  an  hotel,  public-house,  or  tavern,  or  for  the  sale 
of  beer,  wine,  or  spirits,   or  as  a  place  of  public  amusemt, 
entertainmt,  or  resort. 

/.  (4)  No  hotel,    tavern,   tea-gardens,   manufactory,  mill,  TheBune. 
gasworks,  hospital,  asylum,  or  shop  (c)  shl  at  any  time  be  Another 
erected,  opened  or  carried  on  upon  any  of  the  lots,  &  no 
spirituous  or  fermented  liquors  shl  be  sold  in  or  upon  any  of 
the  lots,  or  in  any  bldg  to  be  erected  thron. 

/.  (5)  The  plot  nod. on  the  plan,  wch  has  been  set  The  same. 

apart  for  an  inn,  hotel,  or  public-house,  shl  not  be  used  for  any  ^  ^  P^®* 
other  ppose,  except  that,  with  the  licence  in  writg  of  the  vendor,  for  hotel, 
the  same  may  be  converted  into  a  private  dwg  house :  add 
provons  as  to  plans y  costs,  dtCy  see  above  forms. 

f.  (6)  None  of  the  lots  or  any  bldg  to  be  erected  thron  shl  The  aame. 
be  used  for  any  offensive,  noisy,  or  dangerous  trade,  business,  ^®*  ^ 
porsuit,  or  occupon,  or  any  ppose  wch  shl  or  may  be  or  grow  oflfensive 
to  be  in  any  way  a  nuisance,  damage,  grievce,  or  annoyce  to  ^/^^  *^* 
the  vendors,  their  hrs  or  assns,  or  their  tenants,  or  to  the 
o\mer8  or  tenants  of  any  of  the  adjoing  ppty  or  the  neighbour- 

'  (6)  A  charitable  institution^  from  which  no  profit  is  derived,  is  included 

in  the  term  "business"  within  the  meaning  of  this  condition,  see  Bolls  y. 
Umer,  25  Ch.  D.  206  ;  27  Ch.  D.  71. 

(c)  The  enumeration  of  particular  objectionable  trades,    &c.,  though   Objection- 

I  oonmion,  is  necessarilj  not  exhaustive,  and  if  general  words  are  added,  as  in  able  trades. 

I  form  /.  (6),  there  may  be  some  risk  of  the  e^usdem  generit  doctrine  being 

applied ;  see  Jones  v  T^ome,  1  B.  &  C.  715. 

(d)  Using  the  property  as  a  hospital,  Tod-Heatly  v.  Benham,  40  Ch.  D. 
80 ;  or  as  a  school,  Wavion  v.  Cop^rd,  [1899]  1  Ch.  92,  breaks  the  covenant. 
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hood,  or  wch  may  tend  to  depreciate  or  lessen  the  value  of  the 
afsd  este  of  the  vendors,  or  any  pt  thof,  as  a  residential 
ppty  (a). 

/.  (7)  No  bricks  or  tiles  shl  at  any  time  be  made  or  burnt, 
nor  shl  any  clay  or  lime  be  burnt  on  the  premes  [on  any  lot], 
&  no  operative  machy  shl  at  any  time  be  fixed  or  set  thron,  or 
in  any  bldg  to  be  erected  thron,  &  no  manufacture  or  operons 
of  a  noisome,  offensive,  dangerous,  or  noisy  kind  shl  be  carried 
on  in  or  upon  the  same,  nor  shl  anythg  be  done  thron  wch 
may  be  or  grow  to  be  a  nuisance  or  annoyce  to  the  vendor  or 
his  tenants,  or  the  neighbourhood. 

(/.  Lots are  sold  subjt  to  the  obligon  on  the  pt  of  the 

pchasers  to  leave  open  &  unbuilt  upon  a  passage  or  space 


ft  wide  as  shown  on  the  sale  plan,  &  each  pchaser  shl  pay  one- 
half  of  the  cost  of  formg,  sewerg,  pavg,  completg,  repairg,  & 
maintaing  such  passage,  so  far  as  the  same  is  co-extensive 
with  his  lot. 

h.  (1)  Every  pchaser  shl,  accdg  &  in  proportion  to  the 
<^xtent  of  his  frontage  towards  the  projected  street  or  road 
deUneated  in  the  plan,  contribute,  with  the  owners  for  the 
time  being  of  the  other  lots  comprd  in  this  [&  a  former]  sale  & 
havg  such  frontage,  to  the  expense  of  makg  &  formg  the  sd 
projected  street  into  a  road  pperly  metalled  &  fit  for  carts, 

waggons,  &  carriages,  with  a  flagged  footway ft  wide  on 

each  side  thof,  &  with  a  cover  for  the  watercourse  at  the  side 
thof,  &  such  main  sewers  or  drains  under  the  same  as  shl  be 
required  to  be  made  by  the  District  Council  or  other  competent 
authority  ^or,  pper  main  sewers  or  drains  under  the  same  at 
the  lowest  level  that  can  be  made  in  order  to  obtain  a  suitable 
&  sufft  fall],  &  shl  at  all  times  thrafter  until  the  same  shl  be 
adopted  as  a  pubUc  highway,  contribute  in  the  proportion  afsd 
towards  the  expse  of  repairg  &  maintaing  the  same  street  or 
road,  a  right  of  way  over  which  is  included  in  the  sale  of  each 
lot  [&  the  sd  sewers  or  drains]. 

h.  (2)  Each  pchaser  shl,  at  his  own  expse,  level,  form,  & 
pave  one  equal  half  pt  in  breadth  of  the  sd  street  intd  to  be 


Annoy-  (a)  This  condition,  which  is  meant  to  extend  to  "  axmoyances/' though 

ances,  not  constituting  nuisances  in  law,  and  whether  thej  affect  the  "vendor  and 

though  not  jjjg  tenants  or  strangers,  wiU  be  effectual :  Tod-Heatly  v.  Benham,  40  Ch. 

nuisances  r\    on 

at  law.  ^'  ^' 
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called ,  80  far  as  the  same  shl  be  co-extensive  with  his  lot, 

&  shl  also  pave  with  flags  a  footpath  of  the  breadth  of  

ft  in  front  of  all  bldgs  to  be  erected  on  &  co-extensive  with  his 
lot,  &  shl  for  ever  thrafter  maintain  such  half  pt  of  the  sd 
road  &  the  footpath  adjoing  the  same  in  good  repair  & 
condon  until  the  same  shl  be  adopted  as  a  public  thorough- 
fare. 

h.  (8)  Thb  pchaser  [The  owner  or  owners  of  each  lot]  shl  The  same, 
at  all  times  hrafter  when  required  by  the  vendor,  pay  to  him  Another 
or  contribute  an  equal  or  proportionate  share  with  the  owners 
of  the  other  houses  &  land  [plots]  adjoing  the  [intd]  roads 
marked  on  the  sd  plan,  accdg  to  the  extent  of  their  respive 
frontage  to  such  respive  roads  [or,  accdg  to  the  prices  pd  by 
them  for  their  respive  plots],  of  the  expse  of  [makg]  repairg, 
cleansg,  &  maintaing,  to  the  satisfon  of  the  vendor,  the  sd 
roads  &  pper  sewers  &  drains  under  the  same,  &  all  other 
expses  connected  thwith,  until  the  same  resply  shl  be  adopted 
by  &  taken  into  the  chge  of  the  District  Council  or  local  au- 
thority [such  share  or  proportion  in  case  of  dispute  to  be 
settled  by  the  surveyor  for  the  time  being  of  the  vendor]. 

i.  (4)  The  pchasers  of  the  plots  nod. to inclusive  The  same. 

on  the  sd  plan  shl,  at  their  jt  &  equal  expse,  forthwith  make  &  Another 

for  ever  after  maintain  the  road  marked on  the  sd  plan,    ^^^' 

k  shl,  at  the  like  expse,  curb,  flag,  &  maintain  the  footpath  on 

the  side  thof,  of  ft  wide  as  marked  on  the  sd  plan, 

&  such  road  &  footpath  shl  be  for  the  exclusive  use  of  the 
owners  of  the  sd  plots  &  their  friends,  visitors,  servants,  & 
others  going  to  or  coming  from  the  houses  to  be  built  on  the  sd 
plots,  &  shl  not  be  dedicated  to  the  public  witht  the  consent  of 
the  owners  of  all  such  plots,  &  uo  waggon  or  heavy  cart  shl  be 
allowed  to  pass  over  the  sd  road,  except  betn  the  hours  of  6  & 
10  in  the  forenoon. 

i.  The  vendor  shl  be  at  liberty  at  any  time  to  lay  down  &  As  to 
construct  sewers,  drains,  &  water-pipes  on  any  of  the  lots,  &  ^^^^  ^^^ 
to  keep  in  repair  &  maintain  the  same  for  the  genl  convence 
of  the  este. 

j.  No  trees  or  shrubs  shl  be  allowed  to  grow  upon  the  land  Trees  and 
to  such  a  height  or  density  as  materially  to  obstruct  views  at  t)'oUtruct 
psnt  enjoyed  from  any  other  ppties  in  the  sd  manor,  or  as  the  ^«^- 
case  may  be. 
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k.  No  stone  shall  be  quarried  on  or  from  the  land  except  for 
the  ppose  of  preparg  for  authorised  bldgs,  or  of  laying  out  or 
adaptg  the  ground  as  garden  or  pleasure  ground. 

L  No  sand  or  gravel  shl  at  any  time  be  excavated  or  dug  out 
of  the  land  [any  of  the  lots]  except  for  the  ppose  of  laying  the 
foundons  of  the  houses  or  outbuildgs  to  be  erected  thron, 
or  for  use  in  erectg  such  bldgs,  or  in  the  gardens  or  grounds 
thof. 

m.  The  vendor  shl  have  liberty  to  nail  fruit  trees  &  plants 
agst  any  fence  [or,  wall]  wch  may  abut  on  his  land,  he,  at  his 
own  expse,  repointg  such  wall  on  the  side  next  to  his  land  when 
necy. 

II.  The  sale  &  convce  of  each  lot  will  include  the  moiety 
abuttg  thron  of  the  site  of  the  proposed  road  &  footpath 
frontg  the  same,  togr  with  the  rt  to  use,  in  common  with  all 
other  psons  having  a  rt  to  do  so,  the  roads  or  intd  roads  & 
footpaths  delineated  in  the  plan  in  the  courses  there  shown, 
but  witht  any  rt  on  the  pt  of  the  pchaser  to  require  the  pro- 
don  of  or  make  any  objon  or  requon  in  respt  of  the  title  to 
any  of  the  sd  roads  or  projected  roads,  except  the  pt  comprd 
in  his  lot,  &  each  convce  shl  be  made  subjt  to  an  exception 
or  reservon  of  a  rt  of  way  for  the  vendors  &  other  psons  at 
all  times  &  for  all  pposes  to  the  other  ppty  now  offered  for 
sale  &  adjoing  any  pt  of  such  roads  or  intd  roads  &  footpaths 
resply,  &  of  the  rts  necy  for  making  &  completg  the  sd  roads 
&  footpaths  or  incidental  thto,  &  of  the  rt  of  makg  sewers, 
laying  water-pipes,  gas-pipes,  &  subterranean  conductors  of 
electricity,  &  orwise  using  such  roads  &  footpaths  in  the 
mner  &  for  the  pposes  in  &  for  wch  public  roads  or  ways 
in  towns  are  commonly  used;    &  each  pchaser  shl,  in  his 

convce,  covt  with  the  vendors,  within calr  months,  at  hia 

own  expse,  &  with  pper  materials,  &  in  a  pper  mner,  &  to  the 

(a)  In  order  to  secure  to  the  vendor  the  full  control  and  proprietary 
rights  over  the  roads,  it  is  sometimes  better  to  exclude  them  from  the  sale, 

as  in  the  following  form:— "The  sites  of  the  Streets  or  roads  or 
intd  streets  or  roads,  as  shown  on  the  sale  plan  are  not 
included  in  the  sale,  but  are  to  remain  vested  in  the  vendor, 
subjt  to  the  necy  rts  of  way  &  drainage  over  or  through  the 
same,  &  the  sewers  to  be  made  thrunder  wch  are  to  be  seed  to 
the  pchasers,  &  the  convces  shl  be  framed  accdly." 
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satisfon  of  the  vendors'  surveyor,  to  make  &  form  into  a  road 
&  footway,  fit  for  traffic,  such  pt  of  his  lot  as  is  shown  in  the 
sd  plan  as  pt  of  a  projected  road,  &  until  such  road  &  footway 
shl  be  adopted  by  the  District  Council,  or  local  authority,  to  keep 
in  repair  &  maintain,  fit  for  the  traffic  usually  passg  over  the 
same,  the  portion  thof  included  in  his  convce,  or  to  contribute 
a  due  proportion,  accdg  to  his  frontage,  of  the  cost  of  the 
repairs  &  maintce  thof,  but  the  vendors  will  not  enter  into  any 
covts  or  agrmts  with  the  respive  pchasers  as  to  the  sd  roads  or 
intd  roads  &  footpaths,  &  shl  not  be  bound  to  enforce  or 
effectuate  the  above  condons  or  the  liabilities  mentd  thrin 
further  or  orwise,  than  by  compellg  every  such  convce  to  be 
made  subjt  as  af sd  [&  the  vendors  shl  be  entled  to  a  duplicate 
of  each  convce  to  be  prepared  &  exted  by  &  at  the  expse  of  the 
pchaser]  (5). 

m.  As  regards   every   lot,   in  respt  of  wch   restrons   or  Restnctiv© 
liabiUties  are  by  these  condons  or  the  parlars  imposed  on  the  Z^^^ 
pchaser  in  regard  to  the  erection  of  bldgs,  the  makg  &  main-  *«^  i^*® 
taing  of  roads  or  fences,  the  user  of  the  ppty,  or  orwise,  the  chasen  on 
assurce  of  such  lot  (c)  shl  contain  full  &  pper  covts  to  be  entd  ^^  *°  ^^'^ 

(h)  See  note,  p.  250. 

(e)  The  foUowing  form  (or  form  iv.,  ivfra)  restricting  the  personal 
liability  of  the  pmt^iasers  under  the  covenants  to  the  period  of  their  owner- 
■hip  {Williamis  v.  Hathaway,  6  Oh.  D.  544),  may  be  substituted  here,  and  it 
is  perhaps  preferable,  especially  as  the  liability  to  enter  into  unrestricted 
ooTenants  (to  which  the  vendor  would  be  entitled  in  the  absence  of  express 
Btipulation :  Pollock  v.  BabhitSy  21  Ch.  D.  466)  might  be  an  obstacle  in  the 
way  of  trustees  purchasing : 

"  Shl  contain  all  such  reservons,  covts,  &  provons  as  the  Provision 
vendors'  counsel  shl  deem  necy  or  pper  for  givg  effect  to  such  "^4"^^^^ 
restrons  &  liabilities,  &  ensurg  that  the  obligon  thof  shl  at  all  liability  of 
times  hrafter  devolve  with  the  ppty  sold,  &  be  bindg  on  the  under  wv^ 
pchasers,  &  all  future  owners  &  occupiers  thof,  but  such  covts  >**"**• 
&  provons  shl  be  framed  so  as  not  to  impose  on  the  respive 
pchasers  &  their  hrs,  exs,  &  ads  resply  any  psonal  liability, 
after  their  respive  este  or  intt  in  the  ppty  shl  have  ceased  or 
determined." 

The  following  is  a  form  where  the  obligations  involve  money  payments  ; 
see  as  to  this,  infra,  p.  314,  note. 

"  The  due  pformce  &  observce  of  the  obligons  to  wch  each  Y^^^  ™*^' 
lot  is  subjt  as  afsd,   shl   be   seed  to  the  vendors'   reasble  payments  a 
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into  by  &  at  the  expse  of  the  pchaser,  framed  so  as  to  bmd 
his  repves  &  assns,  with  the  vendors,  their  hrs  &  assns,  the 

owners  from  time  to  time  of  the  este,  &  provons  for 

securg  the  observce  &  pformce  of  such  restrons  &  liabilities 

(the  form  of  such  covts  &  provons  to  be  settled  in  case  of 

dispute  by  the  vendors'  counsel) »  but  the  vendors  shl  not  be 

bound  to  enforce,  &Cm  as  in  form  n. 

The  same.        jy.  Each  pchaser  shl  in  his  convee  enter  into  a  pper  covt 

Another      framed  so  as  to  bind  his  repves  &  assns  [but  limitg  the 

feiring  to     psonal  liability  thrunder  to  the  period  of  ownership]  with  the 

particulars.  y^jj^Q^g^  their  hrs  &  assns,  the  owners  from  time  to  time  of 

the este,  to  observe  the  stipulons  mentd  in  the  parlars 

relatg  to  bldg  &  other  mres :  And  the  vendor  shl  be  entled 

to  a  duplicate  of  each  convee  to  be  prepared  by  &  at  the  expse 

of  the  pchaser  (a). 

The  lame.        V.  To  show  distinctly  to  intendg  pchasers  the  nature  of  the 

Genenti       covts  &  clauses  wch  the  vendors  will  require  to  be  inserted  in 

^^^       the  sevl  convces,  a  genl  form  of  convee  has  been  prepared,  & 


ance.  may  be  inspected  at  the  office  of  the  vendors'  solor  for 

days  previously  to,  &  will  be  produced  at  the  sale,  &  every 
pchaser  shl  be  deemed  to  have  full  notice  of  all  the  clauses  & 
provons  of  such  form,  &  to  have  consented  thto,  &  shl  take  his 
convee  in  accordce  thwith,  with  such  modificons,  if  any,  as  the 
special  circes  of  his  lot  or  lots  may  render  necy:  And  any 
pchaser  may,  upon  applicon  to  the  vendors'  solor,  have  a  copy 

of  the  sd  form  on  paymt  of shillings  for  the  same. 

The  same.        yi.  Each  pchaser  shl,  simultaneously  with  the  exon  of  his 

Sd^of  convee,  exte  a  genl  deed  of  co\^,   to  be  prepared  by  the 

covenant,     vendors'  solors  &  retained  by  them  (notice  of  wch  shl  be 

endorsed  on  the  convee),  contg  covts  on  the  pt  of  the  pchaser, 

bamed   so  as  to  bind  his  repves  &  assns,  for  securg  the 

satisfon  by  a  pper  covt  to  be  entd  into  by  the  pchaser  with 
the  vendor,  or  other  pper  provons  to  be  inserted  in  the  convee, 
&  as  regards  any  moy  paymts  by  reservg  the  same  as  rent,  or 
orwise  makg  the  same  a  chge  on  the  lot,  so  that  such  obligons 
may  be  bindg  on  &  enforceable  agst  the  pchaser  &  his 
successors  in  title* 

(a)  See  note,  p.  260. 
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observce  &  pformance  by  him  &  them  &  the  owners,  lessees,  & 
oeeapiers  for  the  time  being  of  his  lot,  of  the  afsd  restrons  & 
Condons :  Bat  the  vendors  shall  not  be  bound  to  procure  the 
eoncurrce  of  all  the  pchasers  in  such  genl  deed,  &  the  complon 
of  the  pchase  of  any  lot  shl  not  be  delayed  by  reason  of  the 
non-sale  or  any  delay  in  the  complon  of  the  sale  of  any  lot. 

Yn.  No  pchaser  shl  be  entled  to  any  covt  or  engagemt  from  Ab  to 
any  other  pchaser  or  the  vendors  or  any  other  pson  in  respt  of  rights  of 
any  of  the  restrons  &  liabilities  mentd  in  the  foregoing  con-  pnrohaaen 
dons  or  parlars  as  afftg,  or  intd  to  be  imposed  upon,  any  other  o£  restno- 
lot,  whether  such  lot  is  sold  or  remains  unsold:   And  the  ^!?!i'i!!l" 

poMu  on 

vendors  reserve  the  rt  to  waive  or  modify  the  restrons  or  lia-  them. 
biUties  mentd  as  affectg  or  imposed  on  any  lot  in  any  mner  wch 
may  be  agrd  upon  betn  the  vendors  &  the  pchaser  of  such  lot  (b). 

vm.  If  any  lot  shl  not  be  sold  at  the  psnt  sale  the  vendors  As  to  lots 
shl  for  the  ppose  of  the  above  condons  stand  in  the  place  '*****'*^- 
of  the  pchaser  thof . 

n.  If  any  lot  shl  not  be  sold  at  the  intd  sale  the  vendors  &  Provision 
all  psons  claimg  under  them  shl  in  respt  of  such  unsold  lot  i^'ing  ^jd. 
have  the  same  easemts  &  rts  over  or  agst  the  sold  lots,  &  the  (^)' 
pchasers  of  sold  lots  shl  have  the  same  easemts  &  rts  over  or 
in  respt  of  such  unsold  lot  as  if  all  the  lots  had  been  sold  at 
such  intd  sale. 

X.  The  respive  pchasers  shl  not  be  entled  to  any  rt  of  light  Restriction 
or  air  wch  wd  restrict  or  interfere  with  the  free  use  of  any  j^j  J^  ^^ 
adjoing  or  neighbourg  lot  for  bldg  or  other  pposes,  &  the  W- 
convces  shl  exply  exclude  the  grt  of  such  rt. 

XI.  The  scheme  of  roads,  bldg  lines,  &  other  mres,  as  shown  Power  to 
in  the  sd  plan,  &  the  bldg  &  other  restrons  imposed  upon  ing  scheme 
pchasers  shl  not  be  bindg  on  the  vendors,  &  they  shl  be  entled  W» 

to  vary  or  alter  the  same  as  regards  any  lot  or  lots  the  sale  of 
wch  may  not  be  completed  psuant  to  the  psnt  sale  by  auction, 
or  as  regards  any  lots  wch  may  be  put  up  &  sold  togr. 

(h)  See  above,  p.  296,  note. 

(c)  This  condition  seems  desirable  on  a  sale  in  lots,  having  regard  to 
Whuldim  ▼.  Bwrrows,  12  Ch.  D.  81 :  see  Elph.,  N.  &  C.  Interp.  208. 

(d)  See  WhUldon  ▼.  Burrows,  12  Ch,  D.  81 ;  Russell  ▼.  Watts,  10  App.  Cas. 
690 ;  Beddington  r.  Atlee,  86  Oh.  D.  817 ;  Aldin  ▼.  Latimwr,  [1804]  2  Gh.  487  ; 
Broan^Uld  Y.  WUUams,  [18U7]  1  Ch.  602. 

(e)  See  above,  pp.  296,  296,  note. 
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Boun- 
daries. 


XII.  If  any  question  shl  arise  betn  difft  pchasers,  or  betn 
the  vendors  &  any  pchaseri  as  to  the  boundaries  betn  any  lots, 
the  same  shl  be  settled  by  the  auctioneer,  whose  decision  shl 
be  final. 


Insaffi- 
ciency  of 
covenant 
for  prodac- 
tion  (5). 

Where  all 

deeds 

retained. 


Where 

some 

retained. 


Sale  in 
lots  where 
deeds  to  be 
delivered 
to  largest 
purchaser 


xni. 

Custody  of  Title  Deeds  and  Covenants  io  Produce  (a). 

I.  No  objon  or  requon  shl  be  made  on  the  ground  of  any 
covt,  acknmt,  or  undertakg,  for  the  prodon  or  safe  custody  of 
munimts  of  title  being  defective  or  insuffit,  or  on  the  ground  of 
theabsce  of  any  such  covt,  acknmt,  or  undertakg. 

II.  As  the  munimts  of  title  relate  to  ppty  not  included 
in  the  sale,  they  will  be  retained  by  the  vendor,  who  will 
if  required  give  to  the  pchaser  a  statutory  acknmt  of  the 
rt  to  prodon  &  delivery  of  copies  &  undertakg  for  safe  custody, 
or,  for  tree  or  other  fiduciary  vendor  y  **  but  witht  any  undertakg 
for  safe  custody  **  thof,  to  be  prepared  by  &  at  the  expse  of  the 
pchaser  (c). 

III.  Such  of  the  munimts  of  title  in  the  posson  of  the  vendor 
as  relate  exclusively  to  the  ppty  sold  will  be  delivered  to  the 
pchaser.  All  other  munimts  in  the  posson  of  the  vendor  will 
be  retained  by  him,  &  he  will,  &c.,  as  injorm  n. 

IV.  Munimts  of  title  in  the  posson  of  the  vendor  relatg  to 
any  of  the  ppty  now  offered  for  sale,  &  also  to  other  ppty  of 
the  vendor,  will  be  retained  by  him.  Munimts  (other  than 
docs  of  record)  relatg  exclusively  to  any  of  the  ppty  offered 

(a)  See  the  Y.  &  P.  A.  1874,  s.  2  (4,  6),  and  the  C.  A.  1S81,  8.  9,  and  above, 
pp.  230.  As  to  the  possession  and  production  of  deeds,  see  Elph.^  Introd. 
108  et  8eq. ;  38  Sol.  J.  655,  670,  695,  706,  714. 

(&)  As  to  this  condition,  see  p.  229. 

(c)  The  foUowing  is  sometimes  added  on  a  sale  by  prirate  contract : — 

**  but  to  be  perused  on  behalf  of  &  exted  by  the  vendor  free 
of  expse  to  the  pchaser,  &  a  memdum  of  the  sale  &  of  the  sd 
acknmt  &  undertg  shl  be  endorsed  on  one  of  the  ppal  deeds 

retained."  Such  a  memorandum  ought  merely  to  state  that  certain  land 
was  sold  to  A.,  the  conveyance  ought  not  to  be  referred  to,  as  if  it  is,  incon- 
venience may  arise  owing  to  a  subsequent  purchaser  of  another  part  of  the 
property  from  the  original  vendor  having  notioe  of  a  deed  which  the  vendor 
cannot  produce  to  him  so  as  to  show  that  it  does  not  affect  the  property 
comprised  in  the  subsequent  sale. 
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for  sale  will,  if  relatg  to  one  lot  only,  be  delivered  to  the  or  to  such 
pchaser  of  such  lot,  but  if  relatg  to  more  than  one  lot,  will  be  2^^,JJ^ 
retained  by  the  vendor  until  the  whole  of  the  ppty  to  wch  they  thinka  fit 
relate  shl  have  been  disposed  of  (whether  at  the  psnt  or  any  (d) 
future  sale)  whrupon  the  same  will  be  delivered  to  the  largest 
pchaser  in  value  of  the  lots  to  wch  the  same  relate,  or  in  the 
event  of  equality  of  pchase-moy  to  the  pchaser  of  the  first  lot 
in  order  of  sale  of  the  lots  in  respt  of  wch  the  pchase-moy  is 
equal,  Gr,  **  will  be  delivered  to  such  of  the  pchasers  as  the 
vendor  may  think  fit/*     And  the  vendor  will,  if  required,  give 
to  any  pchaser  a  statutory  ackmnt   of   the  rt  to  prodon  & 
delivery  of  copies  &  undertakg  for  safe  custody,  or^  for  tree  or 
other  fiduciary  vendor ,   "  but  witht   any  undertakg  for  safe 
custody,"  of  any  munimts  retained  by  him  (whether  per- 
manently or  temporarily)  under  this  condon  {e). 

v.  The  pchaser  of  lot  1  shl  be  entled  to  the  custody  of  any  The  same, 
munimts  of  title  wch  relate  to  that  lot  &  also  to  any  other  y^o^    ^ 

deeds  to  be 

lot  or  lots,  &  shl,  if  required,  give  to  the  pchaser  of  each  of  the  delivered  to 
other  lots  to  wch  the  same  relate,  the  usual  statutory  acknmt  Jf  ^Jj^. 
of  the  rt  to  prodon  &  delivery  of  copies,  &  undertakg  for  safe  fied  lot. 
custody  thof,  to  be  prepared  by  &  at  the  expse  of  the  pchaser 
requirg  the  same.     If  lot  1  or  any  other  lot  is  not  sold,  the 
vendor  shl  for  the  ppose  of  this  condon  stand  in  the  place  of 
the  pchaser  thof  (/),  Any  delay  in  obtaing  any  such  acknmt  & 
undertakg  as  afsd  shl  not  be  a  ground  for  delaying  the  complon 
of  any  pchase,  but  the  acknmt  &  undertakg  shl,  in  such  case, 
be  exted  as  soon  after  complon  as  the  vendor  shl  be  able  to 
obtain  the  same. 

VI.  Such  of  the  munimts  of  title  in  the  posson  of  the  vendor  On  sale  of 
or  his  trees  as  relate  exclusively  to  the  ppty  sold  [any  lot]  will  ^perty. 
be  delivered   to  the  pchaser.     All  other  munimts  will  be 


(d)  If  the  vendor  is  under  a  similar  contract  with  any  purchaser  at  a 
former  sale  add  here, ''  past,  or." 

(e)  The  old  form  of  condition  provided  that  the  covenant  for  production 
should  be  given  by  the  purchaser  to  whom  the  deeds  were  delivered,  but 
there  can  be  no  objection  to  the  statutory  acknowledgment,  &c.,  being 
given  by  the  vendor  before  parting  with  them,  as  his  liability  ceases  on  his 
so  doing. 

(/)  Where  the  vendor  is  a  trustee,  add,  ''  but  shall    not  be  bound 

to    give    an    undertaking    for    the    safe    custody    of    such 
muniments." 
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Astomoni- 
ments  not 
in  Tender's 
custody  (a). 


Provision 
for  indem- 
nity of 
vendor  in 
respect  of 
liability 
under 
former 
covenants 
for  prodnc- 
tion  (6). 


retained  by  the  vendor  or  his  trees,  &  the  pchaser  shl  be  entled 
to  the  pper  statutory  acknmt  of  the  rt  to  prodon  &  delivery  of 
copies  &  undertakg  for  safe  custody  of  the  munimts  retained 
by  the  vendor  &  to  a  pper  statutory  acknmt  of  the  rt  to  prodoxx 
but  no  undertakg  for  safe  custody  of  the  munimts  retained  by 
the  trees,  such  acknmts  &  undertakg  to  be  prepared  by  &  at 
the  expse  of  the  pchaser. 

VII.  As  regards  any  docs  of  title  not  in  the  posson  of  the 
vendor,  whether  the  same  are  in  the  posson  of  his  trees  or 
other  psons,  the  vendor  shall  not  be  required  to  give  or  procure 
from  any  pson  or  psons  any  covt  for  the  prodon  thof  or  any 
statutory  acknmt  or  undertakg  in  referee  thto,  but  the  pchaser 
shl  rely  on  his  equitable  rt  to  prodon. 

vin.  In  any  case  in  wch  the  vendor  is  under  any  obligon  to 
any  former  pchaser  for  the  prodon  or  safe  custody  of  any 
munimts  wch  are  handed  over  to  the  [any]  pchaser  at  the 
psnt  sale,  the  latter  pchaser  shl  take  upon  himself  such 
obligon  in  exoneron  of  the  vendor  thfrom,  &  shl,  if  required, 
enter  into  a  pper  covt  of  indemnity  in  that  behalf,  or  give  a 
pper  substituted  statutory  acknmt  &  undertakg  for  prodon  & 
safe  custody  to  the  pson  or  psons  entled  to  the  benefits  of  the 
origl  covt,  the  deed  or  deeds  for  that  ppose  to  be  prepared  by 
&  at  the  expse  of  the  vendor  or  covtee,  but  the  expse  of  the 
perusal  &  exon  thof  by  or  on  behalf  of  the  pchaser  to  be  borne 
by  him. 


Commenoe* 
uiuut  of 
titlo. 


XIV. 

Sale  of  Chief  Bents  (e). 

I.  The  title  shl  commence  with  a  pchase  deed  in  18 — ,  by 
wch  the  rent-chge  was  created,  or,  "  with  a  convce  on  sale  of 
the  rent-chge  in  18 — ,'*  &  no  earlier  or  other  title  thto  or  evidce 
of  the  creation  thof  shl  be  required. 


(a)  This  can  rarely  be  required,  and  is  a  Tery  depreciatory  condition. 

(b)  This  of  course  only  applies  where  the  Tender  has  entered  into  an 
absolute  covenant,  his  liability  under  which  will  continue  after  he  parts 
with  the  deeds,  according  to  the  form  formerly  in  use  in  the  case  of 
beneficial  owners,  which  was  more  onerous  than  the  statutory  coTenant. 

(c)  As  to  the  registration  of  chief  rents  (which  is  not  oompulaoiy, 
L.  T.  A.  1897,  8.  24),  see  L.  T.  R.  63. 
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n.  The  title  to  the  sevl  lots  shl  consist  of  the  daplicates  of  The  same. 
the  respive  deeds  creatg  the  same,  &  the  recent  title  thto 
resplj  commencg  with  the  assurces  thof  resply  to  A.,  deced, 
dated  as  to  lot  1  in  18 — ,  &c.,  or,  '^  the  sevl  assurces  &  will 

specified  in  the column  of  the  annexed  table/'  &  the 

snbseqt  devolon  of  title  [&  a  declon  to  be  made  at  the  expse  of 
any  pchaser  requirg  the  same  that  such  respive  rents  have 
been  regularly  pd  to  the  respive  psons  appearg  to  be  entled 

thto  for  the  last yrs],  &  no  pchaser  shl  call  for  or  make 

any  requon  or  objon  in  respt  of  the  intermediate  title  to  any  of 
Buch  rents  betn  the  date  of  the  creation  thof  &  the  sd  respive 
instrumts  by  wch  the  recent  title  commences. 

rn.  Thb  duplicate  deed  creatg  the  rent  formg  lot  —  is  lost.  Loea  of 
The  pchaser  shl  not  require  the  prodon  of  that  deed  or  the  demi.^^ 
duplicate  thof  nor  any  abstract  or  copy  thof,  nor  any  other 
evidce  of  the  contents  or  exon  thof  beyond  the  recital  contd  in 
Bubseqt  deeds  (one  of  wch  bears  date  as  far  back  as  18 — ),  nor 
make  any  objon  or  requon  on  this  acct. 

IV.  No  objon  shl  be  taken  as  to  the  form  in  wch  any  rent  Form  of 
was  reserved.  "*7*' 

vr  No  further  proof  of  the  identity  of  the  ppty  on  wch  any  idontity, 
rent  included  in  the  sale  is  chged  shl  be  required  than  is 
afforded  by  the  abstracted  munimts  &  such  other  evidce  (if 
any)  as  may  be  in  the  posson  of  the  vendor.    And  no  objon 
shl  be  taken  in  respt  of  any  defect  in  such  identificon. 

VI.  The  rents  of  £ (comprisg  lot  — )  &  £ (com-  i>ivi»on- 

prisg  lot  — )f  wch  have  been  divided  for  the  convence  of  sale, 

were  origlly  created  as  one  rent  of  £ ,  &  the  pchasers  of 

these  lots  shl  not  make  any  objon  or  requon  in  respt  of  such 
divon  or  of  the  origl  rent  not  being  duly  apportioned  as 
agst  the  owners  of  the  land. 

vn.  The   owner  of    the  hds  out  of    wch    the    rent-chge  indemnity 
formg  lot  —  issues,  is  entled  to  indemnity  out  of  such  rent-  Jf^J^ing 

chge  agst  an  overridg  rent-chge  of  £ wch  was  origlly  rent. 

chged  on  such  hds  togr  with  other  ppty  &  agst  certn  covts 
&  Condons  contd  in  the  deed  creatg  such  overridg  rent.  The 
pchaser  shl  take  subjt  to  such  rt  of  indemnity,  &  shl  not 
require  prodon  of  the  deed  by  wch  the  overridg  rent  was 
created,  or  make  any  objon  or  requon  in  respt  thof. 

vm.  No  objon  shl  be  made  on  the  ground  that  any  of  the  ^^®  ^ame. 
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rents  hby  offered  for  sale  or  the  lands  oat  of  wch  they  issae 
are  or  may  be  eir  alone  or  with  other  ppty  sabjt  to  any 
overridg  chief  or  ground  rent  or  rents,  &  the  pchaser  shl  not 
require  any  indemnity  agst  any  such  overridg  rent  or  rents 
other  than  such  indemnity  (if  any)  as  is  already  existg,  but 
shl  be  satisfied  with  a  declon  to  be  made  if  required  at  the 
expse  of  the  pchaser,  that  no  claim  has  ever  been  made  agst 
the  vendor  or  his  predecessors  in  title  in  reapt  of  any  such 
rent. 

The  same.        ix.  Thb  paymt  of  the  overridg  rent  of  £ mentd  in 

the  parlars  was  by  a  convce  of,  (be,  chged  upon  a  rent  of 

£ (issug  out  of square  yards  of  land,  situate,  &c., 

&  now  payable  by  X.)  in  exoneron  of  &  by  way  of  indemnity 
to  the  owners  of  lot  — ,  the  pchaser  whof  shl  not  make  any 

objon  in  respt  of  the  sd  rent  of  £ or  the  sufficiency  of 

such  indemnity. 
The  same.        x.  Thb  lands  out  of  wch  the  rents  formg  lots  1  &  2  issue, 
are  subjt  togr  with  the  land  formg  lot  3  to  an  overridg  chief 

rent  of  £ ,  &  to  certn  powers  of  distress,  entry,  &  rect  of 

rents  &  profits  in  relon  thto,  but  so  far  as  regards  the  pchasers 
of  those  lots  (or  the  vendors  as  to  any  lot  remaing  unsold), 
such  overridg  rent  shl  be  chged  exclusively  on  lot  3,  the 
pchaser  of  wch  (or  the  vendors  if  it  is  not  sold)  shl  enter  into 
&  grt  pper  covts  &  powers  of  distress  &  entry  &  rect  of  rents  & 
profits  for  indemnifyg  the  pchasers  of  lots  1  &  2  in   respt 
thof ,  to  be  prepared  by  &  at  the  expse  of  such  respive  pchasers. 
Apportion-       ^^  Eagh  pchaser  shl  on  complon  be  entled  to  the  rent 
ment  on      pchased  by  him,  or  to  an  apportioned  pt  of  any  instalmt  thof 
accrug  due  as  from  the  day  fixed  for  complon,  &  in  case  of 
such  apportionmt  being  necy,  shl  pay  to  the  vendor  his  pro- 
portion of  such  accrug  instalmt. 
Ai  to  nni^      ^^-  ^o  objon  shl  be  taken  by  reason  of  a  pt  of  the  ppty  on 
of  owner-     ^gh  jhe  rent  was  origUy  chged  havg  been  subseqtly  acquired 
*  ^     '      by  or  become  vested  in  the  then  owner  of  the  rent. 
Hisde-  xni.  The  ppties  on  wch  the  rents  included  in  the  sale  are 

seription. 

(a)  It  is  a  question  whether  such  a  partial  imity  of  ownership  would  not 
ezting^oish  the  rent  altogether ;  see  Co.  Litt.,  147  b,  149  b ;  Dmintlt  v.  Post, 
1  Bing.  N.  C.  888.  Query  whether  equity  would  relieve.  Com.  Dig.  tit. 
Cby.  4,  IV.,  1  Story's  Equity,  pi.  475 ;  Slater  v.  Buck,  Moeeley,  256,  Jud.  Act, 
1873.  s.  25  (4). 
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resply  chged,  are  believed  &  shl  be  taken  to  be  correctly  descd, 
&  no  error,  misstatemt,  or  misdescription  in  the  parlars  as  to 
the  ppty  80  chged,  or  as  to  the  ownership  of  such  ppty,  shl 
annul  the  sale  or  be  made  a  ground  for  any  claim  to  com- 
penson. 

xiY.  No  pchaser  shl  make  any  objon  or  requon  on  the  ground  Amoanto 
that  the  rent  comprd  in  his  lot  is  not  always  as  to  amt  cor- 
rectly stated  in.  the  sevl  docs  of  title  relatg  thto,  &  the  sevl 
smns  specified  in  the  parlars,  wch  are  the  amts  of  rents  reced 

by  the  vendors  for  upwards  of yrs,  shl  be  assumed  to  be 

correct  notwg  any  such  discrepancies. 


XV. 

Sale  on  Chief  Bents  ybr  Building  (6). 

I.  The  pson  offerg  the  best  reserved  yrly  fee-farm  rent  for  Biddings 

each  lot  (wch  shl  commce  from  the day  of )  shl  be 

the  pchaser. 

n.  Oilier  usual  condons  as  to  Inddgs,  see  p.  285. 

in.  Every  pchaser  shl  immedly  after  the  sale  pay  into  the  l>epoeit. 
hands  of  the  auctioneer  a  deposit  equal  to  1  yr's  rent  of  his 
lot,  wch  sum  will  accdly  on  the  complon  of  the  pchase  be 
allowed  to  the  pchaser  as  a  dischge  from  the  first  yr's  rent : 
every  pchaser  shl  also  immedly  after  the  sale  sign  an  agrmt  in 
the  form  subjoined. 

[iv.  The  fee-farm  rent  or  rents  payable  by  any  pchaser  R«domp- 

may,  if  he  so  desire,  be  made  redeemable  on  or  bfe  the 

day  of ,  on  paymt  to  the  vendors,  or  the  owner  or  owners 

thof,  of  a  sum  equal  to  25  yrs'  pchase  thof,  the  expses  of  or 
incidental  to  such  redmon  to  be  borne  by  the  pchaser.] 

[v.  Each  lot  will  be  chged  with  an  annl  rent  in  lieu  of  tithe  tithes,  re- 

BerTEtion  of 

rent-chge  to  be  reserved  to  the  vendors  &  made  payable  half-  xent-charge 
yrly,  wch  rent  is  to  be  fixed  by  the  auctioneer,  but  is  not  to  ^li*^^o^ 
exceed  by  more  than  one- tenth  the  amt  of  the  tithe  commuton 

(b)  Compare  the  form  of  contract  for  lale  on  chief  rent  at  p.  381,  ir^fra. 
(e)  The  provision  in  the  C.  A.  1881,  8.  46,  for  redemption  of  rent-charges, 
does  not  apply  to  rents  reserved  on  sales,  see  sub-s.  (5). 
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ConTeyknee 


As  to  cove- 
nant to 
maintain 
buildings, 


award.  No  pchaser  shl  require  any  apportioniut  of  the  tithe, 
rent-chge,  or  any  further  indemnity  in  respt  thof  than  the 
covt  in  his  convce  by  the  vendors  to  pay  the  same  (a)]. 

VI.  Condons  requirg  each  pchaser  to  erect  <£  maintain  one  or 
more  houses  of  minimum  value,  d  imposg  other  restrons,  see 
pp.  297  et  seq. 

vn.  The  rents  reserved  shl  be  made  payable  half-yrly  on 

the  day  of  ,  &  day  of  ,  free  from  all 

dedons  (c)  whatsr  except  ppty  tax,  &  each  convce  shl  contain 
covts  by  the  pchaser  to  pay  the  rents  reserved  on  his  lot  or 
lots,  &  to  keep  the  bldgs  to  be  erected  on  his  lot  or  lots  pperly 
repaired  {&  insured]  [&  powers  for  the  owner  for  the  time 
being  of  the  reserved  rent  or  rents  to  enter  &  view  the  condon 
of  the  premes,  &  to  enter  on  non-paymt  of  such  rent  or  renta 
or  on  breach  of  any  of  the  pchaser's  covts  or  condons  contd  in 
such  convce,  &  specifically  to  pform  such  covts  or  condons  on 
each  occasion  of  entry,  &  to  remain  in  posson  &  take  the  renta 
&  profits  of  the  land  entd  upon,  until  the  rent  or  rents  in 
arrear,  &  the  costs  &  expses  incurred  in  the  exon  of  such 
power  shl  be  satisfied,  or,  in  lieu  of  such  last  power  of  entry ^ 
''  &  an  absolute  power  of  re-entry  on  non-paymt  of  such  rent 
or  rents  or  on  breach  of  any  of  the  pchaser's  covts  &  condona 
contd  in  such  convce  "]  (d). 

(a)  The  purchaser  cannot  require  tithe  rent-charge  to  be  apportioned  at 
the  cost  of  the  Tender,  Re  Eb$worth,  42  Ch.  D.  23. 

(b)  See  also  the  form,  infra,  pp.  331-883. 

(c)  As  to  the  effect  of  these  words  in  exonerating  the  owner  of  the  rent- 
charge  from  liability  to  land  tax,  see  8  Dav.  Prec.  813,  note. 

(d)  The  efficacy  of  the  provisions  hitherto  nsuaUy  inserted  in  grrants  in 
fee  on  chief  rent  for  securing  the  rent  is  very  questionable,  both  a» 
regards  the  covenant  of  the  grantee  for  the  maintenance  of  buildings, 
and  the  power  of  re-entry  on  breach  of  the  covenants.  The  doctrine  that 
the  benefit  of  a  covenant  cannot  run  at  law  with  a  rent  (MUnes  v.  Branch, 
6  M.  &  S.  411 ;  Randal  v.  Righy,  4  M.  &  W.  180;  Haywood  v.  Brun$wick 
Building  Society,  8  Q.  B.  D.  403  ;  1  Smith's  L.  C.  89,  90),  appears  very  un- 
satisfactory and  difficult  to  uphold  on  principle,  whether  the  rent  is 
created  by  grant,  so  that  the  gprantor  is  also  the  covenantor,  or  (as  is  much 
more  usual)  by  reservation,  so  that  the  covenant  is  by  the  grantee  (see  Sag. 
V.  &  P.,  591)  i  and  even  if  well  founded,  it  could  hardly  prevail  in  equity, 
as  a  conveyance  of  the  rent  with  the  benefit  of  the  covenants,  whether 
expressed  (as  it  should  be)  or  implied,  would  enable  the  assignee,  if  necessary 
(which  since  the  Judicature  Act  it  probably  would  not  be),  to  sue  in  the 
name  of  the  covenantee  or  his  representatives  (see  the  parallel  case  of 
Riddell  v.  Riddell,  7  Sim.  529).  An  affirmative  covenant,  however,  of  the 
above  nature  (to  spend  money  on  the  land)  is  precarious,  having  regard  to 
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vrn.  The  pebase  shl  be  completed  on  the day  of Compie- 

nexty  at  the  office  of  the  vendor's  solors,  Messrs. ,  at  , 

the  doctrine,  now  aettlecU  that  it  is  not  enforceable  against  the  assigns  of 
the  ooTenantor,  although  with  notice  {Austerherry  v.  Oldham  Corporation, 
29  Ch.  D.  760 ;  see  above,  p.  294,  note). 

It  has  also  been  held  that  a  power  of  re-entry  on  breach  of  a  covenant  Aa  to 
if  unlimited  as  to  duration,  is  void  as  a  perpetoity ;  Dunn  v.  Flood  (26  powers  of 
Ch.  D.  629 ;  and  see  per  Baggallay,  L. J.,  ibid,  on  appeal,  28  Ch.  D.  692),  jj^j^^,.^ 
where  the  covenant  was  a  restrictive  one  (as  to  user  of  the  land),  and  the  ^^^  breach. 
power  authorised  the  possession  to  be  retained  during  the  continuance  of 
the  breach,  and  for  three  months  afterwards.  That  case  can  hardly  be 
regarded  as  having  finally  settled  the  point,  which  did  not  in  fact  call 
for  decision  (see  Challis  on  Beal  Property,  p.  177) ;  and  it  leaves  open 
the  question  whether,  if  the  power  were  strictly  confined  to  abating  or 
making  good  the  breach  (which,  however,  it  now  would  be  although  in 
terms  absolute,  by  the  effect  of  the  C.  A.  1881,  s.  14,  empowering  the  court 
to  relieve  against  forfeiture,  see  sub-s.  8),  it  would  still  be  bad.  It  seems 
open  to  contention  that  a  power  so  restricted,  if  annexed  to  a  negative 
covenant  (as  in  J>vnn  v.  Flood),  is  not  objectionable  on  the  score  of 
perpetuity,  as  the  covenant  itself  is  free  from  that  objection  (see  p.  294, 
note),  and  the  power  is  a  mere  adjunct  for  enforcing  it.  But  in  the  case 
ci  an  affirmative  covenant,  there  would  be  more  difficulty  in  maintaining 
this  view;  and  a  power  of  entry,  whether  absolute  or  qualified,  cannot,  in 
the  present  state  of  the  authorities,  be  safely  relied  on  (whether  the  cove- 
nant be  affirmative  or  negative),  unless  restricted  to  lives  in  being  and  21 
years.  It  is  conceived  that  the  power  to  retain  possession  until  the  breach 
is  satisfied  must  also  be  so  confined,  whether  the  entry  would  give  the 
grantee  an  estate  in  the  land  or  not ;  as  to  which  see  Elph.,  Interp.,  p.  246. 
A  power  of  distress  on  breach  of  such  a  covenant  would  also  apparently  be 
open  to  the  same  doubt  as  to  its  being  a  perpetuity,  and  would  possibly  in 
addition  be  avoided  by  the  Bills  of  Sale  Acts  of  1878  and  1882.  So  far  as 
reg^ards  enforcing  payment  of  the  rent,  the  power  of  distress  appears  to  be  \m- 
impeaehable,  as  it  may  be  conferred  at  common  law,  and  if  it  is  omitted  a 
power  of  distress  is  given  by  4  Geo.  2,  c.  28,  s.  6.  Probably  a  power  of  re-  To  seoure 
entry  on  non-payment  of  a  rent  unrestricted  as  to  perpetuities  is  invalid,  nut. 
unless  perhaps  it  is  created  on  a  grant  for  building  purposes  by  a  tenant  for 
life,  (see  S.  L.  A.  1890,  s.  9),  or  unless  the  rent  is  incident  to  a  reversion. 
The  power  of  re-entry  under  the  C.  A.  1881,  s.  44,  is  not  to  be  implied  unless 
it  might  have  been  expressly  conferred,  therefore  in  cases  where  an  un- 
reetricted  power  cannot  be  conferred,  the  statutory  power  which  is  in  terms 
unrestricted  cannot  be  implied. 

A  mode  which  may  be  suggested  is  to  create  a  further  perpetual  rent-   As  to 
charge  issuing  out  of  the  land  of  the  covenantor,  by  way  of  security  for  creation 
the  performance  or  penalty  for  the  breach  of  the  covenants  (see  per  Lindley,   ^f  ^^^*. 
I^.,  29  Ch.  D.  783)  in  a  manner  similar  to  that  sometimes  adopted  for  enforcins 
indemnifying  a  purchaser  against  a  rent  (see  infra  Indbmnitt);    such  covenaDts. 
rent-charge  remaining  dormant  until  wanted,  but  if  required  to  be  enforced, 
carrying  with  it  the  usual  remedies.     Such  a  rent-charge,  if  limited  so  as 
to  arise  only  on  a  breach  of  the  covenants,  is  open  to  the  same  objection  as 
a   mere  power  of  entry,  of  creating  a  perpetuity  (the  decisions  to  the 
contrary  in  Oilberi9on  v.  Richard$,  4  H.  &  N.  277;    and  Morgan  v.  Dovey 
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Sale  in  lots, 
apportion- 
ment, and 
indemnity 


Distrcfls. 

Sale  by 
court. 


Custody  of 
deeds. 


at  wch  time  &  place  each  pchaser  shl  be  entled  to  a  pper 
convce  of  his  lot  or  lots,  to  be  prepared  by  &  at  the  expse  of 
the  pchaser  (a),  &  the  vendor  shl  be  entled  to  a  duplicate 
thof,  if  required,  to  be  prepared  by  him  at  the  pchaser's 
expse.  Condon  as  to  munimtSyfomi  ii.,  p.  308.  Add,  if  desired, 
Condon  as  to  genl  form  of  convce^  p.  806,  No.  v. 


XVI. 

Sales  upon  ob  subject  to  Chief  Bents.    Miscellaneous 

Conditions. 

I.  As  to  any  ppty  or  lot  wch  is  sold  subjt  to  pt  only  of  an 
entire  chief  or  ground  rent  chged  on  the  same,  togr  with  other 
ppty  of  the  vendors  or  any  other  lot  or  lots  as  mentd  in  the 
parlars,  the  pchaser  or  ^'espive  pchasers  of  the  lot  or  lots 

1  Cab.  &  E.  114,  being  in  effect  overruled  by  L.  4*  8.  W,  jBy.  ▼.  Gkmim, 
20  Ch.  D.  562).  If  the  rent  is  made  to  take  effect  immediately,  with,  a 
provision  that  the  performance  of  the  covenants  shall  be  deemed  a  satis- 
faction of  the  rent,  or  that  so  long  as  the  covenants  are  duly  performed,  the 
rent  shall  be  held  in  trust  to  attend  the  inheritance  of  the  lands  charged, 
the  result  would,  it  is  conceived,  be  the  same,  but  see  Lewis  on  Perpetuities, 
612-631,  and  Suppl.  201.  In  either  case  the  rent  may  effectually  be  made  a 
security  for  breaches  of  covenant  restricted  as  to  perpetuities. 

Other  expedients  for  enforcing  the  covenants  were  suggested  in  the  last 
edition  of  this  book.  Vol.  I.,  p.  306,  but  it  is  believed  tiiat  they  have  not 
been  generally  adopted. 

As  to  the  remedy  by  distress  of  a  rent-charge  under  4  Geo.  2,  c.  28,  s.  5, 
see  BodjdiA  v.  T'h(mvpiont  L.  B.  1  C.  P.  133.  Where  an  annuity  charged  upon 
the  cvrpMA  {Ba  Tucker,  [1893]  2  Ch.  323)  ;  or  on  the  rents  and  profits  only 
(Hamhro  v.  Hambro,  [1894]  2  Ch.  564)  of  settled  real  estate  is  in  arrear,  the 
Court  has  power  to  order  the  arrears  to  be  raised  by  sale  or  mortgage  of  the 
estate,  though  the  making  of  such  an  order  is  a  matter,  not  of  course,  but 
of  discretion.  Such  a  jurisdiction  has  long  been  estabUshed  where  the  real 
estate  charged  is  vested  in  a  tenant  in  fee  simple  in  possession. 

Ab  to  the  recovery  of  a  rent-charge  by  action,  see  po§t,  p.  560,  note. 

It  is  the  usual  practice  in  sales  of  land  on  a  rent  for  the  vendor  to  retain 
the  deeds,  but  he  appears  to  have  no  right  to  do  so  unless  he  retains  part 
of  the  land  to  which  they  relate.  In  this  case  a  condition  as  to  their  custody 
should  therefore  be  inserted. 

(a)  The  ordinary  practice,  that  the  conveyance  should  be  prepared  by  the 
purchaser,  ought  not,  it  is  considered,  to  be  departed  from  in  this  case,  as  is 
the  practice  in  some  places. 

(b)  Where  there  are  more  than  two  parties  to  the  arrangement  it  is  better 
to  have  a  separate  deed  of  indemnity  as  is  here  provided.  The  validity  of 
powers  of  entry  and  distress  for  securing  such  an  indenmity  seems  open  to 
the  same  doubts  as  the  like  powers  for  securing  building  covenants  in 
conveyances  on  chief  rents ;  see  p.  315,  note,  as  to  this,  and  as  to  the  creation 
of  a  new  rent. 
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sabjt  thto  [&  as  regards  any  unsold  pt  of  the  ppty  so  sabjt  the 
vendors]  shl  by  a  separate  deed  enter  into  mutual  covts  for 
paymt  of  the  respive  portions  of  such  rent  wch  are  to  be  borne 
&  pd  by  them  resply  as  specified  in  the  parlars^  &  for  the 
indemnity  of  the  other  or  others  of  them  &  his  or  their  respive 
portions  of  the  ppty  in  respt  thof,  such  indemnity,  if  required, 
to  be  supplemented  &  further  seed  by  an  express  chge  upon  & 
by  the  grt  of  powers  of  distress  &  entry  upon  &  rect  of  the 
rents  &  profits  of  the  ppty  or  lot  by  or  out  of  wch  the  respive 
apportioned  pts  of  such  rent  are  to  be  borne  &  pd,  or  (at  the 
option  of  the  pson  entled  to  the  indemnity)  by  the  creation  of 
a  new  rent  eql  in  amt  to  such  respive  apportioned  rent  to  be 
chged  upon  &  issuing  out  of  such  ppty  or  lot  &  to  be  limd  or 
grted  to  the  pson  entled  to  the  indemnity  (c).  The  deed  or  deeds 
of  indemnity  shl  be  prepared  &  engrossed  by  the  solors  of  the 
vendors  in  as  many  pts  as  there  are  pties  thto  at  the  jt  expse 
of  such  pties,  &  such  pties  (other  than  the  vendors)  shl  also 
pay  the  chges  of  their  own  respive  soiors  in  relon  thto,  but 
any  delay  in  the  preparon  or  exon  of  such  deed  shl  not  be  a 
ground  for  delaying  the  complon  of  the  pchase  of  any  lot. 

n.  Lots  1  &  2  are  subjt  under  one  convce  to  an  entire  chief  '^^^  ■*™®" 
rent  of  JE16,  &  lots  8,  4,  &  5  are  subjt  under  one  convce  to  an  ^ith^yaiS^ 
entire  chief  rent  of  if 20,  &  each  of  such  lots  is  sold  subjt  to  tion»  W- 
such  apportioned  pt  of  the  chief  rent  affectg  the  same  as  is  to 
be  borne  by  such  lot  as  stated  in  the  parlars  &  to  the  covts  & 
provons  contd  in  the  deed  creatg  the  chief  rent  so  far  as  they 
afiTect  such  lot.     No  legal  apportionmt  however  of  such  respive 
chief  rents  has  been  or  will  be  made  ;  but  the  pchaser  of  each 
of  such  lots  if  sold  separately  from  the  other  lot  or  lots  held 
under  the  same  convce  shl,  if  required,  enter  into  covts  with 
the  pchaser  or  each  pchaser  of  the  other  lot  or  lots  held  under 
the  same  convce  for  the  paymt  and  indemnificon  of  such  other 
pchaser  agst  the  proportion  of  the  chief  rent  aflfectg  his  lot, 
wch  is  to  be  borne  by  him,  &  for  the  observce  &  pformce  of  & 

(c)  If  the  vendors  are  truBtees^  omit  the  words  in  the  brackets  and  insert 

here,  ''  but  if  any  of  the  lots  shl  remain  unsold  the  same  shl  be 
sabjt  to  the  apportioned  rent  &  to  the  pformce  &  observce  of 
the  covts  and  condons  in  respt  thof  until  the  sale  thof,  but  the 
vendors  shl  not  be  required  to  enter  into  any  covts  in  respt 
thof." 

{d)  See  note  {c),  aupra. 
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the  indemnificon  of  such  other  pchaser  agst  the  covts  ft 
provons  contd  in  the  deed  creatg  the  chief  rent  bo  far  as  they 
affect  his  lot,  &  shl  also,  if  required,  add  proton  for  further 
indemnity  by  an  express  chge  d  by  grt  of  pmvers  of  distress  <£• 
entry  or  creation  of  neiv  rent,  as  in  last  form.  Every  snch  deed 
of  indemnity  \¥ch  may  be  required  by  any  pchaser  shl  be 
prepared  by  &  at  the  expse  of  the  pchaser  requirg  the  same,  & 
ezted  by  the  pchaser  or  pchasers  givg  the  same  at  his  or  their 
own  expse,  or,  "  every  such  deed  of  indemnity  shl  be  prepared 
by  the  vendors'  solors  in  such  form  as  they  may  think  fit,  &  be 
exted  in  duplicate  or  triplicate  (as  the  case  may  require)  by 
each  pchaser  of  a  lot  held  under  the  same  convce,  &  the  expse 
of  preparg  &  extg  such  deed  shl  be  borne  by  the  respive 
pchasers  extg  the  same  in  eql  proportions."  If  any  lot  held 
under  the  same  convce  shl  remain  unsold  the  vendors  shl,  for 
the  pposes  of  this  condon,  stand  in  the  place  of  the  pchaser  of 
the  unsold  lot,  but  the  covts  of  the  vendors  shl  be  framed  so 
as  to  restrict  their  psonal  liability  to  the  period  of  their  owner- 
ship of  such  unsold  lot,  or,  **  but  the  vendors  shl  not  be 
requu*ed  to  enter  into  any  covts." 

The  same.        m.  LoTS are  subjt  to  a  chief  rent  of  £ ,  created  by 

Short  form  a  deed,  &c.,  &  to  certn  covts  Sc  condons  contd  in  that  deed. 

^  '  Such  rent  shl  be  borne  as  to  £ by  lot ,  &  as  to  £ 

by  lot ,  or,  **  shl  be  apportioned  betn  the  sd  lots  as  stated 

in  the  parlars,"  &  the  apportionmt  shl  be  carried  out  by  mutual 
covts  for  paymt  &  indemnity,  with  (if  required)  an  express 
chge  &  powers  of  distress  &  entry  or  the  creation  of  a  new 
rent  for  enforcg  &  securg  such  paymt  &  indemnificon,  &  any 
question  as  to  the  mode  of  eSectg  the  same  shl  be  settled  by 
the  vendors'  counsel,  &  no  legal  or  other  apportionmt  shl  be 
required  to  be  made.  Each  lot  will  also  be  sold  subjt  to  the 
sd  covts  &  condons  so  far  as  the  same  relate  thto. 
8aie  inlets.      IV.  LoTs  1,  2,  &  8  are,  with  other  ppty  of  the  vendors,  subjt 

^*jfV^°*  to  a  yrly  rent  of  £ ,  the  whole  of  wch  is  to  be  borne  by 

by  one  lot.  lot  1,  &  that  lot  wiU  be  conveyed  subjt  to  the  paymt  of  such 
rent  in  exoneron  of  the  other  lots  &  ppty  liable  thto,  &  the 
pchaser  of  lot  1  shl,  at  his  own  expse,  enter  into  a  covt  with 
the  pchasers  of  the  other  lots  &  also  with  the  vendors  as  to 
such  other  ppty  &  as  to  any  lot  remaing  unsold  for  paymt  & 

(e)  See  note  (e)  preceding  page. 
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indenmifieon  agst  such  rent^  or^  "  shl  indamnify  lots  2  &  8  & 
the  owners  thof  &  the  vendors  agst  the  sd  rent  &  all  incidental 
expses  by  extg  &  deliverg  to  the  pchasers  of  those  lota  &  to  the 
vendors  on  the  complon  oi  the  pchase  a  pper  deed  of  covt  in 
that  behalf  [contg,  if  required,  an  express  chge  upon  &  powers 
of  distress  &  entry  over  lot  1,  or  a  limon  of  a  new  rent  of  eql 
Talus  with  the  sd  origl  rent  to  be  chged  upon  that  lot  in  favour 
of  each  of  such  pchasers  &  the  vendors  for  securg  paymt  of  the 
sd  origl  rent  <fe  all  expses  occasd  by  non-paymt  thof]  (a),  such 
deed  of  indemnity  to  be  prepared  by  &  at  the  expse  of  the 
pehaser  of  lot  1,  &  in  case  of  diffce  to  be  in  such  form  as  the 
vendors'  counsel  shl  approve,  &  the  pehaser  of  lots  2  &  8  shl 
be  satisfied  with  such  indemnity,"  or,  '*  but  the  pchasers  of  the 
other  lots  shl  not  require  any  indemnity  in  respect  of  such  rent." 

v.  Thb  pchasers  shl  be  precluded  from  requirg  any  informon  indemnity 
ieyond  what  is  afforded  by  the  abstracted  docts  resptg  a  rent-  ^^J*^®  |J^ 

chge  of  £ p.a.,  wch  is  stated  to  have  been  chged  on  the  rent  not 

ppty  in  the  yr for  a  charitable  ppose,  but  wch  is  supposed  ^5?  ^ 

not  to  have  been  pd  or  claimed  for  many  yrs.  The  liability 
(if  any)  to  this  rent-chge  shl  be  assumed  by  the  pehaser  of 

lot in  exoneron  of  the  other  lots,  &  such  pehaser  shl,  if 

required,  join  in  the  convces  of  the  other  lots  (at  the  expse  of 
the  respive  pchasers  requirg  the  same)  in  order  to  covt  for  their 
indemnity  agst  the  sd  rent-chge,  &  the  pchasers  of  the  other 
lots  shl  be  satisfied  with  such  covt,  &  shl  not  require  any  other 
indemnity  agst  the  same,  &  inasmuch  as  the  vendors  have 
entered  into  covts  with  the  pchasers  at  a  former  sale  of  ppty 
held  under  the  same  title  for  their  indemnity  agst  the  sd  rent- 
chge,  the  pehaser  of  lot shl  also  indemnify  the  vendors 

agst  such  covts,  such  respive  indemnities  to  be  prepared  by 
&  at  the  expse  of  the  respive  psons  entled  to  the  benefit  thof. 

(a)  Sometimefi  a  lot  entitled  to  be  indemnified  against  an  overriding  rent 
is  charged  with  a  rent  payable  to  the  owner  of  the  lot  charged  with  the 
indemnity ;  in  that  case  add : — 

"  And  also  a  power  to  the,  pson  entled  to  be  indemnified,  his  Power  to 

hrs  &  assns,  to  retain  out  of  the  sd  rent-chge  of  £ ,  any  ^*Ji^em^* 

xQoys  wch  he  or  they  may  be  called  upon  to  pay,  &  shl  pay  i^ity. 

in  respt  of  the  sd  overridg  rent-chge  of  £ ,  &  any  expses 

incurred  by  him  or  them  in  conseqce  of  the  non-paymt  of 
such  last-mentd  rent-chge.'' 
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In  the  event  of  any  lot  or  lots  not  being  sold  at  the  psnt  sale 
the  vendors  shl  stand  in  the  place  of  the  pchaser  or  pchasers- 
thof  for  the  ppose  of  this  condon. 

VI.  Lots  are  or  were  formerly  subjt  with  other  ppty 

to  a  yrly  rent  of  £ ,  but  wch  is  not  pd  by  the  vendors^ 

The  respive  pchasers  shl  be  satisfied  with  this  statemt,  &  shl 
not  require  any  indemnity  in  respt  of  such  rent  or  any  further 
informon  in  relon  thto. 

vn.  Each  pchaser  of  lots &  shl  enter  into  a  covt 

in  his  convce  for  the  indemnity  of  the  vendors  [&  the  este  of 
their  testor]  as  from  the  complon  of  his  pchase  agst  the 
perpetual  yrly  rents  to  wch  the  ppty  comprd  in  such  respive 
lots  is  subjt  as  mentd  in  the  parlars,  &  agst  the  covts  & 
Condons  as  to  bldg  on  &  user  of  such  ppty  resply  &  orwise-- 
contd  in  the  deed  by  wch  such  rents  resply  were  created  [or,. 

agst  the  rents,  covts,  &  condons  mentd  in  No. of  these 

'  condons],  &  shl,  if  required,  exte  &  deliver  to  the  vendors  a. 
duplicate  of  the  convce,  to  be  prepared  by  &  at  the  expse  of 
the  vendors. 

VIII.  There  is  a  chief  rent  of  £ p.a.  chged  on  the 

premes.  The  owner  of  this  rent  will  join  in  the  convce  to  the 
pchaser  for  the  ppose  of  releasg  the  same  ;  but  no  title  shl  be 
required  to  be  shown  thto  other  than  the  convce  of  the  same 
to  the  psnt  owner. 

IX.  Lot  is  subjt  to  an  apportioned  rent  of  £ ,  pt- 

of  a  chief  rent  of  £ created  by  a  deed,  dated,  &c. ;  but  no* 

legal  apportionmt  has  been  or  shl  be  required  to  be  made  nor 
shl  any  objon  or  requon  be  made  on  this  acct. 

X.  By   the  will  of  a  former   owner  contributory  rents  of 

£ &  £ were  directed  to  be  pd  by  the  owners  of  other 

ppties  as  apportioned  pts  of  a  chief  rent  of  £ chged  upon 

lot &  such  other  ppties.     The  pchaser  of  lot shl  be^ 

satisfied  with  the  apportionmt  or  divon  so  made  of  the  rent  of 

£' ,  &  shl  not  require  any  other  apportionmt  thof  or  any 

indemnity  in  respt  of  the  portions  payable  out  of  such  other 
ppties. 

XI.  The  sevl  lots  are  subjt  to  various  provons  as  to  the 
apportionmt  of  or  indemnity  agst  rents  affectg  the  same  or 
some  pt  or  pts  thof  togr  with  other  ppty ;  but  none  of  suck 
mres  shl  be  made  the  ground  of  any  objon  or  requon,  &  the 
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respiye  pchaser  shl  take  subjt  thto  in  all  respts,  &  it  shl  be 
assmned  that  all  such  provons  as  far  as  necy  have  been  duly 
observed  &  pf ormed  up  to  the  complon  of  the  pchase  of  the 
respive  lots. 

XII.  No  objon  or  requon  shl  be  made  on  the  ground  that  any  OTwriding 
lot  or  any  pt  thof  is  eir  alone  or  with  other  ppty  subjt  to  any  ^ 
overridg  chief  or  ground  rent  or  rents,  or  any  covts  or  condons  excinuonof 
other  than  those  subjt  to  wch  the  same  is  sold,  or  on  the  <>^J®^<»"«- 
ground  of  the  absence  or  insufficiency  of  any  indemnity  agst 
any  such  overridg  rents,  covts,  or  condons,  &  the  pchaser  shl 
not  call  for  any  informon  resptg  the  origin  or  creation  thof  or 
orwise  in  relon  thto  beyond  what  may  appear  in  the  abstract, 
bat  shl  be  satisfied  with  a  declon  to  be  made,  if  required,  at  his 
expse  that  no  claim  has  ever  been  made  agst  the  vendors  in 
respt  of  any  such  rent,  covts,  or  condons. 

xm.  No  pchaser  shl  require  the  deed  creatg  any  rent  mentd  ^  ?[  re- 
in the  parlars  or  these  condons  to  be  abstracted  or  produced,  or  YanoaM.  ' 
any  informon  (except  such  as  may  be  in  the  vendors'  posson)  stringent, 
as  fo  the  contents  thof  or  the  psons  by  whom  the  rent  is  pd  or 
the  ppty  chged  thwith  or  the  covts  or  condons  contd  in  the  deed 
creatg  the  same  or  orwise  in  relon  thto  or  any  indemnity  agst 
sach  rents,  covts,  or  condons. 

xiY.  If  any  lot  is  not  sold  the  vendors  shl  stand  in  the  place  ^  ^  lo^ 
of  the  pchaser  thof  for  the  ppose  of  these  condons. 

XV.  The  rect  for  the  last  paymt  of  the  chief  or  ground  rent  Receipt  for 
chged  on  any  lot  wch  shl  have  accrued  due  previously  to  the  ment  (a). 
eomplon  of  the  pchase,  by  whomsr  signed,  shl  be  conclusive 

evidce  of  the  pformce  &  observce  of  all  covts  &  condons  to  wch 
such  lot  is  subjt,  or  of  the  effectual  waiver  of  any  breach  of 
any  such  covt  or  condon  up  to  the  complon  of  the  pchase,  & 
no  evidce  shl  be  required  of  the  title  or  authority  of  the  pson 
or  psons  by  whom  such  rect  is  given. 

XVI.  The  pchaser  of  any  lot  shl,  on  giving  notice  in  writg  of  Option  to 

his  desire  so  to  do  within weeks  of  the  day  of  sale,  have  part  of 

the  option  of  commutg p.c.  of  his  pchase-moy  into  a  P'"^^*?®- 

perpetual  rent  of  £5  p.c.  p.a. :  such  rent  to  commence  from  the  chief  rent. 
day  of  ,  &  to  be  payable  half-yrly,  in  wch  case  he 

shl  within months  from  that  day  accdg  to  position,  plans, 

(a)  The  proyision  as  to  this  in  the  C.  A.  1881,  s.  3  (4),  only  applies  to 
leases  ;  see  p.  229. 
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elevons,  &  materials  £o  be  approved  by  the  vendors  or  their 
surveyor,  erect  &  complete  on  such  lot  houses  or  bldgs  of  sufft 
value  to  pduce  an  annl  rental  of  not  less  than  8  times  such 
rent,  &  he  shl  not  be  entled  to  a  convce  of  such  lot  unless  & 
until  such  houses  or  bldgs  shl  have  been  so  erected  & 
completed  to  the  satisfon  of  the  vendors'  surveyor.  The 
convce  of  every  lot  pchased  subjt  to  a  rent  &  a  duplicate  thof 
shl  be  prepared  by  the  vendors'  solors  at  the  expse  of  the 
pchaser,  &  shl  contain  such  covts  &  provons  as  are  usually 
inserted  in  deeds  creatg  such  rents,  &  parlarly  covts  &  provons 
framed  so  as  to  bind  the  pchaser  &  his  sequels  in  title,  as  far 
as  may  be,  to  maintain,  repair,  &  rebuild  whenever  necy  the 
houses  or  bldgs  to  be  erected  psuant  to  the  last  condon,  &  agst 
the  carrying  on  of  any  noisome  or  offensive  trade  or  business 
on  the  premes.  The  pchaser  of  any  such  lot  may  have  the 
same  conveyed  to  him  by  sevl  convces  at  his  expse,  such  a  pro- 
portion of  the  rent  being  reserved  in  each  as  the  vendors  shl 
think  fit. 


XVII. 

Business  as  Going  Goncebn  (a). 

Manufac-  ^-  Usuol  condons  except  as  follows :  The  business  &  works 
turing  ^iu  be  continued  &  carried  on  by  the  vendors  for  their  own 
benefit  &  at  their  own  risk  &  cost  up  to  the  day  fixed  for 
complon  of  the  pchase,  &  in  the  event  of  the  actual  complon 
being  delayed  beyond  that  day  will  be  continued  by  them  from 
that  day  up  to  the  actual  complon  thof  for  the  benefit  &  at 
the  sole  risk  &  cost  in  all  respts  (includg  the  manager's 
salary)  of  the  pchaser,  who  shl  also  pchase  all  the  fixed  & 
movable  machy,  engines,  tackle,  waggons,  carts,  horses,  & 
other  live  &  dead  stock,  &  plant,  chattels,  &  effects  wch  shl  be 
in  or  upon  the  premes  or  in  use  in  connon  thwith  on  the  day 
fixed  for  complon,  togr  with  the  book  debts  owing  to  the  sd 
business  at  that  date  at  their  fair  value,  to  be  ascertained  by 
the  valuon,  &c.,  see  p.  256.     The  pchaser  shl  pay  intt  on  his 

(a)  Compare  the  form  on  a  sale  by  private  contract,  infra,  p.  351. 
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pchase-moy  &  the  amt  of  the  af 8d  valuon  or  the  balce  for  the 
time  bemg  remaing  unpd  at  the  rate  of  £5  p.c.  p.a.  as  from 
the  day  fixed  for  complon  until  the  same  shl  be  pd.  Upon 
paymt  of  the  pchase-moy,  togr  with  the  amt  of  the  sd  valuon 
&  the  intt  due  under  this  condon,  the  pchaser  shl  be  entled  to 
po88on  or  to  the  rect  of  the  profits  of  the  sd  business  &  works, 
&  pay,  bear,  &  dischge  &  indemnify  the  vendors  agst  all  rates, 
taxes,  &  other  outgoings  &  losses  (includg  all  liabilities  &  out- 
goings arisg  out  of  any  uncompleted  contracts  or  engagemts)  as 
from  the  day  fixed  for  complon,  &  the  profits  &  outgoings  shl 
(if  necy)  be  apportioned.  Until  the  actual  complon  of  the 
pchase  the  business  shl,  except  as  to  the  approprion  of  profits 
&  liability  for  outgoings  &  losses,  be  carried  on  under  the  same 
style  &  firm  &  in  the  same  mner  &  the  vendors  shl  retain  the 
same  posson  &  ppty  in  the  premes  &  have  the  same  rt  of  con- 
trollg  the  conduct  &  managemt  thof  as  they  would  have  had  if 
the  same  had  not  been  sold. 

n.  (1)  Usrial  condons  as  to  biddgs,  deposit^  complon,  dt  intt.  Newspaper. 
(2)  The  vendors  will  deliver  to  the  pchaser  a  certified  copy  of 
the  last  entry  made  psuant  to  the  Newspaper  Libel  and  Begis- 
tration  Act,  1881  (fe),  in  the  regr  of  newspaper  proptors 
relatg  to  the  sd  newspaper,  but  no  abstract  or  further  evidce 
of  title  shl  be  required,  &  the  afsd  copy  shl  be  conclusive 
evidce  of  the  vendors'  title.  (8)  The  newspaper  will  be  con- 
tinued to  be  published  as  htofore  by  or  on  behalf  of  the 
pant  proprietors  at  their  risk  &  for  their  benefit  until  &  inclu- 
sive of  the  publicon  of  the  number  or  edition  for  the day 

of  ,  from  wch  time  the  pchaser  shl  be  entled  to  print  & 

publish  or  continue  the  same.  (4)  On  paymt  of  the  balce  of 
pchase-moy  at  the  time  &  place  above  appted  the  vendors  will 
if  required  exte  to  the  pchaser  a  pper  assignmt  to  be  prepared 
by  &  at  the  expse  of  the  pchaser.  (5)  Immedly  after  complon 
of  the  pchase  the  pchaser  shl  make  a  return  psuant  to  the  sd  Act 
to  the  Begistry  Office  shewing  that  the  vendors  have  ceased  to 
be  proptors,  &  that  the  pchaser  hath  become  the  proptor  of 
the  sd  newspaper,  &  shl  duly  comply  with  all  the  requiremts 
of  the  law  with  respt  to  the  printg  &  publicon  of  the  sd 
newspaper  in  continuon  of  the  publicon  thof  by  the  vendors, 
&  the  pchaser  shl  not  be  entled  to  publish  the  sd  newspaper 

(6)  44  &  45  Vict.  c.  60. 
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until  such  return  has  been  duly  made  &  regrd  &  the  other 
requiremts  afsd  have  been  duly  complied  with.  (6)  If  the 
pchaser  shl  fail  to  comply  with  these  condons  his  deposit 
shl  thrupon  be  absolutely  forfeited  to  the  vendors,  who 
shl  have  the  option  eir  to  discontinue  the  sd  newspaper  or 
to  continue  the  same  eir  immedly  or  at  any  time  aftwds, 
&  eir  temporarily  or  permanently,  &  in  case  they  shl  so 
continue  the  same  they  shl  be  at  liberty  to  resell  the  same 
at  such  time  &  place  subjt  to  such  condons  &  in  such 
mner  as  they  shl  think  fit,  &  any  deficiency  in  price  on  the 
resale  &  all  expses  attendg  the  same  togr  with  all  losses  (if  any) 
incurred  in  carrying  on  the  newspaper  in  the  meantime  shl 
be  immedly  made  good  by  the  defaulter  at  the  psnt  sale  or  shl 
be  recoverable  as  &  for  liquidated  damages,  but  on  the  other 
hand  the  vendors  shl  be  entled  to  retain  for  their  own  benefit 
all  profits  resultg  from  carrying  on  the  sd  newspaper  until  the 
resale. 


CONTEACTS    FOR    SALE  (a). 


I. 

AGREEMENT /or  Sale  of  Freeholds  or  Copyholds  (b)  with 
usual  Pboyisions.  Variations  where  the  Vendor 
contracts  by  an  Agent,  and  for  a  Sale  under  the 
Settled  Land  Acts,  &c. 

AETICLES  OF  AGRMT,  made  the day  of  beta  Partiea. 

A.,  of,  (fee.  [as  agent  for  &  on  behalf  of  C,  of,  &c.]  hinafter 

(a)  See  the  forms  of  eeneral  and  special  conditions  tinder  the  head  Con-   ^^^^  o^ 
DinoNB  OF  SAi<a,  which  are  applicable  for  the  most  part  with  little  (if  any)   ^""'**^" 
alteration  to  sales  by  private  contract.    And  see  the  forms  given  below  of 
misoellaneoufl  clauses  applicable  to  sales    by  private  contract.      Special 
daoses  relating  to  various  descriptions  of  property,  such  as  reversions, 
life  poUcies^  chief   rents,   kc.,  will    be  found,  pp.  272,  273,  310.      The 
conditions    naual    on    sales    by    auction   are    very    commonly,    notwith- 
staading  the  stringency  of  some  of  them,   submitted  to  by  purchasers 
on  sales  by  private  contract.    See  also  the  note,  ante,  p.  227,  as  to  the  pro- 
visions of  the  v.  &  P.  A.  1874,  and  of  the  C.  A.  1881  and  1882,  and  the 
other  notes  to  Conditions  of  Salk. 
The  variations  for  registered  land  will  be  found  in  CoNDrriONs  of  Salx.      Registered 
Where  there  are  doubtful  points  in  the  title,  it  is  convenient  to  submit  \taid, 
the  title  to  the  purchaser  before  the  contract  is  signed.    If  he  accepts  the  Doubtful 
title  the  contract  will  be  in  the  same  form  as  in  the  text,  substituting  for  title, 
the  provisions  as  to  abstract,  commencement,  and  evidence  of  title  and 
requisition,  the  clause  foUowing : — 

The  pchaser  havg  investigated  the  title,  accepts  the  same,  ProviBion 
&  havg  satisfied  himself  as  to  the  identity  of  the  ppty  agrd  to  Jdelitity. 
be  sold  with  the  ppty  descd  in  the  munimts,  &  havg  also  misde- 
satisfied  himself  of  the  correctness  of  the  description  contd  in  ^^  *°°' 
this  agrmt,  shl  not  reqaire  any  further  evidce  of  such  iden- 
tity, or  make  any  objon  or  claim  to  compenson  in  respt  of 
any  want  of  identity,  or  any  error  or  omission  in  the  descrip- 
tion hrin  contd  wch  may  hrafter  be  discovered. 


(b)  As  to  the  enfranchisement  of  copyholds,  see  the  Copyhold  Act,  1894, 
repealing  the  Copyhold  Act,  1887. 
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VariationB 
for  sale 
under 
SetUed 
Land  Acts. 

As  to 
manaion- 
honae,  &c. 


Clause 
avoiding 
contract 
unless 
consent  of 
trustees 
or  Court 
obtained. 


As  to  pur- 
chase by 
tenant  for 
life  or 
trustees. 


As  to 
stamp  on 
contracts 
for  sale. 


called  the  vendor)  of  the  one  pt,  &  B.,  of,  &e.  (hinafter  called 
the  pchaser)  of  the  other  pt. 

For  yariations  for  a  sale  by  a  tenant  for  life  or  other  limited  owner  under 
the  Settled  Land  Aote,  or  by  trustees  or  mortgagees,  see  Conditions  of 
Salb,  pp.  244,  245. 

If  the  sale  is  of  the  mansion-house  or  land  occupied  with  it,  and  the  con- 
sent of  the  trustees  or  Court  has  not  been  obtained  under  s.  10  of  the 
S.  L.  A.  1890,  58  &  64  Vict.  c.  69  (which  has  repealed  s.  15  of  the  S.  L.  A. 
1882),  clause  1  may  be  modified,  and  a  clause  avoiding  the  contract  if  such 
consent  is  not  obtained  added  as  follows : — 

"  The  vendor,  who  is  sellg  as  tenant  for  life  [limd  oXvner], 
under  the  powers  of  the  Settled  Land  Acts,  1882  to  1890, 
agrees  to  sell,  subjt  to  the  consent  of  his  trees  or  the  approval 
of  the  Ct  being  obtained  as  hinafter  mentd,  &  the  pchaser 
agrees  to  pchase,  &c." 

*'  The  vendor  shl  on  or  bfe  the day  of ,  at  his  own 

cost  or  that  of  the  settled  este,  apply  for  &  endeavour  to  obtain 
the  consent  of  the  vendor's  trees  to  or  an  order  of  the  Ct 
approvg  the  sale,  &  in  case  such  consent  or  order  shl  not  be 

obtd  on  or  bfe  the day  of  ,  or  such  later  day  as  the 

vendor  &  the  pchaser  shl  agree  to  [or  in  case  the  sale  cannot 
for  any  reason  arisg  from  the  state  of  the  title  be  carried  into 
effect  under  the  statutory  or  other  powers  of  the  vendor  or  his 
trees]  then  the  sale  shl  be  void,  &  the  deposit  shl  be  repd  to 
the  pchaser,  but  witht  any  intt,  costs,  or  compenson." 

As  to  who  are  trustees  for  the  purposes  of  the  S.  L.  Acts,  see  the  Act  of 
1882,  8.  2  (8),  and  s.  88,  and  the  Act  of  1890,  s.  16.  As  to  the  necessity  for 
giving  notice  of  the  sale  to  the  trustees,  unless  waived  by  them,  see  ^e  Act 
of  1882,  s.  46,  as  modified  by  the  Act  of  1884,  s.  5.  The  waiver  should 
precede  the  contract,  and  not  be  made  in  the  contract  itself,  such  a  course 
being  of  doubtful  validity,  and  being  a  matter  which  does  not  concern  a 
purchaser  dealing  in  good  faith.  For  form  of  waiver  by  the  trustees,  see 
Vol.  II.  NoTiCKS     See  generaUy  as  to  sales  under  the  S.  L.  Acts,  Con- 

VETANCS8  on   SaLK,  pOSt. 

Under  the  S.  L.  A.  1882,  s.  22  (2),  the  investment  of  capital  money  is 
under  the  control  of  the  tenant  for  life,  who  is  therefore  the  proper  person 
to  enter  into  a  contract  of  purchase.  This  precedent  is  adapted  without 
alteration  to  the  case  where  the  purchase  is  made  by  a  tenant  for  life  or 
other  limited  owner  under  the  Act;  or  (except  the  substitution  of  the 
plural)  to  a  purchase  by  trustees. 

For  a  form  of  agreement  for  sale  by  private  contract  ref etring  to  printed 
particulars  and  conditions  of  sale,  see  p.  238,  note. 

The  stamp  on  a  contract  for  sale  is  Qd.  if  under  hand  only,  or  lOs.  if  by 
deed,  under  the  headings  "  agreement "  and  "  deed  "  in  the  schedule  to  the 
Stamp  Act,  1891  (54  &  55  Vict.  c.  89),  but  subject  to  the  provisions  of  s.  59 
of  that  Act  (re-enacting  s.  15  of  the  fievenue  Act,  1889,  which  last-mentioned 
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1.  Thb  vendor  agrees  to  sell,  &  the  pchaser  agrees  to  pchase,  Agwement 
for  the  sum  of  £ the  inhance  in  fee-simple  [the  inhance 

aeedg  to  the  custom  of  the  manor  of  in  the  coy  of  ] 

in  posson  free  from  [land  tax  &  tithe  rent-chge,  &  from  all] 
incombces  [except  as  hinafter  mentd],  of  all,  &c.,  peels  set 
forth  fully,  mth  a  refce,  if  need  he,  to  a  schdle  d  plan,  see 
CoNTGES  ON  Sale,  Pcels,  with  the  appurts  thof  (a), 

IProvon  as  to  timber,  fixtures,  dtc,  if  any,  to  he  taken  at  a 
valuon,  p.  255.] 

2.  The  pchaser  havg  pd  to  the  vendor  the  sum  of  £ pt  ^*^^?®°i  ^^ 

of  the  sd  pchase-moy  as  a  deposit  (b)  on  the  exon  of  this  money  and 

enBctment  repealed  and  was  substituted  for  s.  18  of  the  Customs,  kc.  Act  of  ^^^ 
the  same  session).  The  object  of  s.  59  of  the  Act  of  1891  is  to  impose  the 
ad  valorem  sale  duty  on  the  eantraet  in  cases  in  which  (as  in  Comnii$9ioners 
of  Inland  Revenue  y.  Angiu,  23  Q.  B.  D.  579)  the  contract  may  not  require 
an  actual  conveyance  to  perfect  it.  It  accordingly  (sub-s.  I)  makes  the 
contract  liable  to  the  duty  where  the  subject-matter  consists  (a)  of  a  merely 
equitable  estate  or  interest  whether  in  land  or  any  other  property,  or  (b)  of 
any  estate  or  interest  in  any  property,  with  the  exception  of  land,  or  of 
property  situate  out  of  the  United  Kingdom,  or  of  goods,  &c.,  and  certain 
other  exceptions.  But  the  contract  if  stamped  only  with  the  fixed  duty  of 
6d.  or  lOs.,  as  the  case  may  be,  is  to  be  deemed  duly  stamped  for  the  purpose 
of  enforcing  specific  performance  or  recovering  damages  for  its  breach 
(sub-s.  4)  ;  and,  in  the  like  case,  it  is  to  be  regarded  as  duly  stamped  if  a 
conveyance  is  presented  for  stamping  with  the  ad  valorem  duty  within  six 
months,  or  such  longer  period  as  the  commissioners  may  think  reasonable 
(sub-s.  5).  If  the  ad  valorem  duty  is  paid  on  the  contract,  provision  is  made 
for  denoting  it  on  or  transferring  it  to  the  conveyance  (sub-s.  8).  In  case 
there  is  a  sub-sale  before  the  conveyance  the  sub-contract  is  to  be  charged 
with  the  ad  valorem  duty  on  the  excess  consideration  (if  any),  or  otherwise 
with  the  fixed  duty  (sub-s.  2) .  In  the  event  of  the  contract  being  rescinded  or 
not  carried  into  effect,  the  ad  valorem  duty  is  to  be  returned  (sub-s.  6).  It 
will  be  observed  that  s.  59  does  not  apply  to  a  legal  estate  in  land ;  and  it  is  be- 
lieved that  it  iB  the  practice  in  general  (at  any  rate  on  sales  by  auction)  to  put 
only  a  6<i.  stamp  on  the  contract  even  in  cases  coming  within  that  enactment. 
As  to  the  evidence  to  be  furnished  on  adjudication,  where  a  party  claims 
that  an  agreement  is  exempt  from  ad  valorem  duty,  see  the  circular  of  the 
Solicitor  of  Inland  Bevenue  of  October,  1897,  The  Current  Index,  1897, 

p.  LXXZIII. 

See  farther  as  to  stamps  on  contracts,  post,  p.  884,  note. 

(a)  As  to  what  passes  as  appurtenances  to  the  land,  see  it^fra,  p.  899,  note. 
Where  the  property  is  insurable,  add,  ''  &  with  the  benefit  of  any 

existg  or  future  insces  agst  fire,  &c. ;  "  as  at  p.  277,  form  xvin. 

(b)  Payment  of  a  deposit  is  a  matter  of  bargain,  not  an  established  As  to  pay- 
practice.    Sometimes  to  guard  against  the  risk  of  the  vendor,  if  he  receives  ment  of 
the  deposit,  failing  to  account  for  it  (in  such  a  case  as  that  of  a  tenant  ^^^,^ 
fbr  life  selling  under  the  S.  L.  A.  or  a  mortgagor  selling  a  heavily  solicitor, 
incumbered  estate)^  the  deposit  is   paid  to  the  vendor's  solicitor  as  a 
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agrmt  shl  pay  the  residue  of  the  sd  pchase-moy  [togr  with  the 
amt  of  the  afsd  valuon]  to  the  vendor,  or  as  he  shl  direct,  on 

the day  of next  at  the  office  of  the  vendor's  solors, 

Messrs, at ,  at  wch  time  &  place  the  pchase  shl  be 

completed. 

8.  Posaon  dt  intt,  p.  289. 

4.  OtUgoinga,  easemts,  dtc.  p.  240,  saying  as  to  the  leases  dt 
agreemts  with  the  tenants,  "  the  coonterpts  or  copies  of  Wch 
have  been  pduced  to  the  pchaser's  solor,  &  of  the  contents  & 
parlars  of  wch  he  shl  be  deemed  to  have  notice." 
AUtnei.  5,  The  vendor  shl,  if  required,  within  one  week  from  date 
hrof ,  deliver  or  send  by  post  to  the  pchaser  or  his  solor  an 
abstract  of  his  title  to  the  premes  commencg,  &;c.,  here  add 
any  special  condons  as  to  commencemt  d-  evidce  of  title,  see  above. 
Special  Condons,  pp.  268  et  seq,,  includg,  if  required,  provons  makg 
recitals,  evidce,  identity,  expses,  d'c,  as  at  p.  242,  d  as  to  convce, 
munimts,  dc,  time  for  deliverg  reqxums,  dc,  compenson  for 
misdescription,  [^d  non-compliance  with  condons  (a)],  see  pp.  243- 
248 :  reservons  d  restrictive  condons  in  favour  of  vendor,  see 
pp.  292-294,  d  substitutg  for  the  refces  to  tlie  parlars  d  condons 
of  sale  a  refce  to,  "  this  agrmt,"  d  for  the  refces  to  the  day  of 
sale  a  refce  to  the  "  date  of  this  agrmt."  In  wits  whof  the  sd 
pties  [the  sd  A.  as  agent  for  &  on  behalf  of  the  sd  C,  &  the 
sd  B.]  have  hrunto  set  their  respive  hands  the  day  &  yr  above- 
written,  or,  "As  wits  the  hands  of  the  sd  pties." 

Signed  by  the  above-named ) 

in  the  presce  of .  ) 

stakeholder,  or   into  a  bank  to   the  joint  acoonnt    of  the  solicitors   of 
both   i>arties    as   stakeholders.      In  the    former    case,    add    here,    "  To 

Mr.  ,  the  vendor's  solor  or  stakeholder ;  "   and  append  a 

receipt  to  that  effect  by  the  vendor's  solicitor  at  the  foot  of  the  contract. 

In  the  latter  case  say,  "  into  the Bank,  in  the  jt  names  of 

&c.,  as  stakeholders,  but  at  the  risk  of   the  pchaser ;  "  and 

in  the  clause  as  to  completion  add     **  but   any   intt    Wch    may    be 

payable  by  the  sd  bank  on  the  deposit  shl  on  complon  be  pd 

to  the  pchaser ;  "  and  at  the  beg^ning  of  the  clause  as  to  conyeyanoe, 

insert  ''  upon  the  sd  deposit  being  reled  by  the  pchaser  &." 

Where  the  land  is  registered,  a  sni&cient  protection  may  be  obtained  by  the 
purchaser  lodging  a  caution.    See  L.  T.  B.  188. 
(a)  This  clause  is  often  omitted. 
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n. 

AGREEMENT /or  sale  of  Leaseholds,  icith  usual 

provisions  (6). 

MEM   OP   AGBMT,  made  the  day  of betn  A.,  Partiw. 

of,  &c.  (hinafter  called  the  vendor)  of  the  one  pt,  &  B.,  of,  &c. 
(hmafter  called  the  pchaser)  of  the  other  pt. 

1.  The  vendor  shl  sell  &  the  pchaser  shl  pchase  for  the  Agnement 

sum  of  £ ALL  that  leasehd,  &c.,  peels ,  by  a  description  ^^'^^ 

shortened  from  the  lease,  with  their  appurts,  as  the  same  are 

held  for  the  residue  of  a  term  of yrs,  commencg  from  the 

• day  of  ,  grted  by  an  indre  of  lease  [underlease] 

dated,  &c.,  at  the  yrly  rent  of  £ ,  free  from  all  incumbces 

[except  as  hinafter  mentd]  (c). 

[2,  Provons  as  to  valuon  of  fixtures,  rfc,  p.  256.] 

3.  Paymt  of  pchase-moy  it  complon,  p,  827. 

4.  Posson  d'  intt,  p.  239. 

5.  Ou^goingSy  easemts,  <£c.,  p.  240,  mutatis  mutandis. 

[6.  The  [under]  lease  under  wch  the  ppty  is  held  or  a  copy  Production 
thof,  &  counterpts  or  copies  of  the  leases  to  &  agrmts  with  the  J^^^*^' 
tenants  havg  been  already  pduced  to  the  pchaser's  solor,  he 
shall  be  deemed  to  pchase  with  full  notice  of  the  contents  thof]. 

7.  The  vendor  shl,  if  required,  within  one  week  from  the  Alstraet. 
date  hrof,  deliver  or  send  by  post  to  the  pchaser  or  his  solor 
an  abstract  of  his  title  to  the  sd  premes,  commencg  with^  cCc., 
(u  in  p.  258.  Add  any  special  condons  as  to  title,  dtc,  includg 
Condon  as  to  licence  to  assn,  if  required,  <t  provons  makg  recitals  ' 
evidce,  identity,  expses,  dc,  so  far  as  required,  see  Condons  of 
Sale,  p.  242,  dt  Special  Condons,  pp.  266,  291  et  seq. :  last 
rect  for  rent  evidce  of  pformce  of  covts,  j).  250 :  convce,  p.  243  : 
manimJts,  dc,  pp.  308  et  seq,:  apportionmt  of  rents,  pp.  289, 
290:  time  for  deliver g  requons,  dc,  p.  245  :  compensonfor  mis- 
description \d  non-coviplice  with  condons},  pp.  247,  248: 
substitutg  for  the  refces  to  the  parlars  d  condons  of  sale  a  refce 
to  "  this  agrmt,"  d  for  the  refces  to  the  day  of  sale  a  refce  to 
the  "  date  of  this  agrmt."     In  wits,  &c. 

(6)  Ab  to  the  recent  enactments  affecting  contracts  for  sale,  see  above 
p.  227  «i  teg. ;  as  to  those  relating  to  leaseholds,  see  p.  228.  See  also  above 
Conditions  of  Sals  ;  and  for  forms  of  special  conditions  as  to  leaseholds 
see  p.  266.  As  to  sales  and  purchases  by  tenants  for  life,  and  trustees,  &o., 
see  p.  824,  note  (a). 

(c)  Add,  if  appropriate,  *'  with  the  benefit  of  any  existg  or 
future  ineces  agst  fire,  &c.,"  as  above,  p.  277. 


y 


830  CONTRACTS  FOR  SALE. 


in. 

AGREEMENT /or  Sale  of  land  of  any  tenure.    A  Short 

Form  (a). 

Parties,  AGRMT  made  this day  of betn  A.,  of,  &c.  (hin- 

after  called  the  vendor),  of  the  one  pt,  &  B.,  of,  &c.  (hinafter 
called  the  pchaser),  of  the  other  pt. 
Agreemmt       1.  Thb  vendor  agrees  to  sell  &  the  pchaser  agrees  to  pchase 

for  the  sum  of  £ ,  insert  shoi't  description  of  the  ppty,  dt  in 

the  ease  of  leasehds  referrg  to  the  lease,  see  Precedents  I.  d:  II. 
[2.  ValuoHy  short  form,  p.  256.] 
8.  Paymt  of  pchase-moy  dk  complon,  p.  827. 

4.  Posson  <£  intty  p.  289. 

5.  Outgoings,  dec,  p.  240. 

Abstract.         6.  Thb  vendor  shl,  if  required,  within  one  week  from  the 

date  hrof  send  by  post  to ,  the  pchaser's  solor,  at ,  an 

abstract  of  his  title  to  the  premes  commencg,  &c.,  here  add  any 
special  condons  as  to  commencemt  dk  evidce  of  title,  dec,  see 
Special  Condons  of  Sale. 

7.  Identity,  p.  242,  Form  8  (b). 

8.  Expenses,  p.  248,  Fonn  9  (b). 

9.  Custody  ofmunimts,  dc,  see  Special  Condons. 

10.  Time  for  deliverg  requons,  p.  245. 

11.  As   to  misdescription,  p.  247,  Form  17  (a)  or,  p.  248, 

17  (B). 

12.  {Non-complice with  condons,^.  2^,1  In  the form^  taken 
from  Condons  op  Sale,  arefei'ce  to  "  this  agrmt "  will  be  sub- 
stituted for  the  referees  to  the  parlars  dc  condons,  dt  a  referee  to 
the  "  date  of  this  agrmt," /<^  *''^  ^^V  of  sale.    In  wits,  &c. 

(a)  See  p.  325,  note. 


FOR  RENT  CHARGE.  381 


AGBEEMENT  for  Sale  of  Freeholds /or  a  sum  in  gross 
and  a  Pebpetual  Bent  Charge,  the  purchaser  being 
Indemnified  against  a  pre-existing  smaller  Bent 
Charge  (b)i 

Pasties,  A.  (hinafter    called  the  vendor),  1.     B.  (hinafter  Parties, 
called  the  pchaser),  2. 

1.  The  vendor  agrees  to  sell  &  the  pchaser  agrees  to  pchase  Agreement 
the  inhance  in  fee  simple  in  posson  free  from  incumbces, 

except  as  hinafter  mentd,  of  all,  &c.,  pcelsy  with  the  appurts 
thof. 

2.  The  conson  for  the  sd  pchase  shl  be  the  sum  of  £ ,  Considera- 

tion* 

to  be  pd  by  the  pchaser  on  the  exon  of  this  agrmt,  &  a  per- 
petual yrly  chief  rent  of  £ ,  to  be  seed  to  the  vendor  as 

hinafter  mentd. 

[3.  Protons  as  to  fixtures,  dc,  to  he  taken  at  a  valuon, 
p.  256,] 

4.  Proton  as  to  paymt  of  the  amt  of  the  valuon,  if  any,  d- 
campion,  p.  827,  d  as  to  posson,  d  intt  on  the  anit  ofilie  valuon, 
if  any,  p.  829. 

5.  Provon  as   to   easemts,   dc.,   p.  240,  adding   **  &  to   an  Oremding 
overridg  chief  rent  of  JE20  chged  on  the  sd  premes,  togr  with 

other  ppty,  by  an  indre,  dated,  &c.,  &  to  the  covts  contd 
in  such  indre,  so  far  as  they  affect  the  premes,  but  with 
such  indemnity  agst  the  last-mentd  rent-chge  as  is  hinafter 
mentd. 

6.  Condons  as  to  abstract  d  title,  dc,  see  Precedent  I. 

7.  Last  rect  for  overridg  rent  evidce  of  pfoi^mce  of  covts, 
p.  821,  form  xv. 

[8.  Clause  as  to  expses,  p.  248.] 

9.  Clause  as  to  convce,  p.  248,  saying,  "  a  pper  assurce  of 
the  premes  to  the  uses  hinafter  mentd." 

10.  The  assurce  of  the  premes  shl  be  to  the  use  (c)  that  ProviiioM 

foreecaring 


(b)  See  the  form  of  oonditionB  of  sale  of  buUding  land  on  chief  rent, 
p.  313.  An  index  to  precedents  relating  to  rentcharges  will  be  found  in 
28  Sol.  J.  455. 

(c)  No  alteration  in  this  form  is  required  if  the  land  is  registered, 
L.  T.  E.  83. 


C0NTBACT8  FOR  SALE. 

the  vendor,  hie  fars  &  assna,  shl  rece  out  of  the  piemes  a  per- 
petual yrly  rent-chge  of   £ —  to  commence  from  the  

day  of ,  &  to  be  payable  half-yrly  on  the day  of 

&  the day  of ,  witht  any  dedon,  the  first  such 

paymt  to  be  made  on  the day  of next,  Buch  rent- 
chge  to  be  issuing  out  of  &  chged  apon  the  premes,  <b  to  be 
seed  by  the  usual  powers  (expresB  or  implied  by  statute  (a) ), 
of  distresB  &  entry  &  rect  of  rents,  &  subjt  thto  to  the  use 
of  the  pchaaer  in  fee  simple.  The  aesnrce  shl  contn  the 
follg  covts  by  the  pchaser  (framed  so  as  to  bind  his  asens) 
with  the  vendor,  (that  is  to  say) :  let,  to  pay  the  ad  rent-chge 
of  £ —  at  the  times  &  in  mner  afsd;  2adly  (b),  to  maintain 
&  keep  in  repair  the  houses  &  bldgs  on  the  sd  land,  &  to 
rebuild  the  same  from  time  to  time  when  necy,  &  m  that 
there  shl  always  be  upon  the  said  land  houses  or  bldgs  of  the 

clear  yrly  value  of  not  less  than  £ ,  &  gonlly  to  pform  & 

observe  all  the  covts  &  condona  by  the  grantee  eontd  in  the 
ed  indre  of,  &c.,  other  than  the  covt  for  the  paymt  of  the  sd 
rent-chge  of  £20,  so  far  as  the  same  eovts  &  condons  apply 
to  the  ppty  sold.  The  sd  assurce  shl  also  contain  a  power 
to  the  vendor,  his  hrs  &  assns,  of  absolute  re-entry  (c), 
[durg  the  lifetime  of  the  sevl  pties  thto  or  any  of  them, 
&  21  yrs  after  the  death  of  the  last  survor  of  them  (d), 
&  such  further  time  as  may  not  be  contrary  to  any  rule 
of    law]    in  case    the    sd    rent  -  chge   of  £40  or  any   pt 

thof,  shl    be   in    arrear    for   calr  months,    or   on    the 

breach  or  non-observce  by  the  pchaser,  bis  hrs  or  assns, 
of  the  covts  &  provons  to  be  thrin  contd,  &  on  the  pt 
of  the  pchaser,  his  hrs  &■  assns,  to  be  pformed  &  observed 
or    any   of    them.      The    assurce    shl    also    contain    covte 

(a)  See  the  Landlord  and  Tenant  Act,  1T30,  4  Oea.  2,  c.  28,  a.  5,  asd  the 
C.A.,  1881,  8.  41. 

(b)  A  ooTenant  U>  erect  buildings  will  be  added  if  required,  see  p.  297, 
et  itq.    As  to  Hbe  remedies  under  a  ooTenaut  of  tbia  nature,  see  ante,  p.  314, 

(c)  As  to  the  power  of  re-entry  and  the  worda  in  bncketa,  aee  p.  316, 

(d)  Or  "  during  the  lifetime  of  Her  Majesty  the  Queen  and 
her  descendants  now  living,  or  of  the  survors  or  survor  of 
them,  or  within  21  yrs  after  the  dece  of  the  last  survor 
of  them." 
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by  the  vendor  {e)  for  paymt  of  the  sd  rent-chge  of  £20,  & 
to  pform  &  observe  all  the  covts  by  the  grantee  &  condone 
contd  in  the  sd  indre  of,  &c.,  so  far  as  the  same  ought  to  be 
pformed  &  observed  in  respt  of  the  lands  &  premes  comprd 
in  such  indre,  other  than  the  premes  hby  agrd  to  be  sold,  & 
also  a  power  to  the  pchaser,  his  hrs  &  assns,  to  retain  oat  of 
the  sd  rent-chge  of  £ —  any  moys  wch  he  or  they  may  be 
called  upon  to  pay  &  shl  actually  pay  in  respt  of  the  sd  rent- 
chge  of  £20,  includg  any  expses  incurred  in  conseqce  of  the 
non-paymt  thof.  Other  clauaes  as  in  ordinary  contracts  for 
Bale,  see  Precedent  I.     In  wits,  &c. 


V. 

PROVISIONAL  CONTRACT  for  Sale  of  Freeholds, 
subject  to  the  Approval  of  the  Court  bemg  obtained 
under  the  Settled  Estates  Act,  1877  (/). 

PARTjBSy  A.,  benefl  owner  in  posson  of  the  este  hinafter  F^Lrties. 
mentd,  under  the  will  of  her  late  husbd  X.,  deced,  &  B.  & 
C,  trees  of  the  sd  will  (hinafter  called  the  vendors),  1.    D. 
(hinafter  called  the  pchaser),  2. 


(«)  If  the  Tendon  are  trustees  the  liability  to  enter  into  these  oovenants 
should  be  negatived,  and  the  purchaser  be  bound  to  be  content  with  such 
other  indemnity  as  the  case  miay  admit  of. 

(/)  40  &  41  Vict.  c.  18.   The  Court  had  no  power  under  the  Act  to  direct   As  to  sales 
the  sale  to  be  made  out  of  Court  (Be  Harv&y,  21  Ch.  D.  123),  but  by  E.  8.  C,   «nder  **»« 
1883,  Order  51,  Bule  1a.,  as  modified  by  the  Rules  of  December,  1888,  Bule  °g^.'  ^ 
9,  this  may  now  be  done.    Beoourse  to  the  S.  E.  A.  1877,  is  now  rare, 
having  regard  to  the  very  extensive  powers  of  sale,  &o.,  out  of  Court,  now 
given  to  limited  owners  by  the  S.  L.  A.  1882;  but  there  are  exceptional 
cases  of  estates  in  settlement  to  which  that  Act  does  not  apply,  and  for 
which  the  former  Act  may  be  made  use  of,  as  for  example,  where  there  is 
no  person  having  the  power  of  a  tenant  for  life  and  an  infant  is  contingently 
entitled.  Re  Sparrow,  [1892]  1  Ch.  412,  or  where  a  tenant  for  life  has 
assigned  his  life  estate  for  value,  and  cannot  obtain  the  concurrence  of  the 
assignee  in  the  sale.    As  to  who  may  apply  imder  the  Act,  see'  Taylor  v. 
Taylor,  20  £q.  297, 1  Ch.  D.  426,  3  Ch.  B.  145 ;  Vine  v.  Baleigh,  24  Ch.  D. 
238,  and  infra,  pp.  469,  708. 


334  CONTEAOTS  FOB  SALE. 

Agreement       1.  SuBJT  to  the  approval  of  the  High  Ct  of  Justice  being 
obtained  as  hinafter  mentd,  the  vendors  agree  to  sell,  &  the 

pchaser  agrees  to  pchase,  for  the  sum  of  £ ,  the  inhance 

in  fee  simple  in  posson  free  from  incumbces  of,  pceU^  with  the 
appurts  thof. 
Parchaaer  2.  Thb  title  of  the  vendors  to  the  sd  premes  havg  been 
titled?*  already  inquired  into,  &  approved  of  by  the  pchaser  (subjt 
to  the  8th  clause  hrof),  shl  be  accepted  by  him  witht  further 
investigon. 

PAjmentof      3.  The  pchaser  shl  on  or  bfe  the  day  of next 

rooneyand   V^Y  ^^  pchase-moy  to  the  sd  trees,  or  into  the  Bank  of 
interebt.       England,  as  may  be  directed  by  the  order  of  the  sd  Ct  in 
that  behalf  made   upon  the  applicon  hinafter  mentd ;  &  if 
the  same  is  not  so  pd,  the  pchaser  shl  pay  intt  (less  income- 
tax)  thron,  at  the  rate  of  £5  p.c.  p.a.  from  the  sd day 

of next  to  the  day  on  wch  the  same  is  actually  pd. 

4.  Poason  d  convce,  c^c,  see  pp.  289,  248. 

5.  Provon  for  retention  of  munimts  relatg  to  otiier  ppty. 
See  Condons  of  Sale,  pp.  808  et  seq. 

6.  Outgoings,  easemts,  dkc,  see  p.  240  or  p.  887. 

ProTbion  7.  Thb  costs  of  the  veudors  &  all  other  pties,  as  betn 
^meStVi  all  ^^^^  ^  client,  of  or  incidental  to  the  sd  sale,  &  the  convce, 
ezpensea  &  this  psnt  Contract,  &  the  applicon  to  the  Ct  hinafter  mentd, 
chMec'(a).  i^d^dg  the  expses  of  the  negotions  preliminary  hto,  &  of 
takg  counsel's  opinion  as  to  the  power  of  the  vendors  to  sell, 
&  of  the  preparon  of  the  abstract,  &  makg  out  the  title,  &  of 
all  surveys  &  valuons,  &  all  other  chges  &  expses  incurred  in 
carryg  out  the  sale,  or  in  relon  thto,  &  includg  also  the  expses 
of  the  interim  investmt  of  the  pchase-moy  in  the  funds  or 
orwise  pendg  the  re-investmt  thof  in  the  pchase  of  land  or 
orwise,  as  directed  by  the  Settled  Estates  Act,  1877,  shl 
be  borne  by  the  pchaser,  &  such  costs  &  expses  (other 
than  those  of  the  pchaser)  shl  be  pd  by  him  to  the  vendors 
or  their  solor  upon  the  pchase  being  completed,  &  such 
investmt  of  the  pchase-moy  as  afsd  being  made,  or  in  the 
event  of  the  sanction  of  the  sd  Ct  not  being  obtained  on  or 

bfe  the  day  of next,  as  hinafter  mentd,  then  on 

such  last-mentd  day. 

(a)  These  dauses  are  special;  see  another  form  of  condition  2,  antt, 
p.  825,  note). 


TO  RAILWAY  CO.  885 

8.  An  applicon  shl  forthwith  be  made  by  the  vendor  to  Vendowto 
the  sd  Ct  for  the  sanction  of  the  Gt  to  the  sd  sale  under  the  piualon 
Actafsd;  and  in  case  such  sanction  shl  not  be  obtained  to  ^^g^^^ 
this  contract,  eir  in  its  psnt  terms,  or  with  such  varions  as  (6). 

may  be  assented  to  by  both  pties,  on  or  bfe  the day  of 

next,  then  this  contract  shr  be  void  [save  &  except  the 

last  precedg  clause]. 

9.  Ip  the  pchaser  shl  refuse  or  neglect  to  comply  with  Power  to 
any  of  the  stipulons  of  this  contract,  the  vendors  shl  be  at  i^^qqi  ^q- 
Kberty  to  annul  the  same,  &  shl  thrupon  be  entled  to  recover  <i«'»"i*  ©^ 
from  the  pchaser  all  expses  hinbfe  made  payable  by  him,  or 
occasioned  by  his  default.    In  wits,  &c. 


VI. 

AGREEMENT  for  Sale  of  Freeholds  to  a  Railway 
Company.  Variations /or  Leaseholds  or  Copyholds, 
and  where  the  Sale  is  made  under  the  Settled  Land 
Act,  1882  (c). 

Parties^  A.   (hinafter  called  the  vendor),   1.    [B.   &   C,  Parties. 

vendor's  trees,  2.]    D.,  as  agent  for  &  on  behalf  of  the 

Bly  Co.  (hinafter  called  the  Co),  8. 

(()  The  following  is  a  similar  clause,  where  the  purchase  is  made  by 
tnutees  and  the  sanction  of  the  Court  to  the  purchase  is  required. 

"The  pchasers  shl  forthwith   apply   for   &   endeavour   to  Purchase 

obtain  the  sanction  of  the  Chancery  Divon  of  the  High  Ct    ^  "»*•«»• 

of  Justice  to  this  contract  in  an  action  of  r. ,  being 

an  action  for  the  admon  of  the  este  of  the  late ,  &  if  such 

sanction  shl  not  be  obtained  to  this  contract  in  its  psent  form 

or  with  such  modificons  as  may  be  assented  to  by  both  pties 

We  the  day  of  next,   this   contract  shl  become 

void  &  all  costs  of  &  incidental   to   such   applicon    &   any 

order  made  theron  shl  be  pd  by  the  pchasers  or  out  of  their 
trust  este." 

(c)  See  also  the  clauses  contained  in  Precedent  XXIII.>  p.  60.    See  the  As  to  sales 

L.  C.  C.  Act,  1846  (6  &  9  Vict.  c.  IS),  and  the  Amending  Acts  (23  &  24  Vict,  by  limited 

c.  106, 32  k  88  Vict.  c.  18,  and  46  &  47  Vict.  c.  15).    Where  the  rendor  is  a  ^^"  "*<* 
tenant  for  life  or  limited  owner,  or  an  infant  seised  in  fee,  the  sale,  if  the 
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Agreement       1.  By  virtue  of  the  powers,  <fe  subjt  to  the  provons  of  the 

for  nle. 


Ely  Act,  18 ,  [&  the Ely  Act,  18 ,  or  one 

of  them],  &  of  the  Public  Acts  incorpd  thwith,  the  vendor 
agrees  to  sell  &  the  Go.  agree  to  pchase  for  the  pposes  of  the 
rly  &  works  authorised  by  the  sd  first-mentd  Act,  for   the 

sum  of  £ ,  the  inhance  in  fee-simple  in  posson,  or,  "  the 

inhance  accdg  to  the  custom  of  the  manor  of in  the  coy 

of in  posson,"  or  "  the  leasehd  este  &  intt  of  the  vendor 

as  hinafter  stated,"  of  &  in  all  that  piece  or  peel  of  land 

situate  in  the  parish  of  ,  in  the  coy  of  ,   contg 

acres,  &c.  [with  the  messe  &  outbldgs  erected  &  built 

thron,  or  on  some  pt  thof],  known  as,  &c.,  &  nod in 

the  plans  &  books  of  referee  thto  of  the  rly  authorised  by 
the  sd  first-mentd  Act  relatg  to  the  sd  parish  deposited  with 

the  Clerk  of  the  Peace  for  the  sd  coy  of [if  so  intd  say 

for  freehdsy  "  togr  with  all  the  mines  &  minis  (if  any)  in  or 
under  the  same,"  or,  "  togr  with  all  minis,  beds  of,  &c.,  &c., 

substces  &  soil  on  or  within ft  of  the  surface  of  the  sd 

lands,  but  exclusive  of  all  mines  or  minis  lying  at  a  lower 

depth  than ft  under  the  surface  thof,"  or,  for  copyhds 

or  leasehds,  "  togr  with  all  the  intt  (if  any)  of  the  vendor  in 
the  mines,  &c."  (a)]  [if  leasehd  add,  all  wch  premes  are  held 
by  the  vendor,  togr  with  other  ppty,  for  the  residue  now 

unexpired  of  a  term  of yrs  from  the day  of 

grted  by  an  indre  of  lease  dated,  &c.,  at  the  yrly  rent  of 
£ (whof  £ shl  be  the  apportioned  rent  payable  in 


title  is  otherwise  good,  may  now  be  generally  made,  to  the  adyantage  of 
both  the  Tender  and  the  company,  tinder  the  S.  L.  Acts,  1882  to  1890,  so  a» 
to  avoid  the  necessity  for  a  valtiation,  and  payment  of  the  purchase-money 
into  Court  under '  the  L.  C.  C.  A.  1845,  ss.  9  and  69 ;  see  the  clause 
providing  against  the  purchase-money  being  paid  into  Court.  If  the  sale 
purports  to  be  made  under  the  S.  L.  Acts  the  clause  as  to  oosts  (p.  340) 
should  be  inserted;  otherwise  the  vendor  may  lose  the  benefit  of  the 
L.  C.  C.  Act  as  to  costs.  As  to  the  S.  L.  Acts,  see  the  references  above> 
p.  326,  note. 

(a)  See  the  BaQways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  o.  20), 
ss.  77—82;  [Midland  Bail,  Co.  v.  Uaunchwood,  4*c.,  Co,,  20  Ch.  D.  552. 
Midland  Bail,  Co,  v.  MUes,  30  Ch.  B.  634,  33  Ch.  D.  632 ;  Midland  Bail.  Co.  v. 
Bohinson,  37  Ch.  D.  386, 15  App.  Cas.  19 ;  Conseit  WaterworU  Co.  v.  Biiion, 
22  Q.  B.  D.  318,  702 ;  Glasgow  Corp.  v.  Farie,  13  App.  Cas.  657  ;  Buabon,  i^c. 
V.  QrMLt  Western  Bail,  Co.,  [1893]  1  Ch.  427 :  and  as  to  expressly  ezdudinc^ 
minerals  if  so  intended,  see  the  C.  A.  1881,  s.  6. 
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respt  of  the  premes  hby  agrd  to  be  sold)  &  subjt  to  the  covts 
in  the  sd  indre  of  lease  contd]. 

2.  The  premes  are  sold  subjt  to  all  quit  &  other  rents,  ^^^nte* 
incidents  of  tenure,  &  easemts  affectg  the  same,  &  to  an  &c. 
indre  of  lease,  or,  "  underlease,"   dated,  &c.,  of  the  premes 

hby  agrd  to  be  sold,  togr  with  other  ppty,  for  a  term  of 

yrs  from  the day  of ,  at  the  yrly  rent  of  £ ,  of 

wch  £ shl  be  the  apportioned  rent  payable  in  respt  of 

the  premes  hby  agrd  to  be  sold,  but  free  from  all  other 
incumbces. 

8.  The  sd  pchaae-moy  shl  be  considered  to  include  satisfon  Powiwse- 

money  to 

&  compenson  for  all  damage  (whether  permanent,  temporary,  include 
or  recurrg),  loss,  or  inconvence  occasd  by  severce  or  orwise,  t?™^^^" 
injuriously  aflfectg  the  vendor's  other  ppty,  in  the  exercise  of  damage  by 
the  powers  of  the  sd  Acts,  or  by  removal,  or  loss  of  trade  or  &^^^"^ 
goodwill  [except  structural  damage  &  injury  to  any  adjoing 
lands  or  bldgs  caused  by  the  constron  of  the  sd  rly,  or  orwise 
done  or  permitted  by  the  Co],  &  shl  be  in  full  satisfon  for 
all   communicons,   gates,   bridges,   fences,    culverts,   drains, 
waterg-places,  ways,  passages,  works,  &  things  over,  under, 
across,  or  near  to  the  sd  rly  [except  such  as  are  hby  specially 
provd  for]  wch  might  orwise  be  required  to  be  made  or  done 
under  any  of  the  sd  Acts  for  the  better  enjoymt,  proton,  or 
accommodon  of  the  vendor's  other  ppty. 

[4.  The  vendor  hby  consents  to  such  alterons  of  levels  &  Levels, 
works  as  may  be  found  convenient  in  the  constron  &  maintce 
of  the  sd  rly  &  works.] 

[5.  The  sd  pchase-moy  shl  also  include  all  claims  (except  Tenants* 
for  crops  as  hinafter  provd  for)  on  the  pt  of  the  tenants  or  ''**®"^ 
occupiers  of  the  premes  (whether  under  contract,  custom,  or. 
statute  (c)  or  orwise),  &  if  the  Co  shl  require  posson  bfe  the 
crops  are  matured,  they  shl  pay  the  value  of  such  crops  to 
the  tenants  or  occupiers  of  the  land,  posson  whof  is  required, 
or  orwise  allow  time  for  the  same  to  mature  &  be  removed. 
The  Co  shl  give  due  notice  to  the  tenants  &  occupiers  of  the 
sd  lands  &  premes  to  treat  as  provd  by  statute,  &  shl  deliver 


(b)  See  the  L.  C.  0.  A.  1845^  8.  63,  and  the  SaUwajs  Clauses  Consolida- 
tion Act,  1845,  88.  6, 16. 

(c)  See  po$i,  p.  775,  note  (c). 
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Provision 
as  to 

parchase- 
money 
where 
vendor  is 
limited 
owner  (a). 


Appoint- 
ment of 
trustees. 


Pnrchase- 
money  to 
be  paid  to 
trustees 
(b). 

Accommo- 
dation 
works. 


Abstract. 


all  claims  made  by  any  such  tenants  &  occupiers  in  respt  of 
their  intt  in  the  sd  land  &  premes  to  the  vendor,  who  shl 
settle  the  same  upon  such  terms  in  all  respts  as  he  may 
think  fit,  he,  the  vendor,  hby  agreeing  to  indemnify  the  Co. 
from  paymt  thof.] 

[6.  If  the  vendor  is  a  limd  owner  havg  no  power  to  sell  except 
under  the  Lands  Clauses  Act,  iiisert  the  follg  : — If  the  amt  of 
pchase-moy  &  compenson  determined  psuant  to  the  provons 
of  the  Lands  Clauses  Consolidon  Act,  1845,  shl  exceed  the  ad 

sum  of  £ ,  then  this  agrmt  shl  be  construed  as  if   the 

amt  so  determined  had  been  substituted  hrin  for  the  sd  sum 
of  £ .] 

[7.  If  it  shl  be  necy  for  thepposes  of  this  sale  to  have  trees 
for  the  pposes  of  the  S.  L.  Acts,  1882  to  1890,  apptd  by  the  Ct, 
the  vendor  shl,  at  the  reqt  of  the  Co.,  apply  to  the  Ct  to  appnt 
such  psons  as  he  shl  think  fit  to  be  such  trees  as  afsd.  The 
costs  (as  betn  solor  &  client)  of  &  incident  to  such  applicon  shl 
be  borne  by  the  Co.] 

[8.  The  vendor,  psuant  to  &  in  exercise  of  the  power  in  that 
behalf  given  to  him  by  the  Settled  Land  Act,  1882,  hby  elects 

that  the  sd  pchase-moy  of  £ shl  be  pd  by  the  Co  to  the  pties 

hto  of  the  second  pt  as  trees  of  his  settlemt,  &  not  into  Ct.] 

[9.  The  Co  shl,  within yrs  from  the  date  of  this  agrmt, 

exte  &  for  ever  thrafter  maintain,  at  their  own  expse,  the 
accommodon  works  specified  in  the  schdle  hto  for  the  benefit  of 
the  vendor,  his  hrs  &  assns,  or  other  the  psons  who  may,  for 

the  time  being,  be  entled  to  the  farm.     The  convce  to 

the  Co  shl  contn  a  covt  to  the  effect  of  this  psnt  clause,  &  a 
duplicate  thof  exted  by  the  Co  shl  be  delivered  to  the  pchaser 
on  complon.] 

[10.  The  vendor  shl,  within days  from  the  date  hrof, 

deliver  to  the  solors  of  the  Co  an  abstract  of  title  to  the  premes 
hby  agrd  to  be  sold,  but  to  such  extent  only  as  the  sd  solors 
shl  require,  &  produce  the  deeds  &  munimts  of  title  &  other 
evidences  in  proof  of  the  same,  &  the  vendor  &  all  other  necy 
pties  shl  make  &  exte  all  pper  &  necy  assurces  to  the  Co,  or 

(a)  See  the  L.  C.  C.  A.,  s.  9,  as  to  the  necessity  for  strict  compliance  with 
which,  see  Bridgend,  ^c,  Co.  v.  Dunraven,  31  Ch.  D.  219.  In  the  case  of  a 
tenant  for  life  selling  under  the  S.  L.  A.  1882,  the  next  clause  wiU  be  sub- 
stituted for  this. 

(b)  See  the  S.  L.  A.  1882,  s.  22. 
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as  they  shl  require,  of  the  premes  with  the  usual  statutory 
covis  for  title  &  for  prodon  [&  safe  custody]  of  deeds  &  munimts 
not  handed  over  to  them. 

11.  The  Go  shl  be  at  liberty,  subjt  to  the  rts  of  the  tenants,  Posseesion 
to  take  posson  of  the  premes  at  any  time  bfe  complon  of  the  ^^^' 
pchase  on  giving  to  the  vendor  or  his  solors days'  notice 

in  writg  under  the  hand  of  the  secretary  or  solor  of  the  Co,  & 
(if  required)  depositg  the  sd  pchase-  &  compenson-moy  in  the 

jt  names  of  the  Co  or  their  nominee  &  the  vendor  in  the 

Bank,  where  the  same  shl  remain  at  the  risk  of  the  Co  until 

the  pchase  shl  be  completed,  when  the  same  shl  be  pd  to  the 

vendor  or  other  pties  entled  thto  or  orwise  into  Ct  for  their 

benefit,  as  provd  by  the  sd  Acts,  the  Co  being  entled  to  any 

intt  allowed  by  the  sd  bank,  &  such  entry  shl  not  be  an  acceptce 

of  the  title  [or,  The  Co  shl  not  pceed  to  take  posson  of  any  Aitemaiive 

pt  of  the  sd  lands  &  premes  witht  eir  the  written  consent  of  clause. 

the  vendor  or  takg  such  pcdgs  for  obtaing  posson  as  provd 

by  the  sd  Acts,  &  in  case  posson  of  the  premes  shl  be  taken 

by  the  Co  bfe  the  vendor  shl  have  deduced  a  good  title  to  the 

whole  of  the  premes,  the  pchase-moy,  or  a  proportionate  pt 

thof  in  respt  of  the  premes  to  which  a  good  title  shl  not  have 

been  deduced,    shl,  pendg  the  investigon   of  the  title,    be 

deposited  at  the  risk  of  the  Co  in  a  bank  to  be  approvd 

by  the  vendor,  in  the  jt  names  of  the  vendor  &  a  nominee 

of  the  Co,  &  shl  be  pd  to  the  vendor  or  other  pties  entled 

thto  with  intt  thron  at  the  rate  of p.c.  p.a.  from  the 

time  of  the  deposit,  upon  a  good  title  being  deduced  as  afsd,  or 
in  default  of  such  title  being  deduced  shl  be  pd  into  Ct  psuant 
to  the  provons  of  the  sd  Acts,  with  intt  as  afsd]. 

12.  The  pchase  shl  be  completed  on  or  bfe  the day  Compie- 

of next,  at  the  office  of  Messrs. ,  at . 

18.  The  Co  shl  pay  to  the  vendor  or  other  pties  entled  interest 
thto  intt  at  the  rate  of  £ —  p.c.  p.a.  on  the  sd  pchase  &  °mreha»e- 
compenson-moy,  or  on  so  much  thof  as  shl  remain  unpd  ™oney. 
[where  the  varion  in  clause  11  is  used,  say,  or  undeposited] 

from  the  time  of  their  takg  posson  or  from  the  sd day 

of next,  whichever  shl  first  happen,  until  the  complon  of 

(c)  This  clauae  enables  the  company  to  commenoe  their  works ;  Bolton  v. 
London  School  Board,  7  Ch.  D.  766.  As  to  the  right  of  the  company  to  take 
pooession,  see  the  L.  C.  C.  Act,  1845,  ss.  84,  86  j  Bygrave  v.  Metropolitan 
Board  of  Worhs,  32  Ch.  D.  147. 
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Variation. 


Apportion' 
ment  of 
land-tax. 


Release, 
or,  reser- 
ration,  of 
right  of 
pre-emp- 
tion (6). 


Costa. 


Conditions 

as  to  title 

on  sales 

nnder 

Lands 

Clauses 

Acts. 


the  pchase  &  paymt  of  the  sd  pchase-  &  compenson-moy,  or 
the  balce  thof;  [or,  The  Co  havg,  with  the  consent  of  the 
vendor  &  witht  prejudice  to  the  rts  &  liabilities  of  the  respive 
pties  with  respt  to  title  as  betn  vendor  &  pchaser,  taken 

posson  of  the  portions  of  the  sd  land  nod  resply on  the 

sd  plan,  on  the  day  of  ,  &  of  the  remr  of  the  sd 

lands  on  the  day  of  ,  shl  pay  intt  at  the  rate  of, 

&c.,  on  the  respive  sums  of  £ &  £ ,  being  the  appor- 
tioned pchase-moy  for  such  respive  portions  of  the  sd  lands 
from  the  respive  dates  when  posson  thof  resply  was  taken  as 
afsd  until  the  actual  complon  of  the  pchase.] 

[14.  The  land-tax  and  tithe  rent-chge  shl  be  apportioned, 
if  necy,  under  the  provons  of  the  sd  Acts  at  the  expse  of  the 
Co.] 

Add  any  provons   as  to  title,  identity,  compenson  Jor  mis 
description,  custody  of  deeds,  dc,  wch  may  be  applicable,  as  in 
ordinary  contracts  for  sale  (a). 

15.  The  vendor  shl  rele  to  the  Co  any  rt  of  pre-emption  to 
wch  he  may  be  entled  under  the  Lands  Clauses  ConsoUdon 
Act,  1845,  in  respt  of  the  premes  [or,  As  to  any  pt  of  the 
premes  wch  shl  not  be  required  for  the  pposes  of  the  sd  Co, 
the  vendor,  his  hrs  or  assns,  shl  have  the  like  rt  of  pre- 
emption as  he  or  they  wd  have  been  entled  to  under  the  Lands 
Clauses  Consolidon  Act,  1845,  if  such  lands  had  not  been 
built  upon  or  used  for  bldg  pposes,  &  no  pt  of  such  superfluous 
lands  shl  in  the  meantime  be  let  by  the  Co  on  lease  or  from 
yr  to  yr  or  orwise  to  any  pson  other  than  the  vendor,  his  hrs 
or  assns]. 

16.  The  Co  shl,  on  complon  of  the  pchase,  pay  the  vendor's 
costs  of  &  incidental  to  this  agrmt  &  of  deducg  &  verifyg  his 
title,  &  of  the  assurce  to  the  Co  &  all  other  costs  &  expses  of 
the  vendor  as  provd  by  the  Lands  Clauses  Consolidon  Act, 


(a)  In  agreements  for  sales  to  companies  purchasing  under  the  Lands 
Clauses  Acts,  it  is  rarely  necessary  to  make  any  stringent  conditionB  as  to 
the  evidence  to  be  given  in  support  of  the  title,  for  as  all  the  expenses  are 
thrown  on  the  company,  it  rarely  happens  that  they  make  unreasonable 
requisitions.  The  main  point  to  be  attended  to  on  the  part  of  the  vendor  is 
to  guard  by  contract  against  the  money  being  paid  into  Court  in  such  a 
manner  as  to  excite  any  dormant  claims. 

(b)  The  first  of  these  alternative  dauses  applies  to  rural,  the  second  to 
urban  lands ;  see  the  Act,  s.  128. 
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1845^  "  includg  all  costs,  chges  &  expses  wch  might  have  been 
ordered  by  the  Chancery  Divon  to  be  pd  by  the  Co  if  the 
pchase-moy  had  been  deposited  in  the  bank "  (c)  [togr  with 

the  sum  of  £ for  the  costs  &  chges  of  his  surveyor  &  solor 

for  attendg  the  makg  out  &  prosecution  of  his  claims  agst  the 
Co,  inclusive  of  the  costs  of  this  agrmt]. 

17.  In  case  this  agrmt  shl  in  any  respt  fail  to  take  effect,  Provision 
whether  owing  to  the  default  of  eir  pty  or  orwise,  or  in  case  o/a«ree- 
any  mre  relatg  to  the  pchase  or  takg  by  the  Co  of  the  premes  ™®''*- 
is  not  hrin  provd  for,  the  respive  pties  hto  may,  so  far  as 
respts  the  sd  lands  &  premes  hinbfe  descd,  at  any  time  exercise 
or  have  recourse  to  such  of  the  powers  &  provons  of  the  sd 
Acts  relatg  to  the  pchase  or  takg  of  land  by  the  Co,  whether 
by  agrmt  or  by  compulsory  means,  as  may  be  applicable  to 
the  case.    In  wits,  &c. 


VII. 

AGKEEMENT/or  Sale  of  Goodwill  and  Trade-mark  (cQ. 
The  Purchase-Money  being  payable  by  Instalments. 

Parties y  A.  &  B.  (hinafter  called  the  vendors),  1.     C.  (hin-  Parties. 
after  called  the  pchaser),  2. 

(c)  See  Bentinck  v.  London  Sf  South  Western  Bail.  Co.,  40  Sol.  J.  130. 

(d)  See  the  Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888  (46  &   As  to  trade 
47  Vict,  c,  57  J  48  &  49  Vict.  c.  63  ;  51  &  52  Vict.  c.  50),  and  the  Trade  Marks  ^"^^*  *<^* 
3£alee,  1890,  1897,  1898.     As  to  the  law  of  trade  marks  and  patents,  see 
Ijawson's  Patents,  Designs,  and  Trade  Marks  Acts,  3rd  ed. 

By  the  Act  of  1883,  s.  70,  a  trade  mark  when  registered  can  only  be 
assigned  in  connection  with  the  goodwill  of  the  business  concerned  in  the 
goods  for  which  it  has  been  registered,  and  is  determinable  with  that 
goodwill^  i.e.,  it  is  conceived,  ceases  to  be  a  trade  mark  within  the  meaning 
of  the  Act  ipso  facto  on  the  determination  of  the  goodwill ;  see  form  K 
in  the  2nd  Schedule  to  the  Trades  Marks  Eules,  1890,  for  request  to  enter 
name  of  subsequent  proprietor  of  a  trade  mark  upon  the  Register  with  de- 
claration in  support  thereof.  Section  87  provides  for  the  registration  of 
assignments  of  registered  trade  marks  in  the  names  of  the  proprietors ;  and 
see  further  as  to  registration  of  subsequent  proprietors,  Bules  36  et  seq.  As 
to  entering  on  the  register  a  note  of  an  agreement,  as  in  this  Precedent^ 
xestricting  the  use  of  a  trade  mark,  see  Be  Mitchell,  28  Ch.  D.  666. 

As  to  using  without  authority  the  name  or  a  colourable  imitation  of  the 
name  of  a  person  carrying  on  business  in  connection  with  goods  protected 
l>y  a  trade  mark,  or  using  the  name  of  a  fictitious  person  or  of  some  person 
not  hond  fide  carrying  on  business  in  connection  with  such  goodsi  see  the 
Kerchandise  Marks  Act,  1887  (50  &  51  Vict.  c.  28),  ss.  2  and  3,  sub-s.  3. 
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Agreement       1.  The  vendors  agree  to  sell  &  the  pchaser  agrees  to  pchase 
or  Ba  e.      j^^  ^j^^  ^^^^^  ^j  ^ ^j^^  goodwill  of  the  business  known  as 

*    ** ,"  being  one  of  the  businesses  carried  on  by  the  vendors 

in  co-ptnp  at ,  togr  with  the  rt  to  carry  on  such  business 

under  the  name  or  style  of ,  &  also  the  exclusive  rt  to  use 

the  brand  or  trade  mark on,  certn  articles,  reservg  to  the 

vendors  the  rt  to  use  the  sd  brand  or  trade  mark  on,  certn 

other  articles. 

Vendors  2.  The  vendors,  their  wives  &  widows,  shl  not  nor  shl  eir  of 

^^^oj^      them  eir  alone  or  jtly  or  in  ptnp  with  any  other  pson  or  psons 

trade,  &c    whomsr  &  eir  directly  or  indirectly  carry  on,  manage,  or  be 

concerned  or  intted  in  the  business  of within miles 

from afsd  [or,  in  any  pt  of  the  United  Kingdom],  nor  shl 

they  or  eir  of  them  authorise  their  or  his  or  her  names  or 

name  or  the  name  or  style  of &  Co  to  be  used  for  the 

ppose  of  any  such  business  by  any  pson  or  psons  within  the 

limits  afsd  for  the  period  of yrs  from  the  date  of  this 

agrmt,  unless  the  pchaser  shl  make  default  for  SO  days  in 
paymt  of  any  of  the  instalmts  of  the  sd  pchase-moy,  or  the  intt 
thron  or  any  pt  thof  as  hinaf ter  mentd :  And  the  vendors  or 
eir  of  them  will  within  such  period  (except  in  case  of  such 
default  as  afsd),  if  &  when  required  by  the  pchaser,  recommend 
the  sd  intd  new  firm  to  the  customers  of  the  sd  late  firm. 

Paymest  of      3.  The  pchase-moy,  with  intt  at  the  rate  of p.c.  p.a. 

^iney^y     ^^^^  ^^^ ^^y  of next  upon  the  unpd  pt  thof  for  the 

time  being,  shl  be  pd  by  the  pchaser  to  the  vendors  as  follows, 

Ab  to  sale  W  ^.s  to  agreements  in  restraint  of  trade,  see  p.  81,  note.  The  vendor  of 
of  goodwill,  a  goodwill  has  the  right  of  setting  up  a  ri\ral  business,  but  not  of  soliciting  the 
customers  of  his  old  business,  Trego  v.  Hunt,  [1806]  A.  C.  7.  The  manager 
of  a  business  sold  under  the  Court,  Re  Irish,  40  Oh.  D.  49,  or  the  wife  of  a 
vendor  of  a  goodwill.  Smith  v.  Hancock,  [1894]  2  Ch.  377,  may  both  set  up  a 
rival  business  and  solicit  the  customers  of  the  goodwlU  of  the  business  sold. 
An  assignment  of  the  goodwill  of  a  business  carries  with  it  the  right  for  the 
purchaser  to  use  the  vendor's  name,  so  far  as  such  user  does  not  expose  the 
vendor  to  any  liabUity  by  holding  him  out  as  the  real  owner  of  the  business  • 
see  Levy  v.  Walker,  10  Ch.  D.  436;  Gray  v.  Smith,  43  Ch.  D.  208 ;  Thynne  v'. 
Shove,  45  Ch.  D.  577.  If  the  vendor  is  not  restrained  from  carrying  on  the 
business  elsewhere,  the  following  may  be  added  at  the  end  of  the  clause  (as 
to  which  see  Baines  v.  Oeary,  35  Ch.  D.  154)  .— "  And  wiU  not  at  any 

time  solicit  any  of  the  castomers  of  the  sd  late  firm."    As  to 

what  stipulations  may  be  agreed  to  on  the  sale  of  a  business  by  the  vendor's 
attorney  acting  under  a  general  power,  see  Hawksley  v.  Owtram,  [1892J  3 
Ch.  359. 
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namely,  the  sd  pchase-moy  by  four  eql  instalmts  of  £ instai- 

©ach,  payable  as  follows,  &c.,  &  the  intt  on  the  pt  of  the  sd  "«"*«  (*>• 
pchase-moy  for  the  time  being  remaing  unpd  shl  be  pd  on  the 
same  respive  days.  Provd  that  if  any  instalmt  of  ppal  or  intt, 
or  any  pt  thof ,  shl  remain  unpd  after  80  days  from  the  day  so 
appted  for  the  paymt  thof,  then  the  whole  of  the  sd  pchase- 
moy,  or  of  the  unpd  pt  thof ,  with  the  intt  thron,*  shl  become 
immedly  due  &  payable. 

4.  So  long  as  the  pchaser  shl  pform  in  all  respts  his  pt  of  Vendors 
this  agrmt,  the  vendors  shl,  in  the  event  of  any  infringemt  by  be'used'itt^ 
any  other  pson  or  psons  of  the  sd  brand  or  trade  mark proceed- 

•^  *  *  mga  for 

by  the  use  thof  on  any,  specified  articles,  at  the  reqt  of  the  infringe- 
pchaser,  &  upon  being  previously  pperly  indemnified  agst  all  ™®'**' 
costs,  damages  &  expses  in  respt  thof,  allow  their  names  to  be 
used  in  any  pcdgs  wch  may  be  advised  agst  the  pson  or  psons 
guilty  or  suspected  of  such  infringemt. 

5.  The  vendors  shl  on  or  bfe  the  day  of next,  Title  and 

show  a  good  title  to  the  sd  goodwill  &  trade  mark  to  the  ancr^" 
reasble  satisfon  of  the  pchaser,  &  they  &  all  other  necy  pties 

<if  any)  shl,  upon  or  at  any  time  after  the  paymt  of  the  sd 
pchase-moy  in  full,  exte  &  do  all  such  instrumts  &  things  as 
shl  be  reasbly  required  by  the  pchaser,  &  at  his  expse,  for 
Testg  in  him  the  sd  goodwill  &  the  rt  to  use  the  sd  trade 
mark,  &  for  orwise  carryg  into  effect  this  agrmt  (c).     In 

WITS,  &c. 

(b)  See  another  form  providing  for  payment  by  instalments,  infra,  p.  350.   As  to  lien 
There  is  no  implied  lien  for  unpaid  purchase-money  on  chattels,  nor,  it  is  ^ot  unpaid 
conceired,  on  goodwiU  comprised  in  the  sale  of  a  business ;  and  an  express  P^<^h<^^- 
lien  on  charge  (so  far  as  concerns  chattels)  would  require  compliance  with  "^^^^y* 
tbe  Bills  of  Sale  Acts,  1878  and  1882 ;  see  Cobum  v.  Collins,  35  Ch.  D.  373. 

As  to  a  sale  in  consideration  of  the  vendor  receiving  a  share  of  the  profits 
by  way  of  annuity,  see  the  Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  ss.  2 
&  3,  which  by  s.  48  repeals  BoviU's  Act,  28  &  29  Vict.  c.  86. 

(c)  This  agreement  is  an  agreement  liable  to  duty  under  the  Stamp  Act,  As  to 
X881   (54  &  55  Vict.  c.  39),  s.  59,    goodwill  (Potter    v.    Commis9i<mer8    of  stamp. 
JMand  Revenue^  10  Ex.  147 ;  Commissioners  of  Inland  Revenue  v.  Angus,  23 

Q.  B.  D.  579,  decided  under  former  Acts)  and  a  trade  mark,  Brooke  v.  Com- 
«at«snoner«,  Sf^.,  [1896J  2  Q.  B.  356,  being  "  property  "  within  the  meaning  of 
such  section.  Where  goodwill  cannot  be  severed  from  land  an  agreement 
for  the  sale  of  the  land  and  goodwill  must  be  stamped  with  an  ad  valorem 
stamp  in  respect  of  the  value  of  the  goodwill.  West  London  Syndicate  Ltd. 
V.  Inland  Revenue  Commissioners,  [1898]  2  Q.  B.  507. 
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VIIL 

CONTRACT /or  Sale  of  a  Business  and  the  Assets  thereof 
as  a  Going  Concern  by  the  Liquidator  of  a  Com- 
pany under  a  Voluntary  Winding-up  to  another 
Company  (a). 

Parties.  Parties,     The  X.  Co  Limd  in  liquidon  (hinafter  called  the 

vendors)  by  A.,  of,  (kc,  the  liquidator,  1.     The  Y.  Co  Limd, 
whose  registered  oflSce  is  at,  &c.  (hinafter  called  the  pchasers), 
by  B.,  of,  &c.,  their  duly  authorised  agent,  2.     Whby  it  is 
agrd  as  follows : 
Agreement       1-  ^^^  vendors  shl  sell  &  the  pchasers  shl  pchase  for  the 

toaeli.         gum  of  £ &  upon  the  terms  &  subject  as  hinafter  mentd  : 

1.  All  the works  with  the  freehd  &  leasehd  lands,  &c., 

known  as,  &c.,  &  the  other  lands,  bldgs,  water-rts,  wayleaves, 
hds  &  premes  held  in  connection  thrwith  situate,  &c.,  wch  are 
specified  in  the  1st  &  2nd  pts  of  the  schdle  hrto.  2.  All  fixed 
&  moveable  machy,  engines,  plant,  tools,  stores,  furniture, 
horses,  carts,  barges  &  vessels  belongg  to  or  used  bj^  the 
vendors  in  connection  with  the  sd  works,  lands,  bldgs  <fe 
premes  in  the  same  condon  as  the  same  resply  were  on  the 

day  of last.      3.  All  patent  rts  &  trade  marks 

belongg  to  the  vendors  in  connection  with  their  sd  business, 
&  the  goodwill  of  the  sd  business  as  a  going  concern,  with 
the  rt  to  use  the  name  of  the  vendors  in  connection  thrwith, 
&  4.  The  business  books  of  the  vendors  at  their  place  of 
business  . 

Inaurances.       ^'  ^^^  ^^^®  ^^'  include  the  benefit  of  any  current  insurces 

agst  fire  of  any  of  the  ppties  included  in  the  sale,  &c.     See 

p.  277,  form  xviii. 

Sale  sub-         ^*  ^^^  ppties  are  sold  subjt  to  the  rents,  covts,  condons, 

ject  to        reservons  &  exceptions  contd   in  the  leases  or  agrmts  for 

ments,  &c*    leases  under  wch  the  leasehd  portions  thof  are  held,  &  to 

any  subsistg  undertenancies  of  any  houses,  cottages,  or  other 

pts  of  the  ppties,  &  to  all  outgoings,  easemts  &  rts  affectg 

the  same. 


(a)  See  the  last  Precedent,  and  notes  thereto :  as  to  the  powers  of  s 
liquidator,  see  the  Companies  Act,  1862,  ss.  133,  135,  and  Companies  (Wind- 
ing-up) Act,  1890  (53  &  54  Vict.  c.  63),  s.  12. 
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4.  Provon  as  to  rents  <t  outgoings  up  to  d  after  complon  d 
apportionmt,  dtc,  d  as  to  leases^  i£c.,  havg  been  produced  prior 
to  the  contract.    See  Condons  of  Sale.] 

5.  Thb  sd  pchase-moy  shl  be  apportioned  betm  the  pties  Apportion- 
for  the  ppose  of  convce  or  transfer  &  stamp  duty  as  follows,  parohaae- 

namely,  £ shl  be  the  price  of  the  freehd  ppties,  £ money  (6). 

shl  be  the  price  of  the  leasehd  ppties,  £ shl  be  the  price 

of  the  patent  rts,  &>  £ the  price  of  the  trade  marks,  &  the 

remr  of  the  sd  pchase-moy  shl  be  the  price  of  the  other  ppties 
included  in  the  sale. 

6.  The  pchasers  shl  be  at  liberty  forthwith  or  at  any  time  PoBsession. 
after  the  signature  of  this  agrmt  to  enter  into  posson  of  the 

sd  ppties,  &  to  have  the  use  thof  for  the  ppose  of  the  sd 
business  pendg  the  complon  of  the  pchase,  upon  their  paying 

io  the  sd  liquidator  the  sum  of  £ as  a  deposit  &  in  pt 

paymt  of  the  sd  pchase-moy,  but  sach  entry  shl  not  be 
deemed  to  be  an  acceptce  by  the  pchasers  of  the  vendors' 
title,  or  a  waiver  of  any  objon  or  requon  wch  they  might 
orwise  be  entled  to  make  in  respt  thof.  In  the  event  of  such 
posBon  being  taken  the  pchasers  shl,  pendg  the  complon  of  the 
pchase,  pay  all  expses  &  outgoings  incurred  in  respt  of  the 
premes,  other  than  rents,  rates,  &  taxes,  up  to  the  time  fixed 
for  complon,  &  shl  keep  the  same  in  pper  repair,  order  & 
condon,  reasble  wear  &  tear  excepted,  &  in  case  this  agrmt  for 
Bale  shl  be  annulled  the  pchasers  shl  forthwith  redeliver 
posson  of  the  sd  premes  to  the  vendors  in  such  repair,  order,  & 
condon  as  afsd,  the  sd  deposit  being  in  that  event  repd  to  the 
pchasers  witht  intt  &  subjt  to  the  dedon  thfrom  of  any  moys 
wch  may  be  payable  by  the  pchasers  to  the  vendors  under  this 
agrmt  or  in  respt  of  any  breach  thof. 

7.  The  pchase  shl  be  completed  &  the  pchase-moy  or  the  Compie- 
balce  thof  pd  to  the  sd  liquidator  on  the  day  of , 

as  from  wch  day  the  pchasers  shl  on  paymt  of  the  pchase- 
moy  be  entled  to  the  posson  of  the  premes  unless  posson  shl 
have  been  previously  given  as  afsd,  &  if  the  pchase-moy  or 
the  balce  thof  is  for  any  reason  not  then  pd,  the  pchasers  shl 
pay  intt  thon  or  on  so  much  thof  as  remains  unpd  from  that  ^  ^ 
day  until  complon  at  the  rate  of,  &c.  portioning 

the 

(b)  As  to  apportioning  purchase-money  for  stamp  duty,  and  as  to  the   qiq^qj 
liabilily  of  the  contract  itself  to  ad  valorem  duty^  see  pp.  326^  343,  and  884.      for  stamp 

duty. 
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Carrying  on      8.  Unlbss  &  Until  posson  of  the  premes  shl  be  given    to 

(a).  the  pchasers  as  afsd,  the  sd  business  will  be  continued    by 

the  sd  liquidator  as  far  only  as  regards  the  exon  &  carrying 
out  of  now  pending  orders  &  contracts  until  the  complon  of 
the  pchase,  &  in  case  the  same  is  not  completed  on  the  sd 

day  of ,  the  same  shl  from  that  date  be  deemed  to 

be  so  continued  on  behalf  of  the  pchasers,  &  then  the  pendg 
orders  or  contracts  shl  be  equitably  apportioned  on  that  day 
as  regards  the  benefit  and  burden  thof  betn  the  vendors 
&  purchasers. 

Circular.  9.  Upon  the  complon  of  the  pchase  a  circular  in  a  form  to 

be  approved  by  the  vendors*  solors  shl  be  sent  by  the  vendors 
to  all  their  customers  &  agents  announcg  the  transfer  of  the 
sd  business  &  goodwill  to  the  pchasers. 

Oonyey-  10.  Upon  paymt  of  the  pchase-moy  or  the  balce  thof  &  intt 

thron,  if  any,  the  pchasers  shl  be  entled  to  pper  assurces  or 
transfers  of  the  sevl  ppties  included  in  the  sale  from  the 
vendoi*s,  &  other  necy  pties,  if  any,  to  be  prepared  by  &  at 
the  expse  of  the  pchasers. 

11.  {^Cmidons  as  to  title  to  thefreehd  (Jt  leasehd  ppties]. 

12.  {^Arbitron  Clause,     See  Arbitron.]     In  wits,  &c. 

ISchdle.] 


ance. 


IX. 

AGREEMENT  Extending  the  Time  for  Completion 
of  a  Purchase  and  otherwise  modifying  the  Contract. 
Supplemental  to  the  original  Contract  (6). 

AETICLES  of  Agrmt  made,  &c.,  betn  A.  (hinafter  called 
the  vendor),  of  the  one  pt,  &  B.  (hinafter  called  thepchaser),  of 
the  other  pt,  supplemental  to  an  agrmt  dated,  &c.,  &  made 
betn  the  same  pties  for  the  sale  by  the  vendor  to  the  pchaser 

Qf  the  este  for  the  sum  of  £ (hinafter  called  the 

origl  agrmt),  IT  IS  HBY  AGRD  as  follows  :— 

(a)  See  also  the  forms  above,  at  p.  322,  and  pott,  p.  351. 
(h)  This  may  be  used  for  a  tenant  for  life  selling  under  the  S.  L.  Acts ; 
see  the  power  in  s.  31  of  the  Act  of  1882,  to  vary  oontracts. 
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1.  The  time  for  complon  of  the  sd  pchase  shl  be  extended  Extonaion 

from  the day  of ,  being  the  day  mentd  in  the  origl  completion. 

agrmt,  to  the day  of ,  &  in  this  respt  time  shl  be  of 

the  essce  of  the  contract,  but  nevs  the  pchaser  may  complete 
the  pchase  on  any  earlier  day,  on  givg  14  days'  notice  of  his 
intention  in  that  behalf  to  the  vendor  or  his  solor. 

2.  The    pchaser   havg   accepted  the  title  shown  by  the  B«quisi- 
vendor  as  a  good  &  perfect  title  accdg  to  the  origl  agrmt,  no 
further  requon  or  objon  in  respt  of  the  title,  except  as  to  any 

mre  arisg  after  the  date  of  this  agrmt,  shl  be  made  by  him. 

3.  The  pchaser  may  forthwith,  or  at  any  time,  enter  upon  PoBaession 
&  take  posson  of  the  premes,  as  tenant  of  the  vendor,  at  the  j^  ^en  ^^ 

annl  rent  of  £ (being  equivalent  to  intt  on  the  sd  pchase-  interest. 

moy  at  the  rate  of p.c.  p.a.),  such  rent  to  commce  from 

the  date  of  this  agrmt,  whether  such  posson  is  taken  or  not, 
&  to  be  pd  on  the  complon  of  the  pchase  or  on  demand,  &  to 
be  accepted  by  the  vendor  in  satisfon  of  the  intt  on  the  pchase- 
moy  payable  under  the  origl  agrmt,  the  pchaser  paying  all 
outgoings  (&  keepg  the  bldgs  pply  insured  against  fire,  &  not 
makg  any  structural  alternons  thrin,  ifleasehd,  add  ^'&  pformg 
the  covts  of  the  lease  ")  pendg  complon. 

4.  If  the  price  of   2f  p.c.  Consold   Stk  shl,   on  the  day  Purchaser 
of  actual  complon  of  the  pchase,  be  higher  than, the  price  thof  diSerenee 

on  the day  of  ,  the  day  of  complon  under  the  origl  ia  case 

agrmt,  the  pchaser  shl,  togr  with  the  sd  pchase-moy  &  rent,  rise. 
pay  to  the  vendor  such  a  sum  of  moy  as  shl  be  eql  to  the 

price  or  value  of  the  diffce^betn  the  amt  of  such  Consold  Stk 

wch  the  sd  pchase-moy  wd  have  pchased  on  the  sd day 

of ,  &  the  amt  of  stk  wch  the  same  sum  will  pchase  on 

the  day  of  actual  complon  of  the  pchase,  at  the  highest  price 
of  the  day  in  each  case. 

5.  All  the  costs  &  expses  incurred  by  both  the  sd  pties  in  ^^^ 
relon  to  the  negotion,  preparon,  &  exon  of  this  agrmt  shl  be 

pd  by  the  pchaser. 

6.  The  origl  agrmt,  as  hby  varied,  shl  remain  in  full  force,  ^"fif**^! 
&  shl  be  carried  into  effect  in  the  same  mner  as  if  the  provons  as  Taried 
of  this  agrmt  had  been  inserted  thrin.    In  wits,  &c.  ^^  "* 
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BeeitalB. 

Title  of 
lord  and 
of  copy- 
holder. 


Agreement 
for  enfrah- 
chisement. 


Aflto 

enfran* 

chisement. 


X. 

AGREEMENT  for  Enfranchisbmbnt  of  Copyholds,  the 
Manor  and,  the  Copyhold  heing  both  in  settlement  (a). 

Parties^  A.  (lord  of  the  manor  of in  the  coy  of ),  1, 

B.,  copyholder^  2.    Whas  the  sd  A.  is  seised  of  the  sd  manor 

of as  tenant  for  life  in  posson  under  the  will  dated,  &c., 

&  proved,  &c.,  of  X.  deced :  And  whas  the  sd  B.  is  equitable 
tenant  for  life  under  a  settlemt  dated,  &c.,  of  the  hds  hinafter 
descd,  wch  are  copyhd  of  the  sd  manor,  &  of  wch  the  trees  of 
the  sd  settlemt  are  the  tenants  on  the  Ct  Rolls : 

NOW  IT  IS  HBY  AGRD  as  follows  :— 

1.  In  conson  of  the  sum  of  £ to  be  pd  by  the  sd  B.  or 

his  trees  by  diron  of  the  sd  A.  to  the  trees  of  the  sd  will  of  the 
sd  X.,  the  sd  A.  shl  sell  &  convey  to  the  sd  B.  or  his  sd  trees, 
the  freehd  of  all,  &c.,  peels  from  the  Ct  Rolls,  togr  with  the 
mines  &  minis  under  the  same  premes,  &  all  commonable 
&  other  rts,  easemts  &  appurts  now  annexed  to  or  held  or 
enjoyed  with  the  premes,  free  from  incumbces,  &  freed  & 
enfranchised  from  all  customary  &  other  fines,  heriots,  paymts 
&  manorial  rts  &  services  whatsr. 

Protons  as  to  title,  do  other  special  condons  as  in  an  agrmt  for 
sale  (b). 

(a)  This  form  is  for  a  case  in  which  the  parties  are  able  and  wiUing  to 
enfranchise  without  recourse  to  the  Copyhold  Act ;  and  as  to  Crown  manorsj 
see  the  Copyhold  Act,  1894,  ss.  68,  69.  In  most  cases  it  is  better  to 
enfranchise  under  the  Copyhold  Act,  18*94.  See  Part  III.  of  the  Act,  Effxct 
OF  Enfbanchisement.  By  the  S.  L.  A.  1882,  s.  3  (ii.),  a  tenant  for  life  of  a 
manor  may  enfranchise  any  copyhold  or  freehold  tenement  held  of  the 
manor  by  selling  the  freehold  or  seignory  to  the  tenant,  with  or  without  an 
exception  or  reservation  of  mines  or  minerals,  or  (s.  4  (7)  )  a  regrant  of  any 
right  cf  common  or  other  right,  easement  or  privilege,  appendant  or 
appurtenant  to  or  held  with  the  land  enfranchised  (which  would  seem  to 
include  any  customary  right) ;  and  the  general  provisions  of  the  Act 
relating  to  sales  apply  to  this  case.  By  the  same  Act,  s.  21  (v.)  and  s.  33, 
where  a  copyhold  or  freehold  tenement  held  of  a  manor  is  in  settlement, 
capital  money  under  the  settlement  may  be  applied  in  purchasing  the 
freehold  or  seignory  by  way  of  enfranchisement,  and  by  s.  18,  money  may  be 
raised  by  mortgage  for  the  purpose  ;  see  form  of  mortgage  in  Vol.  II.  As 
the  tenant  for  life  has,  under  s.  22  (2),  the  control  of  the  reinvestment  of 
capital  money,  B.  is  the  proper  person  to  enter  into  the  contract  for  the 
purchase. 

(b)The  provisions  of  the  Y.  &  P.  A.  1874,  ss.  1  and  2,  and  of  the  C.  A. 
1881,  ss.  8  (3,  6)  and  4,  would  apply  to  this  case ;  see  above,  pp.  227  at  seq. 
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2.  The  sd  pchase  or  conson-moy  shl  be  pd,  &  the  sd  sale  Oompie- 

or  enfranchisemt  shl  be  completed  on  the day  of *^®''- 

Dext  at  the  office  of  Messrs. at ,  &  on  paymt  thof  the 

sd  A.  &  all  other  necy  pties,  if  any,  shl  exte  a  pper  assurce  of 
the  premes  to  the  uses  or  upon  the  trusts  of  the  sd  settlemt 
with  pper  statutory  covts  by  the  sd  A.  for  title  &  further 
assurce,  qualified  in  the  mner  usual  in  the  case  of  tenants  for 
life  (c)  to  be  prepared  by  &  at  the  expse  of  the  sd  B.  or  his  sd 
trees. 

Pravonfor  'paymt  ofintt  in  case  of  delay  in  complon. 

8.  The  munimts  of  title  to  the  sd  manor  will  be  retained  by  B^tention 

.     of  dodda, 

the  sd  A.,  who  shl,  if  required  by  the  sdB.,  give  to  him  or  his  &c. 
sd  trees  a  pper  statutory  acknmt  for  prodon  &  furnishg  copies 
&  ondertakg  for  safe  custody  thof,  &  of  the  Gt  Bolls  of  the  sd 
manor  (e)  to  be  prepared  by  &  at  the  expse  of  the  sd  B.  or  his 
trees. 

Other  Condons  as  on  an  ordinary  sale  may  be  inserted  so  faros 
applicable,  see  Precedent  I.     In  wits,  &c. 


MISCELLANEOUS  CLAUSES  in  Agreements  for  Sale. 

I.  The  vendor's  title  havg  been  already  examined  &  approved  ^  ^  *>*^o 
by  the  pchaser,  is  accepted  by  him  witht  further  investigon,  scrfption. 
&  the  ppty  havg  been  inspected  by  him,  the  description  hinbfe 
contd  is  admitted  by  him  to  be  correct  as  to  quantity  &  all 
other  mres  wch  are  discoverable  by  inspon. 

n.  The  pchase-moy  shl  be  pd  by  the  pchaser  to  the  vendor  ?«*  o^ 

in  mner  follg,  namely,  the  sum  of  £ ,  pt  thof,  with  intt  money  to 

thron  (in  the  event  of  the  complon  of  the  pchase  being  delayed),  ^^Jj^^ 
at  the  rate  of p.c.  p.a.,  from  the  time  appted  for  com-  (/). 

(c)  For  registered  land  add,  "  &  a  pper  transfer  of  the  premes 
to  the  sd  B.,  or,  at  his  option,  to  the  trees  of  the  sd  indre  of 

settlemt  such  assurce  &  transfer, '*    add  at  the  end  of  the  clause, 

"  &  the  sd  B.  shl  be  entledto  have  the  land  certfe  deposited  at 
the  Land  Begistry  OflBce  to  enable  his  transfer  to  be  registered," 

see  L.  T.  A.  1897,  s.  6.     See  as  to  first  registration  of  settled  land,  L.  T  .  B. 

€8  et  9eq.,  and  as  to  a  transfer  to  the  uses  of  a  settlement,  L.  T.  B.  81. 

(«)  See  Re  Agg-Oardner,  26  Ch.  D.  600.    As  to  the  inspection  and  custody 

of  the  Court  Bolls,  see  the  Copyhold  Act,  1894,  ss.  62,  64. 

(/)  For  the  procedure  where  registration  is  compulsory,  see  L.  T.  B.  78.      Compul- 
sory regis- 
tration. 
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plon  until  the  actual  complon,  shl  be  pd  upon  the  exon  of  the 
assurce  of  the  premes ;  and  the  paymt  of  the  remr  thof ,  with 

intt  at  the  rate  of p.c.  p.a.,  from  the  time  appted  for 

complon  of  the  pchase,  payable  half-yrly,  shl  be  seed  [by  a 
chge  under  the  L.  T.  Acts  1875  &  1897  &]  by  a  mtge  in  fee  of 
the  sd  premes,  &  by  the  [jt  &  sevl]  covt  of  the  pchaser  [&  X., 
as  surety  for  him],  [such  regrd  chge  &  mtge]  to  be  prepared 
by  the  vendor  at  the  expse  of  the  pchaser,  &  to  contain  such 
powers  &  provons,  &  be  in  such  form  as  the  vendor  shl  reasbly 
require,  &  to  be  exted  immedly  after  the  exon  of  the  assurce 
FremiseB  to  of  the  premes :  [And  the  messe  &  bldgs  upon  the  premes  shl 
®  "^  '  forthwith  be  insured  agst  loss  by  fire  by  the  pchaser,  or,  in 
case  of  default  on  his  pt,  by  the  vendor,  at  the  expse  of  the 

pchaser,  in  the  sum  of  £ at  the  least,  in  an  office  to  be 

approved  of  by  the  vendor]. 
PurcLase-         ^^'  ^^^  pchase-moy,  with  intt  thron  or  on  the  unpd  pt  thof 

money         at  the  rate  of p.c.  p.a.  from  the day  of ,  shl  be 

instaimentB  pd  by equal  half-yrly  instalmts  of  ppal  amtg  to  £ 


mo^to^^^   each,  payable  on  the day  of &  the day  of 

or  trust       in  each  yr,  the  first  to  be  pd  on  the  sd day  of ,  with 

deed  (a).  ^^^  addon  to  each  instalmt  of  the  intt  on  the  portion  of  the 
pchase-moy  remaing  unpd,  but  if  the  pchaser  shl  make  default 
in  paymt  of  any  of  such  instalmts  of  ppal  or  intt  or  any  pt  thof 
for  30  days  after  the  same  shl  have  become  due,  the  whole  of 
the  unpd  instalmts  of  the  sd  pchase-moy,  with  the  intt  thron, 
shl  become  immedly  due  &  payable,  [&  the  paymt  of  the  unpd 
instalmts  &  intt  shl  be  seed,  by  mtge,  dc,  as  in  last  form,  or, 

'*  The  pchase  shl  be  completed  on  the day  of ,  on  wch 

day  or  as  soon  thrafter  as  may  be,  on  paymt  of  the  portion  of 
the  pchase-moy  wch  shl  have  become  payable,  with  the  intt 
due  up  to  that  time,  the  vendor  will  exte  a  pper  assurce  of  the 
premes  to  trees,  one  to  be  nominated  by  the  vendor  &  the  other 
by  the  pchaser,  upon  usual  trusts,  by  sale  or  mtge  or  orwise, 
for  securg  the  due  paymt  of  the  instalmts  of  pchase-moy  re- 
maing unpd,  with  intt  as  afsd,  &  subjt  thto  in  trust  for  the 
pchaser,  such  assurce  to  be  prepared  by  the  solor  of  the  vendor 
at  the  expse  of  the  pchaser,  &  to  contain  alfsuch  trusts,  powers 
&  provons  as  in  case  of  dispute  the  counsel  of  the  vendor  shl 
advise."] 

(a)  See  preceding  form  and  note  thereto. 
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IV.  The  conson  for  the  sd  sale  shl  be  an  anny,  or  yrly  sum  Considera- 

of  £ ,  durg  the  life  of  the  vendor,  commencg  from  the ^nui^  for 

day  of ,  &  payable  to  him  by  eql  qtrly  paymts,  clear  of  all  ▼endor's 

dedons  except  income  tax,  the  first  paymt  to  be  made  on  the  hj  Fri- 


day of next,  in  case  the  vendor  shl  be  then  livg,  &  fijj€®»  *^- 

the  paymt  of  such  anny  shl  be  seed,  by  mtge,  c^c,  as  inform  ii., 
or,  "by  the  pchase  of  an  anny  of  like  amt  from  the  Govemmt 

or  the Co  for  the  life  of  the  vendor,  wch  shl  be  accepted 

as  suflft,  witht  any  lien  or  chge  upon  the  sd  hds  &  premes,  or 
any  other  secy." 

V.  This  contract  shl  not  be  vacated  or  affected  by  any  loss  Wminntion 
or  damage  to  the  sd  premes  by  fire  (c),  tempest,  or  orwise,  or  by  in  yaiue. 
any  diminon  in  the  value  thof  from  any  cause  whatever  (other 

than  the  wilful  neglect  or  default  of  the  vendor)  or  by  any  in- 
crease in  the  value  thof  wch  may  take  place  at  any  time  betn 
the  date  hrof  &  the  complon  of  the  pchase. 

VI.  The  whole  of  the  ppty,  with  the  goodwill  of  the  business.  Special 

is  sold  as  a  going  concern,  the  pchaser  takg  upon  himself  the  In^e^ 
debts  &  liabilities  of  the  vendor  in  pt  paymt  of  the  pchase-moy,  ^"."'^«»  «* 

*  •'      going  con- 

as  hinaf ter  mentd.     The  furniture,  fittgs,  &  fixtures  in  the  shop  oem,  the 

&  warehouse  in Street,  &  the  stk  of  manufactured  articles  ^[^^^ 

at  the  factory,  &  in  the  shop  &  warehouse,  shl  be  taken  &  pd  himself  the 
for  by  the  pchaser  at  a  valuon.  The  sale  shl  include  the  book  liabUitiee. 
&  other  debts  owing  to  the  vendor,  &  the  benefit  of  all  orders 
&  contracts  remaing  unexted  at  the  time  fixed  for  the  complon 
of  the  sale,  wch  shl  resply  in  like  mner  be  pd  for  by  the 
pchaser  at  a  valuon  (due  allowce  being  made  for  bad  &  doubt- 
ful debts).  The  amt  of  the  debts  owing  by,  &  other  liabilities 
of  the  vendor  as  they  may  exist  at  the  time  fixed  for  complon 
(such  amt  in  case  of  diffce  to  be  ascertained  by  valuon),  shl  be 
allowed  in  redon  of  the  pchase-moy.  The  pchaser  shl  take 
upon  himself,  &  indemnify  &  secure  the  vendor  agst  such  con- 
tracts, debts  &  liabilities  (the  parlars  thof  being  specified  in  a  list 
or  schdle),  both  by  his  personal  covt,  &  by  a  mtge  &  deposit  of 
the  title-deeds  [land  certificate  or  ofSce  copy  of  regrd  lease] 
of  the  ppty  sold,  with  pper  powers,  includg  power  in  case  of  de- 

(b)  It  seems  that  this  would  not  create  a  liabOity  to  succession  duty  on 
the  yendor's  deaths  see  per  Lord  Westbury,  C,  Floyer  v.  Bankes,  3  De 
D.  J.  &  8.  806^  812,  better  reported  83  L.  J.  Ch.  1 ;  nor  to  estate  duty 
F.  A.  1894,  s.  8  (1). 

(e)  As  to  Are  insurances,  see  p.  277,  note. 
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Parohaser 
to  be  let 
into  posses- 
sion before 
completion 


Avoiding 
contract  if 
title  not 
approved, 
with  provi- 
sion where 
purchaser 
has  taken 
possession. 


Avoiding 
contract  if 
title  not 
approved, 
giving 
purchaser 
compensa- 
tion or 
option  to 
take  title. 


fault  to  take  posson  &  sell  the  ppty  (exclusive  of  chattels  psonal 
within  the  Bills  of  Sale  Acts)  such  mtge  &  indemnity  to  be 
prepared  by  &  at  the  expse  of  the  vendor. 

VII.  The  pchaser  shl  be  at  liberty  at  any  time  to  enter  into 
posson  of  such  pt  of  the  premes  as  is  in  hand,  but  such  entry 
shl  not  be  deemed  to  be  an  acceptce  by  him  of  the  title,  or  a 
waiver  of  any  objon  or  requon  which  he  may  then,  or,  but  for 
such  entry,  might  thrafter  have  made  in  respt  of  the  title  or 
orwise.  Add  other  provons  wch  may  be  applicable  as  at  p.  847, 
clause  3,  dt  see  clause  in  brackets  at  the  end  of  the  next  form. 

VIII.  If  the  counsel  of  the  pchaser  shl  be  of  opinion  that  a 
good  title  cannot  be  made  to  the  whole  of  the  premes,  &  the 
defect  of  title  is  not  such  as  is  hinbfe  made  the  subjt  of  com- 
penson,  the  pchaser  shl  not.  be  bound  to  complete  the  pchase 
as  to  any  pt  to  wch  a  good  title  can  be  made,  but  the  contract 
shl  at  his  option  be  wholly  void,  &  the  vendor  shl  thrupon 
repay  to  the  pchaser  the  deposit,  togr  with  all  expses  pd  or 
sustained  by  him  in  the  investigon  of  the  title  or  orwise  in 
respt  of  the  sd  intd  sale,  but  witht  any  intt  up  to  the  avoidce 
of  the  contract  or  other  compenson.  And  the  premes  shl  in 
such  case  be  a  secy  to  the  pchaser  for  the  repaymt  of  all  such 
moys,  with  intt  thron,  at  the  rate  of  6  p.c.  p.a.  from  the  time 
of  the  avoidce  of  the  contract.  [And  in  case  the  pchaser  shl 
have  entd  into  posson  or  rect  of  the  rents  of  the  premes,  or  any 
pt  thof,  he  shl  immedly  on  the  avoidce  of  the  contract,  or  as 
soon  thrafter  as  the  moys  due  to  him,  as  last  afsd,  shl  have 
been  duly  pd  &  satisfied,  give  up  posson  of  the  premes  to  the 
vendor,  &  shl  acct  to  him  for  the  net  rents  &  profits  (if  any) 
reced  by  him,  after  deductg  outgoings  ;  but  the  pchaser,  in 
case  he  shl  have  taken  actual  posson  of  the  premes,  shl  not  be 
liable  to  pay  an  occupon  rent,  or  be  entled  to  any  allowce  on 
acct  of  outgoings  or  orwise  in  respt  thof.] 

IX.  If  the  vendor  shl  fail  to  deduce  a  good  title  to  the  whole 
of  the  sd  premes  accdg  to  this  agrmt,  &  the  defect  of  title  is 
not  such  as  hinbfe  made  the  subjt  of  compenson,  the  pchaser 
shl  not  be  bound  to  complete  the  pchase  as  to  any  pt  to  wch  a 
good  title  can  be  made,  but  shl  be  entled  at  his  option  eir  to 

(a)  As  to  the  prooedure  as  to  the  payment  of  the  purchase-money  and 
otherwise^  where  the  purchaser  has  been  let  into  possession  before  com- 
pletion, see  Greenwood  y.  TumsTt  [1891]  2  Ch.  144. 


MISCELLANEOUS   CLAUSES.  353 

accept  such  title  as  the  vendor  may  he  able  to  make,  or  by 
notice  in  writg  to  the  vendor  to  annul  the  contract,  &  thrupon 
to  recover  from  the  vendor  all  expses  pd  or  sustained  by  the 
pchaser  in  the  investigon  of  the  title,  or  orwise  in  respt  of  the 

ad  intd  sale,  togr  with  the  further  sum  of  £ ,  as  liquidated 

&  ascertained  damages  for  the  breach  of  the  contract  on  the 
pt  of  the  vendor,  &  not  as  a  penalty. 

X.  If  the  vendor  shl  not  deliver  an  abstract  of  his  title  to  ^^™®     . 

essence  oc 

the  pchaser,  or  his  solor,  at  or  bfe  the  expiron  of  one  calr  contract  on 
month  from  the  date  hrof ,  or  shl  not  deduce  a  good  &  market-  ^^^*  °^ 
able  title  to  the  premes  to  the  satisfon  of  the  counsel  of  the 

pchaser  bfe  the  expiron  of  calr  months  from  the  date 

hrof,  then  &  in  eir  of  the  sd  cases  this  contract  shl  be  wholly 
void  [shl  be  voidable  at  the  option  of  the  pchaser,  provd  that 
such  option  shl  be  decld  in  writg  to  the  vendor  within  one  calr 
month  after  the  expiron  of  such  last-mentd  time],  it  being  the 
intention  of  the  pties  hto  that  in  such  case  time  shl  be  of  the 
essce  of  this  contract,  &  the  jurisdon  of  any  ct  to  enforce  the 
same  wholly  barred.  And  the  vendor  shl  thrupon  repay  to  the 
pchaser  the  sd  deposit  of  £ ,  &c.,  see  clause  vin.,  above, 

XI.  If  the  pchase  shl  not  be  in  all  respts  completed  on  the  Time 

essence  of 

sd   day  of  ,  then  this  contract  shl,  as  agst  the  pty  contract  on 

through  whose  neglect  or  default  such  non-complon  shl  have  ^?/^"^*  ®* 
happened,  be  voidable  at  the  option  of  the  other  pty,  provd  party. 
that  such  option  be  decld  in  writg  to  the  pty  in  default  within 
1  calr  month  after  the  sd  day  of ,  it  being  the  in- 
tention of  the  pties  hto  that  in  such  case  time  shl  be  of  the 
essce  of  this  contract,  &  the  jurisdon  of  any  ct  to  enforce  the 
same  wholly  barred.  And  in  such  case  all  expses  pd  or  sus- 
tained by  the  pty  not  in  default  in  the  dedon  or  investigon  of 
the  title  or  orwise  in  relon  to  the  premes  shl  be  repd  to  him  on 
demand  by  the  party  in  default. 

XII.  And  for  the  due  pformce  of  the  sevl  stipulons  &  agrmts  Liqoidated 
'    hinbfe  contd  on  the  pt  of  the  vendor  &  pchaser  resply,  each  ^n  deSnit 

of  them  the  sd  pties  doth  hby  bind  himself  unto  the  other  of  »*  ^^^^^ 

them  in  the  sum  of  £ ,  to  be  considered  as  liquidated  &        ^ 

ascertained  damages,  &  not  as  a  penalty. 

xni.  In  case  the  premes  hby  agrd  to  be  sold  shl  at  any  time  Reserra- 

— tion  to 

(b)  Such  a  clause  as  this  is  of  very  doubtful  utility  i  see  above^  p.  225, 

note. 

K.E. — VOL.    I.  28 
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Tendor  of     hrafter  durg  the  lives  &  life  of  the  vendor  &  the  pchaser,  & 

wre-omp-  *^®  ^^^  ^^^  ^^^8  of  til®  vendor,  &  the  survors  &  survor  of 
tion  in  a  such  psons,  or  within  21  yrs  after  the  death  of  such  survor  (a), 
erent.  cease  to  be  used  for  the  pposes  for  wch  the  same  were  sold 
as  afsd,  the  rt  or  option  of  pre-emption  or  repchase  thof,  at 
a  valuon  to  be  made  by  two  indifferent  psons,  one  to  be 
chosen  by  each  pty,  or  their  umpire,  or  in  case  of  default 
by  eir  pty  to  nominate  a  valuer  within  21  days  after  being 
required  in  writg  so  to  do  by  the  other  pty,  then  by  the  valuer 
nominated  by  such  last  named  pty  alone,  shl  be  reserved  & 
seed  to  the  vendor,  his  hrs  &  assns,  the  ownur  or  owners  of 

the este,  or  (in  the  event  of  such  este  havg  become  severed 

or  divided  in  ownership)  the  larger  pt  in  value  of  such  este, 
in  mner  foUg  (that  is  to  say),  the  pchasers,  their  hrs  or  assns, 
shl  forthwith,  or  as  soon  as  may  be  after  the  premes  shl  cease 
to  be  used  as  afsd,  make  to  the  pson  or  psons  last  afsd  an 
offer  in  writg  of  the  rt  or  option  of  repchasg  the  premes  at 
such  valuon  as  afsd,  wch  offer  shl  be  open  for  acceptce  for 
6  calr  months  from  the  time  of  the  same  being  made  (not 
being  later  than  the  expiron  of  such  21  yrs  as  afsd),  &  the 
pchasers,  their  hrs  or  assns,  shl  not  be  at  liberty  to  sell,  let 
or  orwise  dispose  of  or  deal  with  the  premes  or  any  pt  thof, 
for  any  ppose  save  as  afsd,  unless  such  pson  or  psons  shl 
decline  such  offer,  or  shl  neglect  or  fail  to  accept  the  same 
within  such  time,  but  in  the  event  of  such  offer  being  so 
declined  or  not  accepted,  the  pchasers,  their  hrs  or  assns,  shl 
thenceforth  be  at  liberty  to  sell,  let,  or  orwise  dispose  of  or 
deal  with  the  premes  for  such  pposes  as  they  may  think  fit, 
free  from  the  restrons  contd  in  this  clause,  but  subjt  nevs  to 
the  restrons  &  stipulons  next  hinafter  contd,  wch  are  to  be  at 
all  times  hrafter  bindg  on  the  pchasers,  their  hrs  &  assns 
Restrictive  (that  is  to  say).  That  no  act  or  thing  shl  at  any  time  hrafter 
provisions     y^  ^^^^  ^^  ^j.  ^pon  the  premes  or  any  pt  thof,  wch  shl  or  may 

of  premises  be  Or  grow  to  the  annoyce,  nuisce,  or  damage  of  the  vendor^ 
his  hrs  or  assns,  or  his  or  their  lessees  or  tenants,  or  any  of 
them,  or  wch  may  be  calculated  to  depreciate  or  lessen  the 

(a)  Ab  to  the  necessity  for  this  restriction  of  the  rig^ht  of  pre-emption,  see 
London  4*  South  Weatem  Bail.  Co.  y.  Oomm,  20  Ch.  D.  562.  It  might  he 
better  to  substitute  the  liyes  of  the  royal  family,  as  at  p.  332. 

(b)  For  other  restrictive  proyiaions  of  this  nature  see  Conditions  or 
SaIiV,  pp.  300  et  teq. 


Bight  of 
pre-emp- 
tion. 
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value  of  the  afsd  este  of  the  vendor  or  any  pt  thof  as  resi- 
dential ppty. 

XT?.  Thb  vendor  reserves  to  himself,  his  hrs  &  assns,  &  his  Reaerra- 
&  their  lessees,  full  liberty  to  alter  or  rebuild   at  any  time  ^gndw  of 
hrafter  any  of  the  houses  or  bldgs  on  the  south  or  west  side  of  righto  of 
the  premes  hby  agrd  to  be  sold,  &  eir  on  the  site  of  the  existg  buUdU^ 
bldgs  or  on  any  other  pt  of  the  ground  held  with  the  same  ^^f*^* 
resply,  &  with  all  such  windows  &  opengs  for  light  &  air,  (r). 
&  in  such  mner  in  all  respts  as  he  or  they  may  think  fit, 
witht  any  consent  whatever  on  the  pt  of  the  pchasers,  their 
lirs  or  assns,  being  required  to  any  such  alteron  or  rebldg,  or 
any  rt  on  their  pt  to  object  thto  or  claim  compenson,  on  the 
ground  of  any  interferce  with  the  access  of  hght  &  air  to  the 
premes  hby  agrd  to  be  sold  or  orwise,  &  no  windows  or  lights 
now  existg,  or  wch  may  hrafter  be  placed  in  any  such  houses 
or  bldgs,  or  the  access  of  light  or  air  thto,  shl  at  any  time 
hrafter  be  in  any  mner  stopped,  obstructed,  or  interfered  with 
by  the  pchasers,  their  hrs  or  assns,  or  their  lessees  or  tenants. 

XV.  The  costs  of  &  incidental  to  the  preparon  &  exon  of  Ooste  of 
this  agrmt  in  duplicate  shl  be  borne  &  pd  by  the  vendor  &  'S'^meiit 
pchaser  eqlly. 

XVI.  All  the  costs,  chges,  &  expses  incurred  by  the  vendors  vendon* 
of  &  relatg  to  the  preparg,  engrossg,  &  executg  this  agrmt,  &  ®^.^JJ°  ^ 
the  preparg  &  fair  copyg  the  abstract  &  deducg  &  verifyg  parchaBer 
the  title,  &  the  perusg,  approval,  &  exon  of  the  assurce  &  any  ^'^^' 
other  deeds  or  orwise  in  relon  to  the  psnt  sale,  shl  be  borne  & 

pd  by  the  pchaser,  who  shl  also  pay  the  chges  of  the  surveyor 
employed  by  the  vendors  to  survey  &  report  upon  the  ppty,  or, 
•*the  pchaser  shl  on  complon  pay  the  chges  of  the  vendors' 
solors  accdg  to  scale  &  the  pper  chges  of  the  vendors'  surveyor 
in  relon  to  the  sale." 

XVII.  This  agrmt  shl  be  deemed  to  incorporate  the  common  incorpoi* 
form  condons  of  the Law  Society  (a  copy  whof  is  hrunto  **°"  ^^ 

.,     t^  common 

..annexed),  so  far  as  the  same  are  applicable  to  a  sale  by  conditionB 
private  contract,  but  so  that  in  case  of  any  variance  or  incon-  ™^cua* 
sistency  the  provons  of  this  agrmt  shl  prevail.  law  society 


(«). 


(c)  Ck>mpare  the  form  in  Conditiomb  of  Sai.x,  p.  307,  and  see  note  thereto. 

(d)  See  another  form,  throwing  aU  costs  on  the  purchaser,  in  Precedent 
v.,  at  p.  834. 

(«)  For  a  form  of  agreement  for  sale  by  private  contract,  referring  to 
oonditiona  of  sale  by  auction,  see  p.  238,  note. 
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Conveyance 
of  freeholds 
by  giant 
(general  in 
form). 

As  to 
recitals. 


Mode  of 
reference 
to  subject- 
matter  of 
conToy- 
ance. 


As  to  nse 
of  word 
"contey." 


Assurances,  &c. 

I.  Whas  by  an  indre,  dated,  &c.,  &  made  beta,  ptieSy  the 
hds  hby  assured  (6)  [togr  with  other  hds]  were  grted  to  the 
use  of,  &c. 

(a)  See  1  Dav.  Prec,  pp.  44  et  seq. ;  Elph.  Introd.  59.  For  other  forms  of 
recitals  speciaUj  adapted  to  mortgages  and  settlements,  see  those  headings. 
In  framing  recitals  the  possibility  of  their  hereafter  becoming  ns^nl  as 
evidence  in  support  of  the  title  should  often  be  considered ;  see  as  to  this  the 
V.  &  P.  Act,  1874,  8.  2  J  Bolton  v.  London  School  Board,  7  Ch.  D.  766  (a  strong 
decision)  ;  Re  Marsh,  24  Ch.  D.  11.  As  to  estoppel  by  recital  see  Clarice  ▼. 
Hall,  24  L.  B.  (Ir.)  316  ;  Elph.  N.  &  C,  Interp.  p.  140  et  $eq.  The  practice 
of  making  deeds  supplemental  to  prior  deeds  so  as  to  save  recitals  (as  in  the 
case  of  endorsed  deeds),  has  of  late  come  considerably  into  use  in  some 
cases,  mainly  in  consequence  of  the  C.  A„  1881,  s.  53 ;  see  infra,  Debds. 

{h)  The    word   ''assured"  is    used  here   and   elsewhere    instead  of 

**  grted,"  Ac,  as  being  of  general  import,  and  applicable  to  any  convey- 
ance, whether  by  grant,  assignment,  appointment,  bargain  and  sale,  or 
otherwise.    The  short  form  ''hby  assured,"  is  for  the  most  part  used 

instead  of  ''  hinafter  expd  to  be  hby  assured,"  or  "  hinafter 

desed  &  intd  to  be  hby  assured  ;  "  but  the  latter  forms  are  often 
used  in  practice.  Where  several  sets  of  parcels  derived  under  different 
titles  are  to  be  conveyed  by  the  same  deed,  but  by  different  modes,  e.g., 
one  by  grant  and  another  by  appointment,  it  may  be  convenient  to  use  the 

distinctive  words  "  grtd,"  "  appted,"  or  as  the  case  may  be,  instead  of 

**  assured  ;  "  if  they  are  aU  conveyed  together,  they  may  be  described 

in  the  parcels  as  ''  First  all  that,  &c.,  &  Secondly  all  that,  &c/* 
and  referred  to  as  *'  the  hds  first  [or,  secondly]  hinafter  assured." 

By  means  of  the  provision  in  the  0.  A.,  1881>  s.  49,  that  the  word 
''  grt  "  is  not  necessary  in  a  conveyance  of  hereditaments  (which,  however* 
is  merely  a  declaration  of  the  previous  law),  and  by  the  use  of  the  word 
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n.  Whas  by  an  indre,  dated,  &c.,  &  made,  &c.,  [after  recitg  Thesam© 
<amoiig  other  things)  that,  or,  "  to  the  effect  that,"  or,  "  after  in  fom). 
recitals  whby  it  appeared  that,*'  &c.,  it  is  by  the  indre  now  in  Variation 

recital  witsd  that]  in  conson  of  the  sum  of  £ pd  by  the  sd  j^j^^' 

B.  to  the  sd  A.,  or,  *'  for  the  coiison  thrin  mentd,'*  the  sd  A. 
grted  unto  the  sd  B.,  his  hrs  &  assns,  the  hds  hby  assured 
[togr  with  other  hds]  to  hold  the  same  onto  &  to  the  use  of 
the  sd  B.,  his  hrs  &  assns. 

III.  Whas  by  an  indre,  dated,  &c.,  &  made,  &c.,  the  hds  Conveyance 
hby  assured  were  assured  to  such  uses  &  in  such  mner  as  the  j^'^^J^r 
sd  B.  shd  by  deed  appt,  &  in  default  of  such  apptmt  to  the  use  (general  m 
of  the  sd  B.  &  his  assns  durg  his  life,  with  remr  to  the  use  of    ^ 
the  sd  C.  &  his  hrs  [or,  exs  &  ads]  durg  the  life  of  the  sd  B., 
in  trust  for  the  sd  B.  &  his  assns,  with  remr  to  the  use  of  the 
sd  B.,  his  hrs  &  assns. 

lY.  Whas  by  an  indre  of  rele,  dated,  &c.,  grounded  on  a  Lease  and 
lease  for  a  yr,  &  made  betn,  &c.,  &  by  a  fine  levied  by  the  sd  ^^J*2ne  or 

to  the  sd in  or  as  of term  in  the yr  of  the  recovery 

reign  of  His  Majesty,  &c.,  &  by  a  declon  of  the  uses  of  the  sd  fom)"  "* 
fine  contd  in  the  sd  indre  of  rele  [or,  by  a  common  recovery 
duly  suffered  in  psuance  of  the  same  indre  of  rele  in  the  Ct  of 

Common  Fleas  in term  in  the  sd  yr]  the  hds  hby  assured 

were  assured  to  the  use  of,  &c. 

v.  Whas  by  an  indre  of  apptmt  &  rele,  dated,  &c.,  grounded  Lease  and 
so  far  as  the  same  operated  as  a  rele  on  a  lease  for  a  yr,  &  ^^i.*^ 
made,  &c.,  if  the  recital  is  parlar  in  form,  *'  the  sd  A.  appted  ™®'^*^- 
that  the  hds  hby  assured  shd  henceforth  go  &  remain  to  the 
uses  thrafter  decld  concemg  the  same,  &  by  the  indre  now  in 
recital  the  sd  A.  reled  unto  the  sd  B.  &  his  hrs  the  sd  hds  & 

"  convey  "  in  the  forms  in  the  fourth  schedule  to  the  Act,  coupled  with 
.section  57  (declaring  that  those  forms  and  deeds  using  expressions  to  the 

like  effect  shall  be  "  sufficient "),  the  latter  word  has  acquired  an  appro- 
priateness as  a  term  of  art  which  it  did  not  previously  possess  ;  and  it  may 

properly  be  used,  if  preferred,  instead  of  **grt,"  or  **  assn  "  in  a  convey- 
juice  of  any  kind  of  property  except  in  the  cases  mentioned  in  Elph.  Introd. 
87 ;  but  the  fact  that  the  word  ''  COnvey  '*  is  used  in  the  Act,  with  the  aid 
of  the  interpretation  clause  (s.  2),  in  a  still  larger  sense,  so  as  to  apply  even 
to  an  appointment,  or  a  lease,  or  a  covenant  to  surrender,  is  not  of  course  a 
reason  for  extending  the  use  of  the  word  in  deeds  in  that  manner. 

(c)  This  and  the  next  five  forms  of  recital  of  old  modes  of  conveyance, 
though  stiU  occurring  frequently  in  abstracts,  can  now  rarely  be  wanted  in 
jyractioe ;  but  their  retention  seems  desirable. 
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Snrmnder 
of  oopy- 
helds. 


Admit- 
tance to 
copyholds. 


Sarrender 
and  admit- 
tance (short 
form). 


General 
recital  of 
any  assur- 
ance. 

Mortgage 
in  fee  of 
freeholds. 


premes,  to  hold  the  same  unto  the  sd  B.  &  his  hrs,  to  the  nee, 
&c.,  ifgenlinform,  "  the  hds  hby  assured  were^^assured  to  the 
uses,  &c." 

VI.  Whas  by  an  indre  of  rele  &  assnmt,  dated;  Ac.  grounded, 
so  far  as  the  same  operated  as  a  rele,  on  a  lease  for  a  yr,  t 
made,  &c.,  the  hds  hby  grted  were  assured  to  the  use,  &c.,  & 
the  hds  hby  assned,  were  assned,  &c« 

VII.  Whas  by  an  indre  of  statutory  rele,  dated,  &c.,  &  made, 
&c.,  the  hds,  &c.,  were  assured,  &c. 

vin.  Whas  by  an  indre  of  bargain  &  sale  duly  enrolled 
psuant  to  the  statute  in  that  behalf,  dated,  &c.,  &  made,  Ac. 

IX.  Whas  by  an  indre,  dated,  &c.,  &  made,  &c.,  for  the 
conson  thrin  mentd,  the  sd  A.  covted  with  the  sd  B.  to 
surrender  the  hds  hinafter  covted  to  be  surrendered  to  the  use 
of,  &c. 

X.  Whas  [at  a  ct  holden  for  the  manor  of in  the  coy 

of ],  on  the day  of ,  the  hds  hinafter  covted  to 

be  surrendered  were  [psuant  to  the  afsd  covt  in  that  behalf] 
surrendered  by  the  sd  A.  [out  of  ct]  into  the  hands  of  the 

lord  of  the  sd  manor  of ,  to  the  use  of  the  sd  B.,  his  hrs 

&  assns,  at  the  will  of  the  lord,  accdg  to  the  custom  of  the  sd 
manor  of 

XI.  Whas  [at  a  ct  holden  for  the  manor  of in  the  coy 

of ],  on  the day  of ,  the  sd  A.  was  [out  of  ct] 

admitted  tenant  to  the  hds  hinafter  covted  to  be  surrendered 
to  hold  at  the  will  of  the  lord,  accdg  to  the  custom  of  the  sd 
manor  of . 

XII.  Whas  the  sd  copyhd  premes  were  on  the day  of 

duly  surrendered  to  the  use  of  the  sd  A.,  his  hrs  &  assns 


[psuant  to  the  afsd  covt  in  that  behalf],  &  the  sd  A.  was  on  the 
same  day  duly  admitted  thto. 

XIII.  Whas  under  or  by  virtue  of  an  indre,  dated,  &c.,  or  as 
the  case  may  be^  the  hds  hby,  &c.,  were  assured  to  or  became 
vested  in  the  sd  A.  for  an  este  of  inhance  in  fee  simple. 

XIV.  Whas  by  an  indre  dated,  &c.,  &  made,  &c.,  in  conson 

of  the  sum  of  £ pd  by  the  sd  B.  to  the  sd  A.,  [the[sd  A. 

covted  with  the  sd  B.  to  pay  to  him  on  the day  of 

then  next,  the  sum  of  £ ,  with  intt  for  the  same  at  the 

rate    thrin    mentd,    &   in    case   of    default  in    paymt  thof 
for   paymt  thrafter  of  intt   thron  half-yrjy   as  thrin  expd. 
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And  by  the  same  indre  (a)]  the  hds  hby  assured  were  [togr 
with  other  hds]  conveyed  &  assured  by  the  sd  A.  unto  &  to 
the  use  of  the  sd  B.,  his  hrs  &  assns,  subjt  to  a  prove  for  the 
redmon  thof  upon  paymt  to  the  sd  B.,  his  exs,  ads,  or  assns, 

of  the  sum  of  £ ,  with  intt  for  the  same  on  a  day  now 

past  lor,  by  way  of  mtge  for  securg  the  paymt  to  the  sd  B. 

of  the  sum  of  £ ,  with  intt  for  the  same,  as  thrin  expd] : 

[And  it  was  thby  provd,  &c.,  add,  if  need  he,  recital  of  power  of 
sale  or  other  clauses  wch  are  material. 

XV.  Whas  by  an  indre,  dated,  &c.,  &  made,  &c.,  in  conson.  Mortgage 
Ac,   [recite  covt  for  paymt  if  material,  as  m  last  form^,  the  holSI^ 
premes  comprd  in  the  hinbfe  recited  indre  of  lease  were  assned  demiae  or 
[demised]  by  the  sd  A.  unto  the  sd  B.  &  C,  for  the  residue  of  to  two 

the  sd  term  of yrs  grted  by  the  sd  lease  [except  the  last  ™<>rt«««e««* 

day  thof]  subjt  to  a  provo  for  the  redmon  thof  on  paymt  to  the 

sd  B.  &  C,  or  the  survor  of  them,  or  the  exs  or  ads  of  such 

survor,  their  or  his  assns,  of  the  sum  of  £ with  intt  on  a 

day  now  past,  &c.,  [or,  by  way  of  mtge  for  securg,  &c.,  see  last 
forml :  [And  the  sd  A.  thby  decld  himself  a  tree  of  the 
nominal  reversion  thby  reserved  of  the  same  premes  for  the 
sd  mtgees  subjt  to  such  equity  as  might  for  the  time  being 
be  subaistg  by  virtue  of  the  provo  for  redmon  thinbfe  contd] : 
[And  it  was  thby  provd.  &c.,  recite  any  other  clauses,  as  the 
power  to  appt  a  new  tree  of  the  nominal  revon,  the  power  of  sale, 
or  in  a  mtge  to  sevl,  thejt  acct  clause,  if  7)iaterial.2 

XVI.  Whas  by  an  indre,  &c.,  in  conson,  &c.,  [recite  covt  for  Mortgage 
paymt,  if  material,  as  in  form  xiv.]  the  hds  hinafter  covtd  to  ^J^^' 
be  surrendered  were  covted  to  be  surrendered  by  the  sd  A.  to 

the  use  of  the  sd  B.,  his  hrs  &  assns,  subjt  to  a  condon  for 
makg  void  the  same  surrender  on  paymt  to  the  sd  B.,  his  exs, 

ads,  or  assns,  of  the  sum  of  £ with  intt  for  the  same  in 

the  meantime  at  the  rate  &  on  a  day  now  past,  [or,  by  way  of 
mtge  for  securg,  &c.,  as  above,  form  xiv.]  :  [And  it  was  thby 
provd,  &c.,  see  lastform*]. 

xvn.  Whas  on  the day  of ,  in  conson,  &c.,  the  hds  Conditional 

hinafter  covted  to  be  surrendered,  or,  **  the  sd  copyhd  hds,"  of"opy" 

^ , holds  by 

way  of 
(a)  In  a  conyejance  on   sale  it  is  not  usuaUj  necessary  to  recite  the   mortgage. 
ooTenant  for  payment,  or  anything  more  than  the  conveyance  subject  to 
redemption. 
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were  duly  surrendered  by  the  sd  A.  to  the  use  of  the  sd  B.,  his 
hrs  &  assns,  subjt  to  a  condon,  as  in  last  form,  or,  *'  subjt  to  a 
condon  for  makg  void  such  surrender  psuant  to  the  hinbfe 
recited  indre  of  mtge." 

XVIII.  Whas  by  an  indre,  dated,  &c.,  &  made,  &c.,  [recite 
covt  for  paymt  if  material,  see  forin  xiv.]  :  the  freehd  hds  hby 
assured  [togr  with  other  freehd  hds],  were  assured  by  the  sd 
A.  unto  &  to  the  use  of  the  sd  B.  (a),  his  hrs  &  assns,  &  the 
premes  comprd  in  the  (h)  hinbfe  recited  indre  of  lease,  were 
assned  [demised]  by  the  sd  A.  unto  the  sd  B.  for  the  residue 
of  the  sd  term  of  yrs  grted  by  the  sd  lease  [except  the  last  day 
thof],  subjt  as  to  all  the  sd  freehd  &  leasehd  premes  to  a  provo 
for  the  redmon  thof  on  paymt  to  the  sd  B.  of   the  sum  of 

£ ,  with  intt  thron  at  the  rate  thrin  mentd,  on  a  day  now 

past.  [And  it  was  thby  agrd  that  the  sd  A.  shd  thenceforth 
stand  possed  of  the  nominal  revon  thby  reserved  of  the  sd 
term  of  yrs  in  the  sd  leasehd  i^remes,  in  trust  for  the  sd  B., 
subjt  to  such  equity  of  redmon  as  afsd  :  ]  And  by  the  same 
indre,  the  sd  A.  covted  with  the  sd  B.  to  surrender  the  copyhd 
hds  hinaf  ter  covted  to  be  surrendered  [togr  with  other  copyhd 
hds]  to  the  use  of  the  sd  B.,  his  hrs  &  assns,  accordg  to  the 

custom  of  the  manor  of  ,  in  the  coy  of ,  subjt  to  a 

condon  for  making  void  the  same  surrender  correspondg  with 
the  provo  for  redmon  thinbfe  contd  as  afsd  :  [And  it  was  thby 
provd,  &c.,  recite  any  other  clauses,  stick  as  tlie  power  of  sale,  or 
jt  acct  clause  in  a  mtge  to  sevl,  wch  may  be  material.'} 

XIX.  Whas  by  an  indre  dated,  &c.,  &  made,  &c.,  the  freehd 
hds  hby  assured,  were  [togr  with  other  hds]  assured  by  the 
sd  A.  to  the  use  of  the  sd  B.,  his  hrs  &  assns,  &  by  the  same 
indre,  the  leasehd  hds  hby  assured  were  assned  [demised]  by 
the  sd  A.  to  the  sd  B.,  for  the  residue  of  the  term  for  wch  the 
same  are  held,  [except  the  last  day  thof,  S^  the  sd  A.  thby  decld 
himself  a  tree  for  the  sd  B.  of  the  nominal  revon  thby  reserved 
of  the  sd  leasehd  premes  as  afsd,]  &  the  copyhd  hds  hby 
covted  to  be  surrendered  were  covted  to  be  surrendered  by  the 

(a)  For  a  mortgage  to  seyeral,  say,  here  and  subsequently,  ''  B.  C.  & 

D.,  their,  &c." 

(b)  For  several  leases,  say,  "  respive  hinbfe  recited  indres  of 
lease,"  and  subsequently,  **  respive  terms  of  years,"  and  so  on. 
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sd  A.  to  the  use  of  the  sd  B.,  his  hrs  &  assns,  by  way  of  mtge  for 

securg  the  paymt  to  the  sd  B.,  of  the  sum  of  £ ,  with 

intt  thron  at  the  rate  thrin  mentd  [&  on  a  day  now  past]. 

XX.  Whas  bj"  an  indre  of  statutory  mtge  dated,  &c.,  &  made,  Statutory 
Ac,  the  hds  hby  assured  were  assured  by  the  sd  A.  to  the  use  S^freekoids 
of  the  sd  B.  in  fee  simple,  [to  the  sd  B.  for  the  residue  of  the  ©^  leaae- 

sd  term  of yrs,  [except  the  last  day  thof J  ]  for  securg 

paymt  to  the  sd  B.  of  the  ppal  sum  of  £ ,  with  intt  thron 

at  the  rate  thrin  mentd  [&  on  a  day  now  past]. 

XXI.  Whas  by  an  indre,  &c.,  the share,  &  all  other,  if  Mortgage 

any,  the  share  &  intt  to  wch  the  sd  A.  was  entled  in  revon  or  gio^rper- 
expectcy  under  the  sd  will  of  the  sd  X.  or  orwise,  &  in  his  sonaitir. 
residuary  este,  or  the  trust  funds  &  ppty  representg  the  same, 

or,  as  the  case  may  be,  were  [togr  with  other  ppty],  assned  by 
the  sd  A.  to  the  sd  B.,  by  way  of  mtge,  for  securg  the  sum  of 
£ &  intt. 

xxn.  Whas  by  an  indre,  &c.,  in  conson  of,  &c.,  the  sd  A.  Further 

chged  the  sd  hds  comprd  in  the  sd  indre  of  mgte  of  the ^  ^^' 

day  of with  the  paymt  to  the  sd  B.,  of  the  further  sum  of 

£ with  intt  for  the  same  as  thrin  mentd. 

xxm.  Whas  by  an  indre,  &c.  [after  recitals  whby  it  appeared  TraMferof 
that  there  was  then  due  from  the  sd  A.  to  the  sd  B.  upon  the  freeholds 

secy  of  the  sd  mtge  [&  further  chge],  the  ppal  sum  of  £ h^fdi**^* 

with  some  intt  thin  (d),  it  is  by  the  indre  now  in  recital  witned 
that]  in  conson,  &c.,the  sd  B.  [at  the  reqt  of  the  sd  A.,  7ntgor] 

assned  the  sd  sum  of  £ &  the  intt  [due  &]  to  become  due 

for  the  same,  unto  the  sd  C,  &  by  the  same  indre  the  sd  B. 
[at  the  like  reqt  of  the  sd  A.]  grted  [&  the  sd  A.  confirmed] 
the  sd  hds  &  premes  comprd  in  the  sd  indre  of  mtge,  with  the 
apports,  unto  &  to  the  use  of  the  sd  C,  his  hrs  &  assns,  subjt 
to  such  equity  of  redmon  as  the  same  premes  were  then  subjt 
to  by  virtue  of  the  sd  indre  of  mtge  [&  further  chge].  Similar 
recital,  mutatis  mutandis,  of  assnmt  ofleasehds, 

XXIV.  Whas  by  an  indre,  &c.,  the  sum  of  £ ,  being  the  The  same 

ppal  sum  then  owing  as  thrin  recited  under  the  sd  mtge  of,  &c.,  f'^^^ 

(e)  See  the  C.  A.  1881,  8.  26,  and  8rd  schedule. 

(d)  Or  ''and  that  all  intt  on  the  same  had  been  paid  up 
to  the  date  of  the  indre  now  in  recital,''  and  omit  the  words 

*'  due  &  "  on  the  assignment  of  the  interest. 


1 
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&  the  intt  due  &  to  become  due  for  the  same,  &  the  sd  respive 
freehd  &  leasehd  hds  &  premee  comprd  in  the  sd  mtge  were 
resply  agsned,  assured,  &  transferred  by  the  sd  B.  [with  the 
concurrce  of  the  sd  A.,  mtgor},  to  the  sd  C,  his  hrs,  exs,  ads, 
&  assns  resply,  subjt  as  to  the  sd  hds  to  the  eqty  of  redmon 
subsistg  thrin. 

XXV.  Whas  by  an  indre  of  statutory  transfer  of  mtge,  dated, 
&c.,  &  made,  &c.,  the  sd  A.  conveyed  &  transferred  to  the  sd 
B.  the  benefit  of  the  sd  mtge. 

XXVI.  Whas  by  an  indre  of  statutory  transfer  of  mtge  & 
statutory  mtge,  dated,  &c.,  &  made,  &c.,  after  recitals  whby 
it  appeared,  &c.,  in  conson  of,  &c.,  the  sd  A.  conveyed  & 
transferred  to  the  sd  C.  the  benefit  of  the  sd  mtge,  ^  by  the 
same  indre  the  sd  A.,  accdg  to  his  este  &  by  diron  of  the  sd 
B.,  conveyed,  &  the  sd  B.  conveyed  &  confirmed  the  hds  hby 
assured  to  the  use  of  the  sd  G.  in  fee  simple  [to  the  sd  C,  for 

the  residue  of  the  sd  term  of  yrs]  for  securg  pa^  mt  of 

the  sum  of  £ ,  with  intt  thron  as  thrin  mentd. 

XXVII.  Whas  by  virtue  of  divers  mesne  assurces,  acts  in  the 
law,  &  events,  &  ultimately  by  an  indre  dated,  &c.,  &  made, 
&c.,  the  ppal  sum  owing  on  the  secy  of  the  sd  indre  of  mtge 
with  the  intt  thon  has  become  vested  in  the  sd  A.,  &  the  hds 
&  premes  comprd  in  the  sd  indre  of  mtge  [except  certn  pts 

thof  wch  were  in  the  yr sold  &  conveyed  to  the  pchaser] 

have  become  vested  in  the  sd  A.,  in  fee  simple  [or,  for  the 

residue  then  unexpired  of  the  sd  term  of yrs]  subjt  to 

the  equity  of  redmon  subsistg  thrin  on  paymt  of  the  sd  mtge 
debt  &  intt :  And  whas  there  is  now  due  on  the  secy  of  the 

sd  mtge  the  ppal  sum  of  £ ,  with  the  sum  of  £ for 

intt  thon. 

XXVIII.  Whas  by  an  indre,  &c.  [describg  the  wife  as,  "  B.," 
then  "E.,"  being  a  settlemt  made  in  conson  of  the  marre 
shortly  aftwds  solemnised  of  the  sd  A.  &  B.]  certn  freehd  estes 
&  hds,  wch  compre  the  hds  hby  assured,  were  limd  &  settled 
[after  the  solemnison  of  the  sd  marre,  &  subjt  to  a  power  of 
apptmt  wch  was  never  exercised  &  has  now  ceased,  &  to  certn 
estes  &  chges  wch  have  since  ceased  or  become  satisfied]  to  the 
use  of  the  sd  A.  for  his  life  witht  impeachmt  of  waste,  &  after 
his  dece,  &  after  sevl  limons  wch  have  since  determined  or 


(a)  See  the  C.  A.  1881,  ss.  26—28,  and  3ni  schedu'e. 
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become  incapable  of  takg  effect,  to  the  use  of  the  sd  C,  in  tail 
male,  with  divers  remrs  over,  or,  "to  certn  uses  by  virtue 
"whof  the  sd  A.  is  now  tenant  for  life  in  posson  thof  "  :  And  it 
was  thby  provd,  &c.,  recite  material  pts  of  power  of  sale  at 
length,  or,  "  And  in  the  same  indre  is  contd  a  power  of  sale  of 
the  sd  hds,  Wch  is  now  vested  in  the  sd  K.  &  L.,  as  the  psnt 
trees  of  the  sd  settlemt,  &  is  exercisable  with  the  consent  of 
the  sd  A.  as  tenant  for  life  thrunder." 

XXIX.  Whas  by  an   indre   of  settlemt,  &c.,  or,  "the  will  Settiemeiit 

or  will   in 

dated,  &c.,  &  proved,  &c.,  of  X.,  deced,''  the  hds  hby  assured  conveyance 
(togr  with  other  hds)  were  conveyed  [devised]  &  settled  to  the  ^fj^ 
use,  &c.,  set  out  Unions  down  to  d  includg  the  limon  to  A.,  the  Land  Acta. 
vendor,  with  remrs  over,  &  the  sd  settlemt  [will]   contains 
a  i)Ower  of  sale  of  the  sd  hds  &  premes  exercisable  by  the 
sd  B.  &  C,  trees,  or  the  survors  or  survor  of  them,  with  the 
consent,  &c.,  or  if  so,  "  &  the  sd  B.  &  C.  were  thby  appted 
trees  thof  for  the  pposes  of  the  Settled  Land  Acts,  1882  to 
1890." 

XXX.  Whas  under  a  settlemt  &c.,  or,  "the  will,  &c.,"  the  The  same 
hds  hby  assured  (with  other  hds)  now  stand  limd  <fe  settled  to  t*^*^** 
nses  under  wch  the  sd  A.  is  legal  tenant  for  life  in  posson  thof, 

or,  "  are  now  vested  in  the  sd  B.  &  C.  upon  trusts  under  wch 
the  sd  A.  is  benefically  entled  to  the  posson  or  rect  of  the 
rents  &  profits  thof  during  his  life,"  &  the  sd  B.  &  C.  are  the 
trees  of  the  sd  settlemt  [will]  for  the  pposes  of  the  Settled 
Land  Acts,  1882  to  1890. 

XXXI.  And  whas  the  sd  indre  of  settlemt  [will]  contains  no  Appoint- 
power  of  sale  of  the  sd  hds  &  premes  thby  settled  exercisable  ™®°*  ®^  ^ 

*  *  •'  trusteeB  by 

by  or  with  the  consent  or  approval  of  the  trees  thof,  &  no  the  Court 
trees  were  thby  appted  for  the  pposes  of   the  Settled  Land  ^*^t^ 
Acts,    1882    to    1890,    or,    "  And    whas     at    the    date     of  Lind  Acte. 
the  order  next  hinafter  recited,   there   were  not  any  trees 
of  the  sd  settlemt  [will]  [compound  settlemt  consistg  of  the  sd 
wiU,  &c.  - — ]  for  the  pposes  of  the  Settled  Land  Acts,  1882 
to  1890 :  *'   And  whas  by  an  order  of  the  Chancery  Divoii 

made  by  Mr.  Justice  on  the  day  of ,  on  the 

applon  of  the  sd  A.  the  sd  B.  &  C.  were  appted  &  are  now  the 
trees  of  the  sd  indre  of  sejbtlemt  [will]  [compound  settlemt]  for 
the  pposes  of  the  sd  Acts. 
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XXXII.  Whas  by  an  indre,  &c.  [in  conson  of  the  marre 
shortly  aftwds  solemnised  of  the  sd  A.  &  B.]  certn  hds  situate 
in  the  coy  of,  &c.,  wch  comprise  the  hds  hby  assured,  were 
assured  unto  &  to  the  use  of  the  sd  E.  &  L.,  their  hrs  &  assnSy 
upon  trust  [after  the  sd  intd  marre],  &c.,  recite  material  pts  of 
the  trust  for  sale  at  length,  or,  **  upon  trust  for  sale  with  the 
consent  of  the  sd  A.  &  B.,  or  the  survor  of  them,  durg  their 
his,  or  her  life  [&  aftwds  at  the  discron  of  the  trees  or  tree  for 
the  time  being  of  the  same  indre]." 

XXXIII.  Whas  by  an  indre,  &c.,  the  convce,  the  hds  h^y 
assured  were  conveyed  to  the  use  of  the  sd  B.  &  C,  their  hrs 
&  assns,  upon  the  trusts  by  an  indre  of  settlemt  of,  &c.y  ar 
"  the  will,  &c.,'*  decld  concerng  the  hds  to  be  pchased  under 
a  power  thrin  contd,  being  (amongst  other  trusts)  for  the  sale 
of  the  sd  hds  by  the  sd  trees  with  the  consent  of,  &c. 

XXXIV.  Whas  under  an  indre  of  settlemt,  &c.,  or,  "  the  will 

dated,  &c.,  &  proved,  with  a  codl,  on,  &c.,  in  the Registry  " 

[&  subseqt  deeds,  &  ultimately  under  an  indre  of  settlemt,  &e.], 

divers  hds  in  the  coy  of ,  wch  are  commonly  known  as 

the este,  stand  limd  &  settled  to  uses  under  wch  the  sd 

A.,  pty  lito,  is  tenant  for  life  in  posson  thof,  &  the  sd  B.  &  C. 
are  the  trees  of  powers  of  sale  &  other  powers  contd  in  the  sd 
settlemt,  or,  "  will**  [&  resettlemt],  &  as  such  trees  have  in 
their  hands  moys  arisg  from  sales  or  other  dealgs  wch  are 
liable  to  be  applied  in  the  pchase  of  hds  to  be  conveyed  to  the 
uses  afsd. 

XXXV.  Whas  by  an  indre  of  lease,  dated,  &c.,  &  made,  &c., 
peels  in  full,  from  lease  (a),  with  the  appurts  thof  were  demised 

[by  the  sd  A.]  to  the  sd  B.,  from  the  day  of ,  for  the 

term  of yrs,  subjt  to  the  paymt  of  the  rent  thby  reserved, 

&  the  covts  on  the  pt  of  the  lessee  &  condons  thrin  contd. 


Parcels  in 
recital  of 
lease. 


(a)  For  brevity  the  parcels  maybe  described  as  ''  the  messe,  land, 

&  hds,  or  as  the  case  may  be,  thrin  parlarly  descd,  situate,  &c., 

&  wch  are  now  known  as,  &C."    If  the  lease  contains  reserFationSy 

add  after  the  parcels,  "  subjt  to  the  reservons  or  exceptions  thrin 

contd."  In  an  assignment  of  part  only  of  the  premises  in  the  lease,  the 
parcels  assigned  wiU  be  set  out  in  the  operatiye  part,  and  the  parcels  wiU  be 
described,  in  the  recital  of  the  lease  as  ''  the  [pce  of  land,  messe,  &] 

hds,  hinafter  parlarly  descd  &  assned  (togr  with  other  hds), 

and  the  amount  of  the  rent  should  be  stated. 


RECITALS   OF   ASSURANCES.  365 

XXXVI.  Whas  by  an   indre,  &c.,  all  those  mines,  seams,  Mining 

measures,  or  strata  of  coal,  known  as  ,  &  also  all  those  (ghort). 

mines,  beds,  or  strata  of  ironstone  known  as  ,  lying  <fc 

being  under  all  those  lands,  &c.,  togr  with  such  liberties, 
licences,  &  authorities  for  workg  or  gettg  the  sd  mines  & 
minis  or  incidental  thto,  as  are  in  the  sd  indre  expd,  subjt  to 

such  reservons  &  exceptions  as  are  thrin  mentd,  were  demised 

&  grted  [by  the  sd  A.]  to  the  sd  B.,  for  the  term  of yrs 

from  the day  of ,  subjt  to  the  paymt  or  renderg  of 

the  surface  &  other  rents  &  royalties  thby  reserved  &  made 
payable,  &  the  covts  on  the  pt  of  the  lessee  &  condons  thrin 
contd. 

XXXVII.  Whas  by  the  four  sevl  indres  of  lease,  the  dates  &  Several 
pties  whof  are  stated  in  the  1st  &  2nd  columns  of  the  schdle  referring  to 
hto,  the  sevl  messes  or  tenemts  &  hds  wch  are  shortly  descd  schedule. 
in  the  8rd  column  of  such  schdle,  were  demised  to  the  sd  B., 

for  the  respive  terms  &  at  the  respive  yrly  rents  mentd  in  the 
4th  &  5th  columns  thof,  &  subjt  to  the  covts  on  the  pt  of  the 
lessee  &  condons  in  such  respive  leases  contd. 

XXXVIII.  Whas  by  an  indre,  &c.,  the  premes  comprd  in  the  Assign- 
sd  indre  of  lease  with  the  appurts  thof  were  assned  by  the  sd  ^l^^  ^^ 

A.  to  the  sd  B.,  for  the  residue  of  the  sd  term  of yrs 

grted  by  the  sd  lease,  subjt  to  the  rent  reserved  by  &  covts  on 

the  pt  of  the  lessee  &  condons  contd  in  the  sd  lease.     {^For  2  Variation 
or  more  leases  say,  Whas  by  an  indre,  &c.,  the  premes  comprd  ^^^'J^  °'g 
in  the  sd  respive  indres  of  lease  with  the  appurts  thof  were 
assned  by  the  sd  A.  to  the  sd  B.,  for  the  respive  residues  of 

the  sevl  terms  of  yrs  & yrs,  or  as  the  case  may  be, 

grted  by  the  sd  leases  resply,  subjt  to  the  rents  reserved  by  & 
covts  on  the  pt  of  the  lessee  &  condons  contd  in  the  sd  respive 
leases.] 

XXXIX.  Whas  by  an  indre,  &c.,  the  sd  K,  [who  was  then  Aasign- 
entled  to  the  premes  demised  by  the  sd  lease  for  the  residue  '"®°*  f 

then  unexpired  of  the  sd  term  of yrs]  assned  unto  the  sd  leaseholds 

A.  the  hds  hby  assned,  being  pt  of  the  hds  demised  by  the  sd  ^o^bned 
lease,  to  hold  the  same  unto  the  sd  A.,  for  the  residue  of  the  rent. 

sd  term  of yrs,  subjt  to  the  yrly  rent  of  £ ,  being  an 

apportioned  pt  of  the  sd  rent  of  £ reserved  by  the  sd 

lease,  &  to  the  covts  by  the  lessee  &  condons  thenceforth  to 
be  pformed  &  observed  in  respt  of  the  premes  thby  assned,  & 
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by  the  same  indre  the  paymt  by  the  sd  K.  &  A.  resply  of  their 

respive  portions  of  the  sd  rent  of  £ ,  &  the  pformce  & 

observce  by  them  resply  of  the  covts  &  condons  of  the  sd  lease 
in  respt  of  the  premes  vested  in  them,  &  their  mutual  indemnity 
in  respt  thof  were  seed  by  mutual  covts  in  that  behalf  thby 
entered  into  by  the  sd  K.  &  A.  resply  &  by  mutual  powers  of 
distress  &  entry  thby  grted  by  them  upon  their  respive 
portions  of  the  premes. 

XL.  Whas  by  virtue  of  divers  mesne  assurces,  acts  in  the 
law,  &  events,  &  ultimately  by  an  indre,  dated,  &c.,  &  made 
&c.,  the  premes  comprd  in  the  sd  indre  of  lease  have  become 
absolutely  vested  in  the  sd  A.  for  all  the  residue  of  the  sd  term 

of yrs,  subjt  to  the  rent  reserved  by  &  covts  &  condons 

contd  in  the  sd  lease.  {^For  2  or  iruyi-e  leases  say,  Whas  by 
virtue  of,  &c.,  the  premes  comprd  in  the  sd  sevl  indres  of  lease 
have  become  absolutely  vested  in  the  sd  A.  for  all  the  residue 

of  the  sd  terms  of yrs  & yrs,  or  as  the  case  may  be, 

subjt  to  the  rents  reserved  by  &  covts  (fe  condons  contd  in  the 
sd  leases  resply.] 

xLi.  Whas  by  an  indre,  dated,  &c.,  &  made,  (fee,  &  wch  was 

duly  acknowed  by ,  or,  **  enrolled,*'  psuant  to  the  statute 

in  that  behalf. 

XLH.  Whas  X.,  late  of,  &c.,  deced,  by  his  will,  dated,  <tc., 
after  certn  specific  devises  &  other  disposons  not  aflfectg  the 
hds  hby  assured  [covted  to  be  surrendered],  gave  &  devised 
the  residue  of  his  freehd  &  copyhd  estes   &  hds  unto,  &c. 


As  to  willb 
before  the 
Wills  Act. 


As  to  wills 
of  real 
estate. 


(a)  In  the  case  of  a  will  before  the  Wills  Act,  1  Vict.  c.  2Q,  which  came 
into  operation  on  let  January,  1838,  it  is  usual  to  say,  ''  WhaS  A«,  (fec, 

by  his  will,  dated,  &c.,  &  duly  attested  in  mner  then  required 

for  devisg  real  este,  &C.  ;  *'  and  the  recital  of  the  seisin  should  state 

that  the  testator  "  was  at  the  date  of  his  will  &  thenceforth  until 
his  dece,  seised,  (fee." 

The  fact  that  probate  of  the  wiU  of  a  testator  dying  before  1898  is  not 
necessary  to  complete  the  title  of  a  devisee  of  real  estate  is  sometimes 
treated  as  a  reason  for  not  reciting  it  in  that  case ;  but  where  powers  OTer 
the  real  estate  are  g^ven  to  the  executors,  it  is  obviously  proper  to  insert  the 
recital ;  and  in  any  case,  as  the  probate  affords  strong  primA  facie  evidence 
of  the  validity  of  the  will,  the  recital  supplies  useful  information,  and 
should  be  inserted.  Probate  of  the  wiU  of  a  testator  dying  after  1897, 
L.  T.  A.  1897,  8. 1,  and  the  assent  of  or  conveyance  by  his  personal  repve- 
seiitatiyes,  s.  8  (1)>  is  necessary  to  complete  the  title  of  his  devisee. 


RECITALS   OF   ASSUKANCES.  367 

[onto  &  to  the  use  of  the  sd  A.  &  B.,  their  hrs  &  assns,  upon  Variation 
trust,  &c.,  recite  trust  far  sale,  as  far  as  maternal,  at  lengthy  or,  ^^  JJJJ* 
"upon  trust  for  sale  &  with  power  to  give  rects  for  the  pchase- 
moy  in  mner  thrin  mentd  **] :  Death  of  tester  Jt  probate,  see 
p.  374 :  And  whas  the  sd  testor  was,  at  the  time  of  his  dece,  Seitin  of 
seised  in  fee  simple  of  the  freehd  hds  hby  assured  [seised  of 
the  copyhd  hds  covted  to  be  surrendered  for  an  este  of  inhance 
accdg  to  the  customs  of  the  respive  manors  of  wch  the  same 
are  held.] 

XLiii.  Whas  X.,  late  of,  &c.,  deced,  duly  made  his  will,  Spodfio 
dated  &c.,  &  thby  gave  &  devised  the  hds  hby  assured,  with 
the  appurts  thof  [by  the  description  of,  &c.]  unto,  &c.     Death 
dprobatey  see  p.  374. 

XLiv.  Whas  A.,  late  of,  &c.,  deced,  duly  made  his  will,  Will 
dated,  &c.,  &  thby  gave  &  devised  the  hds  hby  assured  (subjt  f^hoidB 
to  eertn  annies  or  rent-chges  thby  limd  to  L.  &  M.  resply  durg  »«t>joct  to 
their  respive   lives,  with  the  usual  powers  &  remedies  for  andaterm. 

recoverg  paymt  thof  when  in  arrear,  &  to  a  term  of yrs, 

commencg  from  the  sd  tester's  dece,  thby  limd  to  trees  upon 
eertn  trusts  for,  &c.)  to  the  use  of,  &c. 

XLv.  And  whas  the  sd  testor  by  a  codl  to  his  sd  will,  dated,  CodicU. 
&e.,  after  recitg,  &c.,  gave  &  devised,  &c. 

XL VI.  Whas  the  sd have  assented  to  the  devises  contd  Assent  to 

in  the  sd  will  to  the  sd  X.  (b). 

XLVii.  Whas  by  a  deed  poll,  dated,  &c.,  under  the  hand  &  i>eed  poU. 
seal  of  the  sd  A.,  &c.  [if  by  a  Co,  under  the  common  seal  of 
the  sd  Co  &  the  hands  of  3  of  the  dirors  thof,  &c.]. 

XLvni.  W^HAS  by  a  bond  or  obligon,  dated,  &c.,  under  the  Bond, 
hand  &  seal  of  the  sd  A.,  the  sd  A.  became  bound  to  the  sd  B. 

in  the  sum  of  £ with  a  condon  for  makg  void  the  same 

upon  paymt,  &c.,  or,  '*  conditioned  for  the  paymt,  i&c.,*'  or  Variation 
"  with  a  condon  thrunder  written  whby  after  recitg,  &c.,  it  was  ^itXu« 
provd,  that  upon  paymt,  &c.,  the  sd  bond  shl  be  void."  recited. 

XLix.  Whas  by  an  indre  dated,  &c.,  endorsed  on  [supple-  Appoint- 
mental  to]  the  hinbfe  recited  indre  of  settlemt,  &  made,  &c.,  new 
[in  exercise  of  a  power  for  that  ppose  contd  in  the  sd  indre  of  ^u»*oe»- 
settlemt,]  the  sd  A.  &  B.  resply  were  duly  appted  by  the  sd  X. 
to  be  trees  of  the  same  indre  in  the  place  of  the  sd  L.  deced, 


(b)  See  L.  T.  A.  1897,  8.  3  (1).    As  to  registered  land,  see  L.  T.  B.  180. 
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Deed  of 
eren  date 
or  dated 
the  day 
before. 


Award  of 
iiiclo8m*e 
Gommii.- 
sioneni. 


Award  of 

enfran- 

chiBement. 


&  of  the  sd  M.  who  retired  from  the  treeship  thof,  &  by  the 
indre  now  in  recital,  or  orwise,  the  trust  est'e  &  premes  wch 
were  then  subjt  to  the  trusts  of  the  sd  settlemt  were  duly 
assured  or  transferred  so  as  to  vest  in  the  sd  A.  &  B.  jtly  with 
the  sd  C.  [pr,  it  was  thby  decld  by  the  sd  X.  that  the  trust 
este  &  premes,  &c.,  shd  vest,  &c.] 

L.  Whas  by  an  indre  bearg  even  date  with,  &  exted  bfe,  or, 
**  already  prepared  &  engrossed  &  intd  to  bear  even  date  with 
&  to  be  exted  immedly  after,"  or,  *'  bearg  date  the  day  next 
bfe  the  day  of  the  date  of,"  these  psnts,  &  made  betn,  pties^  or, 
**  the  same  pties  as  these  psnts,"  the  sd  hds  &  premes  have 
been,  or,  "  are  intd  to  be,"  conveyed,  &c. 

LI.  Whas  by  the  award,  dated,  &c.,  of  the  Commrs  appted 

under  an  Act  of  Parliament  of  the  &  yrs  of  her 

psnt  majesty,  c.  — ,  intituled,  &c.,  (&  wch  award  was  duly  con- 
firmed by  the  Board  of  Agriculture  (o)on  the day ), 

the  pees  of  land,  allotmts,  &  hds  hinafter  covtd  to  be  sur- 
rendered, were  (togr  with  other  hds)  allotted  &  awarded  to  the 
sd  A,  for  or  in  respt  of  [or  in  exchange  for]  the  sd  copyhd  hds 
comprd  in  the  hinbfe  recited  surrender  of,  &c.  [or  certn  pts 
thof]. 

Ml.  Whas  by  an  award  of  the  Copyhd  Commrs  (a),  dated, 
&c.  [after  recitg  that  the  enfranchisemt  of  the  sd  hds  had  been 
duly  required  accdg  to  the  provons  of  the  Copyhd  Acts,  &  that 
A.,  the  lord  of  the  sd  manor,  had  consented  in  writg  to  the  en- 
franchisemt extendg  to  the  rts  reserved  by  the  Copyhd  Act, 
1852,  s.  48,  [Copyhd  Act,  1894,  s.  28]  &  that  the  amt  to  be 
pd  for  such  enfranchisemt  had  been  ascertained  under  the  pro- 
vons of  the  Copyhd  Act[s]  to  be  the  sum  of  £ ,  &  that  such 

sum  had  been  duly  pd  under  the  diron  of  the  sd  Commrs,  & 
that  all  other  acts  required  by  the  sd  Acts  previously  to  the 
confirmon  of  the  award  now  in  recital  had  been  duly  done  & 
pformed :]  The  sd  Commrs,  in  psuance  of  the  powers  vested  in 
them  by  the  Copyhd  Acts,  enfranchised  the  sd  hds  with  their 

(a)  If  before  1883  say,  "  the  Inclosure  Commrs  for  England  & 
Wales,"  or  ** Copyhd  Commrs,"   as  the  case  may  he;  if   after 

1882  and  before  12th  August,  1889,  say,  '*  the  Land  Commrs  for 
England,"  see  S.  L.  A.  1882,  8.  48,  and  after  the  11th  of  August, 
1889,  say  **  The  Board  of  Agriculture,"  see  the  Board  of  Agriculture 
Act,  1889,  52  &  53  Vict.  c.  30,  s.  2  (1)  (6). 
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appurts,  [&  did  also,  by  virtue  of  the  consent  afsd,  enfranchise 
the  same  from  all  the  rts  reserved  by  the  Copyhd  Act,  1852, 
sec.  48,  or,  "  the  Copyhd  Act,  1894,  s.  23 :  "]  To  be  holden  as 
freehd  thenceforth  dischged  from  all  incidents  of  copyhd  or 
customary  tenure, 
liin.  Whas  by  a  private  Act  of  Parliament  made  &  passed  in  ^"J«^*S  ^<* 

the yr  of  the  reign  of  her  psnt  Majesty  (chapter ),  ment. 

intituled,  &c.,  after  recitg  (among  other  things)   that,  &c.,  it 
was  enacted,  &c. 

Beoistebed  Land. 

I.  Whas  the  sd  A.  [&  B.]  was  [were]  on  the day  of  Bagwtored 

regrd  as  proptor  [jt  proptors]  of  the  sd  lands  with  a    *  ^ 


"  poBsory  "*  oTy  "  qualified,"  or,  "  absolute  "  title  [subjt  to  the 
**  incumbces,"  or^  "  qualificons  *'  foUowg,]  that  is  to  say : 

n.  Whas   the    sd   A.  is  now  regrd  as  proptor  of  the  sd  J^**f^ 

lands  subjt  to  the  "  restrictions  "  or,  "  inhibitions  "  followg,  j6ct  to 

that  is  to  say:  ^^^ 

m.  Whas  the  sd  A.  is  the  regrd  proptor  of  a  [first]  chge  tions. 

for  £ bearg  intt  at  the  rate  of  £ —  p.c.  p.a.  on  the  land  Registered 

regrd  in  the  district  of  &  parish  of  under  the  title  ""   ^ 

No. . 

IV.  Whas  a  notice  of  the  sd  lease  was  on  the day  of  Notice  of 

lease  of 


entd  agst  the   land   regrd  in  the   district  of    &  registered 

parish  of under  the  title  No. .  ^°**  (*^^* 

V.  Whas  the  sd  A.  was  on  the day  of regrd  as  pro-  Jegwt"- 

ptor  with  an  absolute  [a  possory]  title  of  the  land  comprd  in  proprietor 

the  sd  indre  of  lease  in  the  district  of &  parish  of ^'  ^®**®  ^^^* 

under  the  title  No. . 

VI.  Whas  the  sd  A.  on  the day  of duly  transferred  Transfer  of 

registered 

such  land  to  the  sd  B.   who  is  now  the  regrd  proptor  thof  freeboidtf 
[subjt  to  the  incumbces  followg,  that  is  to  say,  &c.]  ^^^' 

vn.  Whas  the  sd  A.  on  the day  of  duly  trans-  Transfer  of 

ferred  the  sd  land  to  the  sd  B.,  who  is  now  the  regrd  proptor  i^^ida 
thof  for  the  residue  of  the  term  grted  by  the  sd  lease  :  [And  it  (/)• 

{h)   See  L.  T.  A.  1875,  ss.  5,  et  uq.,  69. 

(c)  See  L.  T.  A.  1875,  ss.  50  and  51 ;  L.  T.  B.  166  et  wq. 

(d)  See  L.  T.  A.  1875,  ss.  11  to  16 ;  L.  T.  B.  43  et  se^. 

(e)  See  L.  T.  A.  1875,  8.  29 ;  L.  T.  B.  79,  form  14. 

(/)  See  L.  T.  A.  1875,  8.  34 ;  L.  T.  A.  1897,  s.  8 ;  L.  T.  B.  91,  ei  seg.,  and 
form  80. 
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was  decld  in  the  si  instrumt  of  transfer  Ibat  the  coTts  by  the 
[transferor]  or  [transferee  J  or  [transferor  &  transferee]  implied 
by  s.  89  of  the  L.  T.  A.  1876,  were  not  to  be  implied.] 
TzBnsfer  of      Yin.  And  whas  Biich  chge  was  duly  transferred  by  the  sd  A. 

^T^M«0.  *^  *^®  ^^  ^•»  ^^^  ^s  ^^^  *'^®  regrd  proptor  thof. 

Discbai^e  IX.  Whas  a  note  of  the  cessation  of  the  sd  ineumbce  was  entd 

hr^^'    on  the  regr  on  the day  of .    ^ 

(ft).  X.  Whas  the  condons  specified  in  'the  schle  hto  were  on 

Annexation  the day  of regtrd  as  annexed  to  the  sd  land. 

tionu  (c).  XI.  Whas  on  the  day  of  the  sd  restriction  was 

With-  duly  withdrawn. 

^"^^  9^  Tttt  f 

regtriction*  aitlb. 

(*')•  I.  Whas  [under  the  will  of  X.,  late  of,  &c.,  deced,  dated  &c., 

Seiain  in  (^)  Qf^  "  under  an  indre,  dated  &c./&  made,  &c.,"]  the  sd  A.  is 

BesaioD  or  seised  of  the  hds  hby  assured  in  fee  simple  in  posson,  or,  "in 

reveraion.  revon  expectant  on  the  dece  of  B.,  of,  &c.,"  free  from  incumbces 

[except  a  lease,  &c.]. 

Married  n.  Whas  the  sd  A.,  who  intermarried  with  the  sd  B.  on  the 

Miring      ^  ^^y  ^* » ^^  seised  of  the  hds  hby  assured  in  fee  simple  in 

separate  posson  free  from  incumbces  as  her  separate  ppty,  independently 

**       '^ '  of  the  sd  B.  [under  an  indre,  &c.,  or,  "  the  will  of,  &c."]. 

ifarriea  ni.  Whas  the  sd  A.,  &  B.  his  wife,  in  rt  of  the  sd  B.,  are 

▼Oman  s  ■      j     o 

seisin.    Old   Seised,  &C. 

ia,w.  jy   -^y^HAS  the  sd  A.  is  seised  of  the  copyhd  hds  hinafter 

TOpyhSda.    covted  to  be  surrendered  for  an  este  of  inhance  to  him  &  his 

hrs,  accdg  to  the  custom  of  the  manor  of ,  in  the  coy  of 

,  of  which  the  same  are  held. 

Seisin  of  V.  Whas  the  sd  A.  is  seised  in  fee  simple  of  such  portions  of 

^^'^"      the  hds  hinafter  descd  as  are  of  freehd  tenure  (<fe  wch  portions 

mixed"m        (a)  See  L.  T.  A.  1875,  b."*)  ;  L.  T.  B7li4  AlBrstBchedrfbrixHWT  • 

(b)  See  L.  T.  B.  180. 

(c)  See  L.  T.  A.  1876,  s.  84 ;  and  L.  T.  A.  1897  ached. 

(d)  See  L.  T.  A.  1875,  8.  59 ;  L.  T.  E.  196. 

(a)  See  the  M.  W.  P.  A.  1882,  as.  1,  2,  6 ;  and  the  M.  W.  P.  A.  1898. 
(/)  As  to  freeholds  and  copyholds  being  intermized,  in  case  of  enfran- 
chisement, see  Copyhold  Act,  1894,  s.  52. 

(g)  See  L.  T.  A.   1897,  s.  3|  (1).    If  the  testator  died  after  1897,  add 

"  &  the  assent  of  E.  and  L.,  the  psonal  repves  of  the  sd  X., 

who  proved  the  sd  will  in  the  Begistry  of  the  Probate 

Divon  on  the day  of ,"  or,  "  and  an  indre  dated  & 

made  betn  E.  &  L.,  the  psonal   repves   of  the  sd  X.,  who 
proved  &c.  of  the  one  pt,  and  the  sd  A.  of  the  or  pt." 
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comprise  or  are  believed  to  comprise acres  or  thrabts, 

bnt  are  intermixed  with  or  orwise  undistinguishable  from  the 
cophhd  or  customary  portions  thof  hinafter  mentd,  or  are 
alleged  so  to  be),  &  is  seised  of  the  other  portions  of  the  same 
premes  wch  are  of  copyhd  or  customary  tenure  (&  wch  com- 

prisie  or  are  believed  to  comprise acres  or  thrabts),  for  an 

66te  of  inhance,  &c. 

71.  Whas  {under,  &c.,  as  in  form  i.],  the  sd  A.  is  seised  or  Title  rob- 
entled  in  fee  simple  in  posson  of  or  to,  or,  "  has  an  absolute  chargei  or 
power  of  apptmt  over,"  the  hds  hby  assured,  subjt  to  two  sevl  mortgage. 

amiies  or  rent-chges  of  £ &  £ by  the  will,  dated,  &c., 

of  L.,  deced,  bequed  to  the  sd  B.  &  C.  resply  durg  their  respive 
lives,  &  wch  were  by  the  sd  last-mentd  will  chged  on  the 
premes  hinbfe  mentd,  togr  with  other  hds,  with  usual  powers 
&  remedies  for  recoverg  paymt  thof,  or,  "subjt  to  a  mtge  in 
fee  simple  of  the  same  premes  (togr  with  other  hds),  forsecurg 

£ &  intt,  created  by  an  indre,  dated,  &c.,  &  made,  &c., 

&  wch  mtge  was  by  an  indre,  dated,  &c.,  &  made,  &c., 
transferred  to  &  is  now  vested  in  the  sd,  &c." 

vn.  Whas  the  sd  A.  is  seised  in  fee  simple  in  posson  of  the  The  same^ 
hds  hby  assured,  subjt  [to  the  sevl  annies  &  rent-chges  speci-  on<»^to^ 
fied  in  the  first  column  of  the  first  schdle  hto,  wch  were  created  acJ»«dale. 
or  chged  thon  by  the  respive  instrumts  mentd  in  the  second 
column  of  the  sd  schdle,  &  are  payable  to  the  sevl  psons  mentd 
in  the  third  column  of  the  sd  schdle,  &  subjt  also]  to  the  sevl 
mtge  debts  or  sums  mentd  in  the  first  column  of  the  [second] 
schdle  hto,  and  the  intt  thron  resply,  wch  respive  debts  or  sums 
&  intt  are  sevUy  seed  by  the  respive  indres  mentd  in  the  second 
column  of  the  sd  [second]  schdle,  &  are  now  vested  in  the  sevl 
psons  mentd  in  the  third  column  of  the  sd  [second]  schdle  :  And 
WHAS  [all  the  sd  annies  &  rent-chges  have  been  pd,  &]  the  intt 
on  all  the  sd  mtge  debts  or  sums  have  been  pd  up  to  the  date 
of  these  psnts. 

vm.  Whas,  under,  &c,,  see  form  i.,  the  sd  A.  is  seised  as  Title  for 
tenant  for  life  in  posson  witht  impeachmt  of  waste  of  the  hds  J^^^'J]^^ 
hby  assured,  with  remr  to  the  sd  B.  in  tail  male,  or^  "  in  fee  in  *«!  or 
simple  "  [snbjt  to  the  incumbces  specified  in  the  first  schdle    ^ 
hto,  wch  a£fect  the  inhance  of  the  sd  este,  &  to  the  incumbces 
specified  in  the  second  schdle  hto,  wch  affect  the  life  este  of 
the  sd  A.]. 

24  2 
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The  same. 

Another 
fonn. 


Freeholds 
under/ 
settlement, 
And  other 
instru- 
ments. 


Copyholds 
in  settle- 
men  tb 


Title  as  oo- 
parceners 
or  co-heirs 
in  gavel- 
iind  (A). 

The  same. 

In  case  of 
death  after 
1897  (A). 

Title  as 
joint 
tenants, 
or  tenants 
in  common. 


Title  to 
stock. 


Title  to 
reTendon- 
arj  legacy 
or  interest 
in  person- 
alty nnder 
will  of 
married 
woman. 


IX.  Whas  under,  &c.,  the  hds  hby  assured  now  stand  limd  k 
settled  [subjt,  &c.  J  to  the  use  of  the  sd  A.  for  his  life  [with 
remr  to  trees  durg  his  life  upon  trust  to  preserve  contingent 
remrsj  with  remr  in  the  events  wch  have  happened  to  the  sd 
B.  in  tail  male,  with  divers  remrs  over,  or,  "in  fee  simple." 

X.  Whas  under,  or  by  virtue  of  an  indre,  dated,  &c.,  &madet 
&;c.,  &  by  virtue  of  other  assurces,  instrumts,  or  means  subseqt 
thto,  divers,  messes,  lands,  tithes,  &  hds  situate  or  arisg  in  the 

parishes  of in  the  coy  of ,  &  commonly  known  as  the 

este,  stand  limd  &  settled  to  the  use  of,  &c. 


XI.  Whas  under,  &c.,  the  copyhd  hds  hby,  &c.,  wch  are  held 

of  the  manor  of ,  &  the  legal  este  whof  is  vested  in  trees 

or  a  tree,  stand  settled  upon  trust  for  the  sd  A.  for  his  life, 
with  remr  upon  trust  for  the  first  &  other  sons  of  the  sd  A. 
successively  in  tail  genl,  with  divers  remrs  over. 

xn.  Whas  the  sd  A.  &  B.,  as  the  only  chin  &  co-heiresses-at- 
law,  or,  "  the  only  sons  &  co-hrs  accdg  to  the  custom  of  gavel- 
kind," of  C,  late  of,  &c.,  deced,  are  seised  of  the  hds  hby,  &c-, 
in  fee  simple  in  posson  free  from  incumbces  as  co- parceners. 

xm.  And  whas  K.,  the  admor  of  the  sd  M.  deced  by  an  indre 
dated  &c.,  &  made,  &c.,  conveyed  thesd  hds  hby  assured,  &c., 
to  the  sd  A.  &  B.  the  only  chin,  as  in  last  form, 

XIV.  Whas  the  sd  A.  &  B.  are  seised  of  the  hds  hby,  &c., 
in  fee  simple  in  posson  free  from  incumbces  as  jt  tenants, 
or,  ''as  tenants  in  common  in  eql  shares,"  or,  ''in  the  shares 
&  proportions  foUg,  namely,  the  sd  A.  is  entled  to  one  eql 
undivided  fourth  share  thof,  &  the  sd  B.  to  the  remaing 
three-fourth  shares  thof." 

XV.  Whas,   under  the  will  of  K.,  of,  &c.,  dated,  &c.,  & 

proved,  &c.,  the  sd  A.  is  entled  to  one  eql share  of  & 

in  the  sum  of  £ 2J  p.c.  Gonsold  Stk,  now  standg  in  the 

names  of,  &c.,  subjt  to  the  life  intt  of  B.,  of,  &c.,  thrin  [& 
subjt  to  the  contingency  of,  &c.]. 

XVI.  Whas,  under  or  by  virtue  of  the  will  or  testy  apptmt 
of  B.,  deced,  late  the  wife  of  C,  deced,  bearg  date,  &c.,  k 
proved,  &c.,  &  made  in  psuance  of  a  power  of  apptmt  contd 
in  the  will  of  D.,  deced,  dated,  &c.,  &  proved,  &c.,  the  sd  A. 

is  entled  to  a  legacy  or  sum  of  £ ,  payable  (subjt  to  duty) 

upon  the  dece  of  X.,  out  of  certn  trust  funds  &  sees  in  the 

{h)  See  p.  870^  note  {g),  and  next  form. 
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sd  will  or  testy  apptmt  of  the  sd  B.  mentd  or  refd  to,  &  wch 

now  consist  of  the  sum  of  £ ,  &c.,  stk,  &  £ seed  on 

mtge,  resply  standg  in  the  names  of  or  vested  in  E.  &  F.  as 
trees  of  the  will  of  the  sd  D. 

XVII.  Whas  the  sd  A.  is  entled  to  the  poly  [sevl  pols]  of  Title  to 
assnrce  on  his  own  life  hby  assned  [subjt  to  the   chges   or  j^uof^'J^ 
incnmbces  thron  hinafter  mentd].  aasiirance 

xvm.  Whas  the  sd  A.  is  entled  to  certn  engines,  fixed  &  Title  to 
movable  machy,    plant,    utensils,    furniture,    materials    for  trade  plant, 
manufacture,    manufactured    goods,    stk-in- trade,    &    other  eontncts, 
chattels  &  effects  used  in,  or  belonging  to   his   sd   business  *^ 
&  trade  [wch  are  specified  in  the  1st  schdle  hto],  &  is  also 
entled  to  certn  book  debts  [the  parlars  whof  are  contd  in  the 
2nd  schdle  hto,  or,  "in  the  books  of  acct  of  his  sd  business  "], 
&  has  also  entd  into  or  obtained,  &  is  entled  to  the  benefit 
of    divers   contracts  &  orders  [wch  are  specified  in  the  8rd 
schdle  hto]  for  the  supply  or  articles  &  things  manufactured 
by  him,  or  orwise  relatg  to  his  sd  business. 

Miscellaneous. 

I.  Whas  these  psnts  are  supplemental  to  an  indre  dated,  ^^Jj^^j^^j 

Ac.,  &  made,  &c.,  being  a  convce  of  the este  to  the  sd  A,  conTeyanoe 

in  fee  simple,  or,  "a  mtge  of  the este  to  the  sd  A.  for  Sj^toT*''" 

securg  the  sum  of  £ &  intt,"  or,  "  a  settlemt  of  the p^or 

este  under  wch  the  sd  A.  is  now  entled  as  tenant  for  life  to  (»). 

the  hds  hby  assured"  (hinafter  called  the  **  convce,"  or  as  the 
case  may  be), 

II.  Whas  these  psnts  are  supplemental  to  the  sevl  indres  &  The  same. 
deeds  poll  the  parlars  &  nature  whof,  togr  with  the  names  ]^*" 
or  descriptions  by  wch  the  same  resply  are  hinafter  refd  to,  Beverai 
are  specified  in  the  schdle  hto  (e).  prior  deeds. 

(a)  It  is  generally  more  convenient  to  give  the  particalars  of  the  policies 
in  the  operative  part ;  and  doing  so  saves  trouble  in  preparing  the  notices  of 
the  assignment  to  be  given  to  the  offices.    If  the  particulars  are  given  in  the 

recitals,  say  *'  entled  to  a  policy  of  assurce  effected  on  his  own 

life  &  in  his  own  name  for  the  sum  of  £ with  the 

Assurce  Socy,  dated,  &c.,  &  nod. ,  under  the  anul  prem 

of  £ ." 

(b)  See  the  C.  A.  ISSl,  s.  5S,  and  above  p.  71,  note. 

(c)  The  schedule  may  be  divided  into  four  columns,  containing  the  dates 
of  the  instruments,  the  parties,  a  short  statement  of  the  nature  of  each  deed, 
and  the  name  or  short  title  by  which  it  is  referred  to. 
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Death  of 
testator 
and 

probate  of 
will. 

Variation 
where  one 
executor 
does  not 
prove  (6). 


Death  of 
testator, 
And  pro- 
bate of  will 
4uid  codicil, 
the  codicil 
not  being 
recited. 

The  same 
where  the 
•codicil  la 
recited. 

Ftoof  of 
will  in 
Scotland* 
and  confir- 
mation in 
England. 


m.  Whas  the  sd  tester  died  on  the 


day  of 


witht 


Probate. 


havg  revoked  or  altered  his  sd  will,  wch  was  duly  proved  by 
the  exs  thrin  named  [except  the  sd  K.]  on  the day  of 

,  (a)  in  the  Ppal  [the district]  Registry  of  the  Probate 

Divon  [the  sd  K.  havg  renounced  probate  thof,  or,  "  power 

being  reserved  to  the  sd  K.  to  prove  the  same,  but  wch  he  has 

not  done,  &  he  has  since  renounced  probate  &  disclaimed  the 

trusts  thof  "]. 

IV.  Whas   the   sd    tester   died   on   the  day   of  

witht  havg  revoked  or  altered  his  sd  will,  save  by  a  codl  dated 

the  day  of  ,  wch    did   not   aflfect   the   disposons 

hinbfe  recited,  &  the  sd  will  &  codl  were  duly  proved,  &c.,  as 
in  last  form, 

V.  Whas  the  sd  testor  died  on  the day  of witht 

havg  revoked  or  altered  his  sd  will,  save  as  afsd,  &  the  sd  will 
&  codl,  &c.,  as  in  form  iii. 

VI.  Whas  the  sd  A.  died  on  the day  of domiciled 

in  Scotland,  witht  havg  revoked  or  altered  his  sd  will  :  And 
WHAS  (c)  the  sd  S.  &  T.,  as  such  exs  nominate,  have  obtained 
confirmon   of   the   sd   will   from   the   Commissary   [sheiiflE] 

of  the  coy  of in  Scotland,  &  the  same  was  duly  recorded 

in  the  books  of  Council  &  Session  on  the day  of :  And 

WHAS  such  confirmon  has  been  pduced  in  the  Ppal  Registry  of 
the  Probate  Divon  of  the  High  Ct  of  Justice  in  England,  &  a 
copy  thof  deposited  with  the  Registrar  [(^  togr  with  a  certified 

(a)  Or,  **  in  the  Prerogative  Ct  of  the  Archbishop  of  Canter- 
bury," or,  other  ecclesiastical  ct,  or,  "in  the  Ppal  [the  

district]  Registry  of  the  Ct  of  Probate.'*    As  to  the  effect  of  the 

proving  executor  dying  before  a  non-proving  executor  who  has  not  renounced, 
see  Be  Beid,  [1896]  P.  129. 

(h)  The  jurisdiction  of  the  ecclesiastical  courts  as  to  probate  and  adminia- 
tration  was  abolished  by  the  Act  20  &  21  Vict.  c.  77,  creating  the  Court  of 
Probate,  which  came  into  operation  on  the  11th  January,  1858;  and  the 
latter  Court  was  converted  into  the  Probate  Division  of  the  High  Court  of 
Justice  by  the  Judicature  Act,  1878,  which  came  into  operation  on  the  Ist 
November,  1875.    For  recitals  of  wills,  see  p.  363,  et  seq. 

(e)  See  21  &  22  Vict.  c.  66 ;  39  &  40  Vict  c.  70,  ss.  41-44.  That  exeoatooi 
under  a  Scotch  will  can,  after  the  confirmation  has  been  sealed  by  the 
Probate  Division,  make  a  title  to  English  leaseholds,  see  Hood  v.  Barringion, 
6  £q.  218. 

(d)  If  the  confirmation  was  on  or  after  1st  October,  1876,  substitute 
"  sheriff  "  fo*"  **  Comniissarj^"  and  omit  the  words  In  this  bracket,  see 
89  &  40  Vict.  c.  70,  s.  35,  et  seq. 
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copy   of  the  interlocutor  of  the  sd  Commissary,  flndg  that 
the  sd  A.  died  domiciled  in  Scotland],  &  such  con&rmon  was 

sealed  with  the  seal  of  the   sd   Probate  Divon  on  the  

day  of . 

VII.  Whas  the  sd  A.  died  on  the day  of havg  by  i>«itl>.  and 

his  will,  dated,  &c.,  appted  the  sd  X.  exor  thof,  &  the  sd  will  me^t  of 

was  duly  proved  by  the  sd  X.  on  the day  of in  the  «ecutor. 

see  form  m,  &c. 

vm.  Whas  the  sd  A.  died  on  the day  of intestate  ^^^^ 

&,  leavg  the  sd  B.  his  widow,  &  the  sd  G.  his  eldest  son  &  heiniiip/ 
hr-at'law  [&  customary  hr  accdg  to  ths  custom   of  the  sd  ^|^^°'" 

manor  of '\  [the  sd  C.  &  D.,  his  co-heiresses-at-law],  &  and  admi- 

the  sd  B.,  C.  &  D.  his  statutory  next  of  kin,  &  Ires  of  admon  ^j*^"**^* 

of  the  [real  &]  psonal  este  of  the  sd  A.  were  on  the  day 

of  grted  by  the   Ct,  or  as  the   case  may  be,  see 

farm  ni.,  to  the  sd  B. 

IX.  Whas  the  sd  A.  died  on,  &c.,  intestate  as  to  the  sd  hds  ?^*jj 
&   premes,  &c.  [or,  havg  made  a  will,  dated,  &c.,  &  a  codl 
thto,  dated,  &c.,  but  such  will  &  codl  did  not  in  any  mner 
affect  or  relate  to  the  sd  hds  &  premes,  &c.] 

X.  Whas  the  sd  A.  died  on,  &c.,  leavg  issue  [having  had  ^***®^^ 
issue]  by  his  sd  marre  5  chin  &  no  more,  namely,  B.  &  C, 

who  attained  their  respive  ages  of  21  yrs  on  the day  of 

,  &  the day  of resply,  D.  now  the  wife  of  L., 

with  whom  she  intermarried  on  &c.,   E.  who   died  on   the 

day  of ,  under  the  age  of  21  yrs,  namely,  at  the 

age  of yrs  or  thrabts  &  witht  issue,  or,  **  who  died  in 

early  infancy,"  &  F.,  now  an  infant  of  the  age  of yrs  or 

thrabts. 

XI.  Whas  the  sd  A.  in  the  month  of,  &c.,  intermarried  with  Marriage. 
B.,  of,  &c.  [at  the  parish  church  of ]. 

xn.  Whas  the  sd  A.  was  on  the day  of adjudi-  Bank- 

Gated  a  bkpt  {where  the  bkcy  woa  under  the  Act  of  1849,  under  Act 
wider  wch  the  hkpt's  este  vested  in  the  official  dt  credors'  assnees  ?1}?*^  °^ 
jU^,  say,  ''  &  B.  was  appted  official  assnee  for  such  bkcy  "] 

by  the  Ct  of  Bkcy  at  ,   &  the  sd  C.  &  D.  were  on 

the day  of chosen  by  the  credors  to  be  assnees  of 

(b)  As  to  the  devolution  of  intestates'  estates,  see  the  Intestates'  Estates 
Act,  1890,  53  A  64  Vict.  c.  29,  Be  Twigg,  [1892]  1  Ch.  579  j  Be  Charriere, 
[1896]  1  Ch.  912  J  the  L.  T.  A.,  1897,  pt.  I. 
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the  este  &  effects  of  the  sd  A.,  &  such  choice  was  aftwds  duly 

confirmed. 
Bank-             xm.  Whas  the  sd  A.  was  adjudicated  a  bkpt  by  an  order 
Mde/Act    of  the  London  Ct  of  Bkcy,  dated,  &c.,  upon  a  peton  of  bkey 
of  1869.      filed  in  such  ct,  &  at  a  meetg  of  the  credors  on  the  day 

of the  sd  B.  was  duly  appted  tree  of  the  ppty  of  the  sd 

bkpt,  &  such  appmt  was  duly  certified  by  a  certfe  under  the 

seal  of  the  sd  Ct,  dated,  &c. 
rank-  XIV.  Whas  by  an  order  of  the  High  Ct  of  Justice  in  Bkcy 

^d^/Act    ^>  t*'^®  ^^y  ^'  ^* holden  at in  Bkcy],  dated,  &c.,  the 

of  1883,       sd,  bkpt,  was  duly  adjudicated  a  bkpt,  &  on  the day  of 

the  sd,  tree,  was  duly  appted  tree  of  the  este  &  effects  of 

the  sd,  bkpt,  &  on  the day  of 18 —  the  sd  apptmt 

was  duly  certified  by  the  Board  of  Trade. 

Proceed-  ^^*  Whas  the  sd  A.  On  the day  of  took  the 

ingsin  benefit  of  the  Acts  then  in  force  for  the  relief  of  insolvent 
bcfore^SJe  debtors,  &  B.  was  appted  the  credors'  assnee  under  such 
fsei^^         insolvency. 

Liquidation      ^^'  Whas  the  sd  B.,  on  the day  of duly  lodged 

by  arrange-  "with  the  Official  Eeceivor  a  proposal  for  a  composition  wch 
Act  of         was  duly  accepted  by  the  credors  of  the  sd  B.,  &  approved 

1890  c^).     by  the  London  Bkcy  Ct  [the  Coy  Ct  of ],  as  appears  by 

the  certfe  of  the  Official  Eeceiver,  dated . 

Voluntary  XVII.  Whas  a.  Special  resolon  requirg  the  sd  Co  to  be  wound 
J'^m^  n^  up  voluntarily  was  passed  at  a  genl  meetg  of  the  Coy,  held  on 

(a).  the day  of ,  &  confirmed  at  a  subseqt  genl  meetg, 

held  on  the day  of ,  &  by  a  resolon  passed  at  auch 

last  mentd  meetg  the  sd  A.  &  B.  were  duly  appted  liquidators 
of  the  sd  Co. 
The  same.        XVIII.  Whas  by  an  extraordinary  resolon  duly  passed  at  a 

Another       goul  meetg  of  the  Co,  held  on  the day  of ,  accdg 

form  (a),  ^  ^Jjq  xequiremts  of  the  Cos  Act,  1862,  it  was  resolved  that  it 
had  been  proved  to  the  satisfon  of  the  Co  that  it  could  not, 
by  reason  of  its  liabilities,  continue  its  business,  &  that  it  was^ 
advisable  to  wind  up  the  same,  &  the  sd  A.  was  duly  appted 
sole  liquidator  of  the  Co. 
Voluntary        xix.  Whas  by  an  order  of  the  Chancery  Divon  made  by 

to  be  con-    Mr.  Justice on  the day  of ,  on  the  hearg  of  & 

*  — - — ^— ^^— ^— — ^— ^^— ^— ^^— ^— ^— ^-^.^-_^— ^_^^— ^^— — — ^.^_^^— ^^^_^^_^^__— « 

(a)  See  the  Companies  Aot,  1862,  ss.  129, 133. 

(b)  See  the  Bankruptcy  Act,  1890,  8.  3. 
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peton  in  the  mre  of  the  Cos  Acts,  1862  to  1890,  &  of  the tinued  un- 

Co,  it  was  ordered  that  the  voluntary  windg  up  of  the  sd  Co  be  yfjj" °^'' 

continued  under  the  supervision  of  the  Ct,  &  that  such  pcdgs  in  Court  (6). 
the  voluntary  windg  up  might  be  adopted  as  the  judge  shd 
think  fit. 

XX.  Whas  by  an  order  of,  &c.,  as  in  last  fornix  it  was  ordered  Compui- 

*    A 

that  the  sd  Co  shd  be  wound  up  by  the  Ct,  under  the  provons  fng^up^Jnd 
of  the  Cos  Acts,  1862  to  1890,  &  by  an  order  of  the  sd  Divon  appoint- 

made  by,  &c.,  on  the day  of ,  the  sd  K.  was  duly  "^ciai 

appted  oflScial  liquidator  of  the  sd  Co.  liquidator 

XXI.  Whas  by  a  decree  of  the  High  Ct  of  Chancery,  made  j^^  j^ 

by  the  Vice-Chancellor  Sir  ,  on  the  day  of ,  Chancery. 

in  a  cause  whrin  the  sd  A.  was  pit,  &  B.  &  others  were 

defts  (being  a  suit  for  the  ppose  of,  &c.)»  an  acct  was 
directed  to  be  taken,  &c.,  &  it  was  amongst  other  things 
ordered,  &c. 

XXII.  Whas  by  the  judgmt  of  Mr.  Justice in  an  action  Judgment 

in  the Divon  of  the  High  Ct  of  Justice,  whrin  A.  was  cour?of 

pit  &  B.  &  others  defts  (being  an  action  for  the  ppose  of,  &c.),  J»w*i<»- 
it  was  amongst  other  things  ordered,  &c. 

xxm.  Whas  by  an  order  of  the  Chancery  Divon  [High  Ct  of  ^^^^^^^^ 

Chancery]  made  on,  &c.,  by  Mr.   Justice  [the  Vice-  summona. 

Chancellor],  upon  a  peton  presented,  or,  "  upon  an  applicon 
by  summons  in  chambers,"  in  the  sd  cause  &  in  the  mre  of, 
&c.,  by  the  sd  A.,  it  was  ordered,  &c. 

xxiw  Whas  by  the  certfe  of  the  Chief  Clerk,  or  [Master  Master's 

attached  to  the  chambers]  of  Mr.  Justice ,  made  in  the  sd 

cause,  dated,  &c.,  &  filed,  &c.,  it  was  certified,  &c. 

XXV.  Whas  these  psnts  have  been  [settled  &]  approved  as  "^^P'^J^*^ 
a  pper   convce  psuant  to  the  sd  order  as  appears  by  the 
signature  of  the  [Master  attached  to  the  chambers]  or  [Chief 
Clerk]  of  the  sd  judge  in  the  margin  hrof. 

XXVI.  Whas  the  sd  hds  have  been  considerably  altered  in  Alteration 
regard  to  their  subdivons  &  in  other  respts  by  the  shif tg  or  °  ^^*^  * 
removal  of  fences,  ditches,  or  other  boundary  marks  &  the 
erection  of  a  new  mansion  house  &  other  bldgs  since  the  date 

of  the  sd  indre  of,  &c.,  in  wch  the  ancient  description  thof 

(b)  See  the  Companiee  Act,  1862,  ss.  147  et  seq, 

(c)  See  the  Companies   Act,  1862,  ss.  79  et  seq.;  and  the  Companies 
(Winding-up)  Act,  1890. 
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is  contd,  &  the  same  sevl  hds  accdg  to  their  psnt  sabdivons, 
quantities  &  abuttals,  are  delineated  &  descd  in  the  map  or 
plan  hronto  annexed  &  in  the  table  of  referee  to  the  sd  map 
or  plan  contd  in  the  schdle  hto. 


Ooiitnci 
fbraleol 
fnAMa 
and  copy- 
liolda»  ftp- 
plkaUe  to 
privmie 
ooBtnctor 


Oontnci 
lor  aJeof 
iMHwMdg. 


Sftleby 


0<»tr»ot 
for  salo  by 
Irttstees. 


0(mir»o( 
for  pur- 


Intboductory,  &C. 

I.  Whas  the  sd  A.  has  agrd  with  the  sd  B.  for  the  sale  to 

him  for  the  sum  of   £ (a)   of  the  hds   hby  grted,  or, 

"  hby  assured,"  in  fee  simple  in  posson,  &  also  of  the  copyhd 
or  customary  hds  hinafter  covtd  to  be  surrendered  &  the 
inhance  thof  in  posson  accdg  to  the  custom  of  the  manor  of 
,  free  from  incumbces  [except  as  hinafter  mentd]. 

n.  Whas  the  sd  A.  has  agrd  with  the  sd  B.  for  the  sale  to 

him  for  the  sum  of  £ of  the  premes  comprd  in  the  hinbfe 

recited  {b)  indre  of  lease,  for  all  the  residue  now  to  come  of 
the  term  thby  grted  as  afsd,  subjt  to  the  rent  reserved  by  & 
the  covts  &  Condons  contd  in  the  sd  lease. 

ni.  Whas  by  the  diron  of  the  sd  A.,  the  hds  hby  assured, 

togr  with  other  hds,  were  on  the day  of  put  up 

for  sale  by  public   auction  at,   &c.  [accdg  to  certn  printed 

parlars  of  sale,  of  wch  parlars  lots  & comprd  the 

sd  hds  hby  assured],  &■  at  such  sale  the  sd  B.  was  the  highest 
bidder  for  &  ^-as  decld  the  pchaser  of  the  same  for  the  sum 
of  JE ,  or,  "  of  lot for  the  sum  of  £ ,  &  of  lot 


for  the  sum  of  £■ 


»> 


IV.  Whas  the  sd  A.  &  B.,  as  trees  of  the  sd  indre  of,  &c. 
[the  sd  will  of  the  sd  X],  &  in  exon  of  the  sd  power  of 
[trust  for]  sale  thrin  contd,  &  with  the  consent  (hby  testified) 
of  the  sd  C,  have  agrd,  &c.,  as  inform  i.  or  n. 

V.  Whas  the  sd  A.  &  B.,  as  trees  of  an  indre,  &c.,  being 
a  settlemt  of  certain  estes  situate,  &c.,  [the  will  dated,  &c.,  & 


Variation  (•)  ^  <5*s®  ®^  *  rent-charge  say:    "In  conson    of  the    perpetual 

for  salo  for   reut-chge  hinafter  reserved  &  limd  &  of  the  covts  &  provons 
ehaige.        hinafter  contd,  &  on  the  pt  of  the  sd  B.,  his  hrs,  exs,  ads,  & 
assns,  to  be  pformed  &  observed." 
(6)  For  several  leases  say,  "  sevl,  or,  *  respive/  hinbfe  recited," 

&o.,  and  make  simUar  alterations  throughout. 

(e)  This  form  is  for  use  where  it  is  necessary  to  refer  to  the  aactlon. 
The  forms  for  general  use  are  Nos.  i.  and  ii. 
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proved,  &c.,  of  X.  deced],  &  in  the  exon  of  a  trust  or  power  chase  by 

in  the  sd  indre  [will]  contd  for  the  investmt  of  moys  arisg  ^^^^^^^ 
thrunder  in  the  pchase  of  real  or  leasehd  estes  have,  with 
the  conBent  (hby  testified)  of  the  sd  C,  as  tenant  for  life  in 
posson  under  the  sd  settlemt  [will],  agrd  with  the  sd  D.  for 
the  pchase,  &c. 

VI.  Whas  the  sd  A.  &  B.,  as  trees  of,  &c.,  &  in  exon,  &c.  Contract 
&  with  the  consent  of,  &c.,  as  in  form  iv.,  have  agrd  to  sell,  when!Vth 
&  the  sd  C.  &  D.,  as  trees,  &c.,  as  in  the  last  form,  have  agrd  parties  are 

.1  0  '      r  trustees. 

to  pchase,  &c.,  as  inform  i.  or  ii. 

VII.  Whas  the  sd  A.  in  exercise  of  the  power  conferred  on  Contract 

.  for  sale  by 

him  by  the  sd  indre  of  mtge  [&  the  statute  in  that  behalf]  has  mortgagee 

agrd  with  the  sd  C.  for  the  sale,  &c.  ^^^J^ 

vin.  Whas  the  sevl  psons,  pties  hto  of  the  first  pts,  express  or 

accdg  to  their  sevl  &  respive  shares,  estes,  intts  &  powers,  "    "T* 

have  resply  agrd  with  the  sd  F.  for  the  sale  to  him,  for  the  for  sale  by 

sam  of  £ ,  of  the  entirety  of  the  hds,  &c.  ^^^J^ 

'  •/  '  common. 

IX.  Whas  the  sd  A.,  as  such  tenant  for  life  as  afsd,  actg  contract 
under  the  powers  of  the  Settled  Land  Acts,  1882  to  1890  (e),  for  »aie 

^  under  the 

has  agrd,  &c.  SetUed 

X.  Whas  the  sd  A.,  by  virtue  of  the  powers  conferred  on  ^^^  ^^^ 
him  by  statute  oi'  *'  by  the  sd  Act,''  or,  **  the  sd  Act  &  the  for**a^ 
Acts  incorpd  thwith,"  or,  **  the  Act  passed  in  the  Session  of  ^^^^  ^^ 

Parliamt  held  in  the   &  yrs  of  the  reign  of  her  under 

Majesty,  intituled,  &c.,"  oi',  ''  the  Act  Vict.  c.  — ,"  or,  ^^^^ 

"the  Act,  18—,"  has  agrd  to  sell  &  the  sd  B.  &  C,  *''   ''"^' 

by  virtue  of  the  powers  vested  in  them  by,  &c.,  have  agrd  to 
pchase,  &c. 

XI.  W^HAS  by  a  contract,  dated,  &c.,  &  made,  &c.,  the  sd  A.  Contract 
agrd  with  the  sd  B.,  subjt  to  the  sanction  of  the  High  Ct  of  subject* to 
Justice  being  obtained,  for  the  sale  to  him,  &c. :   And  whas  app«>^<^i  o^ 


(d)  II  the  settlement  has  been  previously  recited  (which  is  not  usually   Variation 

neoesearj),  recite,  *'  Whas  the  sd  A.  &  B.  as  the  j)sent  trees  of  ^^^^ 
the  sd  indre  of  settlemt  [will]  &  in  psuance  of  the  afsd  power  J^it^.'*'* 
[trust]  in  that 'behalf,  &  at  the  reqt  (hby  testified)  of  the  sd 
C.,  have  agrd,  &c.*' 

(e)  If  the  sale  includes  the  principal  mansion-house  or  land  occupied 
with  it,  and  is  made  with  the  consent  of  the  trustees,  add  here,  '  *  with  the 

OMisent  (hby  testified)  of  the  sd,  trees  "  ;  see  the  Act  of  1890,  s.  lo. 
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Court,  and 
order  (a). 


Order 

aathorifling 
Bale  of 
maDsion- 
hoTue,  &c., 
under  Set- 
tled Land 
Acts  (b). 

Contract 
for  sale, 
and  sub- 
contract. 


Part  of 
purchase- 
money  to 
remain  on 
mortga^. 

Agreement 
for  pay- 
ment of 
purchase - 
money  by 
instal- 
ments. 


Valuation 
of  timber 
(c). 


Agi-eement 
for  appor- 
tionment 


by  an  order  of  the  Chy  Divon  of  the  High  Ct  of  Justice,  made 

on  the day  of ,  in  an  action  in  wch was  pit,  & 

&  others  defts  [in  the  mre  of,  &c.],  the  sd  condonal  con- 


tract was  confirmed  &  ordered  to  be  carried  into  effect,  or, 
*'  the  sd  A.  &  his  succors  in  title,  was  &  were  authorised  to 
carry  the  same  into  effect." 

XII.  Whas  by  an  order  of  the  Chy  Divon,  made  on,  &c.,  the 
sd  A.  was  authorised  to  sell,  &c. 

XIII.  Whas  the  sd  A.  lately  contracted  with  the  sd  B.  for 

the  sale  to  him,  for  the  sum  of  £ ,  of  the  hds  hby  assured, 

but  no  convce  thof  has  yet  been  exted  to  the  sd  B. :  And  whas 
the  sd  B.  has  agrd  with  the  sd  C.  to  transfer  to  him  the 
benefit  of  the  sd  contract  upon  the  terms  of  the  sd  G.  paying 

to  him,  the  sd  B.,  the  sum  of  £ ,  makg  with  the  sd  sum 

of  £ ,  agrd  to  be  pd  by  the  sd  B.  for  the  pchase  of  the 


premes  as  afsd,  the  sum  of  £ . 

XIV.  Whas  upon  the  treaty  for  the  sd  pchase  it  was  agrd 

that  the  sum  of  £ ,  pt  of  the  sd  pchase-moy,  shd  be  seed 

to  the  sd  A.,  with  intt  for  the  same  at  the  rate  of,  &c.,  by  a 
mtge  of  the  sd  pchased  premes. 

XV.  Whas  it  has  been  agrd  that  the  sd  pchase-moy  of  £ 

shl  be  payable  as  follows,  that  is  to  say,  £ upon  the  exon 

of  these  psnts,  &  the  residue  thof  by  four  annl  instalmts  of 

£ each  on  the  day  of  ,  &c.,  with  intt  on  the 

ppal  sum  for  the  time  being  unpd  at  the  rate  of p.c.  p.a.^ 

to  commce  from  the  date  of  these  psnts,  &  to  be  payable  annlly 
with  the  instalmts  of  ppal. 

XVI.  Whas  by  the  sd  parlars  of  sale  it  was  stipulated  that 

all  timber  &  other  trees  of  the  value  of  £ shd  be  taken 

by  the  pchaser  at  a  valuon  to  be  made  as  thrin  mentd,  &  the 

timber  &  trees  on  the  premes  comprd  in  lot have  accdly 

been  valued  at  £ . 

XVII.  Whas  upon  the  treaty  for  the  sd  pchase,  it  was  agrd 
that  the  yrly  sum  of  £ shd  be  the  apportioned  pt  of  the 


(a)  This  may  be  used  fur  a  sale  in  an  action,  or  of  a  mansion-honse,  or 
land  occupied  with  it,  under  the  S.  L.  Acts,  unless  an  order  giving  general 
authority  to  sell  is  obtained  before  the  contract  is  entered  into,  as  in  the 
next  form. 

(6)  See  the  rules  under  the  Act  of  1882,  Form  vi. 

(c)  The  price  of  the  timber  would  usually  be  added  to  the  purchase-money 
without  the  need  for  this  recital. 
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fid  yrly  rent  of  £ payable  in  respt  of  the  hds  hby  assured,  of  rent 

but  that  the  consent  of  the  tenant  to  such  apportionment  shd  ^^^^  ^^ 
not  be  required. 

xvm.  Whas  the  sd  sum  of  £ remains  owing  to  the  sd  state  of 

A.  on  the  secy  of  the  sd  indre  of,  &c.  [indres  of  mtge  &  further  ^J*^'^***^ 
c^g6]»  but  all  intt  thron  has  been  paid  up  to  the  date  of  these 
psnts,  or,  "  Whas  there  is  now  owing  to  the  sd  A.  on  the  secy 

of,  &c.,  the  ppal  sum  of  £ ,  with  the  sum  of  £ for 

intt  thron,  makg  togr  £ . 

XIX.  Whas  it  has  been  agrd  that  the  sd  sum  of  £ ,  mtge  Agreement 

debt  <t  intty  shl  be  pd  to  the  sd  B.,  mtgee,  out  of  the  sd  pchase-  "JJ^^^'^f 
moy,  &  that  he  shl  join  in  these  psnts  in  mner  hinafter  mortgagee. 
appearg  \pr,  "  that  the  sd  pchase-moy  shl  be  pd  to  the  sd  B.  Various 
in  pt  dischge  of  the  sd  mtge  debt  so  due  to  him  as  afsd ''  \  or^ 

"  that  the  sum  of  £ ,  pt  of  the  sd  pchase-moy,  shl  be  pd 

to  the  sd  B.  in  pt  dischge,  &c." ',  or,  *^  the  sd  B.  havg  other 
sufiFt  secy  for  the  ppal  moys  &  intt  owing  to  him  on  the  secy 
of  the  sd  indre  of  mtge  [indres  of  mtge  &  further  chge]  of, 
&c.,  it  has  been  agrd  that  the  whole  of  the  sd  pchase-moy  shl 
be  pd  to  the  sd  A.,  mtgor,  &  that  the  sd  B.  shl  join,  &c."]. 

XX.  Whas  the  sum  of  £ ,  pt  of  the  sd  pchase-moy  of  Payment  in 

^— .  being  the  sum  required  at  the  current  market  rate  to  ^^^T 

pchase  the  sum  of  £ 2|  p.c.  Consold  Stk,  has  been  pd  mortgage 

by  the  sd,  pchaser,  to  the  sd,  mtgees,  &  has  been  invested  by  ^ 

them  in  the  pchase  of  that  sum  in  their  names  in  satisfon  of 
their  sd  mtge  debt. 

XXI.  Whas  the  sd  B.  has  agrd  to  join  in  these  psnts  for  the  Agnement 
pposes  &  in  mner  hinafter  appearg.  ®^  p*^  ^ 

xxn.  Whas  the  sd  A.  is  desirous  that  the  sd  pchased  premes  Ajb  to  form 
shl  be  conveyed  to  the  uses  &  in  mner  hinafter  expd.  ®'  convey- 

anoe. 

xxm.  Whas  it  has  been  agrd  that  [the  sd  pchased  premes  rj^^^  ^^^^ 
shl  be  assured  &  limd  in  the  mner,  &  subjt  to  the  rts  & 
restrons  hinafter  set  forth,  &  that]  these  psnts  shl  contain  the 
sevl  covts  &  stipulons  hinafter  expd. 

rxiv.  Whas  the  sd,  life  tenant,  being  desirous  that  the  sd  PorohaBe 
hds  so  agrd  to  be  pchased  by  him  as  afsd  shl  be  added  to  &  f^^^or 
held  with  the  hds  comprd  in  the  hinbfe  recited  indre  of  benefit  of 
settlemt,  has  agrd  to  pay  the  sum  of  £ out  of  his  own  estate. 


<d)  See  National  Debt  (Conyenion)  Act«  1888,  a.  21 ;  ante,  p.  71,  note. 
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Apportion- 
ment of 
purchafle- 
money 
between 
copyholds 
and  other 
property 
for  stamp 
dnty  {a). 


Introduc- 
tory to 
acknow- 
ledgment 
for  produc- 
tion of 
deeds  (5). 


The  same, 
for  serenJ 
sets  of 
deeds. 


pper  moys  to  make  up  the  pchase-moy  for  the  Bame  witht 
reservg  or  havg  any  claim  or  demand  for  reimbnrsemt  of  snch 
sum  or  any  pt  thof  or  any  equity  in  his  favour  by  reason  of 
such  paymt,  &  is  desirous  that  the  sd  hds  shl  be  conveyed  to 
the  uses  &  in  mner  hinafter  appearg. 

XXV.  Whab  for  the  ppose  of  the  Act  of  Parliamt  imposg  ad 
valorem  stamp  duties  upon  convces  on  sale,  it  has  been  agrd 

that  the  sum  of  £ ,  pt  of  the  sd  pchase-moy,  shl  be  the 

conson  for  the  sd  freehd  [&  leasehd]  hds,  &  that  the  sum  of 
£^ — ^  the  residue  thof,  shl  be  the  conson  for  the  sd  copyhd 
or  customary  hds,  [and  that  as  betn  the  sd  copyhd  or  custo- 
mary hds,  £ shd  be  the  conson  for  the  hds  held  of  the 

Manor  of i  and  £ shd  be  the  conson  for  the  hds  held 

of  the  Manor  of ]. 


XXVI.  Whas  the  sevl  [deeds  &]  documts  specified  in  the 
schdle  hto,  wch  are  in  the  posson  of  the  sd  A.,  relate  as  well 
to  the  hds  hby  assured  [^or,  assured  by  the  hinbfe  recited 
indre]  as  to  other  hds  of  the  sd  A.,  &  it  has  been  agrd  that 
the  sd  A.  shl  retain  the  sd  deeds  &  documts,  &  give  such 
acknmt  [&  undertakg]  in  relon  thto  as  is  hinafter  contd. 

XXVII.  Whas  the  sevl  [deeds  &]  documts  specified  in  the 
sevl  schdles  hto  relate  as  well  to  the  hds  hby  assured  [or, 
assured  by  the  hinbfe  recited  indre]  as  to  other  hds,  &  it  has 
been  agrd  that  the  deeds  &  documts  specified  in  the  first 
schdle  hto  shl  be  retained  by  the  sd  A.,  that  the  deeds  & 
documts  specified  in  the  second  schdle  hto  shl  be  retained  by 
the  sd  B.  &  C,  &  that  the  deeds  &  documts  specified  in  the 
third  schdle  hto  shl  be  retained  by  the  sd  D.,  &  that  such 
respive  pties  shl  give  such  acknmts  [&  (as  regards  the  sd  A.  & 
D.)  such  undertakgs]  in  relon  thto  as  are  hinafter  contd. 


(a)  Seethe  Stamp  Act,  1891,  bb.  68,  61. 

(6)  See  the  C.  A.  1881,  b.  9.    This  recital  is  now  usiiallj  emitted. 
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CONSIDERATION— RECEIPT  (c). 

I.  In  eonson  of  the  sum  of  £ now  (d)  pd  by  the  sd,  One  vendor 

pchcueTy  to  the  sd,  vendor,  [if  the  convce  be  witht  recitals  add^  Mn^aier. 

(c)  See  Elph.  Introd.  67,  84,  Elph.  Inteip.,  Chapter  XI.    The  C.  A.  1681   Receipt  for 
(8.  54),  provides  as  to  deeds  executed  after  the  commenoement  of  the  Act  considera- 
that  the  receipt  for  the  consideration  in  the  body  of  a  deed  shall  be  sufficient,  ^'°^- 
without  any  further  receipt  being  endorsed :  and  by  s.  55,  a  receipt,  whether 
in  the  body  of  the  deed  or  endorsed,  is  to  be  sufficient  evidence  of  the 
payment  in  favour  of  a  subsequent  purchaser  or  other  person  dealing  for 
value  without  notice,  although  the  consideration  was  not  in  fact  paid. 
There  is  therefore  now  no  object  in  endorsing  a  receipt,  except  where,  as  in 
the  case  of  some  companies  or  public  bodies,  it  is  the  practice  to  endorse  a 
receipt  signed  by  some  official  or  agent. 

The  same  Act,  s.  56,  provides  that  the  production  by  a  solicitor  of  a  deed  Payment  to 
containing  a  receipt,  in  the  body  or  endorsed,  executed  by  the  i>er8on  soUcitor. 
entitled  to  give  a  receipt  for  the  consideration,  shall  be  a  sufficient  authority 
for  the  payment  thereof  to  the  solicitor,  i.e.,  to  the  solicitor  of  the  person  to 
whom  the  money  is  expressed  to  be  paid ;  Day  v.  Woolwich,  (fc.^  Society,  40 
Ch.  D.  401.  As  to  the  previous  law,  see  Viney  v.  Chaplin,  4  Dr.  237 ;  2  De 
Q.  &  J.  468 ;  Ex  parte  Swinhanks,  11  Ch.  D.  525.  This  will  in  ordinary  cases 
save  trouble  by  superseding  the  necessity  for  a  special  authority  for  such 
payment.  Where  the  purchasers  are  trustees,  they  are  protected  in  respect 
of  the  payment  by  the  66th  section  of  the  Act. 

It  was  decided  that  the  enactment  in  s.  56  did  not  apply  where  the  "vniere 
vendors  were  trustees,  as  it  did  not  abrogate  or  alter  the  rule  that  trustees  yendors 
cannot  in  general  authorise  the  payment  of  trust  money  to  an  agent ;  Re  trustees. 
Bellamy,  24  Ch.  D.  387  ;  and  it  has  also  been  decided  (contrary  to  a  dictum 
in  Wthh  V.  Ledeam,  1  K.  &  J.  385),  that  trustees  cannot  in  general  authorise 
payment  to  one  of  themselves  {Re  Flower,  27  Ch.  D.  502) ;  the  result  being 
that  it  was  necessary  that  the  trustees  should  all  be  personally  present  to 
receive  the  money,  or  that  payment  should  be  made  to  their  joint  account  at 
a  bank  ;  but  this,  being  very  inconvenient  in  practice,  has  been  altered  by 
the  T.  A.  1808,  s.  17>  which  extends  s.  56  of  the  C.  A.  1881,  to  trustees, 
although  it  does  not  empower  them  to  delegate  the  receipt  of  the  purchase- 
money  to  an  agent  except  in  that  particular  mode.  The  doctrine  of  Re 
Bellamy  did  not  of  course  apply  to  mortgagees,  nor  doubtless  to  executors 
(who  in  this  and  other  respects  are  not  subject  to  the  same  strict  rules  as 
trustees) ;  the  new  Acts,  however,  expreasly  extend  to  executors  and 
administrators ;  see  the  Act  of  1888,  s.  1,  and  the  Act  of  1808,  s.  50.  It 
would  seem  from  the  principle  of  Re  Bella^ny,  that  payment  to  the  solicitor 
would  not  be  good  under  the  C.  A.  1881,  s.  56,  where  the  conveyance  is 
executed  by  the  vendor  by  attorney,  who  has  no  power  to  appoint  substitutes ; 
Re  HetUng,  [1808]  8  Ch.  260. 

Where  it  is  desired  to  exclude  the  statutory  authority,  a  notice  oounter- 


(4)  Or,  if  pfeferred,  **thi8  day,"  or  "  upon  or  bfe  the  exon  of 
these  psnts." 
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Several 
vendors 
Mid  several 
purchasers. 


YThere 
vendors  are 
a  company 
or  corxwra- 
tion. 


On  sale  by 
mortgagor 
and  mort- 
gagees» 
I>art  of 
purchase- 
money 
being  paid 
to  the 
latter. 


Release  of 
a  debt 
owing  to 
purchaser. 


Authority 
by  vendors 
for  pay- 
ment of 
purchase- 
money  or 
deposit  to 
solicitors. 


"for  the  pchase  of  the  fee  simple  in  posson  of  the  hds  hby 
assured,"  or  "  for  the  pchase  of  the  inhance  in  posson  of  the 
hds  hby  covted  to  be  surrendered,"  or  **  for  the  pchase  of  the 
hds  hby  assnd,"]  (the  rect  whof  the  sd,  vendor,  doth  hby 
acknowe). 

II.  In  conson  of  the  sum  of  £ now  pd   by  the  sd, 

pchasers,  to  the  sd,  vendorSy  in  the  proportions  &  mner  foUg, 

namely,  £ to  the  sd  A.,  &c.  (a)  (the  rect  whof  [of  wch 

respive  sums]  they,  the  sd,  vendors,  do  resply  hby  acknowe). 

in.  In  conson  of   the  sum  of   £ now  pd   by  the  sd, 

pchcaer,  to  the  sd,  Co  or  corporon,  or,  "  to  the  acct  of  the  sd, 

Co  or  corporon,  at  the Bank"  (the  rect  whof  the  sd,  Co 

or  corporon,  do  hby  acknowe,  or,  **  the  rect  whof  is  intd  to  be 
acknowed  by  a  mem  endorsed  on  these  psnts  signed  by,  some 
officer  or  agent,  &  the  paymt  whof  the  sd,  Co  or  corporon,  do 
hby  also  acknowe  "). 

IV.  In  conson  of  the  sum   of   £ now  pd  by  the  sd, 

pchaaer,  at  the  teqi  of  the  sd,  mtgor,  in  mner  follg,  namely, 

the  sum  of  £ ,  pt  thof,  to  the  sd,  mtgees,  in  full  [pt]  dis- 

chge  of  the  moys  owing  to  them  under  their  sd  mtge  secy  as 
afsd  (the  rect  whof  the  sd,  mtgees,  do  hby  acknowe),  &  the  sum 

of  £ ,  the  residue  thof,  to  the  sd,  mtgor  (the  rect  &  paymt 

in  mner  afsd  of  wch  respive  sums,  makg  togr  the  sd  pchase- 
moy  of  £ ,  the  sd,  mtgor,  doth  hby  acknowe). 

V.  In  conson  of  the  sum  of  £ so  owing  by  the  sd,  vendor, 

to  the  sd,  pchaser,  as  afsd,  from  the  paymt  whof  &  from  all 


manding  it  ehoiild  be  sent  to  the  aolioitor  of  the  parchaser  or  other  party  by 
whom  the  money  is  payable.  The  following  is  a  form  of  express  authority 
for  payment  to  the  solicitor : 

"  To  C.  &  D.,  pchasers. 

Sale  of  ppty  in . 

We  hby  authorise  &  reqt  you  to  pay  to  our  solor,  X.,  of, 
&c.,  the  amt  of  the  deposit  [pchase-moy]  payable  by  you  to 
us  on  the  exon  of  the  agrmt  for  [complon  of]  the  sale  of  the 
above-mentd  ppty.    Dated,  &c. 

Signed   j  ^  |  t'endor«." 

(a)  If  the  vendors  are  aU  absolute  beneficial  owners  the  purchase-money 
may  be  expressed  to  be  paid  to  them  jointly  on  their  joint  receipt  without 
any  apportionment ;  see  Lewin,  492,  707. 
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claims  &  demands  in  respt  whof  the  sd,  pchaser,  doth  hby  rele 
the  sd,  veTidor,  his  hrs,  exs  &  ads,  &  in  conson  of  the  further 

sum  of  £ now  pd  by  the  sd,  pchaser,  to  the  sd,  vendor 

(the  rect  of  wch  sum  of  £ ,  makg  with  the  sd  sum  of 

£ the  sd  pchase-moy  of  £ ,  the  sd,  vendor^  doth  hby 

acknowe). 

Ti.  In  conson  of  the  sum  of  £ havg  inunedly  bfe  the  Transfer  of 

axon  of  these  psnts  been  applied  by  the  sd,  pchaser,  in  the  yendor  or 
pchase  in  the  name  of  the  sd,  vendor  [mtgee'],  of  the  sum  of  mortgagee. 

£ 23    p.c.    Consold    Stk    (the    pchase    in  mner    afsd 

of  wch   sd   sum  of  stk,  the   sd,   vendor  [rntgee"],  doth   hby 
acknowe). 

vn.  In  conson  of  the  sd  sum  of  £ havg  been  pd  into  Ct  Money  paid 

as«hinbfe  is  recited  (the  paymt  whof  is  hby  acknowed),  "^ 

vin.  In  conson  of  the  rent-chge  hinafter  limd  &  seed  to  B«»t- 
the  sd,  vendor,  &  of  the  covts  by  the  sd,  pchaser,  hinafter  ^  ^"^ 
contd. 

IX,  In  conson  of  the  respive  paymts  &  mres  hinbfe  recited  &  Conaidei*- 
of  the  premes  [<fc  of  the  covts  by  the  sd,  pchaser,  hinafter  contd,  iJ^^Som"* 
&  for  the  other  consons  hrin  appearg].  '^**!SmL 

of  deed. 


PARCELS  (6). 


Bbal  Estate. 

I.  All  that  pee  of  land  contg  [by  estimon,  or, "  admeasure-  J*nd  and 

mt,'*  ar,  "  accdg  to  a  recent  admeasuremt "] acres, 

roods,  <fe perches  or  thrabts,  situate  in  the  parish  [town- 
ship] of in  the  coy  of ,  &  bounded  on  or  towards  the 

north  by  land  now  or  late  of  A.,  on  or  towards  the  south  by  the 

high  road  from to ,  on  or  towards  the  west,  <fcc.,  And 

ALSO  all  that  other  pee  of  land  contg,  &c.,  situate,  &c.,  & 
bounded,  &c.,  togr  with  the  messe  or  tenemt  &  outbldgs 

(a)  See  L.  T.  B.  84. 

(6)  See  I  Dar.  Free.  p.  61  et  $eq.,  275  et  seg.;  Elph.  Introd.,  89,  Elph. 
Interp.,  153.  See  other  fomia  under  the  heads,  Lbassb  (Housbs,  &e.)> 
Lka8S8  (Minino),  SBTTLxmirrB  (Psbsomal),  and  SsTTLsminn  (Real). 
In  districts  where  registration  is  oompnlsory  it  will  be  convenient  to  convey 
by  reference  to  the  Ordnance  Map,  L.  T.  B.  209. 

X.B. — VOL,   !•  26 
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The  same. 

Another 
form. 


erected  or  standg  on  the  sd  last-mentd  pee  of  land,  all  wch 

premes  were   lately  in  the   tenure  or  occupon   of  ,  his 

undertenants  or  assns,  &  are  now  in  the  tenure  or  occupon  of, 

Copyholds.    &c.  [^for  copyhds  add,  to  wch  premes  the  sd  A.  was  admitted 

tenant  out  of  ct,  or,  ''  at  a  ct  held  for  the  sd  manor,"  on  the 

day  of on  the  surrender  of  X.,  or,  **  as  the  hr  of  Y. 

deced  "]. 

11.  All  that  messe  or  tenemt,  yard,  garden,  &  outbldgs,  k 
all  those  pees  of  meadow  or  pasture  land  adjoing  thto  &  held 

thwith,    situate,  &c.,  &  cong,  &c.,  &  now  known  as  

{boundaries  as  in  form  i. ;  or  referee  to  plan,  see  fonn  xiii.,  d- 

tenancies^* 

in.  All  that  messe  or  tenemt  with  the  yard,  gardens,  coach- 
house, stables,  offices  &  outbldgs  thrunto  belongg,  situate  & 

being  No. on  the  west  side  of street,  or,  "  known  as, 

&c.,  situate  in  the  road,"  in  the  parish  of  ,  in  the 

coy  of ,  &  contg  in  width  frontg,  &c., ft,  &  at  the  back 

or  rear  thof ft,  &  in  depth  on  the  west  side  thof ft, 

&  on  the  east  side  thof  — 


House  in 
town  (a). 


Newly- 
erected 
houses. 


5^everal 
pieces  of 
land. 


Farm. 


—  ft,  be  the  same  sevl  dimensions 
little  more  or  less,  &  abuttg  towards  the  west,  &c.,  &c.  [add 
referee  if  need  he  to  the  plan,  see  form  xiii.,  the  dimensions  d' 
abuttals  being  in  that  case  given  on  the  plan,  dt  tenancies'\, 

IV.  All  those  pees  or  plots  of  land  situate,  &c.  [&  lately 
formg  pt  of  certn  fields  or  closes  of  land  known  as,  &c.],  &  all 

those messes  or  dwg-houses,  shops,  &  outbldgs  erected 

or  now  in  course  of  eron  on  the  sd  respive  pees  or  plots  of  land 

&  known  as  or  intd  to  be  called  Nos.  — ,  — ,  &  — ,  in 

street  [add  rejerce  to  plan  if  thought  necy,  see  form  xiii.] 

v.  All  those  pees  of  land  &  hds,  situate,  &c.,  contg  in  the 
whole,  &e.,  or  thrabts,  &  with  the  respive  quantities  &  boundaries 
thof  hinafter  more  parlarly  mentd  (that  is  to  say),  first  a 
pee  of  land  called,  &c.,  contg,  &c.,  &  bounded,  &c.,  secondly, 
&c.,  &e.,  be  the  sd  respive  quantities  little  more  or  less  [or 
howsr  orwise  the  sd  respive  lands  &  premes  may  be  called, 
known  or  bounded],  wch  premes  were  formerly  in  the  tenure 
or  occupon  of,  &c.,  &  are  now  in  the  occupon  of . 

VI.  All  that  messe  or  farm-house  with  the  outbldgs  &  the 
sevl  closes  or  pees  of  land  known  as  the farm,  situate  in 

(a)  As  to  the  description  where  the  vendor  owna  two  buildings,  one  partly 
overhanging  the  other,  see  Layboum  v.  OridUy,  [1892]  2  Ch.  53. 
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ihe  parish  of &  coy  of ,  &  comprisg  in  the  whole 

acres,  &c.,  or  thrabts  [add  parlars  as  in  last  form,  or  by 

referee  to  schdle  d  plan,  <&  tenancy']. 

VII.  AiiL  THAT  pee  of  land  situate,  &c.,  the  boundary  line  A  small 

irr€sii1ftr 

whof  startg  from  the   north  comer  thof  runs  towards  the  piece  of 
south-east  next  the road ft,  &  then  breaks  north-  ^"^»  ^'^*^ 

measure- 
eastward  ft,  &  from  thence  runs  south-eastward ft,  menta  in 

A  then  returns  towards  the  south-west  ft,  &  then  runs  ^^^ 

towards  the  north-west  in  a  curved  line  adjoing  the  pee  of 
land  next  hinafter  mentd ft,  &  then  towards  the  north- 
east back  to  the  startg  point  next,  &c., ft.,  add  tenancy, 

vin.  The  land  regrd  under  the  title  nod in  the  parish  Registered 

of ,  in  the  district  of &  coy  of . 

rx.  All  those  the  manors  or  lordships  or  reputed  manors  Manors  {h). 
or  lordships  of,  &c. 

X.  All  that  mansion-house  with  the  park,  gardens,  bldgs,  Mansion- 

lands,  &  hds  occupied  or  held  thwith,  knowTi  as  the este,  estet©  *"^ 

contg,  &c.  [referee  to  schdle  dt  map,  see  form  xni.] 

XI.  All  that  land  covered  with  water,  situate,  &c.,  called  or  i^i^e. 

inown  as lake,  &  estimated  to  comprise acres,  or 

thrabts,  now  in  the  tenure  or  occupon  of,  &c, 

xn.  All  those  pees  of  land,  &c.,  &c.,  togr  with  half  the  bed  Land 

or  soil  of  the  river where  the  same  adjoins  the  sd  respive  river^ccjf 

pees  of  land,  &  the  rt  of  fishing  in  the  sd  river,  &  all  rts 
incident  to  the  ownership  of  such  half  of  the  bed  of  the  sd 
river,  &  all  such  other  rts  in  or  over  the  sd  river,  &  the  bed, 
soil,  &  water  thof,  as  the  sd,  vendor,  is  entled  to  as  owner  of 
the  lands  hby  conveyed. 

xin.  All  that,   &c.,  situate,   &c.,  wch  premes  are  more  Reference 
parlarly  descd  in  the  schdle  (d)  hrunder  written  &  [with  the  JS^a^^"^° 

(b)  See  p.  272,  note.    Elpli.  Interp.  592. 

(c)  As  to  the  presumption  that  half  the  bed  of  a  river  or  half  the  soil  of  a  Rivers  and 
hig'hway  passes  tinder  a  grant  of  adjoining  land,  and  how  it  may  be  rebutted,  highways. 
.see  MickUthwaib  ▼.  Ntwlay  Bridge  Co.,  33  Ch.  D.  133;  Dufce  qf 'Devonshire  v. 
PaHinton,  20  Q.  B.  D.  263 ;  Pryor  v.  Petre,  [1894]  2  Ch.  11 ;  Elph.  Interp.^ 

179  et  seq.,  and  as  to  the  effect  of  a  gradual  change  of  the  bed,  see  Hindson 
T-.  Aihby,  [1896]  2  Ch.  1,  reversing  ib.,  1  Ch.  79.  It  seems  doubtful  whether 
the  presumption  applies  to  an  award  under  an  Inclosure  Act,  Ecroyd  v. 
CouUhard,  [1897]  2  Ch.  554,  at  p.  567.  It  was  held  to  apply  to  streets  in  a 
town.  Re  WhUe*$  Chanties,  42  Sol,  J.  429,  [1898]  1  Ch.  659 ;  but  it  must  be 
remembered  that  roads  in  a  town  may  have  formed  part  of  a  building  estate 
where  the  roads  were  reserved  to  the  vendor. 

(d)  The  schedule  of  parcels  may  be  divided  into  columns  containing,  1,  the 

25  2 
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Reference 
to  deposited 
plans  and 
books  of 
reference. 


Schedule 
and  plan 
not  to 
control 
description 
in  body  of 
deed  (c). 


respive  boundaries,  or  "  abuttals,"  thof]  are  for  greater 
clearness  delineated  or  shown  on  the  map  or  plan  (a)  annexed 

hto,  or,  "  drawn  in  the  margin,"  or^  **  on  the  back  of  the 

skin,"  of  these  psnts,  &  thrin  coloured  red,  or,  "thrin 
surrounded  by  a  red  verge  line,"  [such  schdle  &  map  being 
resply  taken  from  the  ordnance  survey  map  of  the  sd  parish 
of ,  &  the  book  of  referee  to  such  survey  (6)]. 

XIV.  All  wch  premes  are  delineated  in  the  plan  drawn  in 
the  margin  of  these  psnts  &  thrin  coloured  red,  &  in  the  same 
plan  &  also  in  the  deposited  plans  &  books  of  referee  of  the 

sd  railway  for  the  sd  parish  of are  distinguished  by  the 

nos resply. 

XV.  All  those,  &c.,  [pceh  with  referee  to  schdle  d  plari} 
wch  schdle  &  plan  are  intd  &  shl  be  taken  merely  as  assistg 
&  explaing  the  description  hinbfe  contd  &  not  as  in  any  way 
govemg,   controUg,  restrictg   or  enlargg  the   same    in    the 


numbers  on  the  map ;  2,  the  names  by  which  the  fields,  &c.,  are  commonly 
known ;  3,  the  state  of  cultivation,  &c. ;  4,  the  acreage ;  and  5,  the  names  of 
the  tenants. 
As  to  use  (a)  As  to  the  care  requisite  in  the  use  of  a  plan,  see  2  Dart,  Y.  &  P.,  1093, 

of  plan.  1094 ;  Miehlethwait  r.  Nevolay  Bridge  Co.,  33  Ch.  D.  133.  The  descriptioa 
should  not  be  entirely  dependent,  as  it  sometimes  is,  on  the  colouring  of  the 
plan;  to  guard  against  this,  the  acreage  or  dimensions  in  square  yards,  or 
the  lateral  dimensions  in  feet  (if  a  small  property),  should  be  given  in  the 
body  of  the  deed  or  schedule,  and  not  on  the  plan  only.  Colouring  by  a 
verge  line  makes  it  more  difficult  to  tamper  with  the  deed.  If  it  is  desired 
to  guard  against  the  plan  controlling  the  description,  form  xy.,  itrfra,  may 
be  used.  There  are  perhaps  few  things  in  which  more  carelessness  is  to  be 
met  with  in  proportion  to  their  importance  than  the  preparation  of  plans ; 
but  the  use  of  the  Ordnance  map  minimises  the  risk  of  error.  It  would 
greatly  simplify  the  examination  and  comparison  of  parcels  in  abstracts  if 
the  points  of  the  compass  were  always  marked  on  plans,  with  the  North  at 
the  top. 
As  to  (fi)  ^  discrepanpy  between  the  quantities  in  the  muniments  and  the 

Ordnance  Ordnance  Survey  may  arise  from  the  acreage  in  the  latter  being  always 
Survey.  measured  to  the  centre  of  the  hedge,  without  regard  to  the  ownership  of  the 
hedge  and  ditch.  It  was  formerly  common  to  refer  to  the  map  and  book  of 
reference  of  the  tithe  apportionment,  but  this,  though  most  useful  in  its 
day,  and  still  so  as  an  aid  in  identifying  parcels  in  investigating  titles,  is 
becoming  superseded  for  this  purpose  by  the  Ordnance  Survey,  and  the  use 
of  the  Ordnance  map  in  the  registration  of  titles,  see  L.  T.  B.  209,  is  an. 
additional  reason  for  using  it  in  conveyancing  transactions.  As  to  the  uso 
of  the  Ordnance  map  as  evidence  of  boundaries  see  Cat<m  v.  fldmitton,  63^ 

J .  Jr.  oU4t 

(c)  Or  the    foUowing   may  be   used:    "  WcH  premeS  by  Way  of 

identificon,  &  not  of  limiton,  are  delineated,  &c." 
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event  of  any  variance  or  discrepancy  betn  the  sd  schdle  or 
plan  &  the  sd  description,  [and  all  other  (if  any)  the  messes, 
lands,  tenemts,  or  hds  wch  are  comprd  or  descd  in  the  sd 
schdle  hto,  but  are  not  comprd  in  the  description  hinbfe 
contd]. 

XVI.  All  those,  &c.,  viodern  description,  wch  premes  were  i^ndB, 
formerly  pt  &  peel  of  lands  called,  &c.  [were  formerly  descd  &  modem 
conveyed  by  the  description  foUg,  namely,  &c.,  or,  "by  the  J****pid 
sevl  names,  &  as  in  the  tenure  or  occupon  of  the  sevl  psons,  &  tion. 
as  contg  the  sevl  quantities  mentd  &  set  forth  in  the  schdle, 

XVII.  All  &  sinor  the hds  &  premes  by  the  hinbfe  Freeholdg 

recited    [within    written]    indre  of,    &c.,    grted    or    orwise  ©Doe. 
assured. 

xvin.  All  &  sinor  the  hds  &  premes  comprd  in  or  ^J^^.*^ 

demised  by  the  hinbfe  recited  [within  written]  indre  of  lease  ence  to 
of,  &c.  (rf).  ****■ 

XIX.  All  &  sinor  the  pees  of  land,  mines,  minis,  powers,  The  same. 
<fe   privileges   &   all  other  the  hds  &  premes  comprd  in  &  Mining 
demised  &  grted  resply  by  the  hinbfe  recited  indre  of,  &c. 

XX.  All  such,  &  so  many,  &  such  pts  &  pt  of  the  sevl  pees  where 
of  land,  messes,  or  tenemts  &  hds  hinafter  descd,  as  are  of  ^^^^^^ 
freehd  [copyhd]  tenure  (that  is  to  say),  all  that,  &c.  holds  inter- 

XXI.  All  that  undivided  moiety,  or  eql  half  pt  or  share,  or,  ™" 

"eql  undivided  pt  or  share"  [&  all  other  the  share,  share  of 

este,  &  intt,  if  any,  of  him,   the  sd  A.]   of  &  in  all  those  '^'y* 
messes,  &c. 

xxn.  All  that  the  remr  or  reversion  in  fee  simple  of  the  Bevenion 
sd  A.,  expectant  &  to  take  effect  in  posson  upon  the  dece  &  yi^ed  share 
failure  of  issue  of  the  body  of  the  sd  B.,   of  &  in  all  that  ^!Ljf^ 

eql  undivded  pt  or  share  of  &  in   all  that  the  one 

undivided  moiety,  &c.,  late  of  the  sd  tester  X.,  deced,  (being 

equivalent  to  one  eql pt  of  the  entirety,)  of  &  in  all 

tliat,  &c. 


(d)  For  a  plan^  say,  '*  wch  premes  for  greater  clearness,  &  not 
80  as  to  restrict  or  enlarge  the  description  hinbfe  contd,  are 
delineated  on  the  plan  in  the  margin  hrof,  &  thrin  coloured, 
&c."  For  several  leases,  say,  "  the  respive  hinbfe  recited  indres 
of  lease  of,  &c." 
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Rent-  XXIII.  All  that  fee  farm  rent  or  perpetual  yrly  rent-chge 

of  £ chged  upon  &  issuing  out  of  the  pees  or  plots  of 

land  delineated  in  the  plan  drawn  in  the  margin  of  these 

psnts  &  thron  coloured,  or,  edged ,  &  all  future  imj-mts 

of  the  sd  rent-chge,   togr   with   all  powers   &  remedies   for 

recovery  of  the  sd  rent-chge,  &  the  full  benefit  of  all  covts, 

Condons,  and  provons  contd  in  the  sd  indre  of,  &c.,  for  securg 

the  same. 

Coal  mines       XXIV,  All  the  mines,  veins,  or  seams  of  coal  &  caniiel  in 

surface.       or  Under  all  those  lands,  &c.,  togi-  with  the  full  rt  &  power 

of  makg,   sinkg,  maintaing,  &  using  all   such  pits,   shafts, 

drifts,  levels,   drains,  watercourees,  &  reservoirs,  &  of  con- 

structg,   erectg,   maintaing,   &   using  all   such   spoil   banks, 

railroads,  tramroads,  &  other  roads,  bridges,  culverts,  bldgs, 

works,   engines,   machy,    &   convces  whatsr,   and   of    doing 

all  such  things  in,  under,  upon,  through,  or  over  the  same 

lands  or  any  pt  thof  as  may  be  necy  or  convenient  for  searchg 

for,  workg,  gettg,  dressg,  preparg,  carryg  awaj'  &  disposg  of 

the  same  mines  or  seams,  &  the  coal  to  be  gotten  thfrom, 

makg  from  time  to  time  nevs  to  the  sd,  vendiyr,  his  hrs  & 

assns,  &  his  &  their  lessees  &  tenants,  reasble  compenson  for 

all  damage  thby  done  or  occasd  to  the  sd  lands,  or  any  bldgs 

thron  (a). 

Fixed  XXV.  TooR  with  all  machy,  steam  &  other  engines,  mills, 

machinery,   factories,  workshops,  sheds,  bldgs,  rlys,  tramways,  turn-tables, 

erons,  fixtures,  &  works  afiixed  or  attached  to  the  soil  or  freehd 

of  the  sd hds  &  premes  hinbfe  assured. 

AdvowBon.        XXVI.  All  THAT  the  advowson,  &  perpetual  rt  of  presenton 

of  &  to  the  rectory  [vicarage]  of  the  parish  chm-ch  of  « , 

in  the  coy  of ,  &  the  rts  &  appurts  thto  belongg. 

Next  pre-         XXVII.  All  THAT  the  rt  of  presenton  to  the  rectory  [vicarage] 

of  the  parish  church  of ,  in  the  coy  of ,  for  the  next 

avoidce  of  the  same  only. 
Tithes.  xxviii.  All  &  all  mner  of  tithes  of  corn,  grain,  k  hay,  &  ail 

other  tithes  whatsr,  both  great  &  small,  &  peels  &  portions 
thof,  &  all  moduses  &  rent-chges  in  lieu  or  commuton  of  tithes 
issuing  or  payable  out  of  or  in  respt  of  the  lands  &  hds  situate, 
&c.,  descd  in  the  schdle  hrunder  written. 


(a)  See  also  the  forms  of  reservations  of  minerals,  p.  3d4  et  seq. 
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XXIX.  TooR  also  with  full  rt  &  liberty  for  the  sd,  pchaser,  Right  of 
his  hrs  [exs,  ads,]  &  assns,  the  owners  &  occupiers  of  the  sd  ^^• 
masse  &  hds,  &c.,  [in  common  with  the  sd  A.,  his  hrs  &  assns, 

&  the  owners  &  occupiers  for  the  time  being  of  the  other 
houses  situate,  &c.,  or,  **  with  all  other  psons  who  have  or 
may  hrafter  have  the  like  rt,'']  at  all  times  hrafter,  by  day 
or  by  night,  &  for  all  pposes,  mth  or  witht  horses,  carts, 
carriages,  or  waggons,  laden  or  unladen,  to  go,  pass,  &  repass, 
&  to  drive  cattle,  sheep,  &  other  animals  along,  over,  &  upon 

the  sd  street  or  road,  called,  &c.,  ar^  "  leadg  from  to 

,"  [delineated  on  the  sd  plan  &  thrin  coloured  red],  [the 

sdy  pchasei',  his  hrs  [exs,  ads,]  &  assns,  from  time  to  time 
payg  his  or  their  due  proportion  with  such  other  owners  or 
occupiers  as  afsd  [accdg  to  the  extent  of  his  or  their  frontage] 
of  the  expse  of  maintaing  the  sd  street  or  road  &  the  fences 
adjoing  the  same  in  pper  repair,  until  the  same  shl  be  adopted 
by  the  District  Council  or  other  local  authority]. 

XXX.  Took  also  with  the  rt  for  the  sd,  pchasery  his  hrs  [exs.  The  same, 
adsj  &  assns,  the  owners  &  occupiers  of  the  sd  messe  &  hds,  dweiUDg-^ 
known  as,  &e.,  at  all  times  hrafter,  but  on  foot  only  [&  betn  ^^^^  ^^^y- 
o'clock  in  the  forenoon  & o'clock  in  the  afternoon 

only],  or,  "  &  for  all  pposes  connected  with  the  use  &  occupon 
of  the  sd  messe  &  hds,  or  any  messe  hrafter  erected  on  the 
site  thof  as  a  private  residce,  but  not  further  or  orwise,  with 
or  witht  horses  or  other  animals,  carts,  carriages,  or  waggons, 
laden  or  unladen,"  to  go  &  return  along  &  over  the  private 

road  or  way  leadg  from  the  sd  messe  &  hds  to [marked 

on  the  sd  plan]  [the  sd  pchaser,  his  hrs,  &c.,  at  his  or 

their  expse,  keepg  the  sd  road  or  way  &  the  fences  &  gates  thof 
at  all  times  in  good  repair  &  condon]. 

XXXI.  TooR  with  full  &  free  rt  &  liberty  for  the  sd  C,  his  The  same. 
hrs  &  assns,  at  all  reasble  times  hrafter,  to  pass  &  repass,  p^urp^"^ 
with  or  witht  horses  &  carts,  for  the  ppose  of  carryg  timber 

&  other  wood  &  stone  from  the  sd  lands  &  premes  hby 
assured  over  the  other  lands  belongg  to  the  sd,  vendor, 
situate,  &c.,  or  as  the  case  may  be,  but  for  no  other  ppose, 
doing  thby  no  unnecy  damage  &  makg  compenson  for  all 
damage  thby  done  or  occasioned  to  such  other  land  or  the 
timber  or  other  trees,  underwood,  or  crops  thron. 
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The  Bame, 
for  water- 
ing catUe. 


Right  to 
use  roads 
and  drains 
on  building 
estate. 

Short  form. 


Rights  of 
light  (a). 


Benefit  of . 
covenant  of 
indemnity 
against 
death 
duties  en- 
tered into 
by  a  previ- 
ous vendor. 

Benefit  of 
restrictive 
covenants 
(ft). 


Clause 
providing 


xxxn.  ToGR  with  fall,  &c.,  at  all  times  hrafter  to  pass  &  re- 
pass with  cattle  &  other  animals  from  the  lands  hby  assured 

along  the  roadway  marked on  the  sd  plan  to  the  river 

for  the  ppose  of  waterg  sach  cattle  &  other  animals  at 

the  point  marked on  such  plan. 

xxxin.  ToGR  with  the  rt  at  all  times  hinafter  [in  common, 
&c.,  as  in  form  xxix,  or,  "  in  common  as  afsd/']  to  use  the 
sd  roads  or  intd  roads  known  as,  &c.,  or  '^  all  common  roads 

made  or  to  be  made  on  the   sd  este,"  <fe  all  sewers, 

drains,  &  water-courses  now  or  hrafter  made  or  passg  under  or 
along  any  of  the  sd  roads. 

xxsiv,  ToGR  with  the  perpetual  use  of  such  windows  as 
the  sd  B.,  his  hrs  or  assns,  shl  at  any  time  deem  expedient  to 
open  in  any  bldgs  to  be  erected  on  the  sd  land  hby  conveyed, 
in  the  front  or  west  side  of  such  bldgs,  &  the  rt  to  the 
unimpeded  access  of  light  &  air  to  all  such  windows. 

xxxv.  TooR  with  the  benefit  of  the  covt  of  the  sd  X.,  contd 
in  the  sd  indre,  &c.,  for  paymt  of  the  duties  [or,  succession 
duty]  wch  will  become  payable  on  the  death  of  the  sd  Y.,  as 
hinbfe  mentd,  &  the  rt  to  be  indemnified  by  the  sd  X.,  his 
hrs,  exs,  &  ads  in  respt  of  the  liability  to  such  duty  psuant  to 
the  sd  covt. 

xxxvi.  ToGR  with  the  benefit  of  the  covts,  restrons,  & 
Condons  contd  in  the  sd  indre  of,  &c.,  restrictive  of  bldg  on 
or  user  of  the  pees  of  land  thby  assured  [with  power  in  the 
name  of  the  sd  vendor,  but  at  the  sole  risk,  cost,  &  expse  of 
the  sd,  pchaser,  his  hrs  &  assns,  to  sue  upon  or  enforce  the 
pformce  &  observce  of  the  sd  covts,  restrons,  &  condons,  or 
any  of  ihem]. 

xxxvii.   Or  by  whatsr  other  name  or  names,   quantities 


(a)  It  will  be  seen  that  this  easement  is  more  extensive  than  an  easement 
of  "  ancient  *'  lights,  and  might  prove  very  onerons. 

(b)  As  to  the  right  of  a  purchaser  of  one  of  several  plot-s  laid  oat  for 
building  to  the  benefit  of  the  restrictive  covenants  entered  into  by  the 
purchasers  of  the  other  plots,  see  above,  p.  295.  That  the  benefit  of 
restrictive  covenants  should  be  expressly  conveyed,  see  Renals  v.  Cowlishaw, 
9  Ch.  D.  125,  11  Ch.  D.  866;  Tucker  v.   Vowles,  [1893]  1  Ch.  195.    As  to 

meaning  of  '*  aSSns  '*  of  the  vendor  in  a  restrictive  covenant,  Everett  t. 
Remington,  [1892]  3  Ch  148 ;  Haynes  v.  King,  [1893]  3  Ch.  440. 
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errors  in 

ion 


(whether  more  or  less),  qualities,  descriptions,  or  other  against 
parlars,  the  sd  sevl  manors,  advowson,  capital  &  other  ^"pt 
messes,  farms,  lands,  cottages,  rents,  tithes,  hds,  &  premes  in  schedule, 
hinbfe  in  the  Ist,  2nd,  &  8rd  pts  of  this  schdle  descd,  or  any 
of  them,  or  any  pt  or  pts  thof  resply  are,  or  is,  or  has  been  at 
any  time  htofore  called,  known,  tenanted,  distinguished,  or 
descd,  &  notwg  any  mistake,  omission,  or  misrecital  of  the 
nnmbers,  referees,  quantities,  qualities,  acreages,  tenants' 
names,  or  other  parlars  or  description  hinbfe  contd. 

Personal  Estate. 
I.  All  that  poly  of  assurce  on  the  life  of  the  sd  A.,  effected  ^^^^^  ^^ 

*     *'  aasarancc. 

in  the Assurce  Socy,  in  the  name  of  the  sd  A.,  dated, 

&c.,  nod.,  &c.,  for  the  sum  of  £ ,  &  under  the  annl  prem 

of  £ ,  &  the  sd  sum  of  £ assured  thby,  &  all  bonuses, 

addons,  &  moys  to  become  payable  under  the  said  poly,  &  the 
full  benefit  thof. 

n.  All  those  sevl  pols  of  assurce  on  the  lives  of  the  sd  K.  Several 
&  L.  resply,  the  parlars  whof ,  showg  the  ofl&ces  in  wch  &  the  described 
psons  in  whose  names  the  same  resply  were  effected,  &  the  in  schedule 
sams  assured  thby,  &  the  dates  &  nos.  thof,  &  prems  payable 
in  respt  of  the  same,  are  contd  in  the  schdle  hto,  &  all  moys 
assured  by  or  to  become  payable  under  such  respive  pols. 

m.  All  that  the  hinbfe  recited  bond,  ovy  **  All  that  bond  ^^^  debt 
dated,  &c.,  under,  the  hand  &  seal  of  the  sd  A.,  whby  the  sd 

A.  became  bound  to  the  sd  B.  in  the  penal  sum  of  £ 

conditioned  for  the  paymt,  &c.,"  &  the  ppal  moy  &  intt  now 
due  &  henceforth  to  become  due  for  the  same,  &  the  full 
benefit  &  advantage  thof. 

IV.  All  the  este  &  intt  of  him  the  sd,  vendor^  under  the-  fi^® 
hinbfe  recited  indre  of  settlemt  [will]  durg  his  Ufe  in  the  stks,  personalty, 
funds,  &  sees  or  **ppty*'  specified  in  the  schdle  hto,  or  wch 

may  hrafter  represent  or  be  substituted  for  the  same,  or  any 
pt  thof,  &  in  the  intt,  divids,  &  annl  produce  thof  resply. 

V.  All  that  the  share,  este,  &  intt  of  him  the  sd,  vendor,  B^^eiwon- 
onder  the  hinbfe  recited  indre  of  settlemt  [will]  expectant  &  in  penon- 

. alty. 

(c)  The  polideii  may  be  conveniently  described  in  a  schedule  arranged  in 
oolmnns,  giving  the  particulars  here  indicated. 
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to  take  effect  in  posson  on  the  death  of  the  sd  K.  [or  the 
default  or  failure  of  issue  of  the  ?d  K  by  L.  his  wife  as  afsd, 
wch  shl  last  happen],  of  &  in  the  stks,  funds,  &  sees,  &c.,  as 
in  last  form, 

Shai^  of  VI.  All  that  the  one  eql pt  or  share  [&  all  other  (if 

any)  the  pt  or  share],  to  wch  the  sd,  vendor,  is  entled  under 
the  sd  will  &  codls  of  the  sd  K.  as  hinbfe  is  recited,  of  <fe  in 
the  residuary  real  &  psonal  este  of  the  sd  K.,  or  the  mo5'8  to 
arise  from  the  sale,  conversion,  &  gettg  in  of  the  same,  &  the 
intt,  divds,  rents,  &  income  thof,  subjt  to  &  after  paymt  of 
the  funl  &  testy  expses  &  debts  of  the  sd  testor,  k  the  legies 
bequed  by  his  sd  will  &  codls,  &  the  duty  on  any  legies  bequed 
free  of  dutv. 
Goodwill,         Yii,  All  that  the  goodwill  or  intt  of  him,  the  sd  A.,  of  &  in 

stock^-"^^'    the  business  of [carried  on  by  him  at '\,  &  also  all 

trade,  book  \^q  moveable  machy,  utensils,  plant,  furniture,  materials  for 
manufacture,  manufactured  goods,  chattels,  &  effects  be- 
longing to  or  used  in  his  sd  business,  &  the  book  debts  the 
parlars  whof  are  entd  in  the  books  of  acct  of  the  sd  business, 
&  the  benefit  of  all  existg  contracts  &  orders  for  the  supply 
of  articles  &  things  manufactured  by  him  in  his  sd  business. 


tion. 


RESERVATION   AND  EXCEPTIONS  (^i). 

Exception  ^'  ^^^  THESE,  &c.,  'pcels  SAVE  &  except  out  of  the  assurce 
orreserva-  hby  made,  0?*,  "this  psnt  assurce,"  All,  &c.,  or,  "Except  & 
reservg  unto  the  sd,  vendor,  his  [apptees]  hrs  [exs,  ads]  & 
assns,  etc.,"  [And  also  by  way  of  assurce,  &  not  of  exception 
or  resei'von,  all,  &c]. 
Reservation  II.  ExcEPT  &  rcservg  unto  the  sd,  vendor,  his  hrs  &  assns, 
wi^ri^te  all  [coal,  iron-stone,  &c  other]  mines  &  minis  in  or  under  the 
of  surface     lands  hby  assured,  with  full  liberty  &  power  at  all  times  to 

working _      _  . 

(a)  As  to  the  creation  of  easements  and  other  rights  reserved  to  the 
vendor  by  way  of  limitation  of  the  use,  see  the  C.  A.  1881,  s.  62.  A  reserva- 
tion, strictly  so  called,  can  only  be  made  to  one  or  more  of  the  grantors, 
but  a  reservation  to  a  stranger  may  operate  as  a  grant :  WxeVham  v.  Hav^ker, 

7  A.  &  W.  63,  76, 

(6)  As  to  the  right  of  a  surface  owner  to  support,  and  to  compensation 


{h). 
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enter  upon  the  sd  lands  or  any  pt  thof,  to  search  for,  dig, 
raise,  make  merchantable,  &  carry  away  the  sd  [coal,  iron- 
stone, &  other]  mines  &  minis  [witht  leavg  any  support  for 
the  surface  of  the  sd  lands],  &  with  full  liberty  &  power  to 
make,  sink,  maintain,  &  use  all  such  pits,  shafts,  levels, 
drains,  water-courses,  &  reseiToirs,  &  to  construct,  erect, 
maintain,  &  use  all  such  spoil-banks,  railroads,  tramroads, 
&  other  roads,  bridges,  bldgs,  works,  engines,  machy,  &  con- 
veniences whatsr,  &  to  do  all  such  things  in,  under,  upon, 
through,  or  over  the  sd  lands,  or  any  pt  thof,  as  may  be  necy 
or  convenient  for  all  or  any  of  the  pposes  afsd,  makg  from 
time  to  time  nevs  to  the  sd,  ^K-haser,  his  hrs  &  assns,  &  his 
k  their  lessees  &  tenants,  reasble  k  adequate  compenson  for 
all  damage  thby  done  or  occsd  to  the  sd  lands,  or  any  bldgs 
thron  [other  than  any  damage  occasd  by  the  subsidce  of  the 
sd  lands]. 

III.  Except  &  reservg  unto  the  sd,  vendor,  his  hrs  &  assns,  The  same, 
all  mines  &  minis  in  &  under  the  sd  lands  hby  assured,  with  of  under- 
full  power  &  authority  to  work  &  get  the  same  mines  &  minis,  ground 
but  bj  undergi'ound  workgs  only,  &  witht  enterg  upon  or  in  only, 
any  mner  affectg  or  exercisg  any  rts  or  powers  whatsr  in  or 
over  the  surface  of  the  sd  lands,  &  makg,  compenson,  see  last 
form  ;  [or,  &  so  that  the  sd,  vendor,  his  hrs,  exs,  ads  or  assns.  Variation 
shl  not  be  liable  or  responsible  for  any  depression,  subsidce,  pensation 
damage,  or  injury  whatsr  wch  may  be  occasd  to  the  surface  of  ^^^  ^^^^^^ 

Lo  sunac€« 

the  sd  land,  or  to  any  bldg,  erection,  machy,  or  thing  for  the 
time  being  upon  the  sd  land  by  the  workg  &  gettg  by  the  sd 
vendor,  his  hrs,  exs,  ads,  or  assns,  or  his  or  their  lessees  of 

for  sabeidence  or  other  damage  to  the  surface,  where  there  is  a  reservation  As  to 

of  minerals,  see  Stephen  on  Support,  Aspden  v.  Seddon,  1  Ex.  D.  49C  ;  Dixon  exceptions 

V.  White,  8  App.  Cas.  833 ;  Bell  v.  Love,  10  Q.  B.  D.  5 17,  9  App.  Cas.  286 ;  *^°^.  ^^^^^' 

Con$ett  Waterworks  Co.  v.  Ritson,  22  Q.  B.  D.  318,  reversed  on  appeal,  t2>.  702;  mjngnils 

BeU  V.  DwLley  (Earl),  [1895]  1  Ch.  183  j  Oreenwell  v.  Low  Beechhurn,  ^r .,  [1897] 

2  Q.  B.  165.    As  to  compensation  for  successive  subsidences  arising  from 

the  same  act,  see  Darley  Main  Colliery  Co.  v.  Mitchell,  11  App.  Cas.  127. 

As  to  what  is  comprised  in  the  word  "  minerals,"  see  Elph.  Interp.  603 ; 

Midland  Bail.  Co.  v.  Checkley,  4  Eq.  19,  25 ;  Midland  Bail.  Co.  v.  Haunchwood, 

4-c.,   Co.,  20  Oh.   D.  552 ;   Midland  RaU.   Co.  v.   Bohinson,  37  Ch.  D.  386, 

15  App.  Cas.   19 ;  Earl  of  Jersey  v.  Guardians  of  Neath,  Sfc,  22  Q.  B.  D.  555. 

As  to  the  difference  between  an  exception  and  a  reservation  (not  exclusive,) 

and  between  a  licence  and  a  profit  d  prendre,  see  Sutherland  v.  Heathca^e, 

[1891]  3  Ch.  504,  [1892]  1  Ch.  475 ;  Elph.  Introd.  96;  Goodeve  R.  P.  343. 
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any  mines  or  minis  in  or  under  the  sd  land  or  any  pt  thof,  or 
any  adjoing  land]. 
The  same.  IV.  ExcEPT  &  reservg  out  of  the  assarce  hby  made,  all 
Full  form,  niines  &  minis,  whether  already  opened  &  in  workg  or  not, 
in  or  under  the  lands  hby  assured,  &  every  pt  thof,  &  in  or 
under  all  roads  or  ways  intersectg  the  sd  lands,  or  any  pt 
thof,  &  in  or  under  all  roads  or  ways  boundg  the  same  lands, 
to  the  centre  of  such  roads  or  ways  (other  than  clay,  marl, 
gravel  &  sand,  wch  can  be  gotten  witht  going  under  or  passg 
through  any  seam  or  vein  of  coal  or  ironstone),  &  wch  mines 
&  minis  (other  than  &  excludg  such  clay,  marl,  gravel  &  sand 
as  afsd)  are  hinafter  refd  to  as  the  excepted  mines  &  minis : 
with  full  power  for  the  sd,  vendor,  his  hrs  &  assns,  &  his  & 
their  lessees,  agents,  servants,  &  workmen,  to  search  for,  get, 
take,  &  carry  away,  &  have  &  take  the  rents  &  profits  of  the 
excepted  mines  &  minis ;  &  to  sink  any  pits  or  shafts,  & 
excavate  &  drive  any  underground  levels,  pits,  passages,  adits, 
&  headways,  &  to  make  &  lay  d(3wn  any  rlys,  tramways,  or 
other  ways  or  roads,  above  or  underground,  &  to  make  &  lay 
down  any  sidings,  tramways,  or  other  communicons  with  or 

to  the Ely,  &  to  erect  &  build  any  ofl&ces,  bldgs,  engines, 

pumps,  machy,  works,  or  convences,  &  to  place,  stack  &  lay 
up  any  coal,  cannel,  or  other  minis,  earth,  &  rubbish  raised 
or  to  be  raised  out  of  any  of  the  sd  mines  upon  such  pt  of  the 

sd  lands  as  is  coloured  on  the  sd  map  or  plan,  for  the 

ppose  of  gettg  &  workg  the  excepted  mines  &  minis  [&  any 
mines  or  minis  in  or  under  the  other  lands  belonging  to  the 

sd,  vendor,  wch  are  coloured on  the  sd  map  or  plan] :  & 

also  to  make  &  use  for  the  ppose  of  the  carriage,  sale,  & 
delivery,  not  only  of  the  excepted  mines  &  minis  [&  of  all 
mines  minis  in  or  under  the  other  lands  afsd],  but  also  of 
all  materials,  articles  &  things  wch  the  sd,  vendor,  his  hrs  or 
assns,  or  his  or  their  lessees,  agents,  servants,  &  workmen, 
may  desire  to  carry  or  convey  to  or  from  any  collieries  or 
works  for  the  time  being  existing  on  any  of  the  lands  coloured 

in  the  sd  map  or  plan,  &  for  any  ppose  connected  with 

the  use  &  enjoymt  of  the  sd  respive  collieries  &  works,  mines 
&  minis,  a  tramway  from  the  point  marked  A  to  the  point 

marked  B  on  the  same  map  or  plan  on  the  line  marked 

thron,  but  subjt  nevs  to  the  rt  of  the  sd,  pcliaser,  his  hrs  & 
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assns,  to  make  &  use  any  rail  or  tramways  or  other  roads  or 
ways  over,  across,  or  under  the  sd  tramway,  but  so  as  not 
mmecessarily  to  obstruct  or  impede  the  use  &  workg  thof : 
Pbovd  nbvs  that  no  surface  rts  shl  be  exercisable  under  or  by 
virtue  of  the  afsd  exceptions  &  reservons,  except  in  &  upon 

the  sd  lands  coloured in  the  sd  map  or  plan,  &  that  the 

sd,  vendor y  his  hrs  &  assns  (hinafter  called  the  mine  owners), 
shl  from  time  to  time  on  demand,  make  all  due  compenson  to 
the  sd,  pchaser^  his  hrs  &  assns  (hinafter  called  the  surface 
owners),  &  the  occupiers  for  the  time  being  of  such  lands  for 
all  such  injury  or  damage  as  may  be  done  to  any  bldgs  on 
the  sd  lands  hby  assured,  or  wch  may  be  erected  thron  for 
agricultural  pposes,  arisg  from  any  act  or  neglect  in  workg  or 
gettg  the  excepted  mines  &  minis  [or  the  mines  or  minis  in  or 
under  the  other  lands  afsd],  or  in  the  exercise  of  any  of  the 
powers  or  authorities  hby  excepted  or  reserved ;  &  that  the 
mine  owners  shl  also  previous  to.  using  any  of  the  lands  wch 
they  are  hby  authorised  to  use,  remove  the  turf  and  surface  soil 
from  the  pt  of  the  land  about  to  be  used  by  them,  &  lay  up 
the  same  in  heaps  in  some  convenient  pt  of  the  land ;  &  shl 
also  from  time  to  time  fence  off  with  good  &  substantial  posts 
&  rails  such  pts  of  the  lands  wch  they  are  hby  authorised  to 
use  as  they  may  dig  into,  occupy,  or  use  by  virtue  of  any  of 
the  exceptions  or  reservons  hrin  contd,  &  at  all  times  hrafter 
keep  &  preserve  such  fences  in  good  &  substantial  repair ;  & 
shl  also  pay  to  the  surface  owners  for  every  acre  of  the  lands 
wch  the  mine  owners  shl  from  time  to  time  enter  upon,  use, 
or  occupy  by  virtue  of  any  of  the  sd  exceptions  or  reservons, 

the  yrly  rent  of  £ ,  &  so  in  proportion  for  any  greater  or 

less  quantity  than  an  acre,  by  4  eql  qtrly  paymts,  on  the 

day  of ,  (fee,  clear  of  all  dedons,  except  ppty  tax,  the 

first  paymt  of  such  rent,  or  an  apportioned  pt  thof,  to  be 
made  on  such  of  the  sd  qtrly  rent  days  as  shl  happen  next 
after  any  such  lands  shl  be  entd  upon,  used,  or  occupied,  & 
the  sd  rent  shl  continue  payable  until  the  land  shl  be  levelled 
&  [the  turf  &  surface  soil  replaced]  restored  fit  for  agricultural 
pposes,  &  the  posson  thof  delivered  up  to  the  surface  owners, 
k  shl  be  recoverable  by  distress  as  rent  reserved  on  common 
demises ;  &  that  the  mine  owners  shl  also  pay  all  rates  & 
taxes  for  the  time  being  payable,  except  ppty  tax,  in  respt  of 


voir. 
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the  land  so  eiitd  upon,  used,  or  occupied,  &  shl  also  on 
demand  from  time  to  time  pay  the  surface  owners,  or  the 
occupiers  or  tenants  for  the  time  being  of  the  sd  lands, 
reasble  compenson  for  any  damage  occasd  to  any  grass,  com 
or  other  crops  growg  upon  the  sd  lands  at  the  time  of  entry 
thron ;  &  that  all  questions  of  compenson  shl  in  case  of  dis- 
agrmt  be  settled  by  two  arbitrors  or  their  umpire ;  &  that 
these  stipulons,  so  far  as  they  purport  to  affect  the  sd, 
vendor,  shl  bind  him  &  his  hrs,  exs,  &  ads,  &  shl  also  bind 
the  excepted  mines  &  minis,  &  the  owners  throf  for  the  time 
being. 
Reservation       V.  ExcEPT  &  reserving  unto  the  sd,  vendor,  his  hrs  [exs, 

way  la). °^    ads,]  &  assns,  the  owners  and  occupiers  of ,  full  &  free  rt  & 

liberty  at  all  times  hrafter,  &c.     See  pp.  391,  992,  forms  xxix. 

— xxxiii. 

Reservation      \'i.  ExcEPT  &  reservg  unto  the  sd,  vendor,  his  hrs  &  assns, 

tak^*^water    ^^^  ^^^®  ^  exclusive  rt  &  liberty  at  all  times  hrafter  of  using 

fromreser-   the  water  from  the  reservoir  distinguished  in  the  sd  plan  by 

a  blue  colour,  for  supplying  water  to  the  messe  &  bldgs  called 

,  now  in  the  occupon  of  the  sd,  vendor,  or  any  messe  or 

bldgs  wch  may  hrafter  be  erected  on  the  site  thof,  in  as  full 
&  ample  a  mner  as  htofore,  but  for  domestic,  stable,  or  horti- 
cultural pposes  only :  And  also  the  free  &  uninteiTupted  flow 
&  passage  at  all  times  hrafter  of  the  water  from  the  sd  reser- 
voir for  such  pposes  through  the  pipes  &  tanks  now  used  for 
conveyg  the  same  under  the  lands  hby  assured,  along  the  lines 
distinguished  by  a  red  colour  &  the  letters  E  E  on  the  sd 
plan,  &  through  any  pipes  &  tanks  wch  may  from  time  to 
time  be  substituted  for  the  same ;  And  also  liberty  from  time 
to  time,  with  workmen  &  others,  to  enter  upon  the  sd  lands, 
&  to  repair  (/>),  renew,  cleanse,  &  maintain  the  sd  reser\^oir, 
pipes,  &  tanks,  the  sd,  vendor,  big  hrs  &  assns,  givg  to  the  sd, 
j)chaser,  his  hrs  &  assns,  &  his  &  their  tenants,  reasble  notice 
previous  to  such  entry,  &  doing  thby  no  unnecy  damage  to  the 
surface  of  the  sd  lands,  or  the  timber,  trees,  underwood,  or 
crops  thron,  &  makg  full  compenson  for  all  damage  done  or 

(a)  As  to  impUed  reBervationii  of  necessary  easements,  see  Whteldim  v. 
Burrows,  12  Ch.  D.  49 ;  Taws  v  Knowles,  [1891]  2  Q.  B.  564;  Elph.  Interp.  200. 

(6)  Boildings  cannot  be  erected  so  as  to  interfere  with  the  repair  of  the 
pipes :  GoodhaH  v.  Hyett,  25  Ch.  D.  182. 
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occasd  to  the  surface  of  such  lands,  or  the  timber,  &c.,  by  the 
exercise  of  such  liberties  as  afsd. 

VII.  Except  &  always  beservg  unto  the  sd  A.,  his  hrs  &  Reaerva- 
assns,  the  full  &  free  rt  &  liberty  at  all  times  hrafter  to  work  ^xdusWe) 
the  quarry  situate  in  the  sd  lands  hby  assured  at  the  point  o*  right  to 

marked in  the  sd  plan,  &  to  take  &  cari-y  away  the  stone  quany. 

thfrom  over  the  sd  lands  hby  assured  for  the  ppose  of,  &c., 
but  for  no  other  ppose,  doing  no  unnecy  damage,  &c.,  &  makg 
compenson,  &c.,  as  in  last  form,  &  so  nevs  that  the  sd  B.,  his 
hrs  or  assns,  shl  not  by  the  reservon  hinbfe  contd  be  in  any 
way  precluded  from  workg  the  sd  quarry  &  takg  the  stone 
thfrom  lo  such  extent  as  he  or  they  may  think  fit. 


GENERAL  WORDS  (c).    ESTATE  CLAUSE  (d). 

I.  TooR  with  all  bldgs  (e),  erections,  fixtures,  hedges,  ditches,  Lands. 
fences,  ways,  passages,  waters,  drains,  water-courses,  woods, 

(c)  G^eral  words  were  before  the  C.  A.  1881,  usuaUy  inserted  in  con-  Omission 
Teyances  of  land  immediately  after  the  parcels  (and  before  the  reservations  of  general 
if  any),  but  are  now  uniyersaUy  omitted,  as  they  are  supplied  by  section  6  "words* 
of  that  Act,  which  provides  that  a  conveyance  of  land,  or  of  land  with 
bnildings  thereon,  or  of  a  manor,  shall  imply  the  usual  general  words 
intended  to  pass  the  easements  or  other  rights  and  appurtenances  belonging 
thereto,  unless  a  contrary  intention  is  expressed  or  indicated.     In  Bedding- 
ion  V.  Atlee,  35  Ch.  D.  317,  331,  the  question  was  raised,  but  not  decided, 
whether  express  general  words  less  extensive  than  those  in  the  Act  show 
such  a  contrary  intention,  and  the  fact  that  the  adjoining  lands  are  referred 
to  in  the  conveyance  as  building  land  is  not  alone  sufficient  to  indicate  a 
contrary  intention ;  Broomfield  v.  WiLHams,  [1897]  1  Ch.  602. 

The  clause  in  the  Act  applies  to  a  conveyance  of  copyholds  by  surrender,  As  to 
as  the  definition  of  "conveyance"  in  s.  2  does  not  exclude  conveyances  not  copyholds, 
by  deed.     The  clause  does  not,  except  in  the  case  of  a  manor,  mention 

(d)  The  "the  aU  estate"  clause  (see  Elph.  Interp.  204),  which  formerly  Omission 
foUowed  the  "general  words,"  is  now  implied  by  the  C.  A.  1881,  s.  63,  in  all  of  "the  all 
conveyances,  including  appointments,  unless  a  contrary  intention  is  ex-  ^tate" 
pressed  or  is  to  be  gathered  from  the  terms  of  the  instrument,  so  that  it  is  ^^^^^^^ 
universaUy  omitted.    That  such  a  clause  may  be  controlled  by  a  recital,  see 

Ex  parte  DawM,  In  re  Moon,  17  Q.  B.  D.  275.  A  short  form  of  general  words 
and  estate  clause  is  given  in  the  text,  aa  it  may  be  of  use  in  conveyances  of 
land  in  the  colonies. 

(e)  For  a  house  in  a  town  add  after  "  btdldings,"  *  *  OUthouses,  fixtures,  House  in 

cellars,  areas,  ways,  passages,  lights,  sewers,  gutters,  drains,  ***^'** 

rts,  &C.,"  af  in  the  tetet. 
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Estate 
clause. 


underwoodSy  commons,  [mines,  minis  (a),]  rights,  easemts, 
&  appurts  whatsr,  to  the  sd  hds  &  premes  or  any  of  them,  or 
any  pt  thof  belonging,  or  with  the  same  now  or  htofore  held, 
used,  occupied,  or  enjoyed,  or  reputed  or  known  as  pt  or  peel 
thof,  or  appurtenant  thto. 

n.  And  all  the  este,  intt,  rt,  title,  claim,  &  demand  of  the 
sd,  vendor  [of  the  sd,  conveying  ptieSy  resply],  in,  to,  or  upon 
the  sd  premes,  or  any  pt  thof ;  if  the  conveyance  is  made  under 
a  statutory  power,  add  **  or  wch  he  [they  or  any  of  them]  can 
by  statute  or  orwise  convey." 


Minerals.      «< 


Easements 
over  ad- 
joining 
property  of 
vendor. 


Conveyanoe 
not  to 
indnde 
easements 
over  ad- 
joining 
property  of 
vendor. 


Contracts. 


Begistered 
land. 


mines  and  minerala/'  which  were  often  included  in  the  general  words, 
though  improperly,  aa  they  are  not  appurtenances,  but  form  part  of  the 
land,  and  (except  in  the  case  of  copyholds,  and  of  oonveyancea  to  raUway 
companies,  from  which  latter  they  are  excepted,  unless  expressly  mentioned, 
by  8  &  9  Yict.  c.  20,  s.  77)  would  pass  with  it  unless  expressly  excepted ;  in 
a  mineral  district  they  should  be  specially  mentioned.  As  to  what  passes 
with  a  "  manor,"  see  the  references  aboye,  p.  272,  note.  The  statutory  as 
weU  as  the  ordinary  clause  specifies  "  fixtures  •/*  but  this  is  immaterial,  as  a 
conveyance  of  land  of  any  tenure  woidd  carry  aU  fixtures  belong^g  to  the 
vendor  without  express  mention,  including  trade  or  other  tenant's  fixtures, 
i.«.,  such  as  would  be  removable  as  between  landlord  and  tenant ;  see  2  Dav. 
Free.  Pt.  2,  p.  177  et  seq. ;  see  also  note  on  Bills  of  Sale,  post.  Vol.  II.  If 
any  fixtures  are  not  intended  to  pass  they  must  be  excepted. 

The  statutory  general  words  have  reference  only  to  easements,  &c.,  exist- 
ing "  at  the  time  of  the  conveyance,'*  and  omit  the  words,  "  or  heretofore/' 
which  were  usuaUy  inserted  (as  in  the  form  in  the  text),  as  to  the  meaning' 
of  which  see  Elph.  Interp.  194.  When  such  a  qwui  easement  is  known  to 
exist,  it  should  be  expressly  granted  or  excluded.  The  following  is  a  form 
of  exclusion  intended  to  follow  the  parcels : — 

^'  But  this  assarce  shl  not  include  or  operate  as  a  grt  or 
assurce  of  any  ways,  water-courses,  or  other  rts  or  easemts 
whatsr  over  any  adjoing  land  or  ppty  of  the  sd,  vendor,  wch 
appertain  to  or  are  reputed  to  appertain  to  or  have  htofore 
been  held  or  enjoyed  with  the  sd  premes  hby  assured  or  any 
pt  thof." 

As  to  the  implication  of  easements  where  there  has  previously  been  unity 
of  ownership,  see  Elph.  Interp.  pp.  189  et  seq.;  Birmingham,  J^c,  Co.  v.  Boss, 
38  Ch.  D.  295 ;  Hood  &  ChaL  Conv.  30. 

The  C.  A.  1881,  s.  6,  does  not  extend  to  contracts;  and  therefore  if  the 
general  words  implied  by  that  section  are  wider  than  what  has  been  eon- 
tracted  for,  the  vendor  may  restrict  them ;  Peck  v.  London  School  Board, 
[1893]  2  Ch.  315,  ante,  p.  307,  note  (d). 

A  transfer  of  registered  land  passes  by  L.  T.  A.  1875,  all  rights,  privilegeB 
and  appurtenances  belonging  or  appurtenant  thereto.  But  as  by  L.  T.  B. 
166,  transfers  are  to  be  made  by  deed,  they  are  conveyances  within  the 
definition  given  in  the  C.  A.  1881,  s.  2  (v),  and  therefore  imply  the  statatoiy 
general  words. 

(a)  The  words  "mines  and  minerals  "  apply  to  freeholds  only. 
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HABENDUM  (6). 

I.  To  HOLD  all  the  hds  &  premes  hby  assured  Unto  the  sd,  For 
pckaser,  or  grtee  to  uses,  his  [^pchasers,  or  grtees  to  uses,  their]  ^f«®^^^<^* 
hrs  &  assns  (c),  [subjt  to,  &c.,  state  or  refer  to  the  tenancies  or 
any  inacmbces  dk  liabilities  subjt  to  ivcli  the  ppty  is  com^eyed,  see 
helow  (rf)]  To  THE  USE  of  the  sd,  pchaser,  his  [^2^^^^^^^^'^>  their] 
hrs  &  assns  for  ever  [^if  tenants  in  common,  say,  **  To  the  use 
of  the  sd,  pchasers,  &  their  respive  hrs  &  assns,  as  tenants  in 
common,  in  eql  shares,"  or,  **  in  the  shares  follg,  that  is  to 

say,  as  to  one  moiety  thof  to  the  use  of  the  sd ,  his  hrs  & 

assns,  as  to  one  eql  fourth  pt  thof  to  the  use  of  the  sd,  &c."]. 

n.  To  hold  unto  &  to  the  use  of  the  sd,  pchaser,  his  hrs  Short  form, 
&  assns,  or,  **  in  fee  simple  *'  {e),  [subjt,  &c.,  to  tenancies  or 
incumbces'], 

m.  To  hold,  &e.,  subjt  to  a  lease  dated,  &e.,  whby  the  Subject  to 

premes  were  demised  to  K.,  for  the  term  of yrs  from  the  ^«"*"<^»^8. 

day  of ,  at  theyrly  rent  of  £ ,  or,  "  to  the  leases 

(h)  A»  to  the  use  of  the  "  habendum/'  see  1  Dav.  Prec.  79,  et  seg. ;  Elph. 
Introd.  97,  247 ;  Elph.  Interp.  210,  et  seq. 

(c)  An  estate  in  fee  simple  may  now,  by  the  C.  A.  1881,  s.  51,  if  the  drafts-   Limitation 
man  prefers  it,  be  limited  by  the  words  "  in  fee  simple,"  without  the  word   o^  estate  in 
« hairs  ; "  but  the  old  form  is  here  retained.    It  is  not  clear  that  if  tl  e  ^^  simple, 
grantor  has  only  a  base  or  other  determinable  fee,  it  would  pass  by  a  grant 

'*  in  fee  simple  "  under  the  Act,  as  it  would  if  the  word  "  heirs  "  were  used 
but  this  is  not  a  contingency  which  need  usually  be  taken  into  account. 
The  enactment  does  not  render  the  words  "  in  fee  simple  "  appropriate  in  a 
conveyance  to  a  company  or  other  corporation  aggregate,  but  they  aro 
often  in  practice  used  in  such  a  case,  and  though  unnecessary  seem  free 
from  objection ;  but  a  conveyance  to  a  coi-poration  sole,  with  the  words 
*'  in  fee  simple,"  but  without  the  word  *'  successors,"  confers  the  fee  on 
the  individual  instead  of  on  the  corporation.  As  to  conveyances  to  cor- 
porations, see  ChaUis,  B.  P.  197.  It  should  be  remembered  that,  as  an  equit- 
able limitation  by  way  of  trust  executed  has  the  same  construction  as  a 
legal  limitation  (Elph.  Interp.  276 j  Re  Whiston,  [1894]  1  Ch.  661),  the 
words  **  hrs  "  or  *'  fee  simple  "  must  be  used  where  it  is  intended  to 
confer  anequitable  fee. 

(d)  According  to  the  more  technically  correct  practice,  which  should  be  Reference 
adhered  to  in  a  conveyance  to  uses,  the  incumbrances,  &c.,  subject  to  which  to  incum- 
the  conveyance  is  made,  are  stated,  as  in  the  above  form,  before  the  doclara-  brances 
tion  of  uses ;  but  in  a  simple  conveyance  in  fee,  in  which  the  declaration  of  ^°»  *° 
the   use  is  in  fact  usually  mere  surplusage,  the  short    form  No.  ii.   is  "*"®°""™* 
preferable. 

(e)  Sea  note  (c),  above  j  and  the  forms  in  the  f oui-th  schedule  to  the  C.  A, 
1881,  which  have  a  statutory  sufficiency  by  virtue  of  s.  57. 

K.B. — ^VOL.   I.  26 
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The  saiDe. 

Where  the 
rcDt  pay- 
able by  the 
tenant  and 
also  the 
tithe  rent 
is  appor- 
tioned (a). 


Subject  to 
mortgage, 
rent- 
charge,  or 
death 
duties. 


&  tenancies  hinbfe,  ovy  '  in  the  schdle  hto  *  mentd,"  or^  "  to 
the  Bubsistg  leases  &  tenancies." 

IV.  To  HOLD,  &c.,  Bubjt  to  a  lease  dated,  &c.,  whby  the 
premes  (togr  with  other  lands  &  hds)  were  demised,  &c.,  at  the 

yrly  rent  of  £ ,  of  wch  the  yrly  rent  of  £ shl  be  the 

apportioned  pt  to  be  henceforth  payable  in  respt  of  the  premes. 
hby  assured,  &  with  the  benefit  of  such  apportioned  rent,  &  all 
powers  &  remedies  for  the  recovery  thof ,  &  of  the  covts  by  the 
lessee,  &  condons  contd  in  the  sd  lease,  so  far  as  the  same 
relate  to  the  premes  hby  assured.  And  subjt  to  the  paymt  of  a 

yrly  sum  of  £ ,  or  the  equivalent  thof  for  the  time  being 

under  the  provons  of  the  Acts  for  the  commuton  of  tithes  as. 
an  apportioned  pt  of  the  yrly  sum  mentd  in  the  apportionmt 

of  the  tithe  rent-chge  for  the  sd  parish  of ,  as  payable  in 

respt  of  an  inclosure  of  wch  the  premes  hby  assured  form  pt- 

V.  To  HOLD,  &c.,  subjt  to  the  hinbfe  recited  indre  of  mtge, 

&  the  ppal  sum  of  £ now  owing  on  the  secy  thof,  &  the 

intt  due  &  to  become  due  on  such  sum  from  the day  of 

last,  or,  **  to  the  paymt  of  the  sd  anny  or  rent-chge  of 

£ from  the day  of last,"  ovy  *'  subjt  to  the  duties. 


Subject  to 
obligations 
and  re- 
strictive 
covenants. 

Subject  to 
reserva- 
tions and 
restrictions 
in  a  former 
convey- 
ance (6). 


Apportion- 
ment of 
rent. 


Restrictive 
covenants. 


[succession  duty]  to  become  payable  on  the  death  of  the  sd  X. 
in  respt  of  the  premes." 

VI.  To  HOLD,  &c.,  subjt  to  the  obligons  &  restrons  hinafter 
expd  &  imposed  on  the  sd,  pchaser,  his  hrs  &  assns. 

VII.  To  HOLD,  &c.,  subjt  to  such  exceptions  &  reservons  of 

the &  other  mines  &  minis  in  &  under  the  sd  lands  & 

premes,  &  rts  of  workg  &  gettg  the  same,  &  orwise  in  relon 
thto,  &  to  such  rts  of  way  &  water,  &  other  easemts  &  rts,  as 
were  by  the  hinbfe  recited  indre  of,  &c.,  excepted  or  reserved 
to  or  in  favour  of  the  sd  X.,  his  hrs  &  assns,  or  orwise: 
But  with  the  benefit  (c)  of  the  provons  in  the  sd  indre  contd 

(a)  That  a  covenant  to  pay  rent  is  divisible  on  an  assignment  of  the 
reversion  of  part  of  the  demised  premises,  see  Mayor  of  Swansea  v.  Thotnas, 
10  Q.  B.  D.  48.  The  surrender  of  part  of  the  premises  by  the  assignee  does 
not  release  the  lessee  from  the  covenant,  though  possibly  the  rent  may  have 
to  be  apportioned ;  Baynton  v.  Morgan,  22  Q.  B.  D.  74. 

(b)  The  vendor  cannot  insert  in  the  conve]K0.nce  a  reference  to  restrictive 
covenants  or  obligations  to  which  the  property  is,  or  is  alleged  to  be,  subject, 
and  which  are  not  referred  to  in  the  contract ;  Be  MoncktoUt  27  Ch.  D.  555  ^ 
Hardman  v.  Child,  28  Ch.  D.  712. 

'    (c)  In  general  everything  which  is  intended  to  pass  by  the  conveyance 
should  precede  the  habendum ;  see  Elph.  Interp.  212. 
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for  compensatg  the  sd,  vendor,  his  hrs  &  assns,  in  respt  of 
land  taken  or  occupied  for  the  ppose  of,  or  damage  done  in 
workg  or  gettg  the  sd  mines  &  minis,  or  the  exercise  of  the 
powers  <fe  liberties  thby  given  to  the  sd  X.,  his  hrs  &  assns  : 
And  subjt  also  to  the  covts  by  the  sd,  vendor,  &  provons  in  the 
same  indre  contd,  restrictive  of  the  rt  of  bldg  on,  or  user  of 
the  sd  lands  &  premes  or  orwise,  To  the  use,  &c. 

vin.  To  HOLD,  &c..  Unto  the  sd,  pchaser,  his  hrs  &  assns.  Free  from 
dischged  from  all  ppal  moys  &  intt  intd  to  be  seed  by,  &  from  incum- 
all  claims  &  demands  under  the  hinbfe  recited  indre  of,  &c.  ^runae. 
[but  subjt,  to  leases,  dr.'],  To  the  use,  &c. 

IX.  To   HOLD  the  same  Unto  the  sd,  grantee  or  grantees  to  Freeholds 

to  TIS6B 

uses,  &  his  [their]  hrs  [subjt,  &c.]  To  the  uses,  upon  the  afterwards 
trusts,  &  subjt  to  the  powers  &  provons  hinafter  limd^  decld,  <^eciared. 
tk  expd  of  &  concemg  the  same. 

X.  To  HOLD  the  same  Unto  the  sd,  trees  or  grantees,  &  their  Freeholds 
hrs  [subjt,  &c.]  To  the  uses,  upon  the  trusts,  &  subjt  to  the  settlement 
powers,  chges,  &  provons  to,  upon,  &  subjt  to  wch,  under  or  by  or  will. 
virtue  of  the  sd  indre  of  settlemt  of,  &c.,  or,  "  the  sd  will  &  J^^'^f^'' 

'  '       '  ^       for  disen- 

codlsof  the  sd  X.,"  or  the  exercise  of  any  power  of  chging  thrin  tail  and 

contd,  the  freehd  hds  [in  the  coy  of ]  comprd  in  &  remaing  ^^^^^  ^J^ 

subjt  to  the  sd  indre  of  settlemt  [will]  {e)  now  stand  limd  & 
settled,  or  as  near  thto  as  the  circes  of  the  case  may  permit, 
but  not  so  as  to  increase  or  multiply  chges  or  powers  of 
chging. 

XI.  To  the  uses,  upon  the  trusts,  &  subjt  to  the  powers  &  The  same; 
provons  to,  upon,  &  subjt  to  wch  the  same  premes  ought  to  be  ^"|||^*'er 
held  by  reason  of  the  same  havg  been  pchased  with  capital 

moys  arisg  under  the  hinbfe  recited  settlemt  [will]  as 
afsd. 

xn.  To  HOLD,  Unto  &  to  the  use  of  the  sd,  trees,  their  hrs  &  Freeholds 

assns  [subjt,  <fec.]  upon  the  trusts,  &  subjt  to  the  powers  &  tnists. 

(d)  This  form  is  generally  sxiitable.     See  also  observations  and  proposed 
form  in  Lewin,  p.  576. 

(e)  If  there  has  been  a  disentail  and  re-settlement^  and  any  of  the   Variation, 
estates  or  charges^  &c,,  under  the  original  settlement  are  still  in  force^  say, 

"  under  or  by  virtue  ot  the  sd,  origl  settlemt,  &  the  sd, 
disentailg  assurce,  &  the  sd,  resettlemt,  or  the  exercise  of  any 
power  of  chging  in  the  sd  respive  indres  contd,  the  freehd  hds 
comprd  in  &  remaing  subjt  to  the  sd,  origl  settlemt,  now,  &c/' 

26  2 
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Freeholds 
to  lessee 
where 
there  is  a 
Bub-Iease 
(a). 


provons  hinafter  decld  &  expd  of  &  concerDg  the  same,  or, 
"  upon  the  trusts,  &c.'*  as  in  lastfomiy  or,  "  upon  the  trusts  & 
subjt  to  the  powers  &  provons  upon  &  subjt  to  wch  the  same 
premes  ought  to  be  held  by  virtue  of  the  sd  indre  of  settlemt 
of,  &c.  [the  sd  will  &  codls  of  the  sd  X.]." 

XIII.  To  HOLD  the  same  unto  the  sd,  pchaser,  &  his  hrs 

subjt  to  the  sd  term  of yrs  created  by  the  sd  lease  of,  &c., 

&  to  the  intent  that  the  sd  term  may  be  henceforth  absolutely 
merged  in  &  consold  with  the  revon  &  inhance  in  fee  simple 
of  the  sd  hds  &  premes  expectant  on  the  determon  of  the  same 
term,  but  not  so  as  to  prejudice  or  aflfect  the  sd  underlease  of, 
&c.,  &  so  that  the  benefit  of  the  rent  reserved  by  &  the  covts 
on  the  pt  of  the  lessee  &  condons  contd  in  the  sd  underlease, 
shl  henceforth  be  &  remain  incident  &  annexed  to  the 
freehd  of  the  same  premes  To  the  use  of  the  sd,  pchaser,  his 
hrs  &  assns. 
Leaseholds.       xiv.  To  HOLD  the  samo  Unto  the  sd,  pcJiaser,  henceforth  for 

all  the  residue  now  unexpired  of  the  sd  term  of  yrs  (6) 

grted  by  the   sd   indre  of  lease,  subjt  henceforth,   or,  "as 

from  the  day  of   ,"  to  the   paymt  of   the  rent  & 

the  pformce  &  observce  of  the  covts  on  the  pt  of  the  lessee  & 
Condons  by  &  in  the  same  indre  reserved  &  contd  [& 
subjt  to  an  underlease  of,  &c.,  or,  "  to  the  subsistg  under- 
leases or  tenancies  of  the  sd  respive  hds  &  premes"]  (c). 


Variation 
for  assign- 
ment of 
part  of 
premises 
held  under 
the  lease 
sahject  to 
apportioned 
rent. 


(a)  See  8  &  9  Vict.  c.  106,  8.  9 ;  C.  A.  1881,  s.  10. 

(b)  For  several  leases  say,  "  respive  terms  of  & yrs. 

**  respive  indres,"  &c. 


99 


(c)  If  the  sale  is  of  part  only  of  the  property  in  the  lease,  the  rent  having 
been  apportioned  on  a  former  occasion,  say : — 

*<  Subjt  to  the  yrly  rent  of  £^ ,  being  the  apportioned 

payable  in  respt  of  the  premes  hby  assned  of  the  entire  rent 

of  £ ,  reserved  by  the  sd  lease  as  hinbfe  recited,  &  to  the 

pformce  &  observce  of  the  covts  on  the  pt  of  the  lessee  & 
condons  contd  in  the  sd  lease  so  far  as  the  same  relate  to 
the  premes  hby  assned,  &  subjt  to  such  Uability  as  is 
subsistg  under  the  sd  lease  or  orwise  to  the  paymt  of  the 
remaing  portion  of  the  sd  entire  rent  &  to  the  pformce  & 
observce  of  the  sd  covts  in  respt  of  the  remaing  portion  of 
the  premes  comprd  in  the  sd  lease,  but  with  the  benefit  of 
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XV.  To  HOLD  all  such  ptB  of  the  sd  hds  &  premes  as  are  Fi-eehoids 
of  freehd  tenure  Unto  &  to  the  use  of  the  ndypchaser,  his  hoids^m- 
hrs  &  assns  [subjt,  &c.],  &  To  hold  all  such  pts  of  the  sd  hds  i^'^^ed. 

&   premes  as  are  of  leasehd  tenure  Unto  the  sd,  pchaser, 
henceforth  for  all,  &c.,  as  in  last  form, 

XVI.  To    HOLD    the    same  Unto   the  sd,  trees,  &c.,  as   in  „pon^^usu 
form  XIV.,  upon  the  trusts,  &c.,  as  inform  x.,  or  form  xi.  of  settie- 

xvn.  To  HOLD,  &e.,  ix>  pchctser,  free  from  all  rt  or  equity  of  wui. 
redmon,  &  from  all  claims  &  demands  under  the  hinbfe  recited  Freeholds 
indre  of  mtge.  m^ree 

xvni.  To  HOLD  the  same  Unto  the  sd,  married  wommi,  \for  from  equity- 
freehds,  her  hrs  &  assns]  {for  leasekds,  henceforth,  &c.,  as  in  tion. 
form  XIV.]  [as  her  separate  ppty  independently  of  her  psnt  or  Freehoida 
any  future  husbd]  (d).  ^oilX 

XIX.  To   HOLD  the  same  Unto   [&  to  the  use  of]   the  sd  married 
ptners,  their  hrs,  exs,  ads,  &  assns  as  jt  tenants  [if  leasehds,  ' 

for  residue  of  term,  d:c.,fonn  xiv.],  in  trust  for  them,  the  sd  andlease- 

holds  as 

partnership 

all  the  covts,  powers,  &  provons  contd  in  the  hinbfe  recited  property 
indre  of  assnmt  of,  (fee,  or  orwise  subsistg,  for  securg  the 
paymt,  pformce,  &  observce  of  &  indemnifying  the  sd,  vendor, 
his  exs,  ads,  &  assns  in  respect  of  such  remaing  portion  of  the 
sd  entire  rent  &  any  breach  of  the  sd  covts  &  condons  in  relon 
to  such  remaing  portion  of  the  premes  [&  subjt,  to  tenancies, 

(d)  A  conveyance  may  now  by  virtue  of  the  M.  W.  P.  A.  1882,  ss.  1  &  5,  ^^  *«  con- 
"be  made  to  a  married  woman  (whenever  married)  so  as  ipso  fario,  and  J®y*^^^ 
-vrithoat  any  express  declaration  that  the  property  is  to  be  her  separate 
estate,  to  make  it  such,  and  to  give  her  the  same  power  of  disposition  as  if 
she  were  a  feme  sole.  Previously  to  the  Act,  as  the  separate  estate  was  only 
an  equitable  creation,  her  power  of  disposing  of  it  as  a  feme  sole  did  not 
extend  to  the  legal  estate,  unless  (in  the  case  of  freeholds)  a  ]X)wer  of 
appointment  over  the  use  was  limited  to  her ;  the  proper  mode  of  conveyance 
so  as  to  exclude  the  husband  being  to  interpose  a  trustee,  and  (for  freeholds) 
to  make  the  conveyance  to  such  uses  as  the  married  woman  should  by  deed 
or  will  appoint,  and  in  default  to  the  use  of  the  trustee  for  lier,  for  her 
Beparate  use.  But  as  the  statutory  separate  estate  operates  at  law  as  weU 
aa  in  equity,  there  is  now  no  object  in  giving  a  power  of  appointment,  or 
interposing  a  trustee ;  and  the  words  in  the  second  bracket,  being  merely 
declaratory  of  the  intention  that  the  Act  is  to  apply,  might  be  omitted;  but 
it  seems  better  to  insert  them. 

(a)  This  is  considered  to  be  the  proper  form.  The  subject  is  discussed 
in  an  article  in  33  Sol.  J.  103.  The  power  of  appointing  new  trustees  will 
be  found  useful  in  dealing  with  legal  estates  on  the  death,  retirement,  or 
expulsion  of  a  partner. 


women. 
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Proviso 
restricting 
implied 
grant  of 
light  and 
air. 


Personalty. 


ptners,  their  exs,  ads,  &  assns  as  pt  of  their  co-ptnp  este  [And  it 
IS  hby  agrd  that  the  trees  or  tree  for  the  time  being  of  these 
psnts  shl  have  full  power,  witht  the  concurrce  of  any  beneficiary, 
to  sell,  mtge,  lease,  or  orwise  dispose  of  the  premes,  or  any  pt 
thof,  &  to  rece  &  give  effectual  dischges  for  any  moys  arisg 
from  any  such  disposon,  &  that  every  such  disposon  or  rect 
shl  be  absolutely  bindg  upon  all  psons  havg  or  claimg  any 
intt  in  the  ptnp  este]  (6)  And  further  that  it  shl  be  If ul  for  the 
sd  ptners  or,  after  any  one  or  more  of  them  shl  have  ceased 
to  be  a  ptner  or  ptners  in  the  sd  firm,  for  the  surviving  or 
continuing  ptners  or  ptner  at  any  time  or  times  to  appt  a  new 
tree  or  new  trees  of  these  psnts,  &  in  parlar  to  appt  such  new 
tree  or  new  trees  in  the  place  of  any  tree  who  shl  not  at 
the  time  of  such  apptmnt  be  a  member  of  the  sd  firm  as  if 
he  were  dead. 

XX.  To  HOLD,  &c.,  subjt  to  the  provon  &  declon  next  hinafter 
contd,  that  is  to  say,  Provided  always  &  it  is  hby  decld  that 
the  sd,  pchaser,  his  hrs  or  assns,  shl  not  be  entled  to  any  rt  of 
light  or  air  wch  wd  in  any  mner  diminish  or  interfere  with  the 
free  &  unrestrictive  user  of  any  adjoing  ppty  now  belonging  to 
the  sd  vendor,  eir  for  bidg  or  any  other  ppose,  &  the  assurce 
hinbfe  contd  shl  not  be  deemed  or  construed  to  imply  the  grt 
of  any  such  rt. 

XXI.  To  HOLD  the  same  Unto  the  sd,  pchaser,  absolutely. 


COVENANTS    FOR    TITLE. 


Implied 
covenants 
for  title 
under  the 
C.  A.  1881. 


PEELIMINAET    NOTE. 

The  C.  A.  1881,  s.  7,  contains  provisions  whereby  a  conveyance  made  by 
deed  of  any  property,  real  or  personal,  may,  by  inserting  the  appropriate 
words,  be  made  to  imply,  in  the  case  of  a  conveyance  for  value,  whether  by 
way  of  sale,  mortgage,  settlement  or  otherwise,  the  ordinary  covenants  for 
title  and  further  assurance ;  or  in  the  caae  of  a  conveyance,  whether  for 
value  or  not,  by  a  trustee  or  mortgagee,  or  other  person  in  a  fiduciary  position, 
the  ordinary  covenant  against  incumbrances  ;  so  as  to  render  the  insertion 
of  express  covenants  unnecessary.  The  provisions  relating  to  mortga^s 
and  settlements  wiU  be  noticed  under  those  headings.  The  foUowing  is  the 
substance  of  thoee  relating  to  conveyances  on  sale : — 


(6)  The  words  in  brackets  should  be  inserted  in  cases  where  there  is  a 
probability  of  some  shares  becoming  settled,  which  might  give  ri^e  to 
difficulties  if  the  concurrence  of  aU  the  beneficiaries  was  necessary. 
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First,  In  a  conTeyance  for  value  (other  than  a  mortgage),  where  a  person    By  benefi- 
^onveys  and  is  expressed  to  convey  as  "  beneficial  owner,"  the  Act  implies  the   ^^*'  owner, 
usual  qualified  covenants  by  him  for  title  and  farther  assurance  as  regards 
'the  subject  matter  expressed  to  he  conveyed  by  him  (sub-s.  (1)  A)  ;  and  also 
in  a  conveyance  of  leaseholds,  that  the  lease  is  valid,  and  that  the  rent  has 
been  paid  and  the  covenants  performed  (sub-s.  (1)  B). 

The  general  effect  of  the  clause,  stated  shortly,  is  that  the  liability  under   To  whose 
4he  covenants  extends  to  the  acts  of  every  ancestor,  testator  or  settlor  under   acts  the 
whom  the  conveying  party  derives  title  since  the  last  conveyance  for  value   covenants 
^not  being  a  marriage  settlement),  and  to  the  acts  of  persons  claiming  under 
the  conveying  party  or  any  such  ancestor,  testator  or  settlor  (as  to  wliich  see 
David  V.  Sabin,  [1893]  1  Ch.  523,  discussed  37  Sol.  J.  400),  and  to  thtj  acts  of 
.any  person  conveying  by  direction  of  the  conveying  party.    The  fact  that  a 
defect  in  the  title  appears  in  the  conveyance  or  is  otherwise  known  to  the 
purchaser  does  not  alter  the  effect  of  the  covenants  for  title,  Page  v.  Midland 
Rail,  Co.  [1894]  1  Ch.  11.    The  exception  as  to  marriage  settlements  was  no 
doubt  inserted  on  the  ground  that  such  a  settlement  may  not  contain  full 
•covenants  for  title  ;  see  s.  7,  sub-s.  (1)  E. 

In  reading  the  statutory  covenants  into  the  deed  it  will  be  seen  that  the    Kffect  of 
-first  branch  (for  right  to  convey)  being  that  "  the  covenantor,  with  the  con-  co^enauts 
•CTirrence  of  the  persons,  if  any,  conveying  by  his  direction,  has  power  to    . ,  " 
<»nTey,"  does  not  fit  the  conmion  case  of  a  person  joining  to  release  a  charge   concurring 
who  is  under  no  obligation  to  do  so,  and  cannot  properly  be  made  to  convey   parties. 
*'by  direction"  of  the  vendor,  e.g.,  a  mortgagee  who  is  not  fully  i>aid  off,  or 
An  annuitant.     To  avoid  inaccuracy  the  concurring  parties  might  be  made 
to  convey  "  by  the  direction  "  of  the  implied  covenantor  "  for  the  purpose 
•only  of  implying  the  proper  covenants ;  "  which,  however,  would  make  the 
<5ovenantor  liable  for  the  acts  of  the  concurring  parties.     But  this  flaw  in 
the  Act,  arising  from  the  erroneous  introduction  into  the  covenant  for  right 
to  convey  of  the  words  "  by  his  direction  "  is  not  regarded  in  practice  as  of 
.any  moment. 

Secondly,  In  any  conveyance  by  a  person  who  conveys  and  is  expressed  to   By  fitlii- 
4^nvey  as  "trustee"  or  "mortgagee,"  or  as  "personal  representative  of  a  '^^^^J 
deceased  person,"  or  as  "  committee  of  a  lunatic,"  or  "  under  an  order  of   ^'''°®'' 
the  Court,"  the  Act  implies  the  usual  qualified  covenant  by  him  (as  to  his 
own  acts,  &c.,  only),  against  incumbrances,  as  regards  the  subject  matter 
■expressed  to  he  conveyed  by  him  (sub-s.  (1)  F). 

There  are  some  cases  to  which  none  of  the  above  expressions  are  strictly   Annnitant 
appropriate,  e.g.,  an  annuitant  or  person  having  a  mere  lien,  or  the  liquidator   or  person 
.of  a  company ;    the  statutory  words  may  be  used  in  such  a  case  to  imply   *^*^^°g  "®'*- 
the  covenant;  but  some  practitioners  insert  an  express  covenant.  Occasionally 
.a  person  covenants  against  incumbrances  and  also  for  further  assurance ;  in 
that  case  an  express  covenant  is  necessary  for  the  latter  purpose ;    (the 
49tatutory  covenant  for  further  assurance  implied  by  the  words  "  as  settlor," 
.see  Settlements,  not  being  appropriate),  and  had  better  be  inserted  for  the 
former  purpose  also. 

In  a  voluntary  conveyance  no  covenant  would  be  implied  by  the  grantor   Volantary 
•conveying  "  as  beneficial  owner,"  as  those  words  only  raise  covenants  in  a   conveyanoo. 
-conveyance  for  value  (see  above)  ;  but  if  he  conveys  "  as  settlor,"  a  limited 
.covenant  for  further  assurance  would  be  implied  (see  Settlements).    The 
full  covenants  might  be  implied  by  express  words  incorporating  them ;  but 
it  is  not  usual  to  insert  them  in  such  a  case. 

The  statutory  covenants  extend  to  the  whole  fee  simple  or  other  estate   Extent  of 
-or  interest  expressed  to  he  conveyed  by  the  implied  covenantor,  whatever  his  covenants. 
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By  Eeveral 
parties. 

By  direct- 
ing party. 


Consentisg 
party. 


^ya 

married 

woman. 

By  hushHnd 
and  wife. 


Benefit  of 

implied 

covenants. 


Constrac- 
iion. 


Application 
of  the  Act. 


actual  estate  pr  intereet  may  he,  or  may  appear  to  be  on  the  face  of  the 
coiiYeyanoe. 

Where  more  than  one  person  joins  in  the  conveyance,  the  covenant  implied 
in  the  case  of  each  of  them  extends  to  the  subject  matter  or  share  of  subject 
m&tber' expressed  to  be  conveyed  by  him  (sub-s.  1). 

The  Act  also  provides  for  the  case  of  a  person  who  joins  in  the  conveyance 
merely  as  a  directing  party,  by  enacting  (^b-s.  2)  that  if  one  person  con- 
veys by  the  direction  of  another  who  is  "expressed  to  direct  as  ben^dal 
owner"  the  same  covenants  by  the  latter  shall  be  implied  as  if  he  had  con- 
veyed and  been  expressed  to  convey  "as  beneficial  owner"  the  subject 
matter  conveyed  by  his  direction.  A  tenant  for  life  or  other  person  who  is 
merely  a  consenting  party  and  has  no  power  to  direct  the  conveyance,  may 
be  made  to  do  so  for  the  purpose  only  of  implying  covenants  for  title  ;  or 
he  may  for  this  purpose  convey,  by  way  of  confirmation,  as  beneficial 
owner  (in  which  case,  however,  the  covenant  for  right  to  convey  would  be 
faulty,  see  above) ;  or  the  statutory  covenants  may  be  incorporated  by 
express  words. 

The  implied  covenants  may  be  raised  in  the  case  of  a  married  woman  who 
joins  in  the  conveyance  (see  sub-s.  3)  so  as,  by  virtue  of  the  M.  W.  P.  A. 
1882,  s.  1,  to  bind  her  separate  estate  in  the  same  manner  as  if  the  covenant 
were  express ;  and  it  is  provided  (sub-s.  3)  that  if  the  wife  conveys  "  as 
beneficial  owner/*  and  tlie  husband  also  conveys  "as  beneficial  owner,*'  then, 
the  wife  is  to  be  deemed  to  convey  and  to  be  expressed  to  convey  by  direc- 
tion of  the  husl)and  as  beneficial  owner,  and  in  addition  to  the  covenant 
implied  on  the  part  of  the  husband  there  is  also  to  be  implied  a  covenant 
by  him  in  the  same  terms  as  the  covenant  implied  by  the  wife,  the  effect 
being  that  three  covenants  are  implied :  first,  by  the  wife,  binding  her 
separate  estate  as  to  the  acts  of  herself  and  persons  under  whom  she  claims  > 
$:cond,  by  the  husband,  as  to  the  acts  of  himself  and  the  person  under  whom 
he  claims;  third,  by  the  husband,  as  to  the  acts  of  the  wife,  and  persona 
under  whom  she  claims. 

The  implied  covenants  are  in  every  case  with  the  person  to  whom  the 
conveyance  is  made,  or  with  the  persons  jointly  if  more  than  one  to  whom. 
the  conveyance  is  made  a.^  joint  tenants,  or  with  each  of  the  pei-sons  if  more 
than  one  to  whom  the  conveyance  is  made  as  tenants  in  common  (sub-s.  1)  ;. 
and  the  benefit  of  them  goes  with  the  estate  of  the  implied  covenantee,  and 
(by  sub-s.  6)  is  enforceable  by  every  person  to  whom  such  estate  is  wholly 
or  partially  vested,  and  where  the  covenant  is  with  two  or  more,  the  benefit 
is  to  survive  (s.  GO).  In  a  conveyance  to  uses  the  implied  covenants  would 
(in  the  same  manner  as  express  covenants)  be  with  the  gi*anteo  to  uses. 
Where,  however,  the  conveyance  is  made  by  appointment  direct  to  the  uses 
of  a  settlement,  each  person  who  takes  as  a  purchaser  under  the  settlement 
appears  to  be  "  a  person  to  whom  the  conveyance  is  made,"  so  that  he  and 
all  persons  claiming  under  him  will  be  entitled  to  the  benefit  of  the  implied 
covenants. 

By  s.  G4,  in  the  construction  of  an  implied  covenant  words  importing  the 
singular  may  be  read  plural,  and  vice  versd,  and  the  masculine  gender  the. 
feminine. 

The  implied  covenants  may  be  varied  or  extended  by  deed  (sub-s.  7). 

The  enactment  applies  to  every  description  of  assurance  by  deed  of  any^ 
kind  of  property,  real  or  personal,  including  a  covenant  to  surrender  copy- 
holds (see  the  definition  of  "  conveyance "  in  s.  2) ;  but  not  to  a  customary 
assurance,  otherwise  than  by  deed,  conferring  the  right  to  admittance  to* 
copyhold  or  customary  land,  nor  to  a  demise  by  way  of  lease  at  a  zenb 
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(8ab>8.  5).  Although  the  right  to  admittance  generally  arises  only  on  a 
surrender^  by  the  special  custom  of  some  manors  it  may  be  conferred  by  deed 
{Thompson  v.  Hardinge,  1  C.  B.  940),  in  which  case  the  enactment  would  of 
course  apply  (see  Hood  and  Challis,  44). 

The  statutory  covenants  are  sufficiently  in  accordance  with  the  previously    Adoption 
established  practice,  to  be  adopted,  and  they  are  practically  universally   ^^  '^^^• 
relied  on  in  all  ordinary  cases ;  but  occasionally  it  may  be   necessary  to 
insert  express  covenants  (as  where  the  property  is  situate  abroad),  or  to 
vary  the  statutory  covenants. 

As  to  the  protection  afforded  to  solicitors  and  trustees  adopting  the  Act, 
see  above,  p.  231,  note. 

In  order  to  raise  the  proper  statutory  covenants,  it  is  essential  that  the  con-    U»e  of 
veying  party  should  expressly  convey  or  direct  the  conveyance  "  as  beneficial   P*^^  jcyiAr 
owner,"  or  convey  as  "  trustee  "  or  "  mortgagee,"  &o.,  as  the  case  may  be.   essential 
Without  these  or  other  words  mentioned  in  the  Act  no  covenant  will  be 
implied,  although  the  fact  that  the  conveying  party  is  beneficial  owner 
or  trustee,  &c.,  may  appear  from  the  recitals  or  otherwise  (see  sub-s.  4). 

It  must  not  be  supposed  that  because  the  word  "  convey  "  is  used  in  this  As  to  word 
section,  and  in  the  forms  in  the  4th  schedule  to  the  Act,  it  is  therefore  convey. 
necessaiy  to  use  that  particular  word  to  imply  the  covenants.  The  word 
"  convey "  in  the  Act  includes  all  the  ordinary  modes  of  conveyance  (see 
s.  2,  and  above,  p.  856,  note)  ;  and  it  is  quite  clear  that  the  ordinary  operative 
words  of  conveyance  will  suffice,  both  to  pass  the  estate  and  raise  the 
covenants  for  title. 

It  is  necessary,  where  tenants  in  common  or  others  having  limited  interests   Conveyance 
join  in  conveying,  to  insert  words  defining  the  partictdar  share  or  interest   ]*y  tenants 
which  each  party  conveys,  in  order  that  the  implied  covenant  of  each  may   V^  common 
extend  to  such  share  or  interest  only,  and  not  to  the  entirety ;  or  else  to 
limit  the  operation  of  the  covenant  in  this  respect  by  a  subsequent  proviso, 
which  is  often  better. 

In  a  conveyance  by  joint  tenants,  or  by  donees  of  a  joint  power  of  appoint-    Bj  oir. 
ment,  as  they  jointly  convey  the  entirety,  the  implied  covenant  would  it   tenants^ 
eeems  be  a  joint  one  extending  to  the  entirety ;  and  if  it  is  desired  to  limit 
the  liability  of  each  to  the  share  to  which  he  would  be  entitled  on   a 
severance,  a  proviso  qualifying  the  statutory  covenant  must  be  inserted. 

Beference  may  here  be  made  to  the  L.  C.  C.  A.  1845,  s.  132,  by  which  the    "  (irant 
word  "grant"  in  a  conveyance  by  a  railway  or  other  company  under  that   ""^^^'" 
Act,  implies  the  usual  covenants  for  title.     See  also,  1  &  2  Vict.  c.  20,  s.  22    Jg^^'  ^'  ^' 
and  the  Acts  referred  to  in  Elph.  Introd.  p.  87.    As  to  the  construction  of 
covenants  for  title  see  Elph.  Interp.  473. 

The  common  forms  of  express  covenants  for  title,  &c.,  with  the  ordinary 
variations  indicated  in  notes,  are  given  infra,  as,  although  they  can  rarely 
be  necessary  in  conveyances  of  land  in  England,  they  may  be  required  in 
conveyances  of  land  in  the  colonies,  or  in  framing  deeds  of  indemnity. 

In  the  case  of  registered  land,  the  vendor  is  not  in  the  absence  of  special  Registered 
stipulation  bound,  if  he  is  registered  with  absolute  title,  to  covenant  for  title,  l^^iicl. 
and  if  he  is  registered  with  qualified  or  possessory  title,  to  covenant  for  title 
except  as  to  estates  and  interests  excluded  from  registration,  L.  T.  A.  1897, 
B.  16  (3).  ImpUed  covenants  imder  the  C.  A.  1881,  may  be  introduced  into 
a  registered  disposition,  but  no  reference  to  such  covenants  is  to  be  inserted 
in  the  register,  L.  T.  B  148. 
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That  lease 
is  good,  &c. 


That  rent 
And  cove- 
nants paid 
and  per- 
formed. 

For  right 
to  convey 


Covenants 
vhen  ex- 
tended to 
acts  of 
ancestors 
and 
testators. 


Variations. 

Several 
leases. 

Other 

paHies 

concurring. 

Other 
forms  of 
conveyance. 

To  uses  of 
settlement 
or  will. 


Leases  or 
incum- 
brances. 


I. 

Freeholds,  Copyholds,  and  Lb.\seholds  by  one  Vbndob 
to  one  Purchaser.     With  Variations  (a). 

And  the  sd,  vendor^  doth  hby,  for  himself,  his  hrs,  exs  & 
ads  (b),  covt  with  the  sd,  pchaser,  his  hrs,  exs,  ads,  &  assns, 
that  notwg  anything  by  him,  the  sd,  vender,  [or  any  of  his 
ancestors  or  testers]  [or,  the  sd  X.  deced]  done,  omitted,  or 
knowingly  suffered  to  the  contrary,  the  sd  lease  is  now  valid  & 
subsistg  &  in  nowise  forfeited,  surrendered,  or  become  void  or 
voidable :  And  that  the  rent  &  covts  on  the  pt  of  the  lessee  & 
Condons  by  &  in  the  sd  lease  reserved  &  contd  have  been  duly 
pd,  observed,  &  pformed  up  to  the  date  of  these  psnts :  And 
that  notwg  anything  by  him  the  sd,  vendor,  [or  any  of  his 
ancestors  or  testors]  [or,  the  sd  X.  deced]  done,  omitted,  or 


(a)  Where  a  yen  dor  can  present  a  clear  title,  which  he  daims  under  a 
purchase  for  valuable  consideration,  he  covenants  only  for  his  own  acts.  In 
the  case  of  a  title  derived  under  a  will  or  intestacy  the  covenant  extends  to 
the  ancestors  or  testators  respectively.  The  words  in  brackets  "  or  the  said 
X.,  deceased/'  are  applicable  'Fhere  the  covenant  extends  only  to  the  acts  of 
a  particular  ancestor  or  testator.  Under  the  statutory  covenants  a  vendor 
claiming  under  a  settlement  (whether  voluntary  or  for  value)^  would  be 
liable  also  for  the  acts  of  the  settlor ;  see  p.  407. 

For  several  leases,  say  **  respive  leases,'*  and  "  respive  terms, 
&c." 

If  trustees,  mortgagees,  or  other  parties  join  in  the  conveyance,  the 

covenant  will  be  that  *' the  sd,  vendor,  with  the  concurrce  of  the 
sd,  other  conveyg  pties,  now  hath  full  power,  &c." 

For  the  word  "asSUre,"  the  words  "  grt,"  **appt,"  "appt  & 
grt,**  "  rele,'*  or  **  convey,"  may  be  substituted  according  to  the 
nature  of  the  conveyance. 

In  a  conveyance  to  the  uses  of  a  settlement  or  wiU,  or  any  uses  less  simple 

than  to  the  purchaser  in  fee,  substitute  for  the  words  "  to  the  USe  of  the 

sd,  pchaser,  his  hrs  &  assns,*'  the  words  "  to  the  uses  &  in  mner 
hinbfe  expd." 

The  above  form  is  applicable  to  a  sale  subject  to  leases  or  incumbrances. 
If  not  required,  the  word  "  subjt,  &C.*'  wiU  be  omitted  throughout. 

(b)  In  this  and  the  foUowing  forms  of  express  covenants  the  words 
'*  hrs,  exs,  &  ads,"  of  the  covenantor,  and  "  hrs  &  asSnS,"  of  the 
covenantee  are  retained  on  the  supposition  that  the  forms  wiU  only  be  used 
in  the  case  of  conveyance  of  land  in  the  colonies. 
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knowingly  suffered,  he  the  sd,  vendor,  now  hath  full  power  to  ^^^^  assign, 

assure  all  the  sd  freehd  hds  &  premes  hinbfe  expd  to  be  hby 

assured  to  the  use  of  the  sd,  pchaser,  his  hrs  &  assns,  subjt  as 

afsd,  or,  "  subjt  to  the  sd  respive  leases,  chges,  &  incumbces 

to  wch  the  assurce  hby  made  is  hinbfe  expd  to  be  subjt,"  &  to 

surrender  all  the  sd  copyhd  hereds  &  premes  hinbfe  covted 

to  be  surrendered  to  the  use  of  the  sd,  pchaser,  his  hrs  &  assns, 

in  mner  &  subjt  as  afsd  accordg  to  the  custom  of  the  sd  manor 

&  to  assn  all  the  sd  leasehd  hds  &  premes  hby  assned  unto 

the  sd,  pchaser,  his  exs,  ads,  &  assns  for  all  the  residue  now 

unexpired  of  the  sd  term  in  mner  &  subjt  as  afsd :  And  that  For  quiet 

the  sd  freehd  &  copyhd  premes  &  every  pt  thof  shl  remain  &  «°Joy™e»^ 

be  to  the  use  of  the  sd,  pchaser,  his  hrs  &  assns  in  mner  afsd, 

&  that  the  sd  leasehd  premes  shl  durg  the  residue  of  the  sd 

term  remain  &  be  to  the  sd,  pchaser,  his  exs,  ads,  &  assns,  in 

mner  afsd,  &  that  all  the  sd  hds  &  premes  shl  be  quietly  entd 

into  &  upon  &  held  &  enjoyed,  &  the  rents  &  profits  thof  reced 

accdly  subjt  as  afsd  witht  any  interruption,  claim,  or  demand 

by  the  sd,  vendor,  his  hrs,  exs,  or  ads,  or  any  pson  claimg 

under  or  in  trust  for  him  [or  any  of  his  ancestors  or  testors] 

[or,  the  sd  X.  deced]  other  than  &  except  any  pson  or  psons 

claimg  in  respt  of  any  of  the  chges  or  incumbces  afsd :  And  Free  from 

THAT  dischged  from  or  orwise  by  the  sd,  vendor,  his  hrs,  exs,  or  ^^^^^^ 

ads  sufftly  indemnified  agst  all  incumbces,  claims,  &  demands 

created  by  him  the  sd,  vendor,  [or  any  of  his  ancestors  or 

testors]  [or,  the  sd  X.  deced]  or  any  pson  or  psons  claimg  or 

to  claim  through,  under,  or  in  trust  for  him,  them,  or  any  of 

them  save  as  afsd :  And  that  he  the  sd,  vendor,  &  every  pson  For  further 

havg  or  claimg  any  este,  rt,  or  intt  in  or  to  the  sd  freehd,  ««"'^^«- 

copyhd,  &  leasehd  premes  resply,  or  any  of  them,  or  any  pt 

thof  resply,  under  or  in  trust  for  him,  the  sd,  vendor  [or  any 

of  his  ancestors  or  testors]  [or,  the  sd  X.  deced]  will  at  all 

times,  at  the  cost  of  the  pson  or  psons  requirg  the  same,  exte 

4  do  all  such  assurces  &  acts  for  the  further  or  more  effectually 

assurg  the  sd  freehd  &  copyhd  premes,  or  any  pt  thof  resply, 

to  the  use  of  the  sd,  pchaser,  his  hrs  &  assns,  in  mner  &  subjt 

as  afsd,  &  assng  the  sd  leasehd  premes,  or  any  pt  thof,  unto 

the  sd,  pchaser,  his  exs,  ads,  &  assns  for  the  residue  wch  shl  be 

then  unexpired  of  the  sd  term,  in  mner  &  subjt  as  afsd,  as  shl 

be  reasbly  required. 
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For  right  to 
convey. 


For  qniet 
enjojrment. 


Variation 
for  convey- 
ance by 
tenant  for 
life  and 
remainder- 
men. 


11. 

Freeholds  in  a  conveyance  by  Joint  Tenants,  Tenants 
IN  Common,  or,  Coparceners,  one  being  a  Married 
Woman  tvhose  Husband  joius.  Variations,  where  the 
parties  are  interested  in  Unequal  Shares.  Also  for 
a  conveyance  by  Tenant  for  Life  and  Bemaindbr- 
men  (a). 

And  (b)  each  of  them  the  sd,  covtors  by  name,  [or,  the  sd 

pties  hto   of  the  &  pts,]   so  as  to  be  ansble  or 

share 


liable  only  in  respt  of,  if  jt  tenants,   "one  eql  

of  or  in  the  sd  hds  &  premes  hby  assured,"  if  tenants  in 
common  or  coparceners,  '*  the  share  or  intt  of  or  in  the  sd  hds 
&  premes  hby  assured  to  wch  the  covtg  pty  or  his  wife  is  or 
claims  to  be  entled,  or  has  or  claims  to  have  power  to  appt  or 
dispose  of  as  afsd,"  &  only  in  respt  of  the  acts  &  defaults  of 
himself  or  herself,  &  of  his  or  her  ancestors  or  testers  & 
of  psons  clalmg  under  or  in  trust  for  him,  her,  or  them 
resply,  [&  in  the  case  of  the  sd,  husbd,  in  respt  of  the  acts 

&  defaults  of  the  sd ,  his  wife,  &  of  psons  claimg  under 

her,  but  not  further  or  orwise,]  doth  hby  for  himself  or  her- 
self, his,  her  hrs,  exs  &  ads,  covt  with  the  sd,  pchaser.or  grtee 
to  uses,  his  hrs  &  assns,  that  notwg  anything  by  them,  the  sd 
covtg  pties,  or  any  of  them,  or  any  of  their  ancestors  or 
testers,  or  any  pson  claimg  under  or  in  trust  for  them  or  any 
of  them,  done,  omitted,  or  knowgly  suffered  to  the  contrary, 
they,  the  sd  covtg  pties  resply  now  have  full  power,  for  rt  to 
convey  as  in  No.  I. :  For  quiet  enjoymt,  as  in  No.  I.,  witht  any 
interruption,  claim,  or  demand  by  the  sd  covtg  j)tie8  or  any  of 


(a)  For  other  variations,  see  note  to  last  form. 

(h)  For  conveyance  of  a  tenant  for  life  and  remaindermen,  say, 

*'  And  the  sd,  tenant  for  life,  so  far  as  relates  to  the  title  & 
farther  assurce  of  the  sd  hds  &  premes  hby  assured  durg  his 
life,  &  each  of  them  the  sd,  remrmen,  so  far  as  relates  to  the 

title  to  &  further  assurce  of  one  eql pt  or  share  of  or  in 

the  same  premes,  or,  *  the  pt  or  share  of  or  in  the  premes  to 
wch  he  is  or  claims  to  be  entled  as  afsd,'  in  remr  expectant  on 
the  life  este  of  the  sd,  tenant  for  life,  thrin  doth  hby,  &o" 
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them,  or  any  pson  claimg  under  or  in  trust  for  them  or  any  of 

them,  or  any  of  their  ancestors  or  testers  :  And  that  dischged  f^^  '"^™ 

from  or  orwise  by  the  sd  covtg  pties  resply,  or  their  respive  brances. 

hrs,  exs,  or  ads,   indemnified   agst  all   estes    &   incumbces 

created  by  the  sd  covtg  pties,  or  any  of  them,  or  any  of  their 

ancestors  or  testers,  or  any  pson  claimg  under  or  in  trust  for 

them  or  any  of  them :  And  further  that  the  sd  covtg  pties  For  further 

resply,  &  every  pson  havg  or  claimg  any  este,  rt  or  intt  in  or  ^""^<^«' 

to  the  premes,  or  any  pt  thof,  unde\'  or  in  trust  for  them, 

or  any  of  them,  or  any  of  their  ancestors  or  testers,  will  at  all 

times  hrafter,  &c.f  for  further  asaurce,  as  in  No.  I. 


III. 

Personal  Property.     Variation  for  life  Policy. 

And  the  sd,  vendor,  doth  hby  for  himself,  his  hrs,  exs,  &  For  right  to 
ads,  covt  with  the  sd,  pchaser,  his  exs,  ads,  &  assns,  that  *^^^s°»  *^ 
notwg  anything  by  him,  the  sd,  vendor,  [or  the  sd  X.  deced], 
done,  admitted,  or  knowgly  suffered  to  the  contrary  (rf),  he, 
the  sd,  vendor,  now  hath  full  power  to  assn  the  premes  hinbfe 
assned  unto  the  sd,  pchaaer,  his  exs,  ads,  &  assns,  in  mner 
afsd,  free  from  incumbces :  And  that  he,  the  sd,  vendor,  &  For  farther 

-I  1-  L         L  '    iL  •  111        assurance. 

every  pson  havg  or  claimg  any  este,  rt,  or  intt  m  or  to  the 
premes,  or  any  pt  thof,  under  or  in  trust  for  him  [or  the 
sd  X.  deced]  will  at  all  times,  at  the  cost  of  the  sd,  pchaser, 
his  exs,  ads,  or  assns,  exte  &  do  all  such  assurces  &  acts 
ior  the  further  or  more  effectually  assurg  the  premes  or  any 
pt  thof  unto  the  sd,  pchaser,  his  exs,  ads,  &  assns,  &  enablg 
him  &  them  to  recover,  rece  &  obtain  paymt  &  transfer  of  the 
same  as  shl  be  reasbly  required. 


(d)  For  a  policy  of  assurance  say,  "  the   sd  poly  is  now  valid  &    Policy, 

subsistg  <fc  in  nowise  forfeited  or  become  void  or  voidable  & 

that  notwg  any  such  thing  as  afsd,"  and  describe  the  property  as 

the  sd  poly  &  premes  hinbfe  assned/ 
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rv. 

CovENAHT  against  Incumbbancgb  by  One  with  One /or  Bbu. 
or  Febbonal  Estate.  Variations  /or  a  conveyance  to 
Joint  Tenants,  or  Tenants  in  Common. 

And  the  sd,  covtor,  doth  hby  for  himself,  his  hrs,  exs,  & 
ads,  eovt  with  the  sd,  pchaser  or  grtec  to  uses,  his  hrs  {^for 
leasehds  or  psonalty,  his  exs,  ade],  &  assns  (a),  that  the  sd, 
covtor,  bath  not  at  any  time  htofore  done,  or  knowgly  omitted 
or  suffered,  or  been  pty  or  privy  to  anythg  whby  or  by 
means  who!  the  premes  hinbfe  assured  (b),  or  any  pt  thof, 
are,  is,  or  may  be  incumbered  or  affected  in  any  mner 
whatsr,  or  wliby  he,  the  sd,  covtor,  is  in  anywise,  prevented 
from  asBurg  the  same  premes,  or  any  pt  thof,  in  mner 
afsd. 


Covenant  against  Incumbrances  by  Two  or  more  with  One  for 
Real  or  Personal  Estate  (c). 

And  each  of  them  the  sd,  covtors,  so  far  as  relates  to  his 
own  acts  &  omiasiona  only,  doth  hby  for  himself,  his  hrs,  exs, 
&  ads,  covt  with  the  sd,  pchaser  or  grtec  to  uses,  bis  bra  [/or 
leasehds  or  psonally  his  exs,  ada],  &  asana,  that  tbey  the  ad 
covtors,  or  "  the  sd  covtg  ptiea,"  resply,  have  not  at  any  time 
htofore  done,  or  knowgly  omitted  or  suffered,  or  been  pty  or 
privy  to  anythg  whby  or  by  means  whof  the  premea 
hinbfe  aasured  or  any  pt  thof,  are,  is,  or  may  be  in- 
cumbered or  affected  in  any  mner  whatsr,  or  whby  they,  the 
sd,   covior   or,    "  the  sd  covtg  pties,"  resply,  are  in  anywise 

(a)  For  a  convejance  to  joint  t«iiaiitB  saj,  "  their  hrs,  or,  '  eXB,  ads,' 
&  asana."  For  e,  conveyance  to  tenants  in  common,  add,  "&  as  A 
Bepte  covt  with  each  of  them,  &c." 

(b)  For  "aasured"  and  "asBurg,"  theworda  "grted,"  "grtg," 
or  aa  the  case  may  be,  maj  be  eabatitnbed,  Bee  note  (a)  to  Form  i. 

(c)  For  variatioDB  for  conTejance  to  joint  tenants  oi  tenant  ii 
&c.,  see  notes  t«  last  form. 
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prevented  from  asBurg  the  same  premes,  or  any  pt  thof,  in 
mner  afsd. 


IMPLIED   COVENANTS  (rf). 

I.  The  sd,  vendor,  as  beuefl  owner,  doth  hby  grt  [or,  assn,  Absolute 
appt,  or  08  the  case  may  be^,  &c.  ^^°'^'"  (*^' 

n.  The  sd,  vendors,  as  benefl  owners  do  hby  grt  [or,  assn,  Joint 
appt,  or  as  the  case  may  6^],  &c.  tenants 

in.  The  sd,  vendors,  each  of  them  conveyg  as  benefl  owner  T^jnants  ir 

of  one  undivided  moiety  [eql share]  of  the  hds  &  premes  common 

hby  assured,  or,  "  of  the  respive  share,  este,  or  intt  in  the  hds 
&  premes  hby  assured  to  wch  he  is  or  claims  to  be  entled  as 
hinbfe  appears,"  &  all  other  (if  any)  his  este  or  intt  thrin,  do 
resply  hby  grt,  &c. 

IV.  The  sd  A.,  as  benefl  owner,  as  to  one  undivided  eql The  same. 

share  of  &  ail  other  if  any  his  este  or  intt  in  the  hds  &  premes  Another 
hby  assured,  &  the  sd  B.,  as  benefl  owner  as  to  one  undivided   ^^'°  ^ 

eql share  of  &  all  other  (if  any)  his  este  or  intt  in  the 

same  premes,  &c.,  &c.,  do  resply  hby  grt,  &c. 


(d)  See  above,  p.  406  et  seq. 

(e)  This  implies  the  usual  covenants  for  title  and  further  assurance  by 
the  vendor. 

(/)  This  implies  the  usual  covenants  for  title,  Ac,  by  the  vendors  jointly, 
extending  to  the  entirety  of  the  property.  If  it  is  desired  to  restrict  the 
covenants  to  the  shares  to  which  they  would  be  entitled  on  a  severance,  the 
proviso,  p.  419,  should  be  inserted. 

(g)  These  imply  the  usual  covenants  for  title,  Ac,  by  each  of  the  vendors 
extending  to  his  own  share  only.  In  defining  the  shares  or  estates  which 
each  party  conveys  with  the  object  of  restricting  his  covenants  for  title, 
care  is  required  that  this  does  not  operate  also  to  restrict  the  operation  of 
the  conveyance  in  case  the  share  or  interest  of  any  of  the  parties  should  be 
misstated,  and  should  in  fact  be  greater.  The  general  words,  '*  and  all 
other,  &C.,"  are  therefore  added.  See  another  form  of  such  general  words 
at  the  end  of  Form  xii.,  ii^ra.  Where  the  interests  of  the  conveying  parties 
are  various,  and  appear  from  the  recitals,  it  may  be  simpler  and  less  trouble- 
some to  make  the  parties  convey  **  accdg  to  their  respive  estes,  shares, 
powers,  &  intts,  as  hinbfe  appearg,  and  all  other  (if  any)  their 

respive  estes,  &C.,"  without  defining,  but  with  a  statement  of  the 
character^  whether  as  beneficial  owner  or  trustee^  &c.,  in  which  each  con- 
veys ;  if  this  form  is  adopted  it  wiU  be  unnecessary  to  limit  the  operation 
Off  the  covenants  by  the  proviso  at  p.  419. 
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Tenant  for        T.  Trb  sd  A.y  as  iMxiefl-  owner  as  to  the  este  for  his  life  in 

remainder-  ^^®  ^^®  ^  premes  hby  assured,  &  the  sd  B.,  as  benefl  owBer  as 

man  in  fee  to  the  revon  in  fee  simple  expectant  on  the  life  este  of  the  sd 

ortai  (a).  ^^  ^  ^j^^  same  premes,  do  resply  hby  grt,  &c. 

Wife  (6).  ^-  T^^  sd,  wife,  as  benefl  owner  [with  the  concurrce  of  the 

sd,  husbd^  doth  hby,  &c. 
Husband  ^i-  The  sd^  u't/J?,  as  benefl  owner,  doth  hby  grt,  &  the  sd, 

and  wife       husbd,  2LB  benefl  owner,  doth  hby  grt,  &  confirm,  &c. 
Various  ^^^'  ^^^  ^^»  vendors^  each  of  them   conveying   as   benefl 

beneficial      owner  of  the  respive  [share]  este  or  intt  in  the  hds  &  premes 
owners.        j^j^^  assured  to  wch  he  is  or  claims  to  be  entled  [or  wch  he 
for  married  has  power  to  appt  or  dispose  of],  as  hinbfe  appears,    &   all 
woman  [d).  other  (if  any)  his  este  or  intt  thrin,  [&  the  sd,  husbd  d-  wife, 
each  of  them  conveying  as  benefl  owner  of  the  [share]   este  or 
intt  in  the  same  premes  to  wch  the  sd,  wife  (e),  is  or  claims  to 
be  entled  [or,  has  power  to  appt  or  to  dispose  of],  as  hinbfe 
appears],  &  all  other,  &c.,  do  resply,  accdg  to  their  respive 
[shares]  estes  &  intts  [&  powers],  grt,  &c. 

Trustees,  IX.  The  sd   as  troes  [of   the  hinbfe  recited  indre  of 

mortgagees,  settlemt,  or,  *' wiU '*]  or,  "as  mtgees,"  or^  "as  psonal  repyes 
of  the  sd  Z.,  deced/'  or,  "as  committee  of  the  sd  X./'  or, 
"under  the  hinbfe  recited  order  of,  &c.."  do  resply  [doth]  hby 
grt,  &c. 


(a)  This  implies  covenants  for  title,  &c.,  by  A.,  as  to  his  life  estate,  and  bj 
B.,  as  to  the  reversion  in  fee. 

(b)  This  implies  the  usual  covenants  for  title,  &c.,  by  the  wife  as  to  the 
acts  of  herself  and  her  ancestors,  &c.,  binding  her  separate  estate^  but  no 
covenant  by  the  husband.  If  the  wife  has  power  to  dispose  of  the  properly 
as  a  feme  sole  under  the  M.  W.  P.  A.  1882,  or  otherwise,  the  hosbend's  con- 
currence is  of  oourse  unnecessary,  unless  it  is  desired  to  obtain  covenants 
from  him,  as  in  the  next  form. 

(e)  As  to  what  covenants  this  implies,  see  p.  408. 

(d)  This  implies  covenants  for  tit^e,  &c,  by  each  party  United  to  the 
share  or  interest  conveyed  by  him,  the  husband's  covenant  also  extending 
to  the  wife's  share. 

(e)  If  both  the  marriage  and  the  acquisition  of  the  property  were  before 
1883,  add  here,  "  or  the  sd,  husbd,  in  her  rt '' ;  see  the  M.  W.  P.  A, 
1882,  ss.  1,  2,  5. 

(/)  This  implies  a  covenant  against  incumbrances  by  each  of  the  con- 
veying parties  as  to  his  own  acts,  &c.,  only.  There  iff  of  course  no  objection 
to  referring  to  the  settlement  or  other  instrument  under  which  the  trust 
arises. 
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X.  The  sd as  trees,  or  as  the  case  may  be,  see  precedg  Directing 

form,  by  the  diron  of  the  sd  Z.,  directg  as  benefl  owner,  do  hby        ^ 
grt,  OTf  **  appt/'  [&  the  sd  Z.  doth  hby  convey  &  confirm,] 

<fec. 

XI.  The  sd as  trees,  &c.,  or  as  the  case  may  be,  see  Consenting 

form  IX.,  with  the  consent,  or,  **  at  the  reqt,**  of  the  sd  Z.  [&  P*^y  W- 
for  the  ppose  only  of  implying  covts  by  the  sd  Z.  for  title  & 
further  assurce  by  the  diron  also  of  the  sd  Z.,  directg  as  benefl 
owner],  do  hby  grt,  or  ''appt,"  &  the  sd  Z.  [as  benefl  owner], 

doth  hby  convey  &  confirm,  &c. 

xn.  The  sd  A.,  as  benefl  owner,  as  to  one  moiety  of  a  moiety  Form  in 
(being  one  eql  fourth  pt  of  the  entirety)  of  the  hds  &  premes  ^"J^^^riouT 
hinafter  descd   &   assured,  doth   hby  grt,   &   the   sd  B.   &  interegta 

C,  as  trees  &  as  to  the  one  eql pt  of  a  moiety  of  the  h"id8boi<i 

sd  premes  to  wch  the  sd  D.   is  or  claims  to  be  benefly  ^?,^^^" 
entled,  at  his  reqt,  do  hby  grt,  &  the  sd  D.,  as  benefl  owner,  as  sbaieB  (t). 
to   such  last-mentd  pt  of  a  moiety,  doth  hby  grt   & 

(g)  Thia  implies  the  same  coTenant  as  the  preceding  form,  and  in  addition 
the  nsnal  covenants  for  title,  &c,,  by  Z.,  extending  to  the  acts  of  the  trustees. 
This  or  the  next  form  may  be  nsed  where  a  beneficiary  joins  in  a  conveyance 
by  trustees  to  covenant  for  title.  No  additional  covenants  are  implied  by 
making  Z.  also  convey  as  "  beneficial  owner ; "  see  p.  408. 

(h)  This  implies  the  same  covenants  as  the  last  form,  if  the  words  of 
direction  (which  are  bracketed)  are  inserted ;  or  in  lieu  of  this,  Z.  may  be 
made  to  convey  by  way  of  confirmation  "  as  beneficial  owner/'  by  inserting 
those  words  in  the  subsequent  part  of  the  clause^  which  would  imply  the 
same  covenants  by  Z.  except  that  they  would  not  then  extend  to  the  acts  of 
the  trustees,  and  the  covenant  for  right  to  convey  would  be  faulty ;  see 
p.  407.  The  words  of  direction,  unless  qualified  as  above,  may  in  this  case 
be  objectionable,  and  if  the  sale  Ib  by  trustees,  might  imply  a  breach  of 
trust,  as  they  might  be  doing  wrong  in  conveying  by  the  direction  of  Z.  If 
preferred  the  statutory  covenants  may  be  incorporated  in  this  case  by  a 
separate  clause ;  see  p.  418,  Form  xiii. 

(i)  This  implies  covenants  for  title  by  A.,  D.  and  G.  as  to  their  respective 
shares ;  by  E.  as  to  the  share  conveyed  by  his  direction ;  by  L.,  binding  her 
separate  estate,  and  by  M.,  her  husband,  as  to  her  share ;  by  N.  as  to  his 
life  estate  in,  and  O.  as  to  the  reversion  in  fee  of,  their  share  ;  and  covenants 
against  incumbrances  by  B.,  C,  and  H.,  as  trustees,  and  E.  and  F.,  as 
mortgagees,  as  to  the  shares  conveyed  by  them;  in  the  case  of  P.,  who 
releases  a  charge  of  an  annuity,  as  the  statutory  words  are  not  appropriate, 
the  covenant  against  incumbrances  is  expressly  incorporated.  In  the  case 
of  trustees  and  mortgagees,  as  they  covenant  as  to  their  own  acts  only,  there 
is  not  the  same  necessity  as  in  the  case  of  beneficial  owners  for  defining  the 
precise  shares  of  interests  conveyed  by  them  though  it  is  here  done.  As  to 
the  above  mode  of  restricting  the  covenants,  see  p.  409. 
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confirm,  &  the  Bd  E.  &  F.,  ag  mtg^ees  &  as  to  one  eql 

share  of  the  premes,  by  the  diron  of  the  sd  G.,  do  hby  grt,  And 

the  sd  G.,  as  beuefl  owner,  as  to  such  last-mentd :  share, 

doth  hby  grt  &  confirm,  And  the  sd  H.,  as  tree  as  to  one  eql 

share  of  the  premes,  in  exercise  of  the  power  for  this 

ppose  vested  in  him,  under  the  hinbfe  recited  indre  of,  &c.,  & 
of  every  other  power,  &c.,  &  with  the  consent  (hby  testified) 
&  by  the  diron  of  the  sd  K,  directg  as  benefl  owner,  doth  hby 
appt  &  convey,  &  the  sd  L.,  as  benefl  owner,  as  to  one  other 

eql share  of  the  premes  (a),  doth  hby  grt,  &  the  sd  M., 

as  benefl  owner,  as  to  such  last-mentd  share,  doth  hby 

grt  &  confirm,  &  the  sd  N.,  as  benefl  owner,  as  to  his  este  for 

life  in  one  other  eql share  of  the  premes,  &  the  sd  0.,  as 

benefl  owner,  as  to  the  revon  [or,  *'  remr  "  (6),  as  the  case  may 
be2  of  the  same  share  after  the  dece  of  the  sd  N.,  do  resply 
hby  grt,  And  the  sd  P.,  as  to  his  sd  anny,  &  to  the  intent  that 
the  usual  statutory  tree's  covt  agst  incumbces  shl  be  deemed 
to  be  hby  implied  on  his  pt,  doth  hby  rele  &  all  of  them  the 

sd  respive  conveyg  psons  pties  hto  of  the  first pts  as  to 

all  other  (if  any)  the  shares,  estes,  or  intts  in  the  premes  wch 
they  resply  are  entled  to  or  have  power  to  dispose  of,  do  resply 
hby  convey,  appt,  assure,  &  rele,  &c.,  unto,  &c. 
Glanse  in-         XIII.  And  it  is  hby  decld  that  the  same  covts  shl  be  deemed 
2Xto^°^    to  be  implied  by  these  psnts  on  the  pt  of  the  sd  Z.  for  the 
covenanta     title  to  &  further  assurce  of  the  sd  premes  hby  assured,  as  if 
(c)  he  [had  assured  &]  had  been  expd  to  assure  the  same  as 
benefl  owner  [&  the  other  pties  makg  or  concurrg  in   such 
assurce  had  been  expd  so  to  do  by  bis  diron]. 
Clause  in-         XIV.  And  it  is  hby  decld  that  the  same  covt  shl  be  deemed 
oor^rating   ^^  Y)e  implied  by  these  psnts  on  the  pt  of  the  sd  Z.,  as  if  he 
coTenant      [had  assured  &]  had  been  expd  to  assure  [rele]  the  premes 
^^l        hby  assured  as  tree  [mtgee]. 

brances. 

(a)  If  both,  the  marriage  and  the  acquisition  of  the  property  were  before 

1883,  add  here,  "  &  with  the  concurrce  of  the  sd  M.,  her  husbd." 

See  the  M.  W.  P.  A.  1882,  sa.  1,  2,  and  5. 

(h)  As  to  the  difference  between  reversion  and  reoiainder,  see  Co.  litt. 
49a,  1426  ;  ChaUis,  R.  P.  67. 

(c)  If  the  conveyance  is  voluntary,  insert  here,  "this  COnveyce   had 

been  made  for  value,  &." 
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Provisoes. 

I.  Provi>  always,  &  it  is  hby  agrd,  that  the  liability  of  each  Ptovibo 
of  them,  the  sd,  conveying  pties,  or,  "  the  sd  pties  hto  of  the  J^*^^^ 

first pts,**  i^esply  &  their  respive  hrs,  exs,  &  ads  under  under 

the  covts  wch  are  implied  by  law  by  reason  of  their  resply  hby  covenanta 
conveyg  &  being  expressed  to   convey  as  1>eiiefl  owners   shl  ?^J°^?* 

extend  to  one  eql  undivided share  only  of  the  premes,  or,  tenants  in 

"  to  the  share,  este,  or  intt  of  or  in  the  premes  to  wch  he  is  or  ^^^^).' 
claims  to  be  entled,  or  wch  he  has  or  claims  to  have  power  to 
appt  or  dispose  of  as  hinbfe  recited,  &  not  further,"  or  "  the 
liability  of  the  sd  respive,  conveying  pties,  dc,  d-c,  as  above, 
shl  be  limd  as  follows  (that  is  to  say)^  the  sd  A.  shl  be  liable 
under  such  implied  covts  to  the  extent  of  one  eql  third  pt  of 
the  premes  &  not  further,  the  sd  B.  &  C.  (<?),  his  wife  shl  be 
liable  thrunder  to  the  extent  of  one  eql  third  pt  of  the  premes 
&  not  further,  &c.,  &c" 

n.  Provd  always  that,  as  respts  the  revon  (/)  [or,  remr,  as  Proviso 
the  case  may  he"]  expectant  on  the  life  este  of  the  sd  life  tenant,  covenants* 
in  the  premes,  &  the  title  to  &  further  assurce  of  the  premes  ^y  ^j!"jH 
after  his  death,  the   covts  by  the   sd,   life  tenant,   wch   are 
implied  by  law  by  reason  of  his  hby  conveying  &  being  expd 
to  convey  as  benefl  owner  shl  not  extend  to  the  acts  or  defaults 
of  any  pson  or  psons  other  than  or  besides  himself  &  his  own 
hrs  [exs  or  ads],  &  psons  claimg  through  or  in  trust  for  him, 
them,  or  any  of  them. 

ni.  Provd  always,  &  it  is  hby  decld  that  the  covts  of  the  Proviso 
sd  A.,  wch  are  implied  by  reason  of  the  sd  B.  being  expd  to  iijibiiity'S 
convey  by  his  diron  as  benefl  owner,  shl  not  extend  so  as  to  ^^^^^^i^ 

(d)  See  p.  409. 

(e)  The  husband  need  not  concur  where  the  marriage  or  the  acquisition 
of  the  property  was  after  1882 ;  see  note  (a),  last  page. 

(/)  See  note  (h),  last  page. 

(g)  This  form  is  intended  for  a  case  where  a  tenant  for  life  enters  into 
covenants  for  title,  express  or  statutory,  on  a  sale  by  the  trustees,  and  the 
covenants  extend  to  the  acts  of  a  prior  owner,  e.g.,  a  testator  or  settlor ;  but 
if  the  covenants  do  not  so  extend  th«  proviso  is  not  required.  The  proviso 
is  adapted  also  to  a  conveyance  by  a  tenant  for  life  under  the  S.  L.  A.  1882. 
It  requires  consideration  whether  a  vestriction  of  the  statutory  covenants 
may  not  in  some  cases  be  desirable  to  pzeclade  such  a  case  as  David  v.  S<ibin, 
[1893]  1  Ch.  523. 

27  2 
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party  under  render  him  liable  in  respt  of  the  acts  or  defaults  of  the  sd  B., 

statutory  ,  ,    .  j       -l- 

covenants,    or  of  any  pson  claimg  under  him. 

Proviso  IV.  Pbovd  ALWAYS,  &  it  is  hbj  agrd,  that  the  total  amt 

iiS)m^  of    recoverable  from  each  of  them  the  sd & ,  or  from 

covenantors  his  hrs,  exs,  or  ads,  by  way  of  damages  under  the  respive 

shares'        covts  by  them  the  sd & resply  hinbfe  contd,  or, 

of  the  "wch  are  implied   by  statute,"   for  the    title  to  &  further 

money  (a),  assurce  of  the  premes  hby  assured,  shl  not  exceed  the  sum 

of  £ ,  or,  "  the  sevl  sums  hinafter  mentd,  namely,  from 

the  sd ,  his  hrs,  exs,  or  ads,  the  sum  of  £ ,  &  from  the 

sd ,  his  hrs,  exs,  or  ads,  the  sum  of .*' 

(a)  This  mode  of  restricting  the  liability,  thongh  sometimes  adopted  in 
practice,  seems  scarcely  defensible,  the  proper  mode  being  to  restrict  the 
liability  to  the  respective  interests  of  the  ooyenantors  in  the  eatate  ;  see 
2  Dart,  V.  &  P.  895. 
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COVENANTS    FOR    PRODUCTION    OF 

DEEDS  (6). 


I. 

Full/otw  of  Covenant  hy  one  Vendor  ivith  one  Purghaseb 
for  Production  of  deeds ;  toith  proviso  for  Substituted 
Covenant  on  the  vendor  Parting  with  the  deeds. 
Variations  for  Leaseholds  or  Personalty,  for  a 
Conveyance  by  or  to  Joint  Tenants  or  Tenants  in 
Common,  and  where  the  covenant  for  production  is 
contained  in  a  Separate  Deed. 

The  sd,  vendor ,  doth  hby,  for  himself,  his  hrs,  exs,  ads,  &  To  produce 
assns,  covt  with   the   sd,  pc7kwe;"[«]  or  grtee[s}  to  uses,  his  ^    *• 

[h)  The  C.  A.  1881,  8.  9,  contains  provisions  intended  to  obviate  the   gtatutory 
insertion  of  the  fall  covenants  for  production  and  safe  custody  of  documents    corenants 
by  substituting  very  short  forms  of  : — 1.  An  acknowledgment  of  the  right   for  prodnc- 
to  production  and  delivery  of  copies ;    and,  2.    An  undertaking  for  safe   ^^^^  ^^^ 
custody  ;  to  which  an  operation  is  given  similar  to  that  of  the  old  form  of   ♦"♦^^'^^i- 
covenant  by  trustees  or  mortgagees  (Form  n.),  in  respect  of  the  personal 
liability  ceasing  on  the  covenantor  parting  with  the  deeds,  but  the  obligation 
attaching  on  the  deeds  against  the  holder  for  the  time  being ;  whereas  the 
liability  under  the  old  form  of  covenant  of  a  beneficial  owner  continues 
after  he  parts  with  the  deeds  unless  there  is  a  proviso  for  cesser  of  the 
liabiUty  on  his  procuring  a  substituted  covenant  (see  Form  i.),  and  this  is 
procured;   which,  however,  it  seldom  was  on  account  of  the  trouble  and 
expense.      The  Act  has  lei  to  an  assimilation  of  the  practice  in  the  two 
vsseBa 

The  statutory  covenant  differs  from  the  old  trustees'  and  mortgagees'   Operation 
covenant  in  this,  that  the  latter  imposes  a  liability  only  while  the  covenau-   of  statntoiy 
tore  have  the  "  actual  custody "  of  the  deeds,  but,  under  the  statute,  they   covenant 
are  liable  while  having  the  "custody  or  control"  of  them ;  this  is  of  no  im-   "*  ""^ 
portanoe  as  regards  the  covenant  for  production,  but  it  renders  the  statutory   ^^^  mort- 
undertaking  for  safe  custody  more  onerous  than  the  old  express  covenant  by   ga^ees. 
making  the  covenantors  liable  for  the  loes  of  the  deeds  throagh  the  defaults 
cf  their  agent,  as  well  as  their  own  personal  defaults  ;  and  the  undertaking 
ihoold  not  be  given  by  trustees  or  mortgagees  or  other  fiduciary  owners.    A 
liability  of  this  kind  may  attach  to  deeds  delivered  to  trustees  or  moHgagees 
by  reason  of  an  undertaking  for  safe, custody  given  by  a  previous  pos&essor, 
bat  this  cannot  be  avoided.    A  mortgagee  is  liable  to  give  an  indemnity  to 
and  to  pay  compensation  to  the  mortgagor  for  the  loss  of  the  deeds ;  see 
Eortiby  V.  Matcham,  16  Sm.  325 ;  Brown  v.  Sewell,  11  Hare,  49 ;  JamM  v. 
Rumsey,  11  Ch.  D.  398 ;  where  a  form  of  indemnity  is  given.    A  mortgagee 
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[their]  hrs  &  aBsna,  in  a  conrce  in  common,  add,  "  &  as  a 
septe  covt  with  each  of  them,  his  hrs  &  assna"  (a),  that  he, 

ia  now  bound  to  produce  the  deeds  to  any  pereon  interetted  ia  the  equity  ot 
redemption :  see  the  C.  A.  1S81,  b.  16. 

Tbe  benefit  of  an  acknowledgment  (by  a.  9  (3)  )  gocB  to  any  person  (other 
than  a  lessee  at  a  rent),  claiming  under  tbe  person  to  whom  it  is  given. 
Thew  ia  no  corresponding  provision  a«  to  the  devolution  of  the  benefit  of  »tt 
undert&king  for  safe  custody;  bat  it  would  no  doubt  by  implication  be  held 
to  go  with  the  acknowledgment. 

In  the  case  of  a  oonveyance  by  appointment  direct  to  the  usee  of  a  eettle- 
mant  or  will,  the  benefit  of  the  st&tntoiy  acknowledgment  as  to  muniments 
given  to  the  tenant  for  life  appears  not  to  pass  to  the  remaindermen,  a» 
they  do  not  claim  through  him.  A  similar  difficulty  occurs  when  an  express 
covenant  for  production  is  given.  This  difficulty  can  be  obviated  by  'giving 
the  acknowledgment  not  only  to  the  tenant  for  life  but  also  to  "all  psODS- 
claimg  hrimder  by  pchaae  to  the  hda  hby  aesured." 

The  Act  applies  whether  the  documents  relat«  to  real  or  personal  estate. 

The  statutory  operation  of  the  acknowledgment  or  undertaking  is  to  be- 
subject  to  any  express  proriaionB  contuned  in  it  (sub-ss.  12  and  13)  ;  it  may 
therefore  be  modified. 

It  ia  important  to  notice  that  anb-e.  1  appears  to  rsqnire  that  the  acknow- 
lodgment,  in  order  to  be  effectaal,  ihonld  be  of  the  right  not  only  to  pro- 
duction, but  also  to  delivery  of  copies  (and  see  the  form  in  Schedule  IV.,  3), 
so  that  without  the  latter  words  it  would  have  no  stfttutoiy  effect. 

A  mere  acknowledgment  does  not  include  a  covenant  for  safe  custody 
(snb-a.  6) ;  if  this  is  intended,  an  undertaking  mntt  also  be  given  under 
Bub-s.  9. 

The  statutory  covenant  only  applies  to  dooumentB"of  which  the  cove- 
nantor retains  possession"  (see  sub-sa.  1  and  8)  j  the  fact  that  he  retaina 
possession  should  therefore  be  stated  in  the  acknowledgment  or  introductory 
recitaL  Of  coarse  the  retaining  need  be  only  momentary.  Occasionally  » 
vendor  covenantn  for  production  of  documents  in  the  hands  of  third  parties, 
who  cannot  or  will  not  give  a  covenant  or  acknowledgment,  t.if.,  mortgagees, 
or  the  trusteea  of  a  settlement  ;  in  that  case  an  express  covenant  in  the  old 
form  most  be  given,  aa  the  statute  wonld  not  apply,  even  though  th» 
dt^iiinieats  should  afterwards  come  into  possession  of  tbe  vendor.  Be  FvrUU^ 
IMt:i,  W.  N.  162  ;  the  doctrine  of  estoppel  not  being  applicable  to  such  » 
I'lifi'.  The  statutory  form  of  acknowledgment  and  undertaking  if  given  in 
auoh  a  case  would  operat«  according  to  its  tenor  independently  of  tEft 
stiitute,  and  would  probably  create  a  more  onerous  liability  than  the 
ordinary  express  or  statutory  covenant. 


(<•)  For  leaseholds  or  personalty  substitute  throughout  the  covenant  for- 
"  hrs,"  "  ess,  ada,"  in  the  esse  both  of  the  covenantor  and  covenantee. 
Tliii  covenantor  is  made  to  covenant  for  hia  "  aaStlB  "  as  the  burden  of  the 
covonnat  is  to  run  with  the  deeds.  The  words  "  hrs,  exs,  &  ads," 
arc  inserted,  sa  they  may  be  required  in  conveyances  of  land  in  the  colonies, 
■(H!  note  (b),  p.  410.  In  a  conveyance  of  land  in  Bngland  they  may  ba 
oiiiiUvd. 
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the  sd,  vendor,  his  hrs  or  asans  (b),  will  at  all  times  hrafter, 
unless  prevented  by  fire  or  other  inevitable  accident,  upon 
every  reasble  reqt,  &  at  the  cost  of  the  sd,  pchaser[^8}  or 
grteefji}  to  ^(ses,  his  [their]  (c)  hrs  or  assns,  or  any  of  them,  or 
any  pson  or  psons  havg  or  claimg  through  him,  them,  or  any 
of  them,  any  este  or  intt  at  law  or  in  equity  in  the  premes  hby 
assured  (d),  or  any  pt  thof,  produce  or  cause  to  be  produced  [in 

As  to  the  right  to  possession  of  deeds^  see  33  Sol.  J.  655,  670,  683,  695 
706,  714 ;  Elph.  Introd.,  108. 

An  acknowledgment  or  undertaking  need  not  he  under  aeal;    if  under  Stamp. 
hand  only  it  will  require  only  a  6d.  agreement  stamp. 

As  to  expenses,  V.  &  P.  A.,  1874,  s.  2  (4),  1  Dart,  V.  &  P.  161.  Expenaea. 

An  acknowledgment  or  undertaking  under  the  Act  is  to   satisfy  any   ^j^.],^  ^f 
liability  to  give  a  covenant  for  production  or  safe  custody  respectively   purchaser 
(sub-ss.  8  and  11) ;  so  that  a  purchaser  cannot,  as  it  seems,  insist  on  the   to  express 
ordinaiy  express  covenant,  although  stipulated  for  in  the  contract.     But  covenant. 
this  prorision  cannot  apply  where  the  deeds  are  not  in  the  covenantor's 
custody^  as  the  acknowledgment  would  not  in  that  case  have  the  intended 
statutory  effect. 

Except  in  the  case  mentioned  above,  and  where  the  property  is  situate   Express 
abroad,  the  statutory  provisions  on  this  subject  entirely  supersede  the  covenant 
necessity  for  the  insertion  of  the  full  covenants  for  production,  Ac,  and  their  ^^^  ^**' 
employment  is  now  practically  universal  in  the  case  of  absolute  owners  as 
well  as  trustees  and  mortgagees  (with  the  omission  in  the  case  of  the  latter 
of  the  undertaking  for  safe  custody) :  but  the  ordinary  forms  of  such  cove- 
nants are  here  given  for  comparison  with  the  statutory  provisions,  and  for 
use  in  the  exceptional  cases  before  mentioned,  or  in  conveyances  of  land  in 
the  colonies. 

Where  an  application  is  made  to  register  land  the  registrar  can  compel  Re^stered 
the  production  of  any  muniments  of  title  to  the  land  to  the  production  of  land. 
which  the  applicant  is  entitled,  L.  T.  A.  1875,  s.  71. 

The  registrar  can  compel  the  production  of  a  land  certificate,  office  copy, 
registered  lease,  or  certificate  of  charge,  prior  to  making  an  entry  in  the 
register  :  L.  T.  A.  1897,  s.  8. 

(d)  If  the  vendors  are  joint  tenants,  or  tenant?  in  common,  the  covenant 

wiu  commence:— **  The  sd,  vendors,  do  hby,  for  themselves  & 
their  hrs,  &c.,  [?/  tenants  m  common,  add,  &  each  of  them  doth 
hby,  for  himself,  his  hrs,  exs,  ads  &  assns],  covt,  &c.,  that 
they,  the  sd,  vendors,  their  [if  tenants  in  common,  respive]  hrs 

[exs,  ads]  or  assns  will,  &C."  The  rest  of  the  covenant  will  be  as 
above.  Where  one  of  the  vendors  is  a  married  woman  she  may  covenant  so 
as  to  bind  her  separate  estate  (see  p.  408),  or  her  husband  may  covenant  in 
her  stead. 

(c)  If  the  purchasers  are  tenants  in  common,  insert  here  and  subsequently 

in  the  corresponding  place,  "  respive." 

(d)  Where  the  covenant  for  production  is  contained  in  a  separate  deed, 
substitute    here,  and    subsequently,  for    '*  hby    assured,"    the  words 

**  comprd  in  &  assured  by  the  hinbfe  recited  indre  of  even  date 
hwitb." 
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England  or  Wales,  but  not  elsewhere]  to  him  or  them,  or  his 
their  solor  or  agent,  or  such  other  pson  or  psons  as  he  or  they 
shl  direct,  or  in  the  course  of  any  judicial  or  other  pcdgs,  or 
orwise  as  occasion  shl  require,  all  or  any  of  the  deeds  &  writgs 
mentd  in  the  schdle  hrunder  written,  or,  "  the  sd  recited 
indres  of,  &c.,''  or,  ''  an  indre  dated,  &c.,  &  made,  &c.,  &  anor 
indre  dated,  &c.,  &  made,  &c."  [&  all  other  deeds,  evidces,  & 
writgs  (if  any),  other  than  docts  of  record  (a),  now  in  the 
custody  or  power  of  the  sd,  vendor,  relatg  to  the  premes  hby 
assured  (h),  or  any  pt  thof]  (c),  for  the  proof,  defence,  & 
support  of  the  title  &  posson  of  the  sd,  pchasei^s}  or  grteel^sj  to 
uses,  his  [their]  hrs  or  assns,  or  any  such  other  pson  or  psons 
as  afsd  to  the  premes  hby  assured,  or  any  pt  thof,  &  will 
permit  the  same  to  be  examined,  inspected,  or  given  in  evidce ; 

coptesu  ^^^  WILL  also  at  the  like  reqt  &  cost  of  the  sd,  pcliaserls]  or 
g)i£es  to  uses,  his  [their]  hrs  or  assns,  or  any  such  other  pson 
or  psons  as  afsd,  make  &  furnish,  or  cause  to  be  made  & 
furnished,  to  him  or  them  such  true,  attested,  or  other  copies 
or  abstracts  of  or  extracts  from  the  same  deeds  &  writgs  resply, 

^^^^^  ^^'  "  indres,"  as  he  or  they  may  require ;  And  will  keep  the 
same  deeds  &  writgs,  or,  "indres,"  safe,  whole,  &  uninjured, 

Proviso  for   fire  or  other  inevitable  accident  only  excepted ;  Provd  always, 

co^l^nt'^  &  it  is  hby  decld,  that  in  case  the  sd  deeds  &  writgs,  or, 
**  indres,"  hinbfe  covted  to  be  produced,  or  any  of  them,  shl  at 
any  time  hrafter  be  delivered  by  the  holder  or  holders  thof  to 
any  other  pson  or  psons  Ifully  entled  to  the  custody  thof,  & 
such  pson  or  psons  shl  thrupon  enter  into  with,  &  deliver  to 


(o)  As  to  documents  of  record,  see  1  Dart,  V.  &  P.,  p.  16C. 

(6)  See  p.  410,  note. 

What  deeds       (^)  '^^^  P^^  ^^  brackets  is  not  usual.    Where  a  purchaser  is  bujing  the 

should  be      whole  of  the  vendor's  estate,  he  is  entitled  to  have  aU  the  deeds  in  the 

included  in   Tender's  possession  handed  over ;  but  where  he  is  buying  only  a  part,  he  is 

ooYenant.       entitled  to  include  in  the   covenant  for  production  only  those  abstracted 

(so  decided  by  Stirling,  J.,  in  chambers,  in  a  case  of  Re  Quest  aaid  Worth,  on 

20th  May,  1889,  and  see  Cooper  v.  Emery,  1  Ph.  388).    Otherwise  the  covenant 

for  production  might  lead  to  the  disclosure  of  defects  in  the  vendor's  title 

affecting  the  other  property  retained  by  him,  which  it  may  have  been  the 

object  of  the  condition  limiting  the  commencement  of  the  title  to  prevent. 

Mere  copies  of  documents  (whether  plain,  or  attested,  or  office),  are  not 

included;  nor  is  it  the  practice  to  include  probates  of  wills  or  letters  of 

adminstration.     As  to  documents  of  record  generaUy,  see  Dart,  Y.  &.  P., 

pp.  160,  765. 
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the  pson  or  psons  for  the  time  being  entled  to  the  benefit  of 
the  covt  for  prodon  hinbfe  contd,  &  witht  expse  to  him  or  them, 
a  covt  for  the  prodon  &  furnishg  copies  &  safe  custody  of  the 
deeds  &  writgs,  or,  "  indres,  "wch  shl  have  been  so  delivered  up, 
similar  to  the  covt  hinbfe  contd,  then  &  in  such  case  the  sd 
last-mentd  covt  shl  thenceforth  be  null  &  void,  so  far  as  regards 
the  deeds  &  writgs,  or,  "  indres,"  to  wch  the  sd  substituted 
covt  shl  relate. 


II. 

Full  form  of  Covenant  by  Trustees  or  Mortgagees  or  other 
fiduciary  owners  for  Production  of  deeds  (d). 

The  sd,  trees  or  mtgees,  as  to  their  own  respive  acts  & 
defaults  only,  &  not  those  of  each  other,  &  so  a&  to  bind  them- 
selves &  their  repves  resply  only  while  havg  the  actual  custody 
of  the  deeds  &  writgs  hby  covted  to  be  produced,  &  so  far  as 
practicable,  to  bind  such  deeds  &  writgs  into  whosoever  hands 
the  same  may  come,  but  not  so  as  to  incur  any  liability  in 
relon  thto  further  or  orwise,  do  hby  for  themselves  resply  & 
their  respive  hrs,  exs,  ads,  &  assns,  covt  with  the  sd,  pchaser 
or  grtee  to  uses,  his  hrs,  or,  "  exs,  ads,"  &  assns,  that  they,  the 
sd,  trees  or  mtgees,  or  some  or  one  of  them,  their  or  some  or 
one  of  their,  hrs,  or,  "  exs,  ads,"  or  assns,  will  at  all  times 
hrafter,  &c.  [as  in  No,  I.  (e),  omittg  the  provo  for  substituted 

(d)  For  variations^  see  No.  iy. 

(e)  As  to  the  oorenant  by  trustees  or  mortgagees  extending  to  the  safe 
•costody  of  the  deeds^  see  p.  421>  note. 
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in. 

Statutory  Acknowledgment  by  a  vendor  to  a  purchaser  {a} 
of  the  right  to  Production  of  muniments ^  with  Under- 
taking/or  Safe  Custody.  Variations  ^vhere  vendor s^ 
are  Trustees  or  Mortgagees. 

Acknow-  The  sd,  vendor,  hby  acknowes  the  rt  of  the  sd,  pchaser,  to 

of  right  to  the  prodon  of  the  docts  mentd  in  the  schdle  hto  (the  posson 

production.  q|  ^^j^  jg  retained  (b)  by  the  sd,  vendor),  &  to  delivery  of  copies 

taking  for  thoi;  And  hby  (c)  undertakes  with  the'sd,  pchaser,  for  the  safe 

«^®  ,  custody  of  the  same  docs. 

custody.  " 


IV. 

Statutory  Acknowledgment  of  the  right  to  Production  of 
Several  Sets  of  deeds  in  the  custody  of  different  per- 
sons, some  being  Trustees  or  Mortgagees,  with  under- 
taking for  Safe  Custody  (d). 

Acknow-  ^^^  ^^  ^''  *®  ^^  *^®  ^^^^  specified  in  the  first  schdle  hto,  the 

lodgment      posson  of  wch  is  retained  by  him,  &  the  sd  B.,  as  to  the  docs 

production.    Specified  in  the  second  schdle  hto,  the  posson  of  wch  is  retained 

by  him,  &  the  sd  C.  &  D.   (trees  or  mtgees),  as  to  the  docs 

specified  in  the  third  schdle  hto,  the  posson  of  wch  is  retained 

by  them,  hby  resply  acknowe  the  rt  of  the  sd,  pchaser,  to  the 

prodon  of  the  docs  specified  in  the  sd  schdles  hto  &  to  delivery 

Under-         ^^  copies  thof :    And  the  sd  A.,  as  to  the  docs  in  the  sd  first 

taking  for     schdle,  the  sd  B.,  as  to  the  docs  specified  in  the  sd  second 

custody  (c).   schdle,  hby  resply  undertake  with  the  sd,  pchaser,  for  the  safe 

custody  of  the  docs  mentd  in  the  first  &  second  schdles. 

(a)  For  several  vendors  or  purchasers  (whether  joint  tenants  or  tenants 
in  common)  no  other  alteration  is  necessary  than  the  substitution  of  the- 
plural. 

(b)  See  p.  422,  note. 

(c)  In  the  case  of  trustees  or  mortgagees  or  other  fiduciary  vendors,  the- 
undertaking  for  safe  custody  should  be  omitted. 

(d)  See  above,  pp.  421,  422. 

(e)  The  undertaking  for  safe  custody  should  not  be  given  by  G.  &  D 
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Addition  to  express  or  statutory  Covenant  for  Production 

where  the  deeds  are  to  he  Delivered  to  the  purchaser 

as  soon  as  the  Other  Property  to  which  they  relate 

has  been  sold. 

And  further,  covt  by  vendor  ivith  pchaser^  that  when  all  the 

other  ppty  to  wch  the  sd  docs  resply  relate  shl  have  been  sold 

k  conveyed  to  the  pchaser  or  pchasers  thof,  such  respive 

monimts  &  writgs  shl  at  the  cost  of  the  sd,  pchaser,  his  hrs  or 

assns,  &  upon  his  or  their  at  his  or  their  own  cost  extg  Sc 

deliverg  to  such  pchaser  or  respive  pchasers  a  pper  acknowemt 

for  the  prodon  &  fumishg  copies  &  for  undertakg  safe  custody 

thof,  be  delivered  to  the  sd,  pchaser,  his  hrs  or  assns. 


MISCELLANEOUS  CLAUSES. 
I.  The   sd,  pchaser,   hby    (g)   covts  with    the    sd,   vendor  CovenAnt 

bv  DOT" 

\tendors,  &  as  a  septe  covt  with  each  of  them],  that  he,  the  chaser  to 
sd,  pchaser,  will  henceforth  dure  the  continuce  of  the  sd  term  P*y  '*"*» 

•^  '  ^  an«!  per- 

pay  the  rent  Qi)  reserved  by  &  pform  &  observe  the  covts  on  form  core- 

—    -  nauts  of 

if)  The  purchaser  of  a  leasehold  is  bound  to  enter  into  this  covenant  if   lease,  with 
the  vendor  will  remain  under  any  liability  after  the  assignment,  whether   vanaiiona 
on  a  sale  by  the  ori^nal  lessee,  or  his  representatives,  or  by  an  assignee  who    ^^'' 
has  entered  into  a  similar  covenant  of  indemnity,  but  not  otherwise,  e.y.,on    ^  to  cove- 
a  sale  by  a  trustee  in  bankruptcy,  1  Dart,  V.  k  P.  629  ;  but  see  above,  p.  250,    ^^^  and 
note  (b).  A  trustee  in  bankruptcy,  however,  who  is  prevented  from  disclaim-   perform 
ing  the  lease  by  a  mortgagee,  to  whom  he  accordingly  assigns  it,  is  entitled    coyenants 
to  indemnity  :  Ex  paHe  Bwdon,  In  re  MuUer,  16  Ch.  D.  289.    Where  part    of  lease, 
only  of  the  demised  premises  is   assigned  at  an  apportioned  rent,  the 
covenant  should  be  entered  into  with  the  vendor,   ''  &   his   assns,*' 
and  the  words  in  note  (h),  and  p.  428,  notes   (a),  (b),  and  (c)  will  be 
inserted.    On  a  transfer  of  leaseholds  imder  the  L.  T.  A.,  1875,  a  covenant 
to  this  effect  is  implied  in  the  absence  of  an  entry  on  the  register  to  the 
contrary,  L.  T.  A.,  1875,  s.  39. 

(g)  It  is  useless  for  the  purchaser  to  covenant  for  his  assigns,  as  at  law   j^  ^ 
the  burden  of  a  covenant  not  involving  a  grant  cannot,  except  as  between    burden  of 
landlord  and  tenant^  run  with  the  land ;  and  as  the  covenant  in  the  text  is    covenant 
positive  it  cannot  be  enforced  in  equity,  see  ante,  p.  204,  note.    But  on  the    i^,""i"S 
lessor  recovering  damages  against  the  lessee  for  breach  of  covenant  occurring    i     i 
▼hile  an  assign,  whether  the  original  assign  or  an  assign  of   his,  is  in 
possession,  the  lessee  is  entitled  to  be  indemnified  by  the  assign  indepen- 
dently of  the  covenant :  Moule  v.  Garrett,  L.  B.  5  Ex.  132,  7  Ex.  101. 

W  "  The  yrly  rent  of  £ ,  being  the  sd  apportioned  pt  of 

the  sd  yrly  rent  of  £ — 


»» 
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The  sanra 
for  seveial 
leases  by 
two  or 
more  pnr- 
chMen  (d). 


the  pt  of  the  lessee  &  condons  contd  in  the  sd  indre  of 
lease  (a),  &  will  at  all  times  keep  the  sd,  vendor ,  his  [^rendorsy 
their  respive]  hrs,  exs,  &  ads  [if  the  vendor's  are  the  exs  or  ads 
of  a  deced  lessee,  add,  &  the  este  &  effects  of  the  sd  X.; 
deced]  (b)  effectually  indemnified  agst  all  actions  &  pcdgs, 
costs,  damages,  expses,  claims,  &  demands  whatsr  by  reason 
or  on  acct  of  the  non-paymt  of  the  sd  rent,  or  any  pt  thof ,  or 
the  breach,  non-pformce,  or  non-observce  of  the  sd  covts  <& 
Condons  or  any  of  them  (c). 

II.  [For  jt   tenants,  And   the  sd,  pchasers,  do   hby]    [Jor 
tenants  in  common,  And  each  t}f  them,  the  sd,  pchmers,  so  as 

to  be  liable  only  in  respt  of  one  eql  undivided share  of 

the  sd  premes,  doth  hby]  covt  with  the  sd,  vendor,  that 
they,  the  sd,  pchasers,  will  henceforth,  durg  the  continuce  of 
the  sd  respive  terms,  pay  the  respive  rents  reserved  by,  & 
pform  &  observe  the  covts  and  agrmts  on  the  pt  of  the  respive 
lessees  &  the  condons  contd  in  the  sd  respive  indres  of  lease, 
&  will  at  all  times  keep,  &c.,  as  in  last  form,  for  indemnity  in 
respt  of,  "  the  sd  respive  rents  "  &  **  the  sd  respive  covts,  &c." 


Covenant 
by  tenant 
for  life  to 
indemnify 
tnutees. 


(o)  **  And  henceforth  to  be  pd,  pformed,  &  observed  in  respt 
of  such  of  the  sd  premes  thby  demised  as  are  hby  assned." 

(6)  **  And  such  of  the  sd  premes  demised  by  the  sd  indre  of 
lease  as  are  retained  by  the  sd,  vendor  or  vendors." 

(c)  "  In  respt  of  such  of  the  premes  demised  by  the  sd  indre 
of  lease  as  are  hby  assned." 

(d)  See  notes  to  last  forna.  Trustees  purchasing  leaseholds  may  have  to 
enter  into  this  coyenant^  which  is  somewhat  onerous,  as  the  obligation  would 
remain  after  they  have  parted  with  the  property.  Occasionally  the  tenant 
for  life  is  willing,  though  he  cannot  be  required,  to  covenant  for  their 
indemnity,  as  follows : — 

**  The  sd,  tenant  for  life,  hby  covts  with  the  sd,  trees,  their 
exs  &  ads  jtly  &  sevUy,  that  he,  the  sd,  tenant  for  life,  his  hrs, 
exs,  or  ads,  will  at  all  times  keep  the  sd,  trees,  resply  &  their 
respive  hrs,  exs,  &  ads  effectually  indemnified  agst  all  actions, 
pcdgs,  costs,  damages,  claims,  &  demands  in  respt  of  the 
psonal  liability  incurred  by  them  under  the  covt  hinbfe  contd 
for  paymt  of  the  rent  under,  &  pformce  &  observce  of  the  covts 
&  condons  of  the  sd  lease." 
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m.  And  the  sd,  pcluuer,  hby  covts  with  the  sd,  vendor,  to  pay  Covenant 
to  the  sd,  vitgee,  [on  such  paymt  being  lawfully  demanded]  (/)  cL^rot 

the  sd  ppal  sum  of  £ so  owing  on  the  secy  of  the  sd  ^^^^7  <>? 

recited  indre  of  mtge  as  afsd,  &  the  intt  now  &  henceforth  to  to  pay  and 
become  due  in  respt  thof ,  &  at  all  times  to  keep  the  sd,  vendor,  ^^^^^^^l^ 
his  brs,  exs,  &  ads,  effectually  indemnified  agst  the  same  &  against 
every  pt  thof,  &  all  actions,  pcdgs,  costs,  chges,  claims,  &  debtor 
demands  whatsr  in  respt  thof ;  Proyd  always  that  if  the  sd, 
rendoTy  his  hrs,  exs,  or  ads  shl  be  called  upon  to  pay  &  shl  at 
any  time  within  the  lives  or  life  of  H.M.  the  Queen  and  her 
issue  now  living,  or  the  survor  of  them,  or  within  21  years 

after  the  death  of  such  survor  (g),  pay  the  sd  ppal  sum  of  £ 

&  intt  or  any  pt  thof  resply,  the  moy  so  paid  &  the  costs  in 
relation  thto  pd  by  him  or  them,  with  intt  thron  at  the  rate> 
&c.,  from  the  time  of  paymt  thof,  shl  be  &  the  same  is  hby 
made  a  charge  upon  the  sd  hds  &  premes  hby  assured  for  tha 
benefit  of  the  pson  or  psons  so  paying  the  same. 

IV.  The  sd,  vendor,  doth  hby  covt  with  the  sd,  pchaser,  &.  Cbrenant 
his  assns,  that  he  the  sd,  vendor,  will,  when  &  as  soon  as  any  for  pay- 
duty  or  duties  shl  become  payable  in  respt  of  the  premes  hby  J^^^®^ 
assured  upon  the  death  of  the  sd  A.,  pay  &  dischge  the  dame  daties  (&). 

(e)  As  to  the  right  of  the  vendor  to  indemnity,  apart  from  contract,  nee 
Waring  ▼.  Ward,  7  Yes.  832,  387.  As  to  the  rights  of  the  parties  generaUj, 
in  case  of  an  assignment  of  an  equity  of  redemption,  see  JTinnaird  v.  Trollope^ 
39  Ch.  D.  636 ;  32  SoL  J.  717. 

(/)  The  object  of  the  words  in  brackets  is  to  preclude  the  vendor  from 
requiring  the  purchaser  to  pay  off  the  mortgage  so  long  as  he  is  kept 
indemnified ;  see  2  Dav.  Free.  Pt.  1,  453,  note  (d).  This  may,  if  preferred, 
be  effected  by  adding  the  following  at  the  end  of  the  covenant : — 

"Provd  always  that  the  sd,  vendor,  his  hrs,  exs,  or  ads.  Vendor  not 
shl  not  be  entled  to  require  the  sd  ppal  sum  &  intt,  or  any  pt  ^^ent^f 
thof  to  be  pd  off,  in  case  &  so  long  as  he  &  they  shl  be  kept  <iebt  if  in- 
indemnified  in  respt  thof  as  afsd." 

(g)  See  note,  p.  315. 

{h)  Where  the  purchase  is  of  the  fee  simple  in  possession  the  vendor  has,   SaccesBioiv 
as  between  himself  and  the  purchaser,  to  pay  aU  succession  duty  which  may   ^^^7* 
become  payable  under  any  existing  disposition,  of  the  property,  including 
the  duty  already  accrued  but  payable  only  on  the  faUing-in  of  beneficial 
leases  subject  to  which  the  land  was  sold.     Re  Kidd,  [1898]  1  Ch.  695  ;  but 
where  a  reversionary  interest  is  sold,  the  purchaser  has,  in  the  absence  of 
special  contract,  to  pay  the  succession  duty  arising  on  its  falling  into  posses- 
sion.   Cooper  V.  Trewby,  28  Beav.  194 ;  approved  in  Be  Langham,  60  L.  J.  Ch. 
110, 89  W.  B.  156  (C.  A.)  ;  Hanson,  707.    A  rateable  part  of  the  estate  duty  Estate^ 
is  charged  on  property  not  passing  to  the  executor  as  such.    (Finance  Act,  dnij. 
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Coyenant 
by  pur- 
chaser to 
pay  death 
Katies  in 
respect  of 
Teversion 

(a). 

Covenant 
by  pur- 
chaser to 
indemnify 
vendor 
Against 
xestrictive 
covenants 
in  former 
•convey^ 
ance  (6). 


Covenant 
by  pur- 
chaser to 
pay  and 
indemnify 
vendor 
■against 
rent- 
•chaige. 


Covenant 
by  pur- 
chaser to 
pay  debts, 
on  assign- 
anent  of 
•business. 


&  will  at  all  times  keep  the  sd,  pchaser,  his  hrs,  exs,  ads,  & 
assns,  effectually  indemnified,  &c.,  as  in  last  form. 

V.  The  sd,  pchaser,  doth  hby  covt  with  the  sd,  vendor,  that 
he  the  sd,  pchaser,  will  when  &  as  soon  as  any  duty  or  duties 
shl  become  payable  in  respt  of  the  premes  hby  assured  upon 
the  death  of  the  sd,  tenant  for  life,  pay  &  dischge  the  same,  & 
will  at  all  times  keep  the  sd,  vendor,  his  hrs,  exs,  &  ads 
effectually  indemnified,  &c.,  as  inform  in, 

VI.  The  sd,  pchaser,  doth  hby  covt  with  the  sd,  vendor  [& 
his  assns  owners  and  occupiers  of  &c.  (c)],  that  he  the  sd, 
pcliaser,  will  at  all  times  hrafter  duly  observe  &  pform  the 
covts  by  the  sd,  vendor,  &  restrictive  provons  in  the  sd  indre 
of,  &c.,  contd  in  relon  to  the  premes  hby  assured,  &  will  at  all 
times  keep  the  sd,  vendor,  his  hrs,  exs,  &  ads,  effectually 
indemnified  agst  all  actions,  &c.,  seefoi-m  m.  in  respt  of  the 
sd  covts  &  restrictive  provons  or  any  of  them. 

vn.  The  sd,  pchaser,  doth  hby  covt  with  the  sd,  vendor,  & 
his  assns,  that  he  the  sd,  pchaser,  his  hrs  &  assns,  will  hence- 
forth pay  the  sd  rent-chge  of  £ ,  reserved  by  the  sd  indre 

of,  &c.,  &  pform  &  observe  all  the  covts  on  the  pt  of  the  sd, 
vendors,  &  condons  in  the  same  indre  contd  in  respt  of  the 
hds  hby  assured,  &  will  at  all  times  keep  the  sd,  vendor,  his 
hrs,  exs,  ads,  &  assns  effectually  indemnified  agst  all  actions, 
pedgs,  costs,  damages,  expses,  claims,  &  demands  whatsr  in 
respt  of  the  same  rent-chge,  covts,  &  condons. 

vin.  The  sd,  pchaser,  doth  hby  covt  with  the  sd,  vendor, 
that  he  the  sd,  pchaser,  will  in  due  course  pay  &  dischge 
all    the    debts   &  liabilities    of    the  sd  business  wch  were 

subsistg  on  the  day  of  ,  18 — ,  or  have  since  been 

incurred  as  appearg  in  the  books  of  the  sd  business  &  wch 
now  remain  outstandg  or  undischged,  &  will  at  all  times 

1894,  B.  9.)  Probably  on  the  sale  of  a  reversion  the  pnrchaBer  has  in  the 
absence  of  special  contract  to  pay  the  estate  duty  on  its  falling  into 
possession.  See  now  the  provisions  of  the  Customs,  &c..  Act,  1889  (52  Vict 
c.  7),  88.  12 — 14,  for  the  relief  of  purchasers  in  respect  of  unpaid  succession 
duty,  which  are  made  applicable  to  estate  duty  by  the  Finance  Act^  189i» 
8.  8  (2). 

(a)  See  last  note. 

(6)  As  to  vendor's  rights  apart  from  contract,  see  1  Dart,  Y.  &  P.  631. 

(c)  The  words  in  this  bracket  wiU  be  inserted  if  the  vendor  has  other 
j>ropertj  requiring  protection  against  the  restrictiye  covenant. 
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hrafter  effectually  keep  indemnified  the  sd,  vendor^  his  hrs, 
exs^  &  ads,  agst  all  such  debts  &  liabilities  as  afsd,  &  all 
actions,  pcdgs,  costs,  damages,  &  expses  in  respt  thof. 

rx.  That  notwg  anything  by  him  the  sd,  vendor,  done,  ?^f ??** 
omitted,  or  knowingly  suffered  the  sd  policy  is  now  a  valid  policy  i« 

subsistg  policy  for  the  sd  sum  of  £ &  for  all  bonuses  &  ""^^'^^'^8- 

addons,  if  any,  wch  have  been  added  thto. 

X.  That  he,  the  sd,  vendor,  will  at  any  time  hrafter  [durg  To  enable 
the  jt  hves  of  himself  &  K.],  at  the  reqt  &  at  the  expse  of  the  to  insuro' 
sd,  pchaser,  his  exs,  ads,  or  assns,  appear  at  any  life  assurce  vendor's 
office  or  offices  in  London  or  Westminster,  or  bfe  the  agent  or 
agents  of  any  such  office  or  offices  in  the  coy  where  he,  the 

sd,  vendor,  may  happen  to  be  resident  &  actually  be,  &  then 
&  there  truly  answer  such  questions  &  make  such  declons  as 
shl  or  may  be  asked  or  required  touchg  or  concerg  his  age  & 
Etate  of  health,  &  do  all  other  necy  acts  in  order  to  enable  the 
sd,  pchaser,  his  exs,  ads,  or  assns,  at  his  or  their  expse,  to 
effect  a  policy  or  policies  of  assurces  on  the  life  of  him,  the  sd, 
vendor, 

XI.  That  he,  the  sd,  vendor,  will  not  at  any  time   do    or  Not  to 
knowgly  omit  or  suffer  anything  [other  than  the  omission  to  poUcy. 
pay  the  premiums  wch  are  to  be  pd  by  the  sd,  pchaser,  his  Variation 
exs,  ads,  or  assns],  whby  the  sd  poUcy  [any  poUcy  wch  may  ^^  ^® 
be  effected  as  hinbfe  provd]  may  become  void  or  voidable,  or  not  yet 
whby  the  sd,  pchaser,  his  exs,  ads,  or  assns,  may  be  prevented  ®  ^    ' 
from  receivg  the  moys  thby  assured,  or  any  bonus  or  addon 

thto  or  any  pt  thof  resply. 

XII.  That  if  the  sd,  vendor,  shl  at  any  time  do  or  knowgly  To  pay 
omit  or  suffer  anything  whby  any  addonal  premium  or  paymt  ^miums 
shl  become  payable  in  respt  of  the  sd  policy,  then  he,  the  sd,  '^  required 
vendor,  will  from  time  to  time  thrafter  pay  to  the  sd,  pchaser, 

his  exs,  ads,  or  assns,  such  sum  or  sums  of  moy  as  shl  become 
payable  as  an  addonal  premium  or  paymt  for  keepg  the  sd 
policy  on  foot,  one  week  at  least  bfe  the  first  day  on  wch  such 
addonal  premium  or  paymt  shl  become  payable  to  the  assurce 
office  in  respt  of  such  policy. 

xin.  That  he,  the  sd,  vendor,  will  from  time  to  time  give  To  give 

to  the  sd,  pchaser,  his  exs,  ads,  or  assns,  at  least days,  ^^J^ 

notice  in  writg  of  his  inton  to  do,  omit,  or  suffer  anything 
whby  such  addonal  premium  or  paymt  as  afsd  will  become 
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Commence- 
ment of 
restrictive 
covenants 
by  pur- 
chaser as 
to  building 
or  other 
matters  (a). 


Purchaser 
to  give 
notice  of 
covenants 
id). 


Clause 
limiting 
personal 
liability  of 
purchaser. 


payable,  or  to  change  his  abode,  &  will  forthwith,  on  being 
required  so  to  do^  give  to  him  or  them  such  informon  as  to 
his  abode  or  intd  change  of  abode  as  may  be  required,  &  that 

the  exs  or  ads  of  the  sd,  vendor,  shl  within days  after  his 

death  send  informon  thof  to  the  sd,  pchaser,  his  exs,  ads,  or 
assns,  by  Ire  sent  through  the  post  addressed  to  him  or 
them  at  his  or  their  usual  or  last  known  place  of  abode  in 
England. 

XIV.  The  sd,  pchaser,  doth  hby,  for  himself  &  his  assns  [The 
sd,  pchaserSy  do  hby,  for  themselves  &  their  assns  jtly,  &  each 
of  them  doth  for  himself  &  his  assns  septely  ({»)],  covt  with 
the  sd,  vendor,  his  [^vendors,  their]  hrs  &  assns,  the  owner  or 

owners  for  the  time  being  of  the  lands  coloured on  the 

sd  plan  hrunto  annexed  (c),  [&  as  a  septe  covt  with  each 
of  them,  the  sd,  vendors,  his  hrs  &  assns]  in  mner  foUg,  that, 
&c.,  see  Special  Condons,  p.  294  et  seq,,  or,  "that  the  sd 
pchaser,  his  [pchasers,  their  respive]  hrs  &  assns,  will  at  all 
times  hrafter  observe  &  pform  the  stipulons  &  regulons  in 
relon  to  the  sd  lands  &  premes  hby  assured  wch  are  contd  in 
the  schdle  hto." 

XV.  That  for  the  ppose  of  makg  the  covts  of  the  sd  A.  [<& 

(a)  See  the  forms  of  restrictiye  stipulatioiis  in  Special  Conditions 
pp.  294  et  seq. 

{h)  Some  practitioners  add, ''  &  to  the  intent  &  SO  as  to  bind  not 
only  himself  [themselves]  psonally  but  also  (so  far  as  practic- 
able) all  psons  claimg  title  under  him  [them  resply]  to," 
or,  **  all  future  owners  &  tenants  of,  the  lands  &  premes  hby 
assured  or  any  pt  thof,  &  to  bind  such  lands  &  premes  into 
whosoever  hands  the  same  may  come."  if  itiswishedtoezclnde 

or  limit  the  personal  liability  of  the  purchaser  or  purchasers,  the  foUowing* 
may  be  substituted  for  it : — 

'^  To  the  intent  &  so  that  the  covts  hinafter  contd  shl  be 
bindg  on  the  sd  lands  &  premes  hby  assured,  into  whosoever 
hands  the  same  may  come,  but  not  so  as  to  be  psonally  liable 
in  damages  for  any  breach  thof  after  he,  the  sd,  pchaser  [they, 
the  sd,  pchasers,  resply]  shl  have  parted  with  the  premes." 

As  to  how  far  restrictive  covenants  can  be  made  binding  on  the  assigns  of 
the  covenantor,  see  p.  814,  note. 

(c)  See  p.  294,  note. 

(d)  Notice  of  the  covenants  should  if  possible  be  endorsed  on  one  or  more 
of  the  covenantor's  title  deeds ;  see  p.  46,  note. 
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B.  resply]  hinbfe  contd  to  run  with  &  bind  the  sd  hds  & 
premes,  the  sd  B.,  his  hrs  &  assns,  [the  sd  A.  &  B.,  resply, 
&  their  respive  hrs  &  assns]  will  upon  every  convce,  lease,  or 
other  assurce  of  the  premes  or  any  pt  thof,  give  to  the  pchaser, 
lessee,  or  grtee  express  notice  of  such  covts. 

XVI.  Provd  always,  &  these  psnts  are  exted  on  this  express  power  of 
eondon,  that  if  the  sd,  pchasei',  his  hrs  or  assns,  shl  at  any  ^^•^'^^  ^ 

'  ,  ''     conveyance 

time  make  default  in  paymt   of  the   sd  yrly  rent  of  £ in  fee  on 

T«^ithin  thirty  days  after  the  same  shl  have  become  due  menTof'' 
(whether  demanded  or  not),  or  shl  at  any  time  make  rent-charg© 
default  in  pformg  or  observg  any  of  the  covts  &  stipulons  ofcove- 
<whether  negative  or  affirmative)  hinbfe  contd  &  on  his  or  nante(«). 
their  pt  to  be  pformed  &  observed,  then,  &  in  such  case,  it  shl 
be  Iful  for  the  sd,  vendor,  his  hrs  or  assns,  into  &  upon  the 
premes  hby  assured,  or  any  pt  thof,  in  the  name  of  the  whole, 
to  enter  &  to  do  thron  any  act  wch  may  be  requisite  specifi- 
cally to  pform  the  covts  by  the  sd,  pchaser,  hinbfe  contd, 
tincludg  the  puUg  down  of  houses,  bldgs,  or  other  erections], 
&  to  remain  in  posson  &  rece  the  rents  &  profits  thof  until  all 
the  sd  covts  &  stipulons  shl  have  been  duly  pformed  & 
observed,  &  any  breach  thof  made  good,  &  until  the  sd, 
pchaser,  his  hrs  or  assns,  shl  have  pd  to  the  sd,  vendor,  his 
hrs  or  assns,  all  rent  in  arrear  &  all  costs,  chges,  &  expses 
pperly  incurred  by  him  or  them  in  or  about  the  doing  of  any 
such  act  as  afsd,  or  occasd  by  any  such  non-paymt  or  breach 
of  covt  as  afsd,  togr  with  intt  thron  at  the  rate  of  £5  p.c.  p.a., 
or  until  the  same  shl  have  been  satisfied  out  of  the  rents  &  Proviso, 
profits  of  the  premes :  Provd  nevs  that  such  rt  of  entry  & 
other  powers  &  remedies  afsd  shl  not  be  exercised  or  put  into 
force  by  the  sd,  vendor,  his  hrs  or  assns,  unless  &  until  he  or 
they  shl  have  given  to  the  sd,  pchaser,  his  hrs  or  assns,  or  left 
upon  the  premes  hby  assured,  notice  in  writg  to  make  good 
such  default,  &  all  costs,  damages,  &  expses  incurred  &s  afsd, 
4fc  the  sd,  pchaser,  his  hrs  or  assns,  shl  fail  so  to  do  for  one 
calr  month  after  such  notice. 


(e)  See  above,  p.  314>,  note,  and  especiaUy  p.  815,  as  to  restricting  the 
power  to  lives  in  being  and  21  years  after.  For  a  rent-charge  in  fee  add 
the  next  form ;  the  words  in  brackets  wUl  be  inserted  if  form  xvi.  is  used. 
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Bestriction       xvii.  Provd   always   &   it  is  hby  agrd   &   decld  that  the 

of  entry,      powers  of  entry  on  holdg,  takg  the  income  of  [&  demising] 

*V  ^H      ^^^  ®^  premes  by  these  psnts  [&  the  C.  A.,  1881,]  conferred 

(a).  on  the  sd  A.,  his  hrs  &  assns  shl  be  exercisable  only  durg  the 

lives  &  life  of  H.M.  the  Queen,  &  her  issue  now  living  &  the 

survors  &  survor  of  them,  &  21  yrs  after  the  death  of  such 

surv-or,  &  durg  such  further  period,  if  any,  as  shl  be  Iful. 

Power  of  XVIII.  ToGR  with  powor  for  the  sd,  pchaser,  his  exs,  ads,  or 

assignment    assns,  at  his  or  their  own  costs,  in  the  name  or  names,  &  as 

^^onTtr    ^^®  ^^^y  ^^  attys  of  the  sd,  vendor,  his  exs,  or  ads,  or  orwise, 

to  demand,  sue  for,  recover,  &  rece  &  give  effectual  rects  <!t 

dischges  for  the  sd &  premes  hby  assned,  or  any  pt  or 

pts  thof,  &  for  any  of  such  pposes  to  appt,  a  substitute  or 
substitutes,  the  sd,  vendor,  his  exs  &  ads  being  kept  indenmi- 
fied  by  the  sd,  pchaser,  his  exs,  ads,  or  assns,  from  all  costs  & 
expses  occasd  by  such  use  of  his  or  their  name  or  names. 


(a)  See  note,  p.  314. 

(6)  See  above,  p.  112,  note. 
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I. 

CONVEYANCE  q/  Freeholds  by  a  vendor  seised  in  Fee  to  a     prbo.  l 

purchaser,  with  Recitals  (d). 

THIS  INDBE,  made  the day  of betn  A.,  vendor, 

of,  &c.,  of  the  one  pt,  &  B.,  pchaser,  of,  &c.,  of  the  other  pt : 
"Whas  the  sd  A.  is  seised  of  the  hds  hinafter  assured  for  an  Recitals. 

(c)  The  C.  A.   1881,  contains  two  schedules    of    forms  of    deeds,  one  As  to  use 
(schedole  3)  of  mortgages,  transfers,  and  reconveyances,  having  a  special  of  statutory 
srtatutory  operation;  the  other  (schedule  4)  being  merely  sample  forms  which  ^^^^^  o* 
are  made  sufficient  in  form  and  expression  (s.  57)  but  in  no  way  obligatory,  ^^^  ^ 
save  as  regards  the  special  wording  required  to  imply  the  statutory  covenants 

for  title,  &c.,  and  production  of  deeds  (see  p.  409,  and  p.  421,  note). 
AJthough  deeds  are  much  shortened  by  omitting  the  covenants  for  title'  and 
o^her  common  clauses  which  are  supplied  by  the  Act,  there  is  little  to  be 
gained  in  point  of  brevity  by  adopting  the  language  of  the  statutory  forms 
in  minor  respects ;  and  the  customary  language  with  some  abbreviations  is 
for  the  most  part  retained  in  these  precedents. 

In  districts  where  registration  is  compidsory,  the  purchaser  will  not  as  a  First 
general  rule  acquire  the  legal  estate  until  he  is  registered  as  proprietor  of  registra- 
tlie  land  :  L.  T.  A.  1897,  s.  20  (1).  Generally  speaking,  the  purchaser  wiU  *^®'*- 
apply  (on  form  i.  of  L.  T.  E.  sch.)  to  be  registered  with  possessory  title,  and 
-will  deliver  his  purchase  deed  with  the  application  at  the  Registry.  He 
xnust  also  give  such  particulars  by  plan  or  otherwise  as  will  enable  the  land 
ix»  be  fully  identified  on  the  Ordnance  Plan,  L.  T.  £.  17.  It  will  generally 
l^e  convenient,  though  it  is  not  necessary  (L.  T.  K.  18),  to  state  in  the 
application  any  incumbrances^  conditions  or  negative  covenants  affecting 
tlie  land.  If  the  purchaser  wishes  to  be  registered  with  absolute  or  qualified 
title,  it  will  be  safer,  owing  to  the  necessary  delay  in  registration  with  a 
-title  of  either  of  these  natures,  to  be  registered  in  the  first  instance  with 
possessory  title  and  forthwith  to  proceed  with  the  application  for  absolute 
title ;  see  L.  T.  R.  25  (and  as  to  the  advantage  of  applying  shortly  after  the 
purchase,  R.  31  (b).  If  a  qualified  title  is  desired,  an  application  must  be 
xuade  for  absolute  title,  L.  T.  R.  42,  and  probably  in  such  a  case  it  will  be  the 
practice  to  state  at  the  time  of  application  what  qualification  the  applicant 
-win  be  satisfied  with.  It  is  important  to  obtain  an  absolute  or  qualified 
title  in  cases  where  the  evidence  in  support  of  the  title  is  partly  parol,  as 
death  may  prevent  the  evidence  from  being  produced  in  the  future.  Where 
tte  title  is  good,  subject  only  to  being  too  short,  or  owing  to  some  such 
default  of  evidence  as  is  covered  by  the  usual  conditions  of  sale,  a  qualified 
title  can  readily  be  obtained. 

(d)  It  is  usual  in  this  case,  and  it  is  not  uncommon  in  less  simple  cases,  to  As  to 
dispense  with  recitals ;  see  the  next  precedent  and  other  instances  iJifra ;   omitting 
"but  recitals  are  sometimes  inserted,  with  the  object  of  secxuring  prospectively  ^®®*****' 
fhe  benefit  of  their  becoming  evidence  in  support  of  the  title  under  the 

"V.  &>  P.  Act,  1874,  8.  2,  or  otherwise ;  see  p.  356,  note. 

28  2 
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PKEC.  I. 


Seisin. 


este  in  fee  simple  in  posson  free  from  incumbces,  &  has  agrd 
with  the   sd  B.  for  the   sale   thof  to  him  for   the   sum  of 


Exceptions 
from  com- 
palsory 
regiiitra- 
tion. 


Leaseholds. 


Registei'cd 
land. 


(TniTKiH- 

t«iod 

jipsuranrcH. 


The  excepted  cases  in  which  the  purchaser  can  obtain  the  legal  estate 
without  registration,  are  incorporeal  hereditaments,  mines  and  minerals 
apart  from  the  surface,  a  lease  having  less  than  40  years  to  run  or  two  lives 
yet  to  fall  in,  an  undivided  share  in  land,  freeholds  intermixed  and  indis- 
tingtdshable  from  lands  of  other  tenure,  and  corporeal  hereditaments  parcel 
of  a  manor,  and  included  in  a  sale  of  a  manor  as  such :  L.  T.  A.  1897,  s.  24  (1), 
and  see  L.  T.  B.  61. 

The  rules  as  te  the  registration  of  leaseholds  will  be  found  in  L.  T.  B.  43 
et  seq.  The  only  points  necessary  to  be  mentioned  in  this  place  are  (1)  that 
the  application  for  registration  must  be  to  the  effect  of  form  i.  in  the  Schedule 
to  L.  T.  E.,  L.  T.  B.  17,  43,  and  accompanied  with  the  lease  if  it  is  in  the 
possession  or  under  the  control  of  the  applicant,  and  in  other  cases  with  a 
copy  of  the  lease ;  and  (2)  that  although  the  L.  T.  A.  1875,  does  not  contem- 
plate registration  with  a  qualified  title  to  leaseholds,  the  L.  T.  B.  49  in  effect 
enables  this  to  be  done  ;  (3)  that  if  the  lease  affects  land  already  registered, 
notice  of  the  registration  is  to  be  given  to  the  registered  proprietor  of  the 
land  or  superior  lease  out  of  which  the  lease  is  granted ;  and  if  no  valid 
objection  is  made  for  28  days  after  service  of  the  notice  the  lease  is  to  be 
noted  against  the  title  to  the  freehold  or  superior  lease :  L.  T.  B.  53. 

In  very  simple  cases,  unregistered  conveyances  on  sale  of  land  already 
reo-istered  may  be  dispensed  with,  and  the  purchaser  may  be  content  with  a 
rogistei*ed  transfer.  See  as  to  transfers  L.  T.  A.  1875,  ss.  29  to  39  inclusive, 
and  the  modifications  thereof  in  the  schedule  to  the  L.  T.  A.  1897.  See  also 
L.  T.  B.  79-10o  and  forms  14  to  38  in  the  schedule.  Printed  forms  of  transfer 
can  be  obtained  at  the  Land  Bogistry  Office.  If  a  transfer  alone  is  used  it  must 
boar  the  proper  stamp ;  but  if  it  is  executed  solely  for  the  purpose  of  carrying 
out  a  transaction  effected  by. another  instrument,  the  latter  instrument  has  to 
he  stamped  and  produced  at  the  registry  and  the  transfer  need  not  be  stamped. 
In  all  except  the  simplest  cases  it  will  be  found  advisable  to  execute  a 
conveyance  in  the  same  form  as  if  the  land  were  not  registered,  and 
simultaneously  to  execute  a  proper  transfer. 

The  L.  T.  A.  1875,  s.  49,  provides  that,  subject  to  the  maintenance  of  the 
estate  and  right  of  the  registered  proprietor,  any  person,  whether  the  regis- 
tered proprietor  or  not,  having  a  sufficient  estate  or  interest  in  registered 
land,  may  create  estates,  rights,  and  interests  in  the  same  manner  as  if  the 
land  were  not  registered.  The  words  "  subject  to  the  estate  and  right  of  the 
registered  proprietor  "  give  rise  to  some  difficulty  ;  probably  they  mean  that 
the  rights  that  the  registered  proprietor  has  of  dealiug  with  the  land  by 
registered  assurances  are  not  to  bo  affected  by  the  unregistered  assurances 
made  by  the  registered  proprietor.  The  unregistered  assurance  can  be  pro- 
tected by  notices  (i.e.,  of  a  lease), cautions  (L.  T.  A.  1875,  s.  63  ;  and  L.  T.  B. 
188,  et  seq.),  restrictions  (L.  T.  A.  1875,  s.  58  ;  L.  T.  B.  196),  inhibitions 
(L.  T.  A.  1875,  s.  57 ;  L.  T.  B.  194).  The  protection  afforded  by  a  restriction 
that  no  registered  dealing  is  to  be  made  without  certain  consents  or  an 
inhibition  appears  sufficient ;  the  effect  of  a  caution  is  merely  to  prevent 
registered  dealings  taking  place  without  notice  to  the  cautioner.  It  should 
be  observed  that  the  estates  which  can  be  created  by  unregistered  assuranoes 
are  both  legal  and  equitable. 
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£ (a).    NOW  THIS  INDRE  WITNETH  that  in  psuance     ^^^ 

of  the  sd  recited  agrmt,  &  in  conson  of  the  sum  of  £ Witnes- 

now  (6)  pdby  the  sd  B.  to  the  sd  A.  (the  rect  whof  is  hby  '®^^- 
acknowed)  the  sd  A.,  aa  benefl  owner  (c)  doth  hby  grt  (rf)  unto  (^rant. 
the  sd  B.,  peels f  see  p.  387  et  seq.,  referrg,  if  need  be,  to  a  schdle 
or  plarij  or  both   To  hold  the  same  Unto  &  to  the  use  of 
the  sd  B.,  his  hrs  &  assns  (e),  subjt  to  an  indre  of  lease  dated, 
&c.,  &  made,  &c.,  whby  the  premes  were  demised  to,  &c.,  for 

a  term  of yrs,  at  the  yrly  rent  of  £ (/) :  [And  the  Acknow- 

sd  A.  hby  acknowes  the  rt  of  the  sd  B.  to  prodon  &  delivery  of  &c.^'^"to 
copies  of  the  docs  of  title  the  posson  of  wch  is  retained  by  m«ni- 
him,  the  sd  A.,  wch  are  mentd  in  the  [second]  schdle  hto,  &  hby 


(a)  The  introdnctoiy  recital  as  to  muniinents  is  usually  dispensed  with  ;   As  to  ma- 
if  inserted  it  will  be  in  the  form  foUowing ; — **  And  WHAS  the  doCS  of   "^°'®'^**- 

title  mentd  in  the  schdle  hto,  wch  are  in  the  posson  of  the  sd 
A.,  relate  as  well  to  the  hds  hby  assured  as  to  other  ppty  of 
the  sd  A«,  &  it  has  been  agrd  that  he.  shl  retain  the  sd  docs 
&  give  such  acknowemt  &  undertakg  in  relon  thto  as  is 
hinafter  contd/' 

(6)  It  is  unnecessary  to  notice  that  part  of  the  money  was  paid,  if  it  was 
BO,  as  a  deposit  on  the  contract. 

(c)  The  words  **  as  benefl  owner  "  are  inserted  to  raise  the  implied  As  to 
statutory  covenants  for  title  by  the  person  conveying  in  that  capacity ;  see  *™P"®^ 
p.  406,  et  seq.  It  is  assumed  in  aU  the  precedents  that  the  statutory  covenants  c<)vena^ 
by  beneficial  owners  for  title,  and  by  fiduciary  owners  against  incumbrances,  for  title. 
win  be  relied  on  in  aU  cases  to  which  they  are  applicable.    For  the  forms 

of  express  covenants  for  title,  see  p.  410,  et  seq.,  and  for  the  forms  of 
covenants  against  incumbrances  by  fiduciary  owners,  see  p.  414.  The 
express  covenants  if  inserted  would  be  placed  at  or  near  the  end  of  the 

deed ;  the  special  statutory  words  "  as  benefl  owner  "  or  "  as  tree," 

&c.  (see  p.  406,  et  seq.)  being  in  that  case  of  course  omitted.  The  special 
words  in  question  are  printed  throughout  these  precedents  in  distinctive 
type,  so  as  to  avoid  the  necessity,  except  in  special  cases,  for  calling 
attention  to  them  by  a  note. 

(d)  The  word  "  COnvey  "  may  be  used  in  lieu  of  "  grt,"  being  now 
equally  appropriate  (see  above,  p.  409),  and  being  used  in  the  forms  in  the 
schedules  to  the  C.  A.  1881. 

(e)  As  to  the  use  of  the  words  **  in  fee  simple  '*  in  lieu  of  **  hrs 
&  assns,''  for  limiting  an  estate  in  fee,  see  the  C.  A.  1881,  s.  51,  and  the 
forms  in  the  schedule  to  the  Act ;  and  above,  p.  401,  note. 

(/)  For  other  forms  referring  to  the  tenancies,  see  pp.  401,  et  seq.  If 
the  parcels  are  contained  in  a  schedule,  the  tenancies  may  conveniently 
be  given  in  a  separate  column  of  the  schedule,  in  which  case  say  here : — 

"subjt  to  the  leases  &  tenancies  mentd  in  the  schdle  hto." 
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PBXC.  I. 


As  to 

statutory 
acknow- 
ledgment. 


Execution. 


As  to 

endorsed 

receipt. 


<Stamp. 
Searches. 


Practical 
result. 

Judgments. 

Executions. 

Crown 
debts. 

down 
executions. 


undertakes  with  him  for  the  safe  custody  of  such  docs  (a)]: 
In  wits  whof  the  sd  pties  hto  have  hrunto  set  their  respive 
hands  &  seals  the  day  &  yr  first  above  written  (6). 

[The  first  schdle  above  refd  to.] 

[Schdle  ofpceU.J 
[The  second  schdle  above  refd  to.] 

l^Schdle  ofmunimtB.'] 

Signed,   sealed,   &   delivered^ 
by  the  within  [above]  named  > 
A.  in  the  presce  of .  j 

{^Rect  endorsed  or  appended.^ 

^Reced  the  day  &  yr  first  within  [above]  written  of  the 

within  [above]  named  B.  the  sum  of pounds,  being  the 

conson  moy  within  [above]  expd  to  have  been   pd  by   him 

to  me. 

(Signed)  A.]  (c). 

(a)  See  p.  421,  note.  It  is  assumed  in  these  precedents  that  the  statutory 
acknowledgment,  &c.,  wiU  be  used,  whenever  the  case  admits  of  it,  both  in 
the  case  of  beneficial  owners,  and  trustees  and  mortgagees.  For  the  fuU 
form  of  express  covenant  for  production  by  a  beneficial  owner,  see  p.  421 ; 
and  for  the  form  for  trustees  and  mortgagees,  see  p.  425. 

(6)  As  to  the  rights  of  the  purchaser  with  respect  to  the  execution,  of  the 
conveyance,  see  the  C.  A.  1881,  s.  8 ;  and  as  to  execution  by  attorney,  see 
8.  46.  As  to  the  execution  of  registered  assurances,  see  L.  T.  B.  156  to  158 ; 
and  as  to  execution  by  attorney,  159. 

(c)  The  endorsed  receipt  is  now  only  used  in  special  cases,  e.g.,  in  the 
case  of  a  company  or  public  body,  whose  custom  it  is  to  have  a  special  form 
of  receipt  signed  by  their  authorised  agent ;  see  the  C.  A.  1881,  sa.  5 1-,  55 ; 
above,  p.  383,  note.  As  to  the  payment  of  the  purchase-money  to  the 
vendor's  solicitors,  see  the  same  Act,  s.  50,  and  the  T.  A.  1893,  s.  17 ;  above, 
p.  383,  note. 

As  to  the  stamp,  see  Stamp  Act,  1891,  Schedule  tit.  "Conveyance  ob 
Transfer  on  Sale  ; "  and  above,  p.  326,  note. 

As  to  the  various  searches  and  enquiries  to  be  made  against  a  vendor, 
see  now  the  Land  Charges  and  Searches  Act,  1888  (51  &  52  Vict.  c.  51),  and 
Kules  of  1st  January,  1889 ;  Elph.  &  C.  on  Searches,  and  Supplement ; 
1  Dart  V.  &  P.  Ch.  xi.  p.  516  et  seq,;  W.  B.  &  C,  p.  182.  The  practical 
result  appears  to  be  that  in  ordinary  cases  the  following  searches  are 
sufficient  in  the  case  of  freeholds,  that  is  to  say,  searches  for  judgments, 
only  in  case  a  person  searched  against  is  of  such  an  age  that  a  judgment 
could  have  been  obtained  against  him  before  the  24th  July,  1860 ;  searches 
for  executions  at  the  suit  of  a  subject  at  the  Land  Begistry ;  searches  for 
five  years  for  Crown  debts ;  searches  for  Crown  executions  as  from  1st 
November,  1805 ;  searches  for  lis  pendens  for  five  years,  and  for  annuities 
registered  under  18  &  19  Vict.  c.  15,  s.  12,  as  from  26  April,  1855,  or  from  the 
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P2£C.  IL 
11. 

CONVEYANCE  of  Freeholds  hy  a  vendor  seised  in  Feb  fo  a 
purchaser.     Short /or;;i  without  Eecitals  (c). 

Parties,  A.,  of,  &c.,  (hinafter  called  the  vendor),  1.     B.,  of,  Parties. 
Ac.   (hinafter  called  the   pchaser),  2.     WITNETH  that  in  ^i^nes- 

later  day  on  which  tho  person  against  whom  the  search  is  made  became   Lis 
entitled  to  the  property,  whether  in  possession  or  not,  or  attained  21,  which-  peuJena. 
«ver  last  happened,  at  the  Central  Office.  Annuities* 

Searches  for  bankruptcies  ought  also  to  be  made,  but  they  are  necessarily  Bankrupt- 
imperfect,  as  there  appears  to  be  no  statutory  provisions  for  registration  of  cies. 
receiving  orders  or  adjudications,  and  although  a  register  is  kept  at  the  Court 
of  Bankruptcy,  both  of  town  and  country  bankruptcies,  the  latter  is  not  kept 
op  to  date ;  the  search  is  usually  made  for  five  years  only,  unless  there  are 
suspicious  circumstances,  in  which  case  it  ought  to  be  made  for  12  years. 

Searches  for  deeds  of  arrangement  and  land  charges  must  be  made  at  the  Deeds  of 
Land  Registry  Office.    The  searches  for  land  charges  are  necessarily  imper-  arr*"6e- 
fect,  as  the  charges  created  before  1888  do  not  require  registration  at  the   ™®^  * 
Land  Registry  Office.     Some  of  these  may  possibly  be  discovered  by  search   Lands 
At  the  Board  of  Agriculture  (3,  St.  James's  Square).  ciiar^es. 

If  the  land  is  in  Middlesex  or  Yorkshire,  the  local  registry  should  be   Iiocal 
searched.    The  practice  is  only  to  make  searches  as  from  the  last  purchase  registries, 
or  mortgage,  but  some  practitioners  direct  searches  in  Middlesex  and  York-  Karolled 
^hire  to  be  made  for  20  years.  ^^®^*- 

Searches  for  enrolled  deeds  may  sometimes  be  necessary.  Official 

Official  searches  as  to  matters  entered  (i.e.,  not  including  enrolments)  at  searches. 
the  Central  Office  may  be  made  imder  the  C.  A.  1882,  s.  2 ;  and  as  to 
executions  and  Land  Charges  at  the  Land  Kegistry  Office,  under  the  Land 
Charges,  &c.,  Act,  1888  (51  &  52  Vict.  c.  51),  s.  17.  Official  searches  may  be 
made  in  the  Yorkshire  register,  see  tho  Yorkshire  Registries  Act  (47  &  48 
Vict  c.  54),  8.  20. 

The  index  map  at  the  Land  Registry  Office  should  also  be  inspected  to  Index  map. 
Ascertain  that  the  title  has  not  been  registered. 

The  searches  for  copyholds  are  the  same  as  for  freeholds,  save  that  searches  Copy  hoi  Ja. 
in  the  Middlesex  and  Yorkbhire  registries,  searches  for  Crown  debts,  and 
the  inspection  of  the  index  map  at  the  Land  Registry  Office  are  unnecessary. 
The  Court  rolls  must  be  searched  back  to  the  last  purchase  for  value,  i.e.,  to 
the  admission  and  the  surrender  on  which  is  is  founded. 

The  searches  for  leaseholds  are  the  same  as  in  the  case  of  freeholds,  except  Leaseholds. 
Crown  debts.     Searches  need  not  be  made  as  to  leaseholds  not  exceeding  21 
years  at  rack-rent  in  Middlesex ;  Middlesex  Registry  Act  (7  Anne,  c.  20),  s. 
17,  nor  as  to  any  lease  at  rack-rent,  or  as  to  any  lease  not  exceeding  21 
years  where  the  actual  possession  and  occupation  goes  with  the  lease,  before 


(c)  Sae  notes  to  last  precedent. 
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^^^'  "'     ccnson  of  the  sum  of  £ pd  by  the  pchaser  to  the  vendor 

Gnmt  (the  rect  whof  is  hby  acknowed)  the  vendor,  as  benefl  owner. 

Habendum,  hby  grts  to  the  pchaser,  |?c€te,  see  p.  385,  et  seq.  To  hold  tnto 
&  to  the  use  of  the  pchaser,  his  hrs  &  assns  {^Acknoicemt  dr 
undertakg  as  to  munimts,  see  last  precedent.^     In  wits,  &c. 


Trostees. 
Mortgagee. 


Dangerons 
structures. 


Registered 
land. 


Beatb 
duties. 


1885.  See  2  &  3  Anne,  c.  4,  s.  16 ;  6  Anne,  c.  35,  s.  29  ;  and  8  Geo.  II.  c.  6,. 
8.  34;  nor  to  any  lease  under  21  years  where  accompanied  by  actual 
possession  after  1884,  Yorkshire  Begistries  Act^  1884  (47  &  48  Vict.  c.  54), 
s.  28. 

The  only  searches  to  be  made  against  trustees  are  for  lis  pendens,  and  in 
the  local  registries,  and  for  copyholds  in  the  Court  rolls. 

The  searches  to  be  made  against  a  mortgagee  are  for  lis  pendens,  bank- 
ruptcies, in  the  local  registries,  and  for  copyholds  in  the  Court  roUs.  It  is 
not  necessary  to  search  against  mortgagees  who  have  been  paid  off,  18  &  19* 
Vict.  o.  15,  8.  11. 

If  the  premises  are  situate  in  London,  searches  should  be  made  in  appro- 
priate cases  at  the  County  HaU  for  orders  made  to  enforce  the  payment  of 
the  expenses  incurred  by  the  council  in  respect  of  dangerous  or  neglected 
structures.  See  the  London  Building  Act,  1894  (57  &  58  Vict.  o.  ocxiii.),. 
s.  116,  by  which  Act  the  Metropolitan  Building  Act,  1882  (which  contained 
in  s.  18  somewhat  similar  provisions),  was  repealed.  It  may  perhaps  be 
doubted  whether  charges  of  this  nature  affect  a  purchaser  if  they  are  not 
registered  under  the  Land  Charges,  &c.  Act,  1888  (61  &  52  Vict.  c.  51). 

Having  regard  to  the  effect  of  a  transfer  for  value  of  registered  land,  see 
L.  T.  A.  1875,  ES.  30  to  32,  and  L.  T.  A.  1897,  schedule,  no  searches  need  b& 
made  by  a  purchaser  on  a  sale  intended  to  be  carried  out  by  a  registered 
transfer,  except  searches  against  the  persons  entitled  to  incumbrances 
excepted  from  registration  where  the  title  is  absolute  or  qualified,  and 
except  where  the  proprietor  is  registered  with  possessory  title,  in 
which  case  searches  may  be  required  up  to  the  date  of  first  registration. 
When  the  sale  is  to  be  carried  out  by  an  unregistered  assurance  only,  an 
event  which  can  hardly  happen,  or  where  a  registered  transfer  is  to  be  made- 
without  valuable  consideration,  the  same  searches  ought  to  be  made  as  if 
the  land  was  unregistered.  As  to  inspection  of  and  searches  in  the  register,, 
see  ante,  p.  234,  note. 

It  should  be  remembered  that  a  mere  receipt  for  estate  duty  under  the 
Finance  Act,  1894,  is  not  sufficient  for  the  protection  of  a  purchaser,  who 
should  require  a  certificate  of  discharge  under  s.  11. 

It  is  by  no  means  clear  that  a  purchaser  who  within  a  short  time  after  a 
death  occurring  after  the  2nd  of  August,  1894,  causing  an  absolute  succes- 
sion, gives  more  for  the  land  than  the  amount  mentioned  as  ii»  value  in  the 
assessment  will  be  protected  if  the  assessment  is  incorrect,  40  Sol.  J.  151, 
unless  such  incorrectness  arises  from  fraud  or  failure  on  the  part  of  the 
person  accountable  for  the  estate  duty  to  disclose  material  facts,  in  which 
case  a  purchaser  without  notice  is  protected  by  s.  11  (4). 

As  to  death  duties  on  registered  land,  see  L.  T.  B.  171,  et  seq. 
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III. 

CONVEYANCE  of  Freeholds  by  Appointment  only  under    preo.  nx 
a  potcer  to  a  purchaser  in  Fee  (a).     Variation  where 
Ebcitals  are  Omitted  (fc). 

Pamties,  a.,  vendor,  1 ;  B.,  pchaser,  2.  Recite  convce  to  such 
uses  as  A,  shl  appt,  settg  out  the  powerfully.  Contract  for  sale, 
p.  878.  IRedtal  as  to  nmni7nts,  p.  382.]  NOW  THIS  INDEE 
WITNETH,  that  in  psuance  of  the  sd  recited  agrmt,  &  in 
conson,  &c.  (the  rect,  &c.),  see  Precedent  I.,  the  sd  A.,  as  benefl 
owner,  in  exercise  of  the  power  given  to  him  by  the  hinbfe 
recited  indre,  &  of  every  other  power  enablg  him  in  this 
behalf,  doth  hby  appt  that,  All,  &c.,  peels,  p.  385,  ei  seq.  Appoint- 
shl,  Bubjt,  &c.,  to  leases  <£  tenancies,  henceforth  be  &  remain  ™®'^^- 
To  THE  use  of  the  sd  B.,  his  hrs  &  assns.  l^Acknowemt  dk 
undertakg  by  A.,  as  to  munimts,  p.  426].     In  wits,  &c.  (c). 


IV. 

CONVEYANCE  of  Freeholds  by  Appointment  under  a    pn^c.  iv 

power  and  by  Grant.     Variation  tvhere  Becitals  are       

Omitted,  and  where  the  conveyance  is  to  Uses. 

Parties,  A.,  vendxyr,  1 ;  B.,  pchaser,  2.     Recite  convce  to  uses 
to  bar  dower  in  favour  of  A.,  p.  357.     Contract  for  sale,  p.  378. 
NOW  THIS  INDEE  WITNETH  that  in  psuance  of  the  sd   witnea- 
recited  agrmt  &  in  conson,  &c.  (the  rect,  &c.),  see  Precedent  I,,   ^*^* 
the  sd  A.,  as  benefl  owner  (d),  in  exercise  of  the  power  given  to 

(a)  This  is  for  a  case  where  the  vendor  has  no  estate  in  def aolt  of  appoint- 
ment or  otherwise.  The  vendor  is  sometimes  made  to  convey  by  grant  as 
well  as  appointment^  in  case  he  should  by  any  means  have  acquired  an  estate 
as  weU  as  a  power ;  and  where  the  conveyance  is  to  uses,  and  an  acknow- 
ledgment as  to  muniments  is  required,  that  mode  should  be  adopted  ;  see 
p.  422,  note.    For  the  form  see  the  next  precedent,  and  note  thereto. 

(b)  Becitals  might  be  omitted,  the  reference  in  that  case  to  the  deed 

creating  the  power  being  to  "  an  indre,  dated,  &c.,  &  made,  &c.'* 

(c)  As  to  the  mode  of  executing  a  deed  exercising  a  power,  where  special 
formalities  are  required  by  the  power,  see  p.  73,  note. 

(d)  See  p.  409  and  note  (a),  supra.  This  prece  ient  is  adapted  to  the  case  (now 
seldom  occurring)  of  the  vendor  being  entitled  to  the  old  uses  to  bar  dower. 
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PRBO.  IV. 


him  by  the  hinbfe  recited  indre  (a)  &  of  every  other  power 
enablg  him  in  this  behalf,  doth  hby  appt  (6),  &  by  virtue  of 
his  este  &  intt,  &  by  way  of  further  assurce,  doth  hby  grt  & 
confirm  unto  the  sd  B.,  peels,  p.  385,  etseq..  To  hold  the  same 
premes  Unto  &  to  the  use  of  the  sd  B.,  hishrs  (feassns,  subjt, 
flabfcndiim.  &c.,  to  leases  <i  tenancies,  [Acknowemt  dc  undertakg  by  A »  cut 
to  munimts,  p.  426.]     In  wits.,  &c. 


Appoint- 
ment. 


Grant. 


As  to 
implied 
covenants 
in  convey- 
ance to 
uses. 


Seisin. 

Variation 
for  con- 
veyance to 
uses. 


Where  the  conveyance  is  to  uses  (see  infra),  and  the  vendor  appoints 
as  weU  as  grants  as  beneficial  owner^  the  implied  covenants  created  by  the 
grant  will  be  with  the  grantee^  and  the  benefit  of  the  covenants  will  go 
with  the  estate  through  him  to  the  cestuis  que  use ;  but  as  the  appointment 
ia  made  direct  to  the  uses  without  the  medium  of  the  grantee*  the  covenants 
implied  by  the  appointment  wiU  be  with  the  cestuis  que  use  direct.  The 
express  covenants  if  inserted  would  be  with  the  grantee  to  uses. 

(a)  If  recitals  are  omitted,  say  **  an  indre  dated,  &e.,  &  made,  &c." 

(6)  If  the  conveyance  is  to  any  uses  less  simple  than  to  the  purchaser  in 
fee,  the  appointment  and  grant  must  be  by  separate  clauses  in  order  that 
the  seisin,  may  not  remain  in  the  grantee  to  uses,  the  deed  running  from 
this  point  as  follows  : — 

**  That  all  &  singr  the  hds  hinafter  descd  &  hby  grted,  shl 
(subjt  as  hinafter  mentd)  henceforth  remain  &  be  to  the  uses, 
upon  the  trusts,  &  subjt  to  the  powers  &  provons  hinafter 
decld  &  contd  concerng  the  same :  AND  THIS  INDKE  ALSO 
WITNETH,  that  in  further  psuance  of  the  sd  agrmt,  &  for  the 
conson  afsd,  the  sd  A.,  as  benefl  owner,  doth  hby  grt  &  confirm 
unto  the  sd  B.,  2)oefe,  To  hold  the  same  premes  unto  the  sd 
B.  &  his  hrs,  subjt,  &c.,  to  tenancies,  to  the  uses,  upon  the 
trusts,  &  subjt  to  the  powers  &  provons  hinafter  decld  &  contd, 
that  is  to  say,  &c/' 

As  to  the  insertion  of  the  statutory  acknowledgment  as  to  muniments  in 
an  appointment  direct  to  uses,  see  p.  422,  note. 
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V. 

COVENANT   to   Surkender  Copyholds   on  a  Sale    (c).     preo.  v. 
Variations  where  the  Copyholds  are  held  of  Several 
Manors  (d). 

Parties,  A.,  vendor,  1  ;   B.,  pchaser,  2.      Whas  the  sd  A.  is  Recitala, 
seised  for  an  unincumbered  este  of  inhance  to  him  &  his  hrs 
of  the  hds  [first]  hinafter  descd  &  covted  to  be  surrendered,  at 

the  will  of  the  lord,  accdg  to  the  custom  of  the  manor  of 

in  the  coy  of  [&  of  the  hds  2ndly,  &c.]  &  has  agrd  with 

the  sd  B.  for  the  sale  of  the  sd  hds  &  premes  to  him  for  the 

sum  of  £ .     ^Recital  as  to  munimts,  p.  382.]     NOW  THIS  Witnes- 

INDEE  WITNETH  that  in  psuance,  &c.,  &  in  conson,  &c.  '*^^- 
<the  rect,  &c.),  see  Precedent  I.,  the  sd  A.,  as  benefl  owner  (c), 
doth  hby  covt  with  the  sd  B.,  his  hrs  &  assns,  that  he,  the  sd  Covenant 
A-,  or  his  hrs  &  all  other  necy  pties,  if  any,  will  forthwith,  at  ^^l^l^ 
the  cost  of  the  sd  B.,  his  hrs  &  assns,  surrender  into  the  hands 

of  the  lord  of  the  sd  manor  of ,  in  the  coy  of  ,  accdg 

to  the  custom  thof  [into  the  hands  of  the  lords  of  the  respive 
manors,  of  wch  the  same  are  resply  holden  as  hinbfe  is  recited, 
accdg  to  the  customs  thof  resply],  j[>ct'i«,  p.  385,  e^  seg.  (/),  to 
wch  sd  hds  the  sd  A.  was  admitted  out  of  ct,  or,  **  at  a  ct 
holden  for  the  sd  manor,*'  on  the day  of  ,  on  the 


(c)  As  to  enfranchisement,  see  the  Copyhold  Act,  1894  (57  &  58  Vict.  c.  46). 
As  to  Searches,  see  ante,  p.  438,  note  (&). 

(d)  Sometimes  the  deed  containing  the  covenants  for  title  and  production  As  to 

of  muniments  follows  the  surrender  instead  of  preceding  it  as  above,  in  covenants 
which  case  a  recital  of  the  surrender  would  be  substituted  for  the  covenant  »o^*i"® 
to  surrender;  but  as  the  latter  plan  has  no  practical  advantage  over  the  i|Qf.tion'on 
former,  and  the  statutory  covenants  for  title  could  not  in  the  latter  case  be  covenant  to 
implied  (see  pp.  408  and  409),  a  form  of  such  a  deed  is  not  given.    Becitals  surrender. 
jnight  be  dispensed  with,  the  variations  in  the  operative  part  for  that  case 
being  sufBciently  obvious. 

(€)  See  above,  p.  437,  note  (c)  j  and  as  to  implying  the  statutory  cove- 
ziants  for  title  in  the  case  of  copyholds,  see  pp.  408,  409. 

(  /)  The  enactments  in  the  C.  A.  1881,  ss.  6  and  63,  implying  the  general  Omission 
words  and  estate  clause  in  conveyances,  apply,  by  the  express  definition  of  of  general 
*'  conveyance  "  in  s.  2,  to  covenants  to  surrender  copyholds ;  and  as  the  ^^^^  ****! 
word  "  conveyance  "  in  the  Act,  though  by  s.  2  it  includes  all  kinds  of  con-  n|on«e 
▼ejanoes  by  deed,  is  not  confined  to  them,  those  enactments  also  apply  to 
surrenders. 
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FREO.  T. 


surrender  of  X.,  or,  "as  the  hr  of  Y.,  deced,"  To  the  use  of 

To  use  of     the  sd  B.,  his  hrs  &  assns  for  ever,  to  be  holden  of  the  lord  of 

purchaser,    tj^^  g^  manor  [lords  of  the  respive  manors  of  wch  the  same  are 

resply  holden]  accdg  to  the  custom  thof  [resply],  by  &  under 

the  rents,  fines,  heriots,  suits,  &  services  due  &  of  rt  accustomed 

Declaration  for  the  same :    And  the  sd  A.  doth  hby  declare  that  in  the 

until  snr-     meantime  &  until  the  sd  hds  &  premes  shl  have  been  sur- 

repder,        rendered  psuant  to  the  covt  hinbfe  contd,  he,  the  sd.  A:,  & 

his  hrs  (a)  will  stand  seised  thof  in  trust  for  the  sd  B.,  his 

hrs  &  assns.     [^Acknmt  d;  undertakg  as  to  munimts,  p.  426.] 

In  wits,  &c.  (b). 


PRXO.  VI. 


Memoran- 
dum. 


VI. 

SIJEEENDEE  of  Copyholds  to  a  Purchaser.  Variations 
where  the  Vendor's  Wife  joins,  and  for  a  conveyance 
to  tico  Purchasers  as  Joint  Tenants  or  Tenants  in 
Common. 


Manor  of 
Coy  of 


in  the 


} 


The 


day  of 


BE  IT  REMEMBEEED  that  on  the  day  above-mentd, 
A.,  of,  &c.,  a  copyhd  tenant  of  the  sd  manor,  [&  B.  his  wife,] 
came  bfe  me,  X.,  [deputy]  steward  of  the  sd  manor,  &  [she, 
the  sd  B.,  havg  been  by  me,  the  sd  [deputy]  steward,  first 
examined  septely  &  apart  from  her  sd  husbd,  touchg  her 
free  &  voluntary  consent  to  the  makg  &  passg  the  surrender 
hinafter  contd  &  freely  &  voluntarily  consentg  thto  as  by  law 
required,]  did  out  of  Ct,  &  in  conson  of  the  sum  of  £ to 


holds. 


Vesting  of  (^)  ^  trust  estate  in  copyholds  to  which  the  trustee  has  been  admitted 
trust  estate  vests  in  the  customary  heir  or  devisee,  and  not  in  the  personal  representa- 
incopy.  tives.  Copyhold   Act,   1894,  s.  88.     In  Re  Mills'   Trusts,  37   Ch.   D.  312 

(re-argued,  W.  N.,  1888,  p.  155),  it  was  held  that  if  a  sole  trustee  of  copy- 
holds had  died  between  31st  December,  1881,  and  16th  September,  1887,  the 
Copyhold  Act,  1887,  which  was  passed  on  the  latter  date,  divested  all  trust 
estates  from  the  personal  representatives  and  vested  them  in  the  customary 
heir  or  devisee,  subject  to  any  disposition  made  by  the  personal  representa^ 
tives  in  the  interim. 

(6)  The  stamp  wiU  be   on   the   surrender;    see   the   Stamp  Act,  1891^ 
SB.  61,  65. 


purchaser. 
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the  Bd  A.  pd  by  C,  of,  &c.,  [&  D.,  of,  &c.,]  (the  rect  whof  is    prkoj-i. 
hby  acknowed),  surrender  out  of  his  [their  &  each  of  their]  Surrender, 
hands  into  the  hand  of  the  lord  of  the  sd  manor  by  the  hands 
&  acceptce  of  me,  the  sd  [deputy]  steward,  by  the  rod  accdg 
to  the  custom  of  the  sd  manor,  pcelsy  To  the  use  of  the  sd  C,  To  use  of 
his  [C.  &D.,  their]  hrs  &  assns  forever  [as  tenants  in  common 
in  eql  shares],  at  the  will  of  the  lord  accdg  to  the  custom  of 
the-sd  manor,  by  &  under  the  rents,  fines,  heriots,  suits  & 
services,  due  &  of  rt  accustomed  for  the  same. 

A. 

B. 
Taken   [togr   with   the   septe 

examinon  of  the  sd  B.,]  the  (  y    m       f  1  cjf         a 
day  &  yr  first  above  written  /^    •'  L     P    yj     • 

by  me. 

Rect.  for  Conson  Moy  (c). 


VII. 

ASSIGNMENT  of  Leaseholds  by  the  Lessee  or  Assignee    prbo.  yii. 
of  the  Lease  to  a  Purchaser,  Variation  where  Lessor's 
Licence  is  required. 

Parties,  A.,  vendor,  1  ;  B.,  pchaser,  2.    Whas  by  an  indre  of  Recitals, 
lease  dated,  &c.,  &  made,  &c.,  pels  in  full,  with  the  appurts  thof  ^'^®^* 

were  demised  unto  the  sd  A.  [X],  from  the day  of  -: , 

for  the  term  of  yrs,  subjt  to  the  paymt  of  the  rent  thby 

reserved,  &  the  pformce  &  observce  of  the  covts  on  the  pt  of 
the  lessee  &  condonsthrin  contd  [assnmt  of  lease,  p.  865,  form 
xxxvni,  ar  devolon  of  title,  p.  366, /orm  xl.]  {d) :  And  whas  the 

(c)  Sections  54  and  55  of  the  C.  A.  1881,  only  apply  to  deeds. 

{d)  As  to  Searches,  see  ante^  p,  438,  note  (c).  If  the  licence  of  the  lessor 
is  required  to  an  assignment,  the  clause  in  the  lease  reqiuring  his  licence  to 
an  assignment  wiU  be  recited.  As  to  clauses  of  this  nature,  see  the  C.  A. 
1892  (55  &  56  Vict.  c.  13),  s.  3,  which  prohibits  the  taking  of  a  fine  for  the 
licence.  A  lessee  or  his  assignee  cannot  be  relieyed  against  forfeiture  on 
assigning  without  licence,  Barrow  v.  Isaacs,  [1891]  1  Q.  B.  417;  but  an 
underlessee  may  be  relieved  against  a  forfeiture  incurred  by  his  lessor, 
Imray  v.  Oakshette,  [1897]  2  Q.  B.  218.  If  the  licence  of  the  lessor  is 
required,  and  he  is  made  a  party  to  the  assignment  (which  is  not  usual), 
the  following  recital  will  be  inserted  in  this  place : — 

"  And  whas  the  sd,  lessor,  has  agrd  to  concur  in  these  psnts, 
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PKKC.  VII. 


Agreement 
for  sale. 


Witnes. 
setb. 


Assign- 
ment. 

Parcels. 

Habendum* 


Recital  as 
to  concur- 
rence of 
lessor. 


Proviso 

restricting 

licence. 


Registered 
land. 


Variation 
"where  no 
money 
passes. 


sd  A.  has  agrd  with  the  sd  B.  for  the  sale  to  him  for  the  sum 

of  £ of  the  premes  comprd  in  the  sd  indre  of  lease  for  the 

residue  of  the  term  thhy  grted  as  afsd,  subjt  to  the  rent 
reserved  by  &  the  covts  &  condons  contd  in  the  sd  lease  (a)  : 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  sd 

recited  agrmt  &  in  conson  of  the  sum  of  £ now  pd  by  the 

sd  B.  to  the  sd  A.  (the  rect  whof  is  hby  acknowed)  the  sd  A., 
as  benefl  owner,  doth  hby  assn  unto  the  sd  B.,  All  &  singb  the 
[p?es  or  peels  of  land,  messes,  or  tenemts]  hds  <&  premes 
comprd  in  &  demised  by  the  sd  recited  indre  of  lease,  To  hold 
the  same  unto  the  sd  B.,  henceforth  for  all  the  residue  now  un- 
expired of  the  sd  term  of  yrs  grted  by  the  sd  indre  of 

lease,  subjt  henceforth  to  the  pajrmt  of  the  rent,  &  pformce  & 

for  the  ppose  of  givg  his  consent  in  mner  hinafter  appearg  to 

the  assnmthby  made,"  and  the  assignment  wiU  be  expressed  to  be  made 

**  with  the  consent  (hby  testified)  of  the  sd,  lessor,''  and  the 

following    proviso    should   be    added   immediately  after    the  habendum, 

**  Provd  always  that  the  licence  hinbfe  given  by  the  sd,  lessor, 
shl  not  be  deemed  to  authorise  any  further  assnmt  [or  any 

underlettg]  of  the  premes."  If  the  lessor  gives  licence  by  a  separate 
instrument  (for  form  of  which,  see  Licences),  the  following  recital  of  the 
fact  may  be  inserted  in  this  place  :  "  And  WHAS  the   liecy  licence  in 

writg  of  the  landlord  to  the  assnmt  hby  made  has  been  duly 

obtained."  In  either  of  the  above  cases  if  the  property  assigned  is 
comprised  in  more  than  one  lease,  and  licence  is  required  for  the  assign- 
ment of  the  property  comprised  in  one  lease  only,  add  in  the  recital,  after 

the  words  "hby  made,"  the  words  "  of  the  premes  comprd  in  the 
sd  indre  of  lease  of,  (fee." 

As  to  registered  land,  see  ante  p.  436,  note.  As  to  first  registration  of 
leasehold  land,  see  L.  T.  A.  1875,  ss.  11  to  16  ;  L.  T.  B.  43,  tt  seq. ;  and  as  to 
transfers,  L.  T.  A.  1875,  ss.  34  to  39 ;  L.  T.  A.  1897,  sched. ;  L.  T.  R.  91  to 
94.  In  districts  where  registration  is  compulsory  an  assignment  on  sale  or 
a  grant  of  a  lease  or  imderlease  having  at  least  40  years  to  run,  or  for  two 
lives  fall  in,  will  not  pass  the  legal  estate  till  registration,  L.  T.  B.  69.  On  a 
transfer  of  registered  leasehold  land  a  covenant  by  and  restricted  to  the  acta 
of  the  transferror  for  the  validity  of  the  lease  is  implied,  L.  T.  A.  1875,  s.  39. 

(a)  If  the  lease  is  at  a  rack  rent  and  no  money  passes,  say,  *'  And  WHAS 

the  sd  A.  has  agrd  with  the  sd  B.  for  the  assnmt  to  him  of 
the  premes,  &c.,  &c.,  in  conson  of  the  covt  of  the  sd  B.  hin- 
after contd."  The  consideration  wiU  be  similarly  stated  in  the  operative 
part. 

If  any  of  the  muniments  are  retained  add,  acknowledgment  and  under* 
taking  after  the  habendum^  see  p.  426. 
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observce  of  the  covts  on  the  pt  of  the  lessee  &  condons  by  &  in    i*a«o-  vn. 
the  same  indre  reserved  &  contd  (b)  ;    And  the  sd  B.  hby  covenant  of 
covts  with  the  sd  A.  henceforth  dure  the  continuce  of  the  sd  i»<Jfm^i*y 

^  against 

term  to  pay  the  rent  reserved  by  &  pform  &  observe  the  covts  rent  and 
&  agrmts  on  the  pt  of  the  lessee  &  condons  contd  in  the  sd 
indre  of  lease  &  at  all  times  to  keep  the  sd  A.,  his  hrs,  exs,  & 
ads,  effectually  indemnified  agst  all  actions  &  pcdgs,  costs, 
damages,  expses,  claims,  &  demands  whatsr  by  reason  of  the 
non-paymt  of  the  sd  rent  or  any  pt  thof,  or  the  breach,  non- 
pformce,  or  non-observce  of  the  sd  covts,  agrmts,  &  condons, 
or  any  of  them.     In  wits,  &c. 


cov^enants 

(c). 


VIII. 

ASSIGNMENT  0/ Leaseholds  by  the  original  Lessee  to  a  pkbo.  vm. 
purchaser.  Concise  Form  by  Endorsement  on  the 
Lease  or  by  supplemental  Deed,  icithout  Recitals. 
Variation  zvhere  Lessor  joins  to  release  Lessee  from 
covenants,  and  takes  substituted  covenants  from 
Assignee  (rf). 

Parties,  the  within-named  A.  (hinafter  called  the  vendor), 
1;  B.,  of,  &c.  (hinafter  called  the  pchaser),  2.  WITNETH 
that  in  conson,  &c.  (the  rect,  &c.),  the  vendor,  as  benefl  owner, 
doth  hby  assn  mito  the  pchaser,  All  the  premes  demised  by 
the  within- written  indre  of  lease,  To  hold  to  the  pchaser,  for 

(b)  And,  if  so,  "  &  subjt  to  ail  indre  of  underlease  dated,  Sec,  variation, 
&  made,  &c.,  whby  the  premes  were  demised  to  Y.  of,  &c.,  for  subject  to 
the  term  of yrs  from  the day  of  at  the  yrly 

rent  of  £ ." 

(c)  As  to  the  cases  in  which  this  covenant  is  required,  and  as  to  registered 
land,  see  p.  427,  note ;  and  for  variations  therein,  see  the  form  at  pp.  427, 428. 

{d)  See  the  last  precedent  and  notes  thereto.  If  the  deed  is  supplemental  Variation 
instead  of  endorsed,  add  after  the  parties,  **  supplemental  to  an  indre   for  supple- 

of  lease  dated,  &c.,  &  made,  &c.  (hinafter  refd  to  as  the  sd  a^d. 

lease)  ;  "    and    make    the    necessary  substitutions  for   the    expressions 

"  within  named,"  "  within  written,**  &c.,  which  are  appropriate  only 
to  an  indorsed  deed. 

Occasionally  the  lessor  is  willing  to  release  the  original  lessee  from  the 
covenants  of  the  lease,  on  having  a  substituted  covenafit  from  the  assignee ; 
n  that  case  the  lessor  will  be  added  as  a  party  of  the  second  part,  and  the 
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vKno.  viir.   the  residue  of  the  term  of 


yrs  grted  by  the  sd  lease, 


Assign- 
ment. 

Parcels. 

Habendum. 

Go7enant 
of  indem- 
nity. 


subjt  to  the  rent,  covts,  &  condons  of  the  sd  lease :  And  the 
pchaser  hby  covts  with  the  vendor  to  keep  him  &  his  exs  & 
ads  at  all  times  indemnified  agst  such  rent,  covts  &  condons, 
&  all  claims,  pcdgs,  costs,  &  expses  in  respt  thof.  In  Wits, 
&c. 


PREO.  IX. 


Recitals. 


Variation 
where 
lessor 
releases 
original 
lessee  from 
covenants, 
the  assignee 
entering 
into  a  sub- 
stituted 
corenant. 


IX. 

CONVEYANCE  of  Freeholds  and  Leaseholds  by 
Trustees  Jor  Sale  and  Executors  tinder  a  will  (a). 
Eeservation  of  a  Eight  of  Way  to, the  Vendors. 

Parties,  A.  &  B.,  trees  d  exors,  1 ;  C,  pchaser,  2.   Recite  lease, 
p.  364 ;  dt  devolon  of  title  to  testor,  p.  366  ;  ivill  of  X.,  settg  forth 


Effect  of 
o.  L.  a., 
1882,8.63, 
as  to  trusts 
for  sale, 


following  will  be  added  at  the  end  of  the  deed  in  place  of  the  covenant  of 
indemnity : — 

"AND  THIS  INDEE  ALSO  WITNETH  that  in  conson 
of  the  covt  of  the  sd  B.,  pchaser,  hmafter  contd  &  of  the 
premes,  the  sd  X.,  lessor,  doth  hby  rele  the  sd  A.,  his  hrs,  exs, 
&  ads,  from  all  &  singr  the  covts  &  agrmts  on  the  pt  of  the  sd 
A,  in  the  sd  indre  of  lease  contd  &  all  liability  thrunder,  &  all 
actions,  pcdgs,  claims,  &  demands  in  respt  of  any  breach  of 
any  such  covts  htofore  or  hrafter  committed  or  happeng: 
Provd  always  that  the  rele  hinbfe  contd  shl  not  afFect  the  sd 
covts  &  agrmts  so  far  as  the  same  are  real  covts  &  agrmts 
bindg  on  the  sd  demised  premes,  &  the  psons  from  time  to 
time  possed  thof,  but  only  so  far  as  regards  the  psonal  liability 
of  the  sd  A.,  his  hrs,  exs,  &  ads,  thrunder  :  Provd  also  that 
the  sd  rele  or  anything  hrin  contd  shl  not  prejudice  or  afifect 
the  rt  of  the  sd  X.,  his  exs,  ads,  &  assns,  to  re-enter  upon  the 
sd  demised  premes  for  non-paymt  of  the  rent  reserved  by  or 
the  breach  of  any  of  the  covts,  agrmts,  or  condons  contd  in  the 
sd  lease  :  {^Add  covt  by  assnee  with  lessor  to  pay  rent  dc  pform 
covts,  d  power  of  re-entry  on  breach  of  covt,  as  in  a  lease  mutatis 
mutandis.     See  Leases.] 

(a)  By  the  S.  L.  A.,  1882  (45  &  46  Yict.  c.  38),  s.  63,  where  land  is 
held  in  trust  for  sale,  if  the  proceeds  of  sale  and  the  rents  until  sale,  or 
any  share  thereof  are  settled  in  trust  for  a  tenant  for  life  or  other  limited 
owner  as  there  defined,  the  powers  of  sale  and  other  powers  of  the  Act  were 
vested  in  him ;  and  although,  by  s.  56,  the  power  of  the  trustees  to  seU  was 
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genl  devise  dk  bequest  in  trust  for  sale  d  convei'sion,  d  rect  clause 

(if  any)  d  apptmt  of  exors  :  death  d  probate  :  d  tester's  seisin  of 

Jreehd,  p.  867  mutatis  mutandis  :  IfX,  died  after  1897,  d  if  the 

kept  alive,  the  consent  of  the  tenant  for  life  or  limited  owner  was  made 
necessary  to  its  exercise ;  but  this  having  been  productive  of  g^eat  incon- 
venience   in    practice,    was   altered    by    the    S.  L.  A.,   1884  (47    A    48 
T'ict.  c.  18),  s.  7,  by  which  (sub-s.  i.)  the  powers  conferred  by  s.  63  of  the  as  motUfieil 
Act  of  1882,  on  the  tenant  for  life  or  other  beneficial  owner,  are  not  to  be   ^J  *^®  ^^* 
exercised  without  an  order  of  Court ;  so  that,  until  such  an  order  has  been       .      ^ 
obtained,  the  trust  for  sale  remains  unaffected,  and  any  consent  not  required 
by  the  settlement  is  not  by  force  of  anything  contained  in  the  S.  L.  A.  1882, 
to  be  deemed  necessary  to  enable  the  trustees  to  execute  the  trusts  and 
powers  created  by  the  settlement,  S.  L.  A.  1884,  s.  6  (1).    On  the  other  hand, 
if  such  an  order  has  been  obtained,  the  powers  of  the  trustees  are  thereby 
suspended  (see  s.  7,  sjjib-s.  iv.),  but  with  a  protection  to  persons  dealing  with 
them  unless  the  order  is  registered  as  a  2t3  pendens  (sub-s.  vi.).    See  note  on 
the  Acts,  infra,  p.  467  et  seq. 

Where  such  an  order  has  been  obtained  in  the  case  of  registered  land  the  RegUtered 
tenant  for  life  can,  as  being  *'  a  trustee  with  power  of  sale,"  L.  T.  A.  1897,  land. 
8.  6,  be  registered  as  proprietor,  and  a  proper  inhibition  must  be  entered  on 
the  regfister.  If  the  trustees  remain  registered  as  proprietors  they  will  be 
the  persons  to  make  a  transfer  on  a  sale  by  the  tenant  for  life,  but  if  they 
do  so  they  must  be  careful  to  retain  evidence  that  they  acted  only  for  the 
puxpose  of  carrying  out  the  sale  made  by  him. 

If  the  sale  is  for  payment  of  debts  or  legacies,  of  a  person  dying  after  As  to  sales 
1897,  or  under  a  charge  in  the  will  of  a  person  dying  before  1898,  s.  63  of  ^^^  ^^' 
the  Act  of  1882  would  not  apply,  and  the  power  of  executors  to  sell  for  pay-   j^u*-  q- 
xnent  of  debts  would  be  paramount.     The  nile  laid  down  in  Be  Tanqueray-  legacies. 
Willavme  and  Landau,  20  Ch.  D.  465,  that  where  executors  are  selling  real 
estate  charged  with  debts  after  20  years  from  the  testator's  death,  a 
presumption  arises  that  |the  debts  have  been  paid,  and  a  purchaser  is 
therefore  put  on  inquiry,  does  not  in  general  apply  to  executors  selling 
leaseholds  under  their  common  law  power,  unless  the  purchaser  has  notice 
that  the  bequest  has  been  assented  to :  Re  Whistler,  35  Ch.  D.  561 ;  and  it 
may  be  doubted  whether  it  applies  to  a  sale  by  the  personal  representatives 
of  the  real  estate  of  a  person  dying  after  1897  for  payment  of  debts.     See 
generally  as  to  sale  for  payment  of  debts,  2  Dav.  Free,  Ft.  2,  pp.  468  et  seq., 
note. 

As  to  whether  a  married  woman  trustee  for  sale  can  convey  and  give  a  Married 
cUscharge  for  the  purchase-money  as  a  feme  sole  without  the  concurrence  of  woman 
lier  husband,  see  pp.  231,  232.  trustee. 

That  a  trust  for  sale,  whether  peremptory  or  discretionary,  remains  in  Trust  for 
force   although  all  the  beneficiaries   have  become  absolutely  entitled   in  sale,  when 
possession  and  are  sui  juris,  until  they  all  concur  in  putting  ti^  end  to  it  by  spent 
electing  to  take  the  property  unconverted,  see  Biggs  v.  Peacock,  22  Ch.  D. 
284  ;  Be  Tweedie,  27  Ch.  D.  315 ;  32  Sol.  J.  729. 

As  to  the  power  of  the  representatives  of  the  last  surviving  trustee  to  sell  g^i^  jjy 
-iindeT  a  trust  for  sale,  see  Be  Morton,  15  Ch,  D.  143;  Be  Cunningham,  [1891  .   repre- 
2  Ch.  567;  the  C.  A,  1881,  s.  30 ;  Lewin,  Trusts,  pp.  245,  246,  249.  sentativcs 

For  a  form  where  the  tenant  for  life  joins  to  consent  and  covenant  for  the  ^^  ^^ 
i?itle,  see  infra,  truatoe. 
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PAXO.  IX. 


Witnes- 
seth. 


Orant. 


Further 
witnesseth. 


Assign- 
ment. 


trees  dt  exors  are  not  the  same  psons,  add  recital  of  convce  by  exors 
or  assent  to  the  devise  to  the  trustees^  p.  367:  And  whas  the  sd  A.  & 
B.,  as  trees  of  the  sd  will  &  in  psuance  of  the  trust  for  sale  thrin 
contd  as  afsd,  have  agrd  with  the  sd  G.  for  the  sale  to  him  of 
the  sd  freehd  hds  &  premes  subjt  to  such  reservon  as  is 

hinafter  contd,  for  the  sum  of  £ ,  &  as  exors  of  the  sd 

will  (a)  have  agrd  with  the  sd  C.  for  the  sale  to  him  of  the  sd 

leasehd  hds  &  premes  for  the  sum  of  £ :  NOW  THIS 

INDEE  WITNETH  that,  in  psuance,  &c.,  &  in  conson,  &c., 
the  pchase-moy  for  freehds  (b)  (the  rect,  &c.),  the  sd  A.  &  B., 
as  such  trees  as  afsd,  do  resply  hby  grt  unto  the  sd  C,  pcels^ 
p.  885  et  seq, ;  reservon  of  rt  of  way ^  p.  398;  habendum  to  C, 
in  fee,  p.  401.  AND  THIS  INDEE  ALSO  WITNETH  that  in 
psuance,  &c.,  &  in  conson,  &c.,  the  pchase-moy  for  the  leasehds 
(the  rect,  &c.))  the  sd  A.  &  B.  as  psonal  repves  of  the  sd  X.,  do 
resply  hby  assn  unto  the  sd  C,  leaselid  peels  by  referee  to  lease y 
J).  889 ;  habendum  to  C,  subjt  to  rent  dt  covts,  p.  404 ; 
\acknmt  by  A.  d-  B.  as  to  munimts,  p.  426];  covt  by  C.  to 
indemnify  A.  dtB.  d-  este  of  X.  agst  rent  d  covts  of  lease,  p.  427. 
In  wits,  &c. 


Sale 

by  trustees 
or  execu- 
tors. 


(a)  Although  the  leaseholds  are  comprised  in  the  bequest  in  trnst  for  sale, 
the  sale  of  the  leaseholds,  and  if  the  testator  died  after  1897,  the  sale  of  the 
freeholds,  should  be  made  by  the  executors  in  that  character,  unless  it  appears 
that  they  have  assented  to  the  bequest  or  devise ;  but  if  they  sell  under  the 
trust  for  sale,  that  would,  of  course,  amount  to  an  assent.  If  they  sell  as 
executors,  the  bequest  to  them  in  trust  for  sale  is  of  course  immaterial,  and 
need  not  be  recited. 

(b)  The  purchase-money  is  kept  distinct,  as  the  freeholds  and  leaseholds 
are  sold  by  the  vendors  in  different  characters.  If  both  freeholds  and  lease- 
holds are  sold  by  the  executors  as  Efuch,  the  whole  of  the  purchase-money 
win  be  stated  as  the  consideration  in  the  first  operative  dauae,  and  the 

second  operative  clause  will  be    **  in  COnson  of  the  premes." 


] 
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PREO.  X. 


X. 

CONVEYANCE  of  Freeholds  by  Mortgagor  &  Mort- 
gagee to  a  purchaser.  Variations  where  there  have 
been  a  Transfer  arid  Further  Charge,  and  othei- 
dealings  with  the  mortgage ;  also  where  Part  of  the 
Purchase-Money  is  paid  to  the  Mortgagee,  in  part 
discharge  of  the  mortgage  debt,  and  where  the  Whole 
of  the  Purchase-Money  is  paid  to  the  Mortgagor. 
Also  where  Concise  Recitals  are  inserted  (c),  and 
where  the  Mortgagor  lias  been  Registered  as  pro- 
prietor  of  the  land  since  the  Mortgage. 

Parties,  A.,  mtgor,  1 ;  B.,  mtgee,  2  ;  C,  pcJiaser,  8.     Whas  B^citals. 
by  an  indre  dated,  &c.,  &  made,  &c.,  in  conson  of  the  sum  of 

£ pd  by  the  sd  B.  to  the  sd  A.,  the  hds  hby  assured,  were 

conveyed  &  assured  by  the  sd  A.  unto  &  to  the  use  of  the  sd  f^^^JT^^ 
B.,  his  hrs  &  assns,  by  way  of  mtge,  for  securg  the  paymt  to 

the  sd  B.,  of  the  sd  sum  of  £ with  intt  for  the  same  as 

thrin  expd  (d):  (dd)  And  whas  the  sd  sum  of  £ still  remains 

owing  to  the  sd  B.,  on  the  secy  of  the  sd  indre  of,  &c.,  but  all 
intt  thron  has  been  pd  up  to  the  date  of  these  psnts  {e) :  And 


(e)  If  the  mortgage  is  equitable  only,  it  maj  and  should  (in  order  to  keep  Discharge 

it  off  the  title)  be  discharged  by  a  simple  receipt  on  the  deed  or  memorandum  of  eqnit- 

of  charge,  and  the  property  conveyed  as  unincumbered :  see  2  Dav.  Prec,  *   ® 

part  2.  pp.  277,  821.  mortgage.. 

That  a  first  mortgagee  with  notice  of  a  second  mortgage,  who  concurs   As  to  notice 
with  the  mortgagor  in  selling  the  property,  and  allows  liim  to  receive  the   ^^  second 
balance  of  the  purchase-money^  is  liable  to  the  second  mortgagee  to  the   ^^^^^^' 
extent  of-  such  balance,  see  West  London  Commercial  Bank  v.  Reliance,  ^c. 
Building  Society,  29  Gh.  D.  954. 

(d)  If  required,  recite  transfer  and  further  charge,  p.  361. 

(dd)  If  A.  has  been  registered  since  the  mortgage  say  :  ''  And  WHAS  the 

fid  A.  was  on  the day  of regrd  under  the  L.  T.  Acts, 

1875  &  1897,  as  proptor  of  the  sd  land,  under  the  title,  No,  — , 
4&C.,  with  a  possessory  title  [&  a  restron  was  entered  up  that 
until  further  order  no  entry  affectg  the  sd  hds  shd  be  made 
-witht  the  consent  of  the  sd  B.].*' 

(e)  Instead  of  the  recitals  in  the  text  to  this  point,  the  foUowing  may  be   Variation 
substituted,  if  it  is  desired  to  avoid  detailed  recitals  of  the  dealings  with   for  concise 

the  mortgage:  "  Whas  the  sd  A.  is  seised  in  fee  simple  in  posson  '*®*'*^' 
of  the  hds  hby  assured  free  from  incumbces,  except  the  ppal  sum 

of  £ [sums  of  £ &  £ ]  seed  thron  with  intt,  by  a 
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PRBO.  IV. 


him  by  the  hmbfe  recited  indre  (a)  &  of  every  other  power 
enablg  him  in  this  behalf,  doth  hby  appt  (6),  &  by  virtue  of 
his  este  &  intt,  &  by  way  of  further  assurce,  doth  hby  grt  & 
confirm  unto  the  sd  B.,  peels,  p.  385,  etseq,,  To  hold  the  same 
premes  Unto  &  to  the  use  of  the  sd  B.,  hishrs  &a8sns,  subjt, 
flabendum,  &c.,  to  Uases  d  tenancies.  [^Aeknowemt  dt  undertakg  by  A.  <is 
to  munhnts,  p.  426.]     In  wits.,  &c. 


Appoint- 
ment. 


Orant. 


As  to 
implied 
covenants 
in  convey- 
ance to 
uses. 


Seisin. 

Variation 
for  con- 
veyance to 
uses. 


Where  the  oonveyance  is  to  uses  (see  infra),  and  the  vendor  appoints 
as  weU  as  grants  as  beneficial  owner,  the  implied  covenants  created  by  the 
grant  will  be  with  the  grantee,  and  the  benefit  of  the  covenants  wiU  go 
with  the  estate  through  him  to  the  cestuis  que  use ;  but  as  the  appointment 
is  made  direct  to  the  uses  without  the  medium  of  the  gfrantce,  the  covenants 
implied  by  the  appointment  will  be  with  the  cestuis  que  use  direct.  The 
express  covenants  if  inserted  would  be  with  the  grantee  to  uses. 

(a)  u  recitals  are  omitted,  say  **an  indre  dated,  &c.,  &  made,  &c." 

(6)  If  the  conveyance  is  to  any  uses  less  simple  than  to  the  purchascsr  in 
foe,  the  appointment  and  grant  must  be  by  separate  clauses  in  order  that 
the  seisin,  may  not  remain  in  the  grantee  to  uses,  the  deed  running^  from 
this  point  as  follows  : — 

**  That  all  &  singr  the  hds  hinafter  descd  &  hby  grted,  shl 
(subjt  as  hinafter  mentd)  henceforth  remain  &  be  to  the  uses, 
upon  the  trusts,  &  subjt  to  the  powers  &  provons  hinafter 
decld  &  contd  concerng  the  same :  AND  THIS  INDRE  ALSO 
WITNETH,  that  in  further  psuance  of  the  sd  agrmt,  &  for  the 
conson  afsd,  the  sd  A.,  as  benefl  owner,  doth  hby  grt  &  confirm 
unto  the  sd  B.,  jycels,  To  hold  the  same  premes  unto  the  sd 
B.  &  his  hrs,  subjt,  &c.,  to  tenancies,  to  the  uses,  upon  the 
trusts,  &  subjt  to  the  powers  &  provons  hinafter  decld  &  contd, 
that  is  to  say,  &c.*' 

As  to  the  insertion  of  the  statutory  acknowledgment  as  to  muniments  in 
an  appointment  direct  to  uses,  sec  p.  422,  note. 
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V. 

COVENANT   to   SuRKENDER  Copyholds   on  a  Sale    (c).     preo.  v. 
Variations  where  the  Copyholds  are  held  of  Several 
Manors  (d). 

P ARTIES ^  A.,  vendor,  1  ;   B.,  pchaser,  2.      Whas  the  sd  A.  is  Recitals. 
seised  for  an  unincumbered  este  of  inhance  to  him  &  his  hrs 
of  the  hds  [first]  hinafter  descd  &  covted  to  be  surrendered,  at 

the  will  of  the  lord,  accdg  to  the  custom  of  the  manor  of 

in  the  coy  of  [&  of  the  hds  2ndly,  &c.]  &  has  agrd  with 

the  sd  B.  for  the  sale  of  the  sd  hds  &  premes  to  him  for  the 

sum  of  £ .     JiRecital  as  to  vmnimts,  p.  382.]     NOW  THIS  Witnes- 

INDRE  WITNETH  that  in  psuance,  &c.,  &  in  conson,  &c.  '^*^- 
<the  rect,  &c.),  see  Precedent  L,  the  sd  A.,  as  benefl  owner  (e), 
doth  hby  covt  with  the  sd  B.,  his  hrs  &  assns,  that  he,  the  sd  Covenant 
A.,  or  his  hrs  &  all  other  necy  pties,  if  any,  will  forthwith,  at  reader, 
the  cost  of  the  sd  B.,  his  hrs  &  assns,  surrender  into  the  hands 

of  the  lord  of  the  sd  manor  of ,  in  the  coy  of  ,  accdg 

to  the  custom  thof  [into  the  hands  of  the  lords  of  the  respive 
manors,  of  wch  the  same  are  resply  holden  as  hinbfe  is  recited, 
accdg  to  the  customs  thof  resi)ly],  pccl8y'p.8S5,et  seq.  (/),  to 
wch  sd  hds  the  sd  A.  was  admitted  out  of  ct,  or,  **  at  a  ct 
holden  for  the  sd  manor,'*  on  the day  of  ,  on  the 


(c)  Ab  to  enfranchisement^  Bee  tlie  Copyhold  Act,  1894  (57  &  58  Vict.  c.  46). 
As  to  Searches,  see  ante,  p.  438,  note  (&). 

(<2)  Sometimes  the  deed  containing  the  covenants  for  title  and  production  As  to 
of  muniments  follows  the  suiTender  instead  of  preceding  it  as  above,  in  covenants 
"which  case  a  recital  of  the  surrender  would  be  substituted  for  the  covenant  f<*^  title 
to  surrender,  but  as  the  latter  plan  has  no  practical  advantage  over  the  ZJ^'on 
former,  and  the  statutory  covenants  for  title  could  not  in  the  latter  case  be  covenant  to 
Implied  (see  pp.  408  and  409),  a  form  of  such  a  deed  is  not  given.    Secitals  surrender, 
might  be  dispensed  with,  the  variations  in  the  operative  part  for  that  case 
being  sufficiently  obvious. 

(e)  See  above,  p.  437,  note  (c)  j  and  as  to  implying  the  statutory  cove- 
nants for  title  in  the  case  of  copyholds,  see  pp.  408,  409. 

(/)  The  enactments  in  the  C.  A.  1881,  ss.  6  and  63,  implying  the  general  Omission 
words  and  estate  clause  in  conveyances,  apply,  by  the  express  definition  of  of  general 
"  conveyance "  in  s.  2,  to  covenants  to  surrender  copyholds ;  and  as  the  ^^^^^  *^^ 
word  "  oonveyance  "  in  the  Act,  though  by  s.  2  it  includes  all  kinds  of  con-  «u„gQ 
Teyances  by  deed,  is  not  confined  to  them,  those  enactments  also  apply  to 
surrenders. 
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PMO.  XI. 


Recitals. 
Lease. 


Mortgage. 


Contract 
for  sale. 


State  of 

mortgage 

debt. 

Agreement 
for  mort- 
gagee's 
concur- 
rence. 

Witnes- 
aeth. 


XL 

ASSIGNMENT  q/* Leaseholds  by  Mortgagor  and  Mort- 
gagee to  a  Purchaser  where  the  mortgage  was  by 
Demise  .     Variation  for  mortgage  by  Assignment  (a) . 

Parties^  A.,  mtgor,  1 ;  B.,  mtgee,  2 ;  C,  pchaser,  8.     Whas 
by  an  indre  of  lease  dated,  &c.,  &  made,  &c.,  peels  in  full,  with 

the  appurts  thof  were  demised  mito  the  sd  A;,  from  the 

day  of for  the  term  of yrs,  subjt  to  the  payxnt  of 

the  rent  thby  reserved  &  the  pformce  &  observce  of  the  covts 
on  the"  pt  of  the  lessee  &  condons  thrin  contd :  And  whas, 
by  an  indre  dated,  &c.,  &  made,  &c.,  the  premes  comprd  in 
the  sd  lease  were  demised  by  the  sd  A.  to  the  sd  B.,  for  the 
residue  of  the  term  thby  grted,  except  the  last  day  thof  (fc),  by 
way  of  mtge  for  securg  the  paymt  to  the  sd  B.,  of  the  sum  of 

£ ,  with  intt  thron  at  the  rate  &  on  the  day  thrin  mentd : 

And  whas  the  sd  A.  has  agrd  with  the  sd  C.  for  the  sale  to  him 

for  the  sum  of  £ of  the  premes  comprd  in  the  sd  lease  for 

all  the  residue  now  to  come  of  the  sd  term  thby  grted  as  afsd 
subjt  to  the  rent  reserved  by  &  the  covts  &  condons  contd  in 

the  sd  lease :  And  whas  the  sd  sum  of  £ still  remains 

owing  to  the  sd  B.  on  the  secy  of  the  sd  indre  of  mtge  of,  &c., 
but  all  intt  thron  has  been  pd  up  to  the  date  of  these  psnts  : 

And  whas  it  has  been  agrd  that  the  sd  sum  of  £ shl  be  pd 

to  the  sd  B.  out  of  the  sd  pchase-moy,  &  that  he  shl  concur  in 
these  psnts  in  mner  hinafter  appearg :  NOW  THIS  INDRE 
WITNETH  that  in  psuance  of  the  sd  recited  agrmt  &  in  conson 
of  the  sum  of  £ ,  now  pd  by  the  sd  C.  at  the  reqt  of  the  sd 

A,  in  mner  foUg,  namely,  the  sum  of  £ pt  thof  to  the  sd 

B.  in  full  dischge  of  the  moys  owing  to  him  under  his  sd  mtge 
secy  as  afsd  (the  rect  whof  the  sd  B.  doth  hby  acknowe)  &  the 
sum  of  £ ,  residue  thof  to  the  sd  A.  (the  rect  &  paymt  in 


VaiiaiionB 
for  mort- 
gage by  as- 
signment. 


(a)  This  may  be  shortened  in  a  manner  similar  to  Precedent  vui.  The 
yariations  where  the  mortgagor  has  been  registered  sinoe  the  mortgage  are 
the  same  as  those  in  the  preceding  Precedent  mutatis  mutandis. 

(h)  For  the  case  of  a  mortgage  by  assignment,  say  "  assned  "  instead  of 

"  demised,"  and  omit  the  words  "  except  the  last  day  thof."    ^or 

recital  of  devolution  of  title  to  the  mortgage,  see  Form  xxvii.  p.  362. 
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mner  afsd  of  wch  respive  sums,  makg  togr  the  sd  pchase-moy    ^^^-  ^'* 

of  j£ ,  the  sd  A.  doth  hby  acknowe),  the  sd  B.  as  mtgee,  by 

the  diron  of  the  sd  A.,  to  the  intent  that  the  sd  term  created 

by  the  sd  indre  of  mtge  of,  &c.,  may  m^ge  in  the  sd  term 

created  by  the  sd  indre  of  lease,  doth  hby  assn,  surrender,  & 

rele  (c)  &  the  sd  A.,  as  benefl  owner,  doth  hby  assn  &  confirm  Assign- 

unto  the  sd  C.  all  &  singr  the  [pees  or  peels  of  land,  messes  ™""  ' 

or  tenemts]  hds  &  premes  comprd  in  or  demised  by  the  sd 

recited  indre  of  lease  To  hold  the  same   unto  the  sd  C,  Habendum. 

henceforth  for  all  the  residue  now  unexpired  of  the  sd  term  of 

yrs,  grted  by  the  sd  indre  of  lease,  subjt  henceforth  to 

the  paymt  of  the  rent  &  pformce  &  observce  of  the  covts  on  the 
pt  of  the  lessee  &  condons  by  &  in  the  same  indre  reserved  & 
contd,  but  dischged  from  all  ppal  moys  &  intt  seed  by  &  from 
all  claims  &  demands  under  the  sd  indre  of  mtge  of,  &c. : 
Covt  by  C.  to  indemnify  A.  agst  rent  d  covts  of  lease,  p.  427  (d). 
In  wits,  &c. 


XII. 

CONVEYANCE  of  Fkeeholds,  Copyholds,  aiid   Lease-    prko.  xh. 
holds  with  the  concurrence  of  First  and   Second 
Mortgagees  of  the  Freeholds,  the  Latter  being  also 
Mortgagees  of  the  Copyholds  and  Leaseholds. 

Parties,  A.,  vendor,  1 ;  B.  &  C,  first  mtgees  offreehds,  2  ;  D., 
second  mtgee  offreehds^dtmtgeeofleasehds  d:  copyhds,S;  E., 
pchaser,  4.  Becite  mtge  in  fee  to  B.  dt  C,  offreehds.  p.  358,  omittg  Recitals. 
the  covt  for  paymt ;  Lease  under  wch  leasehds  are  held,  p.  364 ; 
Mtge  to  D.  offreehds  {subjt  to  the  prior  mtge),  of  the  copyhds  by 
covt  to  surrender,  d  of  the  leasehds  by  demise  or  assnmt,  p.  360  • 
Condonal  surrender  of  copyhds,  to  D.,  p.  359  ;  Contract  for  sale, 
p.  878;  Agrmtfor  apportionmt  of  pchase-moy  Jor  stamp  duty  as 
to  copyhds,  p.  882;  State  of  mtge  debts,  ppal  due  with  **  some 
intt,"  p.  881 ;  And  Whas  it  has  been  agrd  that  the  whole  of 
the  sd  pchase-moy  shl  be  pd  to  the  sd  A.,  &  that  the  sd  B.  & 
C,  &  also  the  sd  D.,  shl  concur  in  these  psnts  in  mner  hinafter 

(c)  If  the  mortgage  of  the  lease  was  by  assignment,  say,  *'  the  sd  B., 

as  mtgee,  by  the  diron  of  the  sd  A.,  doth  hby  assn  &  rele.'' 

{d)  As  to  muniments,  see  p.  453,  note  (e). 
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PEBC.  XII. 

Witnes- 
setli. 


Grrant. 


Further 
witnesseth. 


Assign- 
ment. 

Further 
witnesseth. 

Covenant 
to  sur- 
render 
copyholds. 


Witnes- 
Heth. 

Release  of 
cDpyholds. 


appearg :  lAgrmt  as  io  mnnimts,  p.  882]  :  NOW  THIS  INDUE, 

&c.,  that  in  psuance,  &c.,  &  in  conson  of  the  sum  of  £ , 

apportioned  pchase-vioy  for  the  freehds  d  leasehds,  now  pd  by 
the  sd  E.  to  the  sd  A.  with  the  consent  of  the  sd  B.  &  C.  &  also 
of  the  sd  D.  (the  rect,  &c.),  &  in  conson  of  thepremes  they  the 
sd  B.  &  C,  as  mtgees,  at  the  reqt  of  the  sd  A.,  do  hby  grt  &  rele, 
&  the  sd  D.,  as  mtgee,  at  the  reqt  of  the  sd  A.,  doth  hby  grt  & 
rele,  &  the  sd  A.,  as  benefl  owner,  doth  hby  grt  &  confirm  unto 
the  sd  'E.tfreehd  peels,  p.  385  et  seq. ;  Habendum  to  E.  in  fee, 
free  from  the  mtges,  p.  403,  AND  THIS  INDRE  FURTHER 
WITNETH  that  in  psuance,  &c.,  &  for  the  conson  afsd,  the  sd 
D.,  as  mtgee,  at  the  reqt  of  the  sd  A.  (a),  doth  hby  assn  &  rele, 
&  the  sd  A  ,  as  benefl  owner,  doth  hby  assn  &  confirm,  &c., 
assnmt  ofleasehds  to  E.,for  remdue  of  term,  free  from  tJie  mtge, 
stibjt  to  the  rent  dt  covU,  pp.  408,  404.  AND  THIS  INDRE 
ALSO  WITNETH  that  in  psuance,  Ac,  &  in  conson  of  the 

sum  of  £ ,  apportioned  pchase-moy  for  copyhds,  now  pd  by 

the  sd  E.  to  the  sd  A.,  with  the  consent  of  the  sd  D.  (the  rect, 
&c.),  &  in  conson  of  the  premes,  covt  by  A.  at  the  reqt  of  D.  to 
surrender  copyhds  to  E,  in  fee,  p.  443,  (6)  ''dischged  from  all 
ppal  moys  &  intt,  &c.,"  seed  by  the  mtge,  p.  408,  form  viii.,  d 
declon  of  trust  thof  in  the  meantime,  p.  444.  AND  THIS  INDRE 
ALSO  WITNETH  that  in  further  psuance,  &c.,  &  in  conson  of 
the  premes  the  sd  D.,  as  mtgee,  at  the  reqt  of  the  sd  A.,  doth 
hby  rele  unto  the  sd  E.,  his  hrs  &  assns.  All  &  singr  the  hds 
hby  covted  to  be  surrendered,  dischged  from  all  ppal  moys  & 
intt  seed  by,  &  all  claims  under  the  sd  indre  of  mtge  of,  &c. : 
[^Acknmt  by  B.  <t  C,  d  by  Z).  as  to  munimts  retained  by  them 
resply,  p.  426] :  Covt  by  E.  with  A.  to  pay  rent  d  pform  corts  of 
lease,  p.  427.     In  wits,  &c. 


(a)  For  variations  if  the  mortgage  of  the  leaseholds  was  by  demise  see 
last  precedent. 

(6)  The  conditional  surrender  to  D.  wiU  be  vacated. 
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XIII. 

CONVEYANCE  0/  Freeholds  hxj  Mort(jaoor  and  Mort-   pr«^«- 
GAGBB  to  Tenants  in  Common  (c)  ;  the  Mortgage  being 
kept  (dive  for  the  benefit  of  the  purchasers  (d).    Varia- 
tion where  the  mortgagee  is  dead,  and  his  Representa- 
tive Jotna  {e). 

Parties,  A.,  vitgor,  1 ;  B.,  mtgee,  2 ;  C.  &  D.,  pchasers,  3  ;  E.,  Reciuis. 
treeforpcJiasers,  4.     Recite  mtgeformaUy,  incladg  the  covtsfor 

(e)  Tenants  in  common  can  be  registered  as  proprietors^  L.  T.  A.  1875, 
8.  83  (2),  rei>ealed  by  L.  T.  A.  1897,  sch.  either  under  the  same  or  different 
titles,  L.  T.  E.  67. 

(d)  This  precedent  is  an  example  of  a  method  of  keeping  alive  a  mortgage  As  to 
as  a  protection  to  a  purchaser  against  possible  concealed  insumbrances  of  '^^P^^S 
later  date,  as  to  which,  see  2  Day.  Prec,  part  1,  p.  324.    Liquidation,  4*^.,  Co.   mortcaBe 
V.  WUloughby,  [1896]  1  Ch.  726,  [1898]  A.  C.  321.      The  mortgage  debt  may   debt. 

be  kept  alive  by  a  mere  declaration  without  an  assignment  to  a  trustee : 
Adams  v.  Angell,  5  Ch.  D.  631;  Re  Pride,  [1891]  2  Ch.  135 ;  Minter  t.  Carr, 
[1894]  3  Ch.  498  ;  Thorne  v.  Cann,  [1895]  A.  C.  11.  Keeping  alive  the  mort- 
gage debt  as  personal  estate  of  the  purchaser  may  possibly  alter  the  devo- 
lution of  it  on  his  death  ;  A.-O.  v.  Aileshury,  12  App.  Cas.  672. 

(e)  The  legal  estate  in  lands  of  inheritance  vested  in  a  mortgagee  dying  Devolution 
before  the  Ist  of  January,  1882  (the  date  of  the  coming  into  operation  of  the  of  mort- 
C.  A.,  1881),  devolved  on  his  heir  or  devisee ;  but  by  the  V.  &  P.  Act,  8*«^®^^ 
1874,  8.  4,  the  legal  personal  representative  of  a  mortgagee  was  enabled  "on  y  ^  p 
payment  of  all  sums  secured  by  the  mortgage,"  to  convey  or  surrender  the  Act,  1874, 
mortgaged  estate  (being  freehold  or  copyhold  to  which  the  mortgagee  had 

been  admitted) ;  so  that  in  the  case  of  a  mortgagee  dying  before  1882,  the 
re-conveyance  on  discharge  of  the  mortgage  may  be  made  either  by  the 
personal  representative  or  by  the  heir  (or  devisee),  in  whom  (subject  to  the 
statutory  power  given  to  the  personal  representative)  the  legal  estate 
remains  vested,  and  who  is  not  disabled  by  the  Act  from  re-conveying. 
This  enactment  did  not  apply  to  a  transfer  of  the  mortgage  (Re  Spradbery*s 
Mortgage,  14  Ch.  D.  514),  nor  to  a  conveyance  to  a  purchaser  under  the  power 
of  sale  (Rs  White's  Mortgage,  W.  N.  1881,  p.  115),  but  only  to  a  conveyance 
on  redemption ;  and  it  is  doubtful  whether  it  applied  to  the  above  precedent 
where  the  mortgage  debt  is  transferred  to  a  trustee. 

The  clause  in  the  Act  of  1874  was  repealed  by  the  C.  A.,  1881,  s.  30,  Provisions 
which  enacts  (as  to  mortgagees  dying  after  1881),  that  a  mortgaged  estate  ^^  ^^^ 
of  inheritance  shall,  on  the  death  of  the  mortgagee,  and  "  notwithstanding  ^'  ^  ^^^^ 
any  testamentary  disposition,"  vest  in  his  personal  representative  in  the 
same  manner  as  a  chattel  real.    In  the  case  therefore  of  a  mortgagee  dying 
after  1831,  the  legal  estate  in  freeholds  must  be  conveyed  by  the  personal 
representative.     It  seems  doubtful  whether  this  enactment,  which  relates 
to  trust  and  mortgaged  estates  vested  "in  any  person  solely"  applies  to 
a  feme  covert  mortgagee,  where  in  cases  not  falling  under  the  M.W.  P.  A., 
1882,  the  legal  estate  is  in  the  husband  and  wife  jointly  in  right  of  the 
wife. 
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PBEojoii.  paymt  ofppal  dt  intt,  p.  358  ;  Contract  for  sale,  p.  378 ;  State  of 
Agreement,  'fntge  debt,  p.  381 ;  And  whas  it  has  been  agrd  that  the  sd  sum 

of  £ ,  the  amt  ofppal  dt  intt,  shl  be  pd  to  the  sd  B.  out   of 

the  sd  pchase-moy,  &  that  the  sd  mtge  shl  be  kept  on  foot  for 
the  benefit  of  the  sd  C.  &  D.,  &  that  the  sd  B.  shl  concur  in 
these  'psnts  in  mner  hinafter  appearg :  NOW  THIS  INDUE 
WITNETH  that  in  psuance,  &c.,  &  in  conson,  &c.,  the  rect^ 

&c.,  {£ pd  to  B.,  cC'  £ to  A.),  the  sd  B.,  as  mtgee,  by 

the  diron  as  well  of  the  sd  A.,  as  of  the  sd  C.  &  D.,  doth  hby 
assn  unto  the  sd  E.  (a),  All  that  the  sd  sum  of  £ ,  owing 


Witnes* 
Beth. 


Copyhold 
Act,  1894. 


Vamtions 
where  the 
mortgagee 
in  dead. 


Assign- 
ment of 
debt  on 
payment. 


By  the  Copyhold  Act,  1894  (57  &  58  Vict.  c.  46),  s.  88,  section  30  of  the 
C.  A.,  1881,  is  not  to  apply  to  copyholds  to  which  the  mortgag^ee  has 
been  admitted,  so  that  in  that  case  (which,  however,  is  of  rare  occurrence) 
the  heir  or  devisee  must  convey ;  and  this  repeal  has  been  held  to  operate 
retrospectively.  Re  Mills,  37  Ch.  D.  312 ;  see  above,  p.  444.  It  may  be 
remarked  that  this  repeal  of  the  enactment  of  1881,  wonld  not,  it  is 
conceived  having  regard  to  the  Interpretation  Act,  1889,  s.  11,  revive 
(as  to  copyholds)  the  repealed  Act  of  1871,  as  to  reconveyances  on  re- 
demption. 

In  the  above  precedent,  if  the  mortgagee  be  dead,  the  following  altera- 
tions would  be  required.  His  executor  or  administrator,  and  if  he  died 
before  1882,  his  heir  or  devisee,  but  otherwise  only  his  executor  or  adminis- 
trator, wiU  be  a  party  of  the  2nd  (or  2nd  and  3rd)  part ;  see  above.  After 
the  recital  of  the  mortgage  will  follow  recitals  of  the  will,  if  any,  of  the 
mortgagee,  as  to  the  appointment  of  executor,  and  (if  under  the  old  law) 
the  devise,  if  any,  of  mortgaged  estates, — the  death ;  and  (under  the  old 
law,  and  if  no  devise),  the  heirship,  and  probate ;  or,  if  no  will,  his  death 
intestate  and  (if  under  the  old  law)  the  heirship  and  grant  of  administra- 
tion.    The  mortgage  money  will  be  stated  to  be  paid  to  the  executor  or 

administrator,  by  whom  the  mortgage  debt  will  be  assigned  "  as  mtgoe^'^ 

or  '^  as  psonal  repve  "  of  the  mortgagee,  the  statutory  covenant  against 
incumbrances  being  implied  in  either  case.  No  recital  should  be  inserted 
as  to  the  heir  or  devisee  agreeing  to  concur,  as  he  is  bound  to  do  so  if 
required.    The  legal  estate  will  be  conveyed  by  the  personal  representative, 

or  by  the  heir  or  devisee  as  the  case  may  be  (see  above),  "as  mtgoe,"  or  (as 

to  the  former)  "  as  psonal  repve." 

(a)  Prior  to  1882,  a  mortgagee  could  not  be  required  to  assign  his  debt  on 
being  paid  off  (Colyer  v.  Colyer,  3  De  G.  J.  &  S.  676)  ;  but  by  the  C.  A., 
1881,  s.  15,  a  mortgagee,  whether  legal  or  equitable,  on  being  redeemed  by 
the  mortgagor  or  any  one  claiming  under  him  (see  the  definition  of  '*  mort- 
gagor *'  in  s.  2),  may  (imless  he  is  in  possession)  be  required  to  assign  the 
debt  and  convey  the  mortgaged  property  as  the  person  redeeming  him  may 
direct.  In  consequence  of  the  decision  in  Teevan  v.  Smith,  20  Ch.  D.  724» 
that  the  section  only  applied  when  the  person  redeeming  could  have  required 
a  reconveyance  to  himself,  it  was  enacted  by  the  0.  A.,  1882  (45  &  46 
Yict.  c.  89),  8.  12,  that  the  right  thereby  conferred  should  be  enforceable  by 
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on  the  secy  of  the  sd  mdre  of  mtge  of,  &c.,  &  the  intt  due  &  to   p&sc.  xin. 

accrue  due  thron,  &  the  benefit  of  all  sees  for  the  same  To  ^gsi^ 

HOLD  the  same  Unto  the  sd  E.,  Upon  trust  for  the  sd  C.  &  D.,  ^«°*  o^ 

&  their  respive  hrs  &  assns,  &  to  assn  &  dispose  of  the  same  as  Habendum, 

they,  the  sd  C.  &  D.,  &  their  respive  hrs  &  assns,  shl  direct,  &  upontrost. 

in  the  meantime  to  permit  the  sd  ppal  sum  &  intt  to  attend 

the  inhance  of  the  hds  comprd  in  the  sd  mtge  &  hby  grted,  & 

to  protect  the  same  agst  all  mesne  incumbces,  chges,  &  estes, 

if  any  such  there  be  :  AND  THIS  INDEE  FURTHEB  WIT-  Further  / 

NETH  that  in  psuance,  &c.,  &  for  the  conson  afsd,  the  sd  B.,  *        \ 

as  mtgee,  by  the  diron,  of  the  sd  A.,  doth  hby  grt,  &  the  sd  A., 

as  benefl  owner  (b),  doth  hby  grt  &  confirm  unto  the  sd  G.  &  D.,  Grant. 

All,  &c.,  yceUy  p.  385  tt  seq.     To  hold  the  same  premes  Unto  Habendum 

&  TO  THE  USE  of  the  sd  C.  &  D.,  their  hrs  &  assns,  as  tenants  ^,^^ 

in  common,  in  eql  shares,  but  subjt  nevs  to  &  chged  with  the  snhject  to 

fid  sum  of  £ &  intt  hby  assne(l  to  the  sd  E.,  in  trust  as 

afsd,  to  the  intent  that  the  chge  created  by  the  sd  indre  of 
mtge  of,  &c.,  shl  remain  subsistg  in  equity  &  vested  in  the  sd  E., 
In  TRUST  for  the  benefit  of  the  sd  C.  &  D.  &  their  respive  hrs 
&  assns  &  as  a  protection  agst  mesne  incumbces  as  afsd. 
In  WITS,  &c. 

each  incumbranoer  or  by  the  mortgagor,  notwithstanding  any  intermediate 
incombrance.  Sect.  15  of  the  Act  of  1881  does  not  apply  where  a  tenant  for 
life  of  mortgaged  property  has  obtained  the  usual  order  pennitting  him  to 
redeem  on  terms  which  prevent  interest  and  costs  from  running  against  the 
lemaindierman ;  Alderaon  y.  Elgey,  26  Gh.  D.  567. 
(b)  See  p.  406  et  seq. 


gage. 
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XIV. 

FR8C.XIV.  CONVEYANCE   of  Freeholds,  Leaseholds,  and  Copy- 

HOLDS  hy  a  Mortgagee  under  a  Power  of  Sale  eon- 
tained  in  the  mortgage,  or  the  power  in  the  Trustees 
and  Mortgagees  Aor,  1860,  or  the  Conveyancing 
Act  1881  (a).  The  mortgage  of  the  Leaseholds 
having  been  effected  hy  Demise.  Variations  where  it 
was  effected  by  Assignment  (b). 

Recitals,  Parties,    A.,  mtgee,  1 ;  B.,  pchaser,  2.     Recite  lease  to  K., 

Mortgage,     mtgor,  settg  out  the  peels  fully  p.  364 ;  Mtge,  p.  860,  omittg  the 

covt  for  paymt,  [&  it  was  by  the  same  indre  provd,  &c.,  set  out 

fully  thefoUg  clauses  of  the  power  of  sale,  the  authority  to  sell  dt 

(a)  See  the  former  Act  (Lord  Cranworth's),  23  &  24  Vict.  c.  146,  88.  11 — 
16,  32  and  33,  applying  to  mortgafres  by  deed,  whether  leg^  or  equitable, 
but  of  real  or  leasehold  property  only,execated  between  the  28th  Aug.,  1860, 
and  the  end  of  1881 ;  and  the  latter  Act,  88.  19 — 22,  and  67  (and  see  the 
definition  of  "mortgage,"  &c.,  in  s.  2),  applying  to  mortgages  by  deed, 
whether  legal  or  equitable,  of  any  property  real  or  personal,  executed  since 
1881.  The  statutory  provisions  are  subject  in  every  case  to  the  terms  of  the 
mortgage,  by  which  they  may  be  excluded  or  varied.  The  provisions  in  the 
Act  of  1860  as  to  mortgages  are  repealed  by  the  Act  of  1881,  but  with  a 
saving  as  to  deeds  previously  executed  (s.  71 ) ;  see  Re  Solomon,  40  Ch.  D. 
508.  A  mortgagee  selling  under  either  Act  is  empowered  to  give  receipts 
for  the  purchase-money,  and  the  purchaser  is  fully  protected  against  any 
irregularity  (for  want  of  notice  or  otherwise)  in  the  sale,  except  (it  is 
presumed),  where  he  has  express  notice  of  it;  see  Parkinson  v.  Hanbury, 

1  Dr.  &  Sm.  143 ;  Selvfyn  v.  aarfit,  38  Ch.  D.  273. 

Power  to  Under  the  Act  of  1860,  s.  15,  a  mortgagee  selling  is  empowered  by  deed  to 

oonvey.  convey  or  assign  the  property  to  the  purchaser  for  all  the  estate  and  interest 

which  the  mortgagor  had  power  to  dispose  of,  except  that  in  the  case  of 
copyholds  the  beneficial  interest  only  is  to  pass ;  this  has  been  held  to  enable 
a  mortgagee  of  leaseholds  by  demise  to  convey  the  whole  term;  Uiatt  v. 
Hillman,  19  W.  £.  694 ;  and  an  eqaitable  mortgagee  (by  deed)  to  convey 
the  legal  estate ;  Be  Solomon,  ubi  sup.  But  the  power  in  the  Act  of  1881  to 
convey  to  the  purchaser  (s.  21)  is  more  restricted,  being  confined  to  "such 
estate  and  interest  as  is  the  subject  of  the  mortgage,"  and  does  not  enable 
an  equitable  mortgagee  by  deed  to  convey  the  legal  estate  vested  in  the 
mortgagor.  Be  Hodson,  35  Ch.  D.  668.     Both  Acts  in  terms  only  authorise 

{h)  A  sale  by  a  first  mortgagee  to  the  mortgagor  lets  in  a  second  mortgage. 
Otter  V.  Lord  Vaux,  6  De  G.  M.  &  G.  633 ;  but  a  sale  by  the  first  mortgagee 
to  the  mortgagor's  trustee  in  bankruptcy  does  not  produce  this  effect, 
though  it  does  not  extinguish  the  light  of  the  second  mortgagee  to  redeem, 
see  Bell  v.  Sunderland  Building  Society,  24  Ch.  D.  618.  A  second  mortgagee 
can  safely  purchase  from  a  first  mortgagee  selling  under  his  power  of  sale  : 
Shaw  y.  Bunny,  33  Beav.  494,  2  De  G.  J.  &  S.  468;  Kirkwood  v.  Thompson, 

2  De  G.  J.  &  S.  613. 
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convey,  the  declon  (if  any)  that  the  nominal  revon  of  the  leasehds,    '**=<'•  ^^* 

if  mtged  by   demisey  shd   he   held  in   trust  for    the   pchaser, 

the  clause  protectg  pchasers  from  irregularities  in  the  sale,  dt 

the  red  clause  {if  any)"] ;  Condonal  surrender  of  the  copyhds 

to  A,,  p.   359  (c)    Agrmt  for  sale  by   mtgee,  p.  879,  saying 

as  to  the   leasehds,   *'for   all  the  residue  now  to  come  of 

the  sd  term  thby  grted,  &  for  all  such  este  &  intt  in  the 

nominal  revon  of days  thby  reserved  as  the  sd  A.  is  entled 

to  or  has  power  to  assn  **  {d)  ;  Apportionmt  of  pchase-moy  for 


assiiraiioes  by  deed,  leaving  the  power  to  execute  customary  assurances  of 
copyholds  to  implication. 

A  notice  to  pay  off  the  mortgage-money  preparatory  to  a  sale^  cannot 
under  the  usaal  power  be  validly  given  till  after  default^  Selvoyn  v.  Qarfit, 
38  Ch.  D.  273.  As  to  what  is  a  sufficient  notice  where  the  equity  of  redemp- 
tion has  been  incumbered,  it  was  held  in  Hoole  v.  Smith,  17  Ch.  D.  434, 
where  notice  was  required  to  be  given  to  the  mortgagor  "  or  his  assigns/' 
that  notice  to  the  mortgagor  alone  was  insufficient  -,  but  this,  as  it  seems, 
would  not  apply  to  the  power  in  the  Act  of  1860  (see  s.  13) ;  and  as  regards 
the  Act  of  1881,  although  by  s.  20,  sub-s.  1,  notice  is  required  to  be  given  to 
"the  mortgagor  or  one  of  several  mortgagors/'  and  by  s.  2  *'  mortgagor/' 
includes  all  persons  interested  in  the  equity  of  redemption,  difficulty  would 
rarely  arise,  having  regard  to  s.  67,  by  which  notices  may  be  served,  among 
other  modes,  by  being  left  at  or  affixed  to  the  mortgaged  premises. 

As  to  a  sale  by  a  mortgagee  to  a  company  in  which  he  is  a  shareholder 
see  Farrar  v.  Farrars  Ld.,  40  Ch.  D.  395.  He  can  seU  to  one  of  several 
mortgagors,  Kennedy  v.  De  Trafford,  (1896)  1  Ch.  762}  [1897]  A.  C.  180. 

The  Confirmation  of  Sales  Act  (25  &  26  Vict.  c.  108),  s.  2,  authorised 
trostees,  or  any  other  persons  authorised  to  dispose  of  land  by  way  of  sale,  to 
sell  the  land  apart  from  the  mines  and  minerals,  or  the  mines  and  minerals 
apart  from  the  land,  with  the  sanction  of  the  Court.  This  Act  was  repealed 
hy  the  T.  A.  1893,  and  re-enacted,  with  the  exception  of  the  words  in  italics, 
by  8. 44.  These  words  were  in  effect  re-enacted  by  the  Trustee  Act  (1893) 
Amendment  Act,  1894  (57  &  58  Vict.  c.  10),  s.  8. 

If  the  land  has  been  registered  since  the  mortgage,  the  sale  must  be 
carried  out  by  a  transfer  from  the  registered  owner,  or  if  he  refuses  to  make 
a  transfer,  or  if  his  execution  of  the  transfer  cannot  be  obtained,  or  can  only 
be  obtained  after  undue  delay  or  expense,  the  Heg^strar  may,  on  production 
of  the  land  certificate  or  office  copy  registered  lease,  make  such  entry  in  or 
correction  of  the  register  as  he  shall  deem  fit,  L.  T.  £.  101.  If  the  certificate, 
&c.,  cannot  be  obtained  the  mortgagee  can  convey  after  being  registered  as 
proprietor  of  the  mortgage  under  L.  T.  B.  121. 

(c)  If  the  sale  is  made  under  the  statutory  power  or  an  express  power 
of  sale  in  the  proper  form  it  does  not  concern  the  purchaser  to  inquire 
into  the  state  of  the  mortg^e  debt,  though  he  may  do  so.  Life  Interest,  Sfc,  v. 
Band  in  Band,  [1898]  2  Ch.  230 ;  and  a  recital  as  to  this  need  not  be  inserted. 

(d)  If  the  mortgage  of  the  leasehold  was  by  assignment,  the  reference 
here  and  in  the  operative  part  to  the  nominal  reversion  left  in  the  mort- 
gagor wiU  of  course  be  omitted. 


As  to 
uotice. 


Mines  and 
minerals. 


Registered 
land. 


As  to  state 
of  mort- 
gage debt. 
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PREC.  xiy. 


Witnes- 
sdth. 


Orant  of 
freeholds, 

free  from 
mortgage. 

Further 
witnesseth. 

Assign- 
ment  of 
leaseholds. 


Farther 
witneaseth. 


As  to 

nominal 

reversion. 


Appoint- 
ment and 
vesting 
declaration 
as  to 
nominal 
reversion. 


Stamp  duty  as  to  copyhds,  p.  882 ;  {^Recital  as  to  munimtSy 
p.  882]  :  NOW  THIS  INDEE  WITNETH  that  in  psuance  of 
the  sd  agrmt,  &  in  conson,  &c.,  the  sum  being  the  apportioned 
pchase-moy  for  the  freehds  d  leasehds  (the  rect,  &c.)  the  sd  A. 
as  mtgee,  in  exercise  of  the  power  vested  in  him  by  virtue 
of  the  hinbfe  recited  indre  of  mtge  [&  the  statute  on  that 
behalf,]  &  of  every  other  power  enablg  him  in  this  behalf, 
doth  hby  grt  &  convey  unto  the  sd  B.,  freehd  peels,  p.  385 
et  seq, :  Habendum  to  B,  in  fee,  p.  401,  free  from  equity  of 
redmon,  p.  405 ;  AND  THIS  INDEE  PUETHEE  WITNETH, 
that,  in  psuance  of  the  sd  agrmt,  &  for  the  conson  afsd,  the  sd 
A.,  as  mtgee,  in  exercise,  &c.,  as  above,  doth  hby  assn  unto  the 

sd  B.,  All  &  singr  the  sd hds  &  premes  comprd  in  & 

demised  by  the  hinbfe  recited  indre  of  lease ;  Habendum  to  B., 

for  all  the  residue  now  unexpired  of  the  sd  term  of yrs 

less days,  &  all  such  este  or  intt  in  the  same  nominal 

revon  of days  as  the  sd  A.  is  entled  to  or  has  power  to 

assn  (a)  free  from  equity  of  redmon,  as  above,  but  subjt  to  rent  dt 
covts  of  lease,  p.  404 :  AND  THIS  INDEE  ALSO  WITNETH 
that  in  further  psuance  of  the  sd  agrmt,  &  in  conson,  &c.,  the 
apportioned  pchase-moy  for  the  copyhds  (the  rect,  &c.),  the  sd  A., 


(a)  This  would  pass  the  mortgagee's  equitable  interest  in  the  nominal 
reversion  under  the  declaration  of  trust  thereof  (if  any)  in  the  mortgage, 
and  also,  in  cases  to  which  the  Act  23  &  24  Vict.  c.  145,  s.  15,  appUes,  the 
legal  interest  therein;  see  above,  p.  460,  note.  If  the  mortgagee  has  a 
power  of  attorney  to  sign  the  nominal  reversion  to  a  purchaser,  and  the 
power  is  expressed  to  be  irrevocable,  he  can  do  so  notwithstanding  circum- 
stances which  would  formerly  have  operated  as  a  revocation  (C.  A.  1882, 
s.  8) ;  see  p.  183,  note.  This  applies  also  to  copyholds  covenanted  to  be 
surrendered  with  a  declaration  of  trust  tiU  surrender  and  a  power  of 
attorney.  If  the  mortgage  contains  the  device  for  enabling  the  mortgagee 
to  get  in  the  nominal  reversion  by  a  clause  empowering  him  to  appoint  a 
new  trustee  thereof  in  place  of  the  mortgagor,  and  to  make  a  vesting 
declaration  under  the  T.  A.  1893,  s.  12,  the  following  should  be  added,  which 
is  conceived  to  be  effectual,  although  the  case  is  one  of  a  sole  trustee 
notwithstanding  the  words  "as  joint  tenants  "  in  the  Act. 

**And  in  psuance  of  the  power  or  proven  for  this  ppose 
contd  in  the  sd  indre  of  mtge  the  sd  A.  doth  hby  appt  the  sd 

B.  to  be  a  tree  of  the  sd  nominal  revon  of days  in  the 

place  of  the  sd,  mtgor,  &  in  psuance  of  the  power  or  provon 
afsd,  &  of  the  statutory  provon  in  this  behalf  doth  declare  that 
the  sd  nominal  revon  of  &  in  the  sd  leasehd  premes  sfai  vest  in 
the  sd  B.  as  such  tree." 
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as  mtgee,  in  exercise,  &c.,  as  above,  doth  hby  covt  with  the  sd  ^"^-  "^* 
B.,  his  hrs  &  assns,  that  he,  the  sd  A.,  his  hrs  &  £kssns,  will  OoTenant 
immedly  after  the  exon  of  these  psnts,  at  the  cost  of  the  sd  B.,  ^^^ 
his  hrs  or  assns,  surrender  (b)  into  the  hands  of  the  lord  or  copyholds, 
lady  of  the  sd  manor,  copyhd  pcelsy  p.  885  et  seq. ;  To  the  use  To  use  of 
of  the  sd  B.,  his  hrs  &  assns,  accdg  to  the  custom  of  the  sd  p^'®***®®^- 
manor  by  &  under  the  rents,  fines,  suits,  &  services  due  &  of  rt 
accustomed  for  the  same,  but  free,  &c.,/rom  equity  of  redmouy 
OS  above.      If  the  mtge  of  the  leasehds  was  effected  by  assnmt,  d 
A.  will  be  under  any  continuing  liability  {see  p.  250,  note  (6),  add 
covt  by  B,  tvith  A.,  for  indemnity  agst  rent  dk  covts  of  lease 
p.  427  ;    {^Statutory  acknowemt  by  A,  as  to  munimts,  p.  426]. 
In  wits,  &c. 


XV. 

CONVEYANCE  of  Freeholds  by  Moetoagees  under  a    prko.  xv. 
Power  of  Sale.      A  Concise  Fomi  by  Supplemental 
Deed  without  Recitals.    Variation  where  the  Sale  is 
made  under  the  Statute  0/I86O  or  1881  (c). 

Parties,  A.  &  B.,  mtgees  (hinafter  called  the  vendors),  1 ; 
Cjpchaser,  (hinafter,  called  thepchaser),  2;  supplemtl  to  an 
indre  of  mtge  dated,  &c.,  &  made,  &c.,  WITNETH  that  in 
conson,  &c.  (the  rect,  &c.),  the  vendors,  as  mtgees  in  exercise 
of  the  power  conferred  upon  them  by  the  above-mentd  indre  of 
mtge,  [&  the  statute  in  that  behalf],  &  of  every  other  power  in 
this  behalf  them  enablg,  do  resply  hby  grt  unto  the  pchaser, 
peels,  p.  385,  et  seq. ;  Habendum  to  pchaser  in  fee,  free  Jrom 
mtge,  p.  403,  form  viii.     In  wits,  &c, 

(6)  This  of  conrse  implies  that  the  mortgagee  must  first  get  admitted  on   Mode  of 
the  conditional  surrender,   unless  the    mortgagor's    concurrence  can    be   conyejing 
obtained,  and  there  are  no  subsequent  surrenders  on  the  Court  rolls,  in   copyholds 
which  case  the  fine  on  the  mortgagee's  admittance  may  be  saved  by  vacating 
the  conditional  surrender  and  procuring  a  surrender  direct  from  the  mort- 
gagor to  the  purchaser. 

(c)  See  p.  4G0,  note  (a),  and  as  to  registered  land,  p.  461,  note. 
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XVI. 


PBEO.  XVI. 


Beciials. 


Will  of 
mortg&se6. 

Intestacy 
as  to  legal 
estate  of 
mortgaged 
property. 

Witnes- 
seth. 


Grant. 


CONVEYANCE  of  Freeholds  by  Executors  of  a  Mort- 
GAGEE,  under  an  Express  Power  of  Sale.  Varia- 
tions where  there  has  been  a  Further  Charge  and 
Transfer  of  the  Mortgage,  and  where  the  mortgagee 
having  died  before  1882  his  Heir  concurs  (a). 

Parties,  A.  dt  B.,  exs  of  mtgee  or  transferee,  1 ;  [C,  hr  of 
mfgee  or  transferee,  2 ;]  D.,  pchaser,  3.  Recite  the  mtge,  setig 
out  the  power  of  sale  (if  any),  namely,  the  authority  to  sell  dt 
onvey,  [the  provon  as  to  hr  of  mtgee  joing  in  convce,"}  the  clause 
protectg  pchasers,  dt  the  rect  clause  (if  any),  [dif  the  mtge  has 
been  transferred,  add  the  clause  (if  any),  declarg  that  the  power 
may  be  exercised  by  any  one  capable  of  givg  a  dischge  for  the 
mtge-moy,  recite  the  further  chge  (if  any),  and  transfer,  p.  361]: 

And  whas  the  sd,  mtgee  or  transferee,  died  on  the day  of 

,  havg  by  his  will  dated  the day  of appted  the 

sd  A.  &  B.  exs  thof ,  who  duly  proved  the  same  on  the day 

of ,  in  the Ct  of :  [And  whas  the  sd,  mtgee  <tr 

transferee  died  intestato  as  to  the  legal  este  in  the  sd  mtged 
premes,  &  left  the  sd  C.  his  eldest  son  &  hr  at  law]  :  Agrmtfor 
sale,  p.  378  :  NOW  THIS  INDEEWITNETH  that  in  psuance. 

&c.,  &  in  conson  of  the  sum  of  £ now  pd  by  the  sd  D.  to 

the  sd  A.  &  B.  (the  rect,  &c.),  [the  sd  C,  as  tree  by  the  diron 
of  the  sd  A.  &  B.,  doth  hby  grt  &],  the  sd  A.  &  B.  as  mtgees, 
in  exercise,  &c.,  see  p.  462,  do  hby  grt  &  confirm  unto  the  sd 
D.,  peels,  p.  885  et  seq, ;  Habendum  to  D.  in  fee,  free  from  equity 
ofredmon,  p.  405,  form  xvii.,  if  there  has  been  a  further  chge  dt 
transfer,  say,  "  indres  of  mtge  &  further  chge  &  transfer,  or 
eir  of  them."    In  wits,  &c. 


DeTolntion 
of  mort- 
gage es- 
tates. 


(a)  If  the  mortgagee  died  before  1882,  his  heir  or  devisee  of  mortgage 
estates  must  concur,  notwithstanding  the  V.  &  P.  Act,  1874,  s.  4,  Re  WhUe, 
29W.E.  820  J  if  he  died  since  the  81st  Dec,  1881,  the  legal  estate  necessarily 
Tests  in  and  will  be  conveyed  by  his  personal  representatives  under  the 
C.  A.,  1881,  s.  30  J  see  p.  457,  note.    For  registered  land  see  pp.  233,461 

notes. 
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XVII. 


CONVEYANCE  hij  surviving  mortgagees  under  a  poiver  of  ^^^^-  ^^n. 
sale  o/LiFE  Interest  in  Realty  and  Personalty  and 
Policies  (a). 

Parties,  A.  &  B.  vitgees,  1  ;  C,  pchaser,  2.     Whas  by  an  Recitals, 
indre,  &c.,  the  sd  K.,  mtgor,  bargained,  sold,  &  demised  his 
este  for  life  under  the  will  of  Y.,  deced,  in  the  hds  specified  in  Mortgage 
the  1st  &  2nd  pts  of  the  1st  schdle  hto,  the  freehd  &  inhance  ^ta\e,  &c 
whof  was  then  subjt  to  the  anny,  mtges,  &  chges  specified  in 
the  Ist  &  2nd  pts  of  the  2nd  schdle  hto,  to  the  sd  A.,  k  B.,  & 
D.,  for  the  term  of  99  yrs  from  the  day  next  bfe  the  date  of  the 
indre  now  in  recital,  if  the  sd  K.  shd  so  long  live,  &  the  sd 
K.  thby  assned  his  life  intt  in  the  annl  income  of  the  ppty 
subjt  to  the  trusts  of  an  indre  of  settlemt,  &c.,  &  specified  in 

the schdle  to  the  indre  now  in  recital,  &  also  the  sevl 

pols  of  assurce  on  the  life  of  the  sd  K.,  the  parlars  whof  are 
specified  in  the  4th  schdle  hto,  to  the  sd  A.,  B.,  &  D.,  by  way 
of  mtge,  to  secure  the  repaymt  to  the  sd  A.,  B.,  &  D.,  [or  the 
survors  or  survor  of  them,  or  the  exs  or  ads  of  such  survor, 

their  or  his  assns  (6)]  of  the  sum  of  £ ,  belonging  to  them  on 

a  jt  acct,  togr  with  intt  thron  after  the  rate  &  on  the  day  thrin 
mentd,  [&  it  was  thby  provd,  dtc,  recite  the  clauses  of 
the  power  of  sale,  if  any,  as  in  Free,  XVI.  (omittg  the  provou 
for  the  heir  concurrg),  dtjt  acct  clause,  if  any  ]:  And  whas  in  Saioof 
exercise  &  psuance  of  the  powers  &  provons  of  the  sd  will  of  the 
sd  Y.,  the  hds  specified  in  the  2nd  pt  of  the  sd  1st  schdle  hto 
have  been  sold,  &  the  pchase-moys  have  been  applied  in  the 
dischge  of  the  incumbces  specified  in  the  2nd  pt  of  the  sd  2nd 
schdle  hto,  &  in  the  pchase  of  £ Stk,  in  the  names  of  L. 

(a)  As  to  the  effect  of  an  alienation  by  a  tenant  for  life  of  real  estate, 
of  his  life  estate,  on  his  powers  under  the  S.  L.  A.  1882,  see  infra,  p.  469 
et  $eq.  Notice  of  this  deed  shotQd  be  given  to  the  trustees  of  the  settlement 
and  the  insurance  office ;  as  to  the  latter,  see  the  Policy  of  Assurance  Act, 
1867,  and  as  to  the  necessity  of  stampin^i;  the  deed,  the  Stamp  Act,  1801, 
s.  118. 

(6)  If  the  mortgage  was  before  1882,  insert  the  words  in  this  and  the 

foUowing  bracket,  and  omit  "  belonging  to  them  on  a  joint  account." 

As  to  the  joint  account  clause,  see  C.  A.  1881,  s.  61.  An  express  power  of 
sale  would  be  necessary  as  to  personalty  before  1882,  as  the  power  in  Lord 
Granworth's  Act  would  not  apply.    See  also  p.  460,  note. 

K.B. — ^VOL.   I,  80 
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PRKO.  XTII. 
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ments of 
settled 
personalty. 

Agreement 
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Witnes- 
seth. 


Grant. 
Preeholds 


Haben« 
dum. 

To  pur- 
chaser. 


Witnee- 

setli. 


&  M.,  the  psnt  trees  of  the  sd  will :  And  whas  the  ppty  now 
subjt  to  the  trusts  decld  by  the  sd  indre  of  settlemt,  &  repre- 

sentg  the  ppty  specified  in  the  schdle  to  the   hinbfe 

recited  indre  of  mtge,  is  specified  in  the  3rd  schdle  hto: 
Recite  death  of  D. :  And  whas  the  sd  A.  &  B.  have,  in  exercise 
of  the  power  of  sale  conferred  on  them  by  the  sd  indre  of 
mtge  [&  the  statute  in  that  behalf],  agrd  with  the  sd  C.  for 

the  sale  to  him  for  the  sum  of  £ of  the  hds  specified  in 

the  1st  pt  of  the  sd  1st  schdle  hto,  &  the  sd  sum  of  £ Stk, 

&  any  ppty  wch,  by  virtue  of  the  powers  conferred  by  or  provons 
contd  in  the  sd  will,  may  at  any  time  hrafter  be  substituted 
for  the  same  hds  &  Stk  resply,  subjt  to  the  anny,  mtges,  & 
chges  specified  in  the  sd  1st  pt  of  the  sd  2nd  schdle  hto,  for 
the  residue  now  unexpired  of  the  sd  term  of  99  yrs,  if  the  sd 
K.  shd  so  long  live :  And  also  the  life  intt  of  the  sd  K.,  in 
the  annl  income  of  the  ppty,  the  parlars  whof  are  specified  in 
the  sd  3rd  schdle  hto,  &  in  the  ppty  wch,  by  \drtue  of  the 
powers  &  provons  of  the  sd  indre  of  settlemt,  may  hrafter 
be  substituted  for  the  same,  &  also  the  sevl  pols  specified  in 
the  4th  schdle  hto,  &  the  moys  assured  thby  resply:  NOW 
THIS  INDRE  WITNETH  that  in  psuance,  &c.,  &  in  conson, 
&c.  (the  rect,  (fee.,)  the  sd  A.  &  B.,  as  mtgees  in  exercise  of  the 
power  or  authority  conferred  on  them  by  the  sd  recited  indre 
of  mtge  [&  the  statute  in  that  behalf],  &  of  every  other 
power  or  authority  in  this  behalf  them  enablg,  do  resply  hby 

grt  &  assn  unto  the  sd  C. :  1st,  All  &  singr  the &  hds 

specified  in  the  sd  1st  pt  of  the  sd  1st  schdle  hto :  2ndh', 

All  that  the  sd  sum  of  £ Stk  :  3rdly,  All  &  singr  the 

ppty  wch,  by  virtue  of  any  of  the  powers  or  provons  of  the 
sd  will  of  the  sd  Y.,  may  at  any  time  hrafter  be  substituted  for 
the  sd  hds  specified  in  the  1st  pt  of  the  sd  1st  schdle  hto,  or 
any  of  them,  or  for  the  sd  sum  of  stock  or  any  pt  thof,  &  the 
rents,  profits,  &  income  of  the  same  respive  premes,  1st,  2ndly, 
&  3rdly,  hinbfe  mentd :  To  hold  all  the  sd  premes  hby  assned 
Unto  the  sd  C,  subjt  to  the  anny,  mtges,  &  chges  specified  in 
the  sd  1st  pt  of  the  sd  2nd  schdle  hto,  for  the  residue  now 
unexpired  of  the  sd  term  of  99  yrs,  if  the  sd  K.  shl  so  long 
live,  free  &  dischged  from  the  ppal  moys  &  intt  seed  by,  &  all 
claims  &  demands  under,  the  sd  indre  of  mtge :  AND  THIS 
INDEE  ALSO  WITNETH  that  in  psuance,  &c.,  &  for  the 
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conson  afsd,  the  sd  A.  &  B.  as  mtgees  in  further  exercise  of  the  paKc^vn. 
power  or  authority  afsd,  do  resply  hby  assn  unto  the  sd  C. : 

1st,  All  that  the  lifeintt  of  the  sd  K.,  in  the  ppty  specified  in  Assign- 

the  sd  3rd  schdle  hto,  &  in  any  ppty  hrafter  representg  or  "^®°^- 

substituted  for  the  same,  or  any  of  them,  or  any  pt  thof  resply,  Personalty. 

&  the  annl  income  of  the  same  respive  premes,  &  2ndly,  All  Policies 
THOSE  pols  of  assurce  specified  in  the  sd  4th  schdle  hto,  &  all 

moys  assured  by,  or  to  become  payable  under  the  same  resply :  Haben- 

To  HOLD  all   the  sd  premes   lastly    hby    assned    Unto  the  ^^' 

sd  C,  absolutely,  free  &  dischged,  &c.,  as  above.     In  wits  &c.  chaser. 

IFour  Schdlef.'] 


NOTE   ON  SETTLED  LAND  ACTS. 

As  many  of   the  following  precedents  are  based  on  or  affected  by  the    Provisions 
S.  L.  A.  1882  (46  <k  46  Vict.  c.  38),  it  will  be  convenient  to  insert  here  a   of  S.L.  Act6 
short  notice  of  tbe  provisions  of  that  Act,  and  the  Amending  Acts  of  1884   ^  ^^  ^^^^' 
(47  &  48  Vict.  c.  18),  1887   (50  &  51  Vict.  c.  30),  1889  (52  &  53  Vict.  c.  36), 
and   1890    (53  &  54  Vict.    c.   69),  and  the  decisions  and  various  points 
arising  thereon,  relative  to  sales. 

By  s.  2,  sub-s.  1,  the  Act  applies  to  all  settlements  both  past  and  future   Wliat  is  a 
of  "land,"  (which  includes  land  of  any  tenure  and  incorporeal  heredita-   settlement 
ments),  or  any  estate  or  interest  in  land,  whether  effected  by  deed  or  will  or   Y^.^'^^" 
otherwise,  and  whether  by  one  or  several  instruments  j  and  a  settlement  for 
the  purposes  of  the  Act  means  an  instrument  or  instruments  under  or  by 
virtue  of  which  the  land  "  stands  for  the  time  being  limited  to  or  in  trust 
for   any   persons   by  way  of   succession ; "  but   by   suh-s.  4,  the   question 
whether  the  land  is  settled  for  the  purposes  of  the   Act  is  to  be  "go- 
verned by  the  state  of  facts  and  the  limitations  of  the  settlement  at  the 
time  of  the    settlement  taking    effect."    This  definition    closely    follows 
that  of  the  S.  E.  A.  1877,  and  the  words   "taking  effect"  in  sub-s.  4, 
evidently  mean  as  in  that  Act,  "  coming  into  operation  "  (see  3  Dav.  Prec, 
p.  523,  note).     See  also  Vine  v.  Baleigh,  [1896]  1  Ch.  37  j  Bates  v.  Kesterton, 
[1896]  1  Ch.  159 ;  Be  Pocock  and  Prankerd,  [1896]  1  Ch.  302.     By  s.  4  of  the    Act  of 
Act  of  1890,  any  instrument  whereby  a  tenant  for  life  in  consideration  of   1890. 
marriage  or  by  way  of  family  arrangement  makes  an  assignment  of  or  charge 
upon  his  estate  or  interest  under  the  settlement  (not  being  a  security  for 
money  advanced),  is  to  be  deemed  one  of   the  instrutnents  creating  the 
settlement,  and  not  an  assignment  for  value  within  s.  50  of  the  Act  of  1882 
(as  to  which  see  infra).  Re  Aileshury  Settled  Estates,  42  W.  B.  45.      This 
-would  apply  to  the  common  case  where  the  tenant  for  life  charges  his  life 
estate,  on  a  re-settlement  or  otherwise,  with  a  provision  for  his  eldest  son. 

So  long  as  there  is  a  tenant  for  life  under  a  settlement  (even  if  there  has 
been  a  disentailing  assurance  and  a  new  estate  for  life  has  been  conferred  on 
liim).  Re  Mundy  Sf  Roper,  [1899]  1  Ch.  275,  the  exercise  by  him  of  the  powers 

80  2 


468 


CONVBYANCEa   ON   SALE. 


Derivative 

Bettle- 

ments. 


Effect  of 
disentail. 


Compoand 
settle- 
ments. 


Settlement 
of  two 
estates  by 
different 
instru- 
ments. 


Act  cannot 
be  ex- 
cluded. 


conferred  by  the  Acts  oyerrides  family  charges  under  the  original  settle- 
ment not  actually  raised.  Re  Keck  Sf  Hart,  [1898]  1  Ch.  617,  and  subsettle- 
ments  of  and  dealings  of  every  nature  with  estates  posterior  in  order  of 
limitation  to  the  life  estate.  Re  Knowles,  27  Ch.  D.  707  :  Re  Wright  Sf  Ma^r- 
shall,  28  Ch.  D.  93  ;  Re  Du  Cane  (J*  Nettle/old,  [1898]  2  Ch.  96. 

The  provision  in  S.  L.  A.  1882,  s.  50  (3)  requiring  tbe  consent  of  the 
assignee  for  value  of  the  tenant  for  life  to  the  exercise  of  the  statutory 
powers  by  the  latter  does  not  extend  to  cases  where  an  assignment  or  charge 
by  a  tenant  for  life  is  made  in  consideration  of  marriage  or  family  arrange- 
ment, S.  L.  A.  1890,  8.  4.  It  follows  that  where  the  tenant  for  life  charges 
his  estate  with  pin  money  on  his  marriage,  he  is  not  thereby  prevented  from 
exercising  his  statutory  powers  without  the  consent  of  his  wife :  Pu  Cane  v. 
Nettlefold,  ubi  sup. 

Where  on  the  death  of  the  tenant  for  life  in  possession  ho  is  succeeded  by 
a  tenant  in  tail,  the  latter  immediately  acquires  the  powers  of  a  tenant  for 
life  (S.  L.  A.  1882,  s.  58),  and  as,  according  to  Re  Mundy,  uH  supra,  they  are 
attached  to  his  person,  not  to  his  estate,  they  remain  exercisable  by  him  (with 
the  concurrence  of  his  assigns  for  value,  if  any,  s.  50  (3)  )  after  a  disentail 
and  resettlement,  so  as  to  override  tbe  original  settlement.  If,  however,  the 
disentail  and  resettlement  is  in  the  father's  lifetime  this  is  not  the  case. 

It  appears,  however,  from  Re  Aileshury  4"  Iveagh,  [1893]  2  Ch.  345,  and  Re 
Tibhits,  [1897]  2  Cb.  149,  discussed  42  Sol.  J.  5,  28,  that  a  series  of  settle- 
ments, appointments,  and  resettlements  of  the  usual  manner  may  constitute 
a  "  compound  settlement,"  and  that  on  trustees  of  such  settlement  being 
appointed  for  the  purposes  of  the  Acts  the  tenant  for  life  under  the 
compound  settlement  can  override  all  the  provisions  of  the  compound 
settlement  by  an  exercise  of  his  statutory  power.    It  will  but  rarely  be 
necessary  to  appoint  trustees  of  the  compound  settlement  where  there  is  a 
tenant  for  life  of  the  original  settlement,  but  this  was  done  in  Re  Tibbits, 
(1897)  2  Ch.  149.     In  Re  Ailesbury  Sf  Iveagh,  (1893)  2  Ch.  345,  it  was  held 
that  on  the  appointment  of  trustees  of  a  compound  settlement  the  exercise 
of  the  statutory  powers  by  a  person  who  was  tenant  for  life  under  the  last  of 
the  instruments  constituting  the  compound  settlement  overrode  all  family 
charges  existing  under  the  earlier  deeds  constituting  the  compound  settle- 
ment.    This  decision  has  been  much  canvassed,  W.  B.  k  C.  289  ;  37  Sol.  J. 
336 ;  but  the  late  Mr.  Challis  was  of  opinion  that  it  could  in  part  at  least  be 
supported.  Hood  k  Challis,  225,  and  it  is  on  the  whole  considered  probable 
that  the  decision  in  Re  Ailesbury  <Xf  Iveagh  is  correct. 

Where  two  estates  are  settled  by  different  instruments  to  the  same  uses 
or  to  uses  which  though  originally  different  have  become  identical,  the  instru- 
ments constitute  one  settlement  according  to  the  definition,  so  far  that 
capital  money  arising  under  the  one  settlement  may  be  applied  as  capital 
money  arising  under  the  other  settlement.  Re  Mundy,  [1891]  1  Ch.  399, 
Re  Byng,  [1892]  2  Ch.  219,  Re  Monson,  [1898]  1  Ch.  427.  As  to  the  question 
whether  lands  settled  to  different  uses  by  the  same  instrument  are  comprised 
in  different  settlements  within  the  meaning  of  the  Act,  see  Re  Stamford, 
43  Ch.  D.  84 ;  Re  Frenie,  [1894]  1  Ch.  1. 

The  Act  cannot  be  excluded  or  controlled  by  the  settlement,  s.  51 ;  and 
has  been  held  to  override  a  previous  private  Act  {Re  Chaytor,  25  Ch.  D.  651) ; 
and  the  statutory  powers  of  the  tenant  for  life,  as  they  override  the  settle- 
ment, are  not  affected  by  an  action  for  the  administration  of  the  trusts  by 
the  Court  {Cardigan  v.  Curzon  Howe,  30  Ch.  D.  531). 
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The  powers  of  the  Act  are  vested  in  the  tenant  for  life,  as  defined  by  s.  2  Powers 
(5)  ;  namely,  the  person  beneficially  entitled  to  the  "  possession,"  which  by  ^^^°  V* 
8.  10  (1)  includes  receipt  of  the  rents  and  profits,  of  the  settled  land,  for  his  p^g^gggj^jn^ 
life ;  and  any  other  limited  owner  as  defined  by  s.  58,  where  his  estate  is  "  in 
possession."  "Possession"  in  ss.  2  (5)  and  58  is  to  be  read  as  contra-dis- 
tingnished  from  "  remainder"  or  "  reversion"  (Be  Atkinsonj  31  Ch.  D.  577)  ; 
so  that  it  IB  immaterial  whether  the  tenant  for  life  is  in  possession  personally 
or  by  his  trustee,  or  (in  the  case  of  an  infant)  by  his  guardian  (Re  Morgan,  24 
Ch.  D.  114,  116) ;  or  by  a  receiver  appointed  by  the  Court.  But  a  minority 
clause  by  which  the  trustees  are  empowered  to  apply  at  their  discretion  all 
or  any  part  of  the  rents  for  the  maintenance  of  an  infant,  and  to  accumulate 
the  rents  retained  for  the  benefit  in  certain  events  of  other  persons,  would 
prevent  the  infant  from  being  entitled  "  to  the  possession  or  receipt  of  the 
rents  and  profits/'  see  Re  AtkinBon,  uhi  aup.,  Re  Home,  39  Ch.  D.  84 :  and  a 
tenant  for  life  whose  estate  is  subject  to  an  out  and  out  trust  for  accumu- 
lation of  the  whole  rents  during  a  fixed  term  so  as  to  be  added  to  corpus, 
has  not  an  estate  in  possession  within  the  Act,  Re  Strangways,  34  Ch.  D.  423, 
but  if  he  would  be  entitled  to  the  surplus  rents,  if  any,  he  is  in  possession 
within  the  meaning  of  the  Act  though  there  are  none.  Re  Jones,  26  Ch.  D. 
736;  Re  Clitheroe,  28  Ch.  D.  378.  31  t6.  135.  See  also  Vine  v.  Raleigh,  [1896] 
1  Ch.  37;  Re  Edwards*  Settlement,  [1897J  2  Ch.  412. 

The  definition  of  tenant  for  life  clearly  excludes  the  application  of  the   Reversion. 
Act  to  a  settlement  of  a  reversion,  until  it  falls  into  possession. 

The  powers  of  the  tenant  for  life  are  not  affected  by  the  existence  of   Powers  not 
incumbrances  on  the  settled  land,  or  on  his  life  estate,  whether  created  by   fleeted  by 
the  settlement  or  otherwise  (s.  2  (7),  and  s.  50  (1,  4)  ),  e.g.,  a  mortgage,  or  a   "'^"'"" 
charge  of  jointure  or  portions  seciu*ed  by  a  term  or  otherwise  under  the 
same  or  a  prior  settlement  (see  as  to  the  latter,  s.  20  (2)  ) ;  although  the 
whole  of  the  rente  may  be  absorbed  by  expenses  and  interest  (Re  Jones,  24 
Ch.  D.  583;  26  Ch.  D.  736).     So  also  a  trust  for  accumulation  of  the  rents 
for  discharging  incumbrances,  which  may  at  any  time  cease  or  be  put  an  end 
to  by  the  tenant  for  life  by  paying  off  the  charges,  does  not  affect  his  powers 
(see  s.  58,  sub-s.  1  (vi.)  ;  Re  Clitheroe,  28  Ch.  D.  378  ;  31  Ch.D.  135  ;  Williains 
v.  Jenkins,  [1893]  1  Ch.  700) ;  and  it  follows  that  his  powers  would  not  be 
affected  by  a  mortgagee  taking  possession. 

The  tenant  for  life  cannot  assign  or  release  or  contract  not  to  exercise  his   Tenant  for 
powers  (s.  50  (1,2);  but  he  cannot  exercise  them  to  the  prejudice  of  an   ^i^ec^'inot 
assignee  or  incumbrancer  on  his  life  estate  without  the  latter's  consent,  with  *^'^^ 
a  saving  as  to  ordinary  rack-rent  leases  (s.  50  (3)  )  ;   (see  Re  Sebright,  33  Ch. 
D.  429) ;  but  this  is  subject  to  the  modification  made  by  s.  4  of  the  Act  of 
1890  (see  above) ;    as  to  a  person  having  merely  a  rentcharge,  see  Re 
Ailesbury  and  Iveagh,  [1893]  2  Ch.  345,  discussed,  37  Sol.  J.  336. 

The  Act  (s.  2  (5),  and  s.  58),  applies  to  the  following  limited  owners  when   To  wh?t 
entitled  in  "possession,"  viz.,  1.  A  tenant  for  his  own  life.     2.  A  tenant  in  limited 
tail.    3.  A  tenant  in  fee  simple  subject  to  an  executory  gift  or  limitation  °^'j^®™  "^^ 
over  in  any  event.     4.  A  person  entitled  to  a  base  fee,  including  a  (tenant  applies 
for  life  thereof.  Re  Morshead,  W.  N.  1893,  180),  although  the  reversion  is  in 
the  Crown.      5.  A  tenant  for  years  detei*minable  on  life  other  than  a  lessee 
at  a  rent.  6.  A  tenant  pur  autre  vie,ynth  the  like  exception.  7.  A  tenant  for 
his  own  or  any  other  life,  or  for  years  determinable  on  life,  whoso  estate  is 
liable  to  cease  during  the  life  or  to  be  defeated  by  an  executory  gift  over 
(see  Re  Morgan,  24  Ch.  D.  114,  and  the  peculiar  case  of  Re  Hazle,  26  Ch.  D 
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428, 29  Ch,  D.  78),  or  is  subject  to  a  trust  for  accumulation  (see  Ee  Clitheroe, 
28  Ch.  D.  378  ;  31  Ch.  D.  125  ;  Be  Strangways,  34  Ch.  D.  423).  8.  A  tenant 
in  tail  after  possibility  of  issue  extinct.  9.  A  tenant  by  the  curtesy  (see 
S.  L.  A.  1884,  8.  8)  ;  and  10.  A  person  entitled  to  the  income  of  land  under 
a  trust  for  payment  thereof  to  him  during  his  own  or  any  other  life, 
"whether  subject  to  expenses  of  management  or  not,  or  until  sale  or  until 
forfeiture  of  his  interest  therein  on  bankruptcy  or  other  event.  Be  Pococh 
and  Prankerd,  [1896]  1  Ch.  302. 

Where  there  are  two  or  more  persons  entitled  concurrently  as  tenants  in 
common  or  joint  tenants  or  otherwise,  they  together  constitute  the  tenant 
for  Ufe,  s.  2  (6).  In  Be  Atkinson,  30  Ch.  D.  605;  31  Ch.  D.  577,  it  was  held 
that  the  common  trust  creating  a  life  estate  protected  against  bankruptcy, 
Ac,  by  means  of  a  discretionary  trust  for  the  application  of  the  income  for 
the  benefit  of  all  or  any  exclusively  of  specified  objects  for  the  time  being  in 
esse,  did  not  under  this  clause  or  s.  58  constitute  the  objects  pro  tern,  of  the 
trust  a  comx>ound  tenant  for  life  within  the  Act. 

The  Act  applies  to  a  settlement  of  an  undivided  share,  s.  2  (10,  i),  and 
where  the  settlement  comprises  en  undivided  share,  or  where  under  the 
settlement  the  land  has  come  to  be  held  in  imdivided  shares,  the  tenant  for 
life  of  a  share  may  join  in  the  exercise  of  the  statutory  x>ower8  with  the 
owners  of  or  persons  having  power  of  disposition  over  the  other  shares,  s.  19. 
In  Be  Collinge,  36  Ch.  D.  517,  where  under  the  settlement  the  land  had  come 
to  be  held  in  undivided  shares,  one  of  which  remained  in  settlement,  it  was 
held  that  the  tenant  for  life  of  the  latter  share  could  not  sell  without  the 
concurrence  of  the  owner  of  the  other;  but  this  clearly  could  not  apply  to 
the  case  of  a  settlement  originally  comprising  only  an  undivided  share,  the 
other  share  being  held  under  a  distinct  title.  Where  two  or  more  persons 
constitute  the  tenant  for  life,  the  consent  by  one  of  them  to  the  exercise  by 
trustees  or  any  person  of  any  power  conferred  by  the  settlement  is  sufficient. 
S.  L.  A.  1884,  s.  6  (2).  It  may  here  be  mentioned  that  where  there  are 
several  concurrent  owners  entitled  in  possession  under  the  same  settlement, 
it  is  conceived  that  they  must  all  join  in  an  application  for  sale  under  the 
S.  E.  A.  1877  (see  s.  23),  the  dispensing  powers  given  by  ss.  25 — 28  having 
reference  only  to  remaindermen  (see  s.  24) ;  and  that  the  orders  in  Be 
Dryden,  50  L.  J.  Ch.  752,  and  Be  Thorp,  W.  N.  1876,  251,  were  therefore  uUra 
vires, 

A  tenant  for  life  (which  in  the  Act  and  in  the  following  remarks  includes 
other  limited  owners  having  the  powers  of  one)  is  by  the  Act  invested  with 
very  large  powers  of  selling  "  the  land  or  any  part  thereof  or  any  easement 
right  or  privilege  of  any  kind  over  or  in  relation  to  the  same  "  (s.  3  (i)  ) ; 
which  includes  power  to  create  and  sell  to  an  adjoining  landowner  an  ease 
ment  or  right  over  the  settled  land ;  but  it  is  a  question  whether  it  authorises 
the  release  and  extinguishment  of  an  existing  easement  or  right  held  with 
and  annexed  to  the  settled  land,  over  adjoining  land. 

As  to  sales  or  grants  in  fee  for  a  rentcharge,  see  s.  10,  and  the  Act  of  1890, 
8.  9,  and  the  Small  Holdings  Act,  1892, 56  &  56  Vict.  c.  31,  ss.  12, 13. 

The  power  of  sale  includes  power  to  enfranchise  copyholds  or  freeholds, 
held  of  a  settled  manor  (s.  3  (ii))  ;  and  see  the  Copyhold  Act,  1894,  ss.  26, 
84,  35,  as  to  expenses  and  enabling  the  lord  of  the  manor  in  certain  cases  to 
give  receipts  for  the  compensation  money  although  his  estate  in  the  manor 
may  be  only  a  limited  one. 

The  sale  must  be  at  the  best  price  that  can  reasonably  be  obtained  (s.  4 
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(1))  ;  but  as  to  sales  for  purpose  of  artizans'  dwellings,  see  53  A  54  Vict,  tions  and 
c.  70, 8.  74,  and  as  to  small  holdings,  see  the  SmaU  Holdings  Act,  1892,  ss.  12,  restric- 
13.  The  Act  gives  the  usual  subsidiary  powers  (s.  4  (3, 4,  5)),  and  authorises 
the  making  of  reservations  or  imposition  of  restrictions  "  with  respect  to 
building  on  or  other  user  of  the  land,  or  mines  or  minerals,  or  for  the  purpose 
of  the  more  beneScial  working  thereof  or  with  respect  to  any  other  thing  to 
be  imposei,  reserved,  or  made  binding  as  far  as  the  law  permits  by  covenant, 
condition,  or  otherwise,  on  the  tenant  for  life  and  the  settled  land  or  any 
part  thereof,  or  on  the  other  party  and  any  land  sold  to  him"  (s.  4  (6)) ;  and 
on  a  sale  for  building  purposes,  to  appropriate  and  lay  out  roads,  Ac,  with 
sewers,  &c.  (s.  10) ;  and  also  power  to  sell  the  surface  without  the  mines  and 
minerals  (as  defined  by  s.  2  (10,  iv.)) ;  and  vice  verstX,  with  or  without  a 
reservation  or  grant  of  powers  of  working,  easements,  &c.  (s.  17  (1)). 

On  a  sale  of  an  estate  with  the  timber  on  it,  the  tenant  for  life,  though   Timber 
empowered  to  cut  and  sell  timber  for  his  own  use,  is  not  entitled  to  the  price 
of  the  timber  ;  Re  Llewellin,  37  Ch.  D.  317,  above  p.  255,  note  (c). 

"  The  principal  mansion  house  and  the  pleasure  grounds  and  park  and  Mansion 
lands  usually  occupied  therewith,"  cannot  be  sold  or  exchanged  without  the  "0**se,  &c 
consent  of  the  "trustees  of  the  settlement"  (as  defined  by  the  Act;  see 
infra),  or  an  order  of  Court,  S.  L.  A.  1890,  s.  10 ;  but  where  the  house  is 
osaally  occupied  as  a  farmhouse,  or  the  house  and  grounds,  &c.,  usually 
occupied  therewith  do  not  exceed  25  acres,  the  house  is  not  to  be  deemed  a 
principal  mansion  house.  As  the  Act  overrides  the  settlement,  the  Court 
may  order  a  sale  of  the  mansion  house,  though  expressly  negatived  by  the 
settlement  (Re  Brown,  27  Ch.  D.  179).  As  to  the  considerations  which  should 
guide  the  Court  in  consenting  to  a  sale  of  the  mansion  house,  &c.,  or  the 
reverse,  see  Bruce  v.  Aileshury,  [1892]  1  Ch.  50t5,  A.  C.  356.  The  word 
«•  principal "  does  not  of  course  imply  that  there  should  necessarily  be  a 
second  mansion  or  house.  The  clause  would  in  many  cases  prevent  the  sale 
under  the  Act,  unless  the  requisite  consent  were  obtained,  of  outlying  parts 
of  the  estate  intermixed  with  small  portions  of  wood  or  coppice  usually 
kept  in  hand  and  *'  occupied  with  "  the  mansion.  It  would  also  apply  to  land 
which  has  been  usually  occupied  with  the  mansion,  though  at  the  time  of 
sale  let  to  a  tenant.  See  the  form  of  order  authorising  the  sale  of  the  man- 
sion house,  &c.,  Seton,  1519  ;    and  see  Re  Spurway,  10  Ch.  D.  230. 

By  s.  20  (1)  full  power  is  given  to  the  tenant  for  life  to  execute  the  Power  of 
necessary  conveyance  to  effectuate  the  sale,  or  the  creation  of  the  easement  tenant  for 
or  right  sold,  "  for  the  estate  or  interest  the  subject  of  the  settlement  or  for  ^^®  ^ 
any  less  estate  or  interest,"  "  including  copyhold  or  customary  or  leasehold     ^^^^y* 
land  vested  in  trustees ; "  which  dispenses  with  the  necessity  for  the  concur- 
rence of  the  trustees  as  to  the  legal  estate  in  copyholds  or  leaseholds  vested 
in  them,  and  also  doubtless  notwithstanding  the  absence  of  any  express 
mention  of  that  case,  as  to  the  legal  estate  in  freeholds  so  vested,  having 
regard  to  the  generality  of  the  power  to  convey  for  "  the  estate  the  subject 
of  the  settlement."    It  is  also  conceived  that  the  power  to  convey  would 
extend  to  a  legal  estate  outstanding  in  the  settlor  of  which  he  has  expressly 
declared  himself  a  trustee  for  the  purposes  of  the  settlement,  as  in  the  case 
of  copyholds  which  he  has  covenanted  to  surrender  with  the  usual  declara* 
tion  of  trust  until  surrender ;  but  not  to  a  legal  estate  outstanding  in  a 
trustee  who  has  not  declared  himself  such  for  the  purposes  of  the  settlement^ 
as  such  a  legal  estate  is  not  "  the  subject  of  the  settlement ; "  but  if  a  legal 
estate,  outstanding  at  the  date  of  the  settlement,  is  afterwards  got  in  and 
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conveyed  to  the  uses  thereof,  the  settleoaent  and  the  conveyance  of  the  lega- 
estate  would,  as  it  seems^  thenceforth  together  constitute  the  settlement 
under  a.  2  (1),  so  that  the  conveyance  of  the  tenant  for  life  would  pass  the 
legal  estate. 

By  8.  20  (2)  the  conveyance  of  the  tenant  for  life  is  effectual  to  pass  the 
land  conveyed,  or  the  easements,  rights  or  privileges  created,  discharged 
from  the  limitations,  powers,  and  provisions  of  the  settlement,  and  from  all 
estates,  interests  and  charges  subsisting  or  to  arise  thereunder,  but  subject 
to  estates,  interests  and  charges  having  priority  to  the  settlement,  or  which 
have  been  conveyed  or  created  for  securing  money  actually  raised,  and  leases, 
easements,  &c.,  previously  granted ;  so  that  the  conveyance  operates  in  this 
respect  in  a  manner  similar  to  a  conveyance  under  the  ordinary  power  of 
sale,  so  as  to  overreach  all  the  estates,  charges  and  powers  of  charging 
subsisting  under  the  settlement,  other  than  mortgages  or  charges  created 
under  the  powers  or  trusts  thereof  for  money  actually  raised,  and  leases,  &c. ; 
but  not  those  subsisting  under  a  prior  settlement ;  but  as  to  "  compound " 
settlements  see  above.  A  doubt  has  been  suggested  (13  L.  Q.  B.  320)  upon 
the  words  "  subject  to  all  such  estates  and  charges  as  have  been  conveyed 
or  created  for  securing  money  actually  raised,'*  as  to  whether  the  conveyance 
would  not  be  subject  to  a  mortgage  created  by  a  remainderman  on  his  estate 
(the  case  of  an  incumbrance  by  the  tenant  for  life  on  his  life  estate  being 
expressly  provided  for  by  s.  50).  But  this  construction,  which  would  render 
the  Act  unworkable,  and  would  involve  the  absurdity  that  the  estate  of  a 
purchaser  from  the  remainderman  would  be  overridden  by  the  conveyance 
(  Wheelwright  v.  Walker,  23  Ch.  D.  752),  while  that  of  a  mortgagee  would  not, 
is  not  regarded  in  practice  as  tenable,  and  does  not  appear  to  be  legitimate ; 
see  s.  60  (3),  which  seems  to  imply  that,  but  for  that  provision,  the  con- 
veyance of  the  tenant  for  life  would  override  a  mortgage  of  his  life  estate, 
and,  pari  ratione,  a  mortgage  by  a  remainderman.  It  seems  that  the  above 
words  of  exception  should  be  read  as  controlled  by  those  which  precede,  so 
that  the  estates  and  charges  excepted  are  only  those  created  or  conveyed 
under  the  "  limitations,  powers,  or  provisions,"  of  the  settlement,  t.e., 
securities  for  money  charged  by  the  settlement  itself,  or  under  the  trusts  of 
terms  or  powers  contained  in  it.  It  will  be  observed  that  a  term  created  by 
the  settlement  for  raising  money,  e.g.,  to  pay  debts,  although  preceding  the 
estate  of  the  tenant  for  life,  would  be  overridden  by  the  conveyance. 

By  8.  20  (3)  in  the  case  of  copyhold  or  customary  land  the  conveyance 
passes  the  right  to  admittance  without  any  surrender.  As  to  fines,  see  fi« 
Naylor,  34  Ch.  D.  217. 

It  is  important  to  remember  that  the  conveyance  of  the  tenant  for  life 
does  not  operate  like  a  conveyance  under  the  ordinary  power  of  sale,  by 
appointment  of  the  use  with  the  aid  of  the  Statute  of  Uses,  but  is  a 
statutory  conveyance  of  the  estate  similar  to  a  conveyance  by  a  limited 
owner  under  the  L.  C.  C.  A.  1845  $  so  that  on  the  seisin  so  passing  in 
the  case  of  freeholds  uses  may  be  declared  in  the  ordinary  way  (see 
8.  20  (l))i  e.g.,  to  the  uses  of  a  settlement. 

If  the  purchase-money  is  paid  into  Court,  the  trustees  need  not  be  parties, 
unless  for  the  purpose  of  testifying  their  consent  to  the  sale  of  the  mansion- 
house,  &c.,  or  giving  a  covenant  ag^ain^  incumbrances,  or  for  production  of 
muniments ;  for  none  of  which  purposes,  however,  are  they  compellable  to 
join  unless  they  think  fit.  Even  if  the  money  is  paid  to  the  trustees  they 
need  not  and  are  not  bound  to  be  parties,  an  endorsed  receipt  by  them  in 
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the  usual  form  for  the  purchase-money  being  sufficient ;  but,  as  the  receipt 
is  not  contained  in  the  deed,  it  is  not  an  authority  to  the  solicitor  producing 
the  deed  to  receive  the  money  under  the  C.  A.  1881,  s.  56,  and  the  T.  A. 
1893,  s.  17 ;  see  p.  383,  note. 

The  tenant  for  life  is  also  empowered  to  transfer  an  incumbrance,  which   Shifting 
includes  a  rent  charge  created  under  the  Improvement  of  Land  Act,  1864,   ^  mcum- 
Re  Strafford  and  Maples,  [1896]  1  Ch.  235,  affecting  the  land  sold  to  any  other     '^°^- 
part  of  the  settled  estates  with  the  consent  of  the  incumbrancer ;  see  ss.  5 
and  24  (4,  5, 6) ;  and  a  precedent  of  a  deed  for  this  purpose,  Vol.  II.,  Mobt- 
OAOES;    also  to    raiso  money  to  pay    off   incumbrances  (S.    L.    A.    1890, 
s.  11)  by  mortgage  of  the  settled  land. 

The  purchase-money  is  by  s.  22  (1),  to  be  paid  at  the  option  of  the  tenant  Payment 
for  life,  which,  if  exercised  in  good  faith,  cannot  be  controlled  by  the  Court  ^^  mvest- 
{Be  CoUridge,  [1895]  2  Ch.  704),  either  to  the  "trustees  of  the  settlement,"  p^^j^^fg- 
whose  receipt  (s.  40),  whether  they  were  appointed  by  the  settlement  or  by  money, 
an  order  of  Court  under  s.  38  {Cookes  v.  Cookes,  34  Ch.  D.  498),  is  a  good 
discharge  (subject  to  s.  89,  enacting  that  capital  money  under  the  Act  is  not 
to  be  paid  to  fewer  than  two  trustees,  unless  the  settlement  authorises  the 
receipt  of  money  by  one  trustee),  or  into  Court.  The  option  given  to  the 
tenant  for  life  to  direct  payment  into  Court  cannot  be  exercised  (Hatten 
V.  Russell,  38  Ch.  D.  334  ;  at  p.  345),  and  therefore  the  sale  cannot  be  made 
(Fisher  v.  Orasebrook,  42  Sol.  J.  731),  unless  at  the  time  of  completion  there 
are  trustees.  It  was  held  that  if  the  money  was  paid  into  Court  it  would 
not  afterwards  be  paid  out  to  the  trustees  {Cookes  v.  Cookes,  uhi  sup.) ; 
but  this  has  been  altered  by  the  Act  of  1890,  s.  14.  The  money  is  to  be 
reinvested  or  applied  in  some  or  one  of  the  modes  provided  by  s.  21,  as 
extended  by  subsequent  legislation,  which  includes  the  discharge  of  incum- 
brances, the  purchase  of  land,  and  the  payment  of  costs  (see  s.  21,  sub-ss. 
ii.,  vii.,  X.) ;  and  in  the  payment  of  estate  duty  (Finance  Act,  1894,  s.  9, 
8ub-s.  7,  and  infra,  p.  489,  note);  the  investment  or  application  of  the 
money  if  jMiid  to  the  trustees,  being  required  to  be  made  according  to  the 
direction  of  the  tenant  for  life,  and  if  paid  into  Court,  on  his  or  the  trustees 
applicjition ;  s.  22  (2, 3).  As  to  the  costs  of  an  attempted  sale,  see  Re  Smith, 
[1891]  3  Ch.  65.  For  a  form  of  direction  by  the  tenant  for  life  to  the  trustees 
to  pay  the  purchase-money  and  costs,  see  infra,  Direction  and  Consent. 

Full  powers  are  g^ven  by  s.  31  to  a  tenant  for  life,  to  enter  into  and  vary   Contracts, 
contracts  for  sale,  &c.,  which  are  to  bo  binding  on,  and  may  be  carried  into 
effect  by  bis  successors  in  title  ;  and  by  the  Act  of  1890,  s.  6,  this  is  extended 
so  as  to  enable  a  tenant  for  life  to  make  a  conveyance  for  giving  effect  to  a 
contract  made  by  any  previous  owner. 

By  the  Act  of  1882,  s.  2  (8),  the  persons,  if  any,  who  are  for  the  time   Who  are 
being  under  the  settlement  trustees  with  power  of  sale  of  the  settled  land,   trustees  for 
or  with  power  of  consent  to  or  approval  of  the  exercise  of  such  a  power  of   Pl  *^^ 
sale,  or  if  there  are  no  such  trustees  then  the  persons  who  are  by  the  settle- 
ment declared  to  be  trustees  thereof  for  the  purposes  of  the  Act  are  to  be 
the  trustees  for  those  purx>oses.    This  definition  has  been  extended  by  the 
Act  of  1890,  8.  16,  by  enacting  that  where  there  are  for  the  time  being  no 
trustees  of  the  settlement  within  the  meaning  of  the  Act  of  1882,  then  the 
following  persons  shall  for  the  purposes  of  the  Act  be  trustees  of  the  settle- 
ment, namely :  (i.)  the  persons,  if  any,  who  are  for  the  time  being  under 
the  settlement  trustees  with  power  of  or  upon  trust  for  sale  of  any  other 
land  comprised  in  the  settlement  and  subject  to  the  same  limitations  as  the 
land  to  he  sold,  or  with  power  of  consent  to  or  approval  of  the  exercise  of 
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such  a  power  of  sale ;  or  if  there  be  no  such  persons^  then  (ii.)  the  persons, 
if  any^  who  are  for  the  time  being  nnder  the  settlement  trustees  with  future 
power  of  sale,  or  under  a  future  trust  for  sale,  0/  the  land  io  he  sold,  or  with 
power  of  consent  to  or  approval  of  the  exercise  of  such  a  future  power  of 
sale,  and  whether  the  power  or  trust  takes  effect  in  all  events  or  not.  It 
had  previously  been  decided  under  the  original  Act  that  the  power  of  sale 
must  not  be  a  deferred  power  (Wheelwright  v.  Walker,  23  Ch.  D.  752;  Re 
Home,  39  Ch.  D.  84).  As  to  the  case  where  the  power  is  deferred  to  the 
death  of  the  tenant  for  life,  who  is  himself  one  of  the  trustees,  see  37  Sol. 
J.  109.  The  words  italicized  in  the  above  clause  in  the  Act  of  1890,  raise  a 
doubt  as  to  whether  it  is  not  confined  to  the  case  where  a  sale  is  pending,  so 
that  the  trustees  would  not  be  such  for  the  purpose  of  any  lease  or  exchange, 
or  any  other  dealing  except  a  sale :  a  restriction  which  may  give  rise  to 
great  doubt  and  difficulty.  See  further  as  to  what  amounts  to  a  power  of 
sale  (Re  Gamett,  25  Ch.  D.  595).  It  is  abundantly  clear  from  the  wording 
of  the  above  definitions  that  trustees  with  power  of  sale  are  within  them, 
although  the  power  is  subject  to  a  restriction  as  to  consents  :  Constable  v. 
Constable,  32  Ch.  D.  233  (where,  however,  the  decision  was  not  rested  on  the 
right  ground),  and  the  case  of  Re  Johnstone,  17  L.  K.,  Ir.  172,  is  plainly 
untenable.  Assuming  that  trustees  with  power  of  sale  for  a  limited  purpose, 
e.y.,  to  pay  debts  or  legacies,  would  be  trustees  for  the  purposes  of  the  Acts 
while  the  power  is  subsisting,  it  is  conceived  that  they  would  cease  to  be 
such  when  the  purpose  of  the  power  is  satisfied,  a  case  of  some  difficulty.  It 
is  also  difficult  to  see  what  is  the  effect  of  a  settlement  constituted  by  two 
instruments,  each  with  a  different  set  of  trustees,  as  in  Re  Mundy,  [1891] 
1  Ch.  399. 

By  section  3S  of  the  Act  of  1882,  if  there  are  at  any  time  no  trustees 
within  the  meaning  of  the  Acts,  or  where  it  is  expedient  for  the  purposes 
of  the  Acts  that  new  trustees  be  appointed,  the  Court  is  empowered  to 
appoint  trustees  who,  and  the  survivors  and  survivor  of  them,  while 
continuing  to  be  trustees  or  trustee,  are  for  the  purposes  of  the  Acts  to 
be  the  trustees  or  trustee.  Where  there  are  trustees  of  the  settlement, 
but  for  want  of  a  power  of  sale  they  are  not  trustees  within  the  Acts,  it 
is  desirable  that  the  existing  trustees  should  be  appointed  by  the  Court, 
for  the  purposes  of  the  Acts,  to  avoid  possible  inconveniences  arising  from 
the  existence  of  two  sets  of  trustees.  As  to  the  practice  of  the  Court  in 
appointing  trustees  under  s.  38,  see  Re  Kemp,  24  Ch.  D.  485 ;  Re  Wright,  ib,, 
662 ;  Re  Harrop,  ib.,  717.  As  to  "  compound "  settlements,  see  above.  As 
to  the  subsequent  appointment  of  new  trustees,  see  the  T.  A.  1893,  s.  47, 
above,  p.  103. 

The  Act,  ss.  41 — ^,  contains  full  provisions  for  the  indemnity  and  re- 
imbursement of  the  trustees. 

The  tenant  for  life  is  in  the  exercise  af  his  statutory  powers  placed  by 
8.  53  in  a  fiduciary  position,  as  to  which  see  Wheelwright  v.  Walker,  ubi  sup. ; 
Thomas  v.  Williams,  24  Ch.  D.  558  5  Re  Ailesbury,  [1892]  1  Ch.  506  j  ChandUr 
y.  Bradley,  [1897]  1  Ch.  315 ;  but  by  s.  54  purchasers  dealing  bond  fide  are 
protected ;  see  Hatten  v.  Russell,  38  Ch.  D.  334. 

Under  the  old  law  there  was  nothing  in  the  position  of  a  tenant  for 
life  to  prevent  him  from  selling  to  or  buying  from  the  trustees  (Howard 
v.  Ducane,  T.  &  R.  81 ;  Dicconson  v.  Talbot,  L.  B.  6  Ch.  32 ;  Vaitey 
on  Settlements,  588).  But  under  the  S.  L.  A.  the  case  is  different^ 
as  the  tenant  for  life  would  in  either  case  be  both  vendor  and  purchaser 
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(see  38  Sol.  J.  pp.  3,  23) ;  this,  however,  is  now  provided  for  by  the  Act  of 
1890,  s.  12,  under  which  where  a  tenant  for  life  is  in  such  a  twofold  position 
(on  a  sale,  exchange,  or  partition,  but  not  a  lease),  the  trustees  are  to  stand 
in  his  place  for  the  purpose  of  exercising  the  statutory  powers. 

By  s.  56  the  powers  of  the  Act  are  made  cumulative,  and  any  concurrent  Powers  of 
powers  contained  in  the  settlement  and  exercisable  by  the  tenant  for  life  or  ^^^  cumu- 
the  trostees,  are  kept  alive,  but  so  that  in  case  of  conflict  the  provisions  of 
the  Act  are  to  prevail ;  and  the  consent  of  the  tenant  for  life  is  made 
necessary  to  the  exercise  by  the  trustees  of  the  settlement  of  any  such 
power ;  but  by  the  Act  of  1884,  s.  6  (2),  where  there  are  two  or  more  tenants 
for  life,  the  consent  of  one  only  is  necessary.  As  to  the  effect  of  s.  56,  see 
Be  Duke  of  Newcastle,  24  Ch.  D.  129;  Clarke  v.  Thornton,  35  Ch.  D.  307,  at 
p.  315. 

S.  34  contains  a  provision  (similar  to  that  in  the  L.  C.  C.  A.  1845,  s.  74,   Apportion- 
and  the  S.  B.  A.  1877,  s.  37),  enabling  the  trustees  or  the  Court,  in  the   "Jf"^.^^. 
case  of  a  sale  of  a  lease,  or    of    a   reversion    expectant  on  a  beneficial  ijio^ey  qq 
lease,  to    deal    with   the    purchase-money  so  as  to  adjust  the  right-s  of  Hale  of  lease 
the  beneficiaries,  and  prevent    the  tenant  for  life  being  injured  in  the  or  rever- 
former  case,   or  benefited   in    the    latter    by    the    sale :    see   Cottrell  v.   ^^o"* 
Cottrell,  28  Ch.  D.  628.    Where  in  such  a  case  the  settlement  contains 
an  express  power  of  sale,  with  the  usual  provisions  for  reinvestment  of  the 
purchase-money,  not  providing  for  this,  it  would  be  to  the  interest  of  the 
tenant  for  life  (having  regard  to  that  enactment),  in  the  case  of  a  lease 
to  sell  under  the  statutory  power,  and  in  the  case  of  a  reversion  under  the 
express  power ;  in  a  case  of  Willats  v.  Flint,  decided  in  Chambers,  where  the 
property  had  been  sold  under  the  Act,  it  was  considered  that  the  Court  was 
bound  to  apply  s.  34,  although  not  in  terms  directory,  and  although  if  the 
sale  had  been  made  under  the  express  power,  that  provision  would  not  have 
been  applicable. 

The  original  Act  contains  a  requirement  (s.  45),  that  the  tenant  for  life   Notice  to 
shall  give  one  calendar  month's  notice  by  registered  letter  to  each  of  the   trustees 
trustees,  and  also  to  their  solicitor,  if  any  is  known  to  him,  before  making   heiore 
any  sale,  exchange,  x>ftrtition,  or  lease  under  the  Act,  or  a  contract  for  the         '      * 
same;  with  a  proviso  that  "at  the  date  of  notice  given  the  number  of 
trustees  shall  not  be  less  than  two,  unless  a  contrary  intention  is  expressed 
in  the  settlement"  (see  Re  Oamett,  25  Ch.  D.  595,  where  such  an  intention 
was  inferred  in  the  case  of  a  settlement  before  the  Act  authorising  a  sole 
trustee  to  act  generally) ;    but  a  person  dealing  in  good  faith  with  the 
tenant  for  life  is  not  concerned  to  inquire  respecting  the  giving  of  the 
notice   (Mogridge  v.  Clapp,   [1892]   3   Ch.   383).     This   requirement  as  to   Act  of 
notice  having   proved  exceedingly  troublesome    has    been   mitigated   by    1884,  s.  6, 
the  S.  L.  A.,  1884,  s.  5,  which  provides  that  the  notice  may  be  a  general  one  ^  V* 
reversing  Re  Ray,  25  Ch.  D.  464)  ;  and  enables  any  trustee  to  waive  notice, 
either  in  the  particular  case  or  generally ;  and  to  accept  less  than  a  month's 
notice ;  but  it  is  not  clear  whether  a  sole  trustee,  notice  to  whom  would  not 
have  been  sufficient  under  the  original  Act,  can  waive  notice.    Power  to 
waive  notice  to  the  solicitor  of  the  trustees  is  no  doubt  implied,  otherwise 
the  provision  would  be  nugatory.    The  necessity  for  notice  in  the  case  of 
ordinary  rack-rent  leases  (discussed,  37  Sol.  J.  76)  is  dispensed  with  by  the 
S.  L.  A.  1890,  8.  7.  The  notice,  unless  waived,  should  be  given,  although  the 
trustees  are  consenting  parties.     The  requirement  as  to  notice  ia  not  of 
course  to  prevent  clashing  where  the  trustees  have  concurrent  powers,  as 
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such  powers  are  by  s.  66  (as  amended  by  the  S.  L.  A.  1884,  s.  6),  not  exer- 
cisable without  the  consent  of  the  tenant  for  life,  or  one  of  several,  but  to 
enable  the  trustees  to  intervene  in  case  of  an  improper  dealing,  for  which 
purpose  the  tenant  for  life  is  by  the  S.  L.  A.  1884,  s.  6  (2),  required  on 
request  to  furnish  particulars  of  the  proposed  dealing;  and  any  question 
could  no  doubt  be  referred  to  the  Court  under  s.  44  of  the  S.  L.  A.  1882.  The 
want  of  a  proper  notice  does  not  affect  a  purchaser  unless  he  has  knowledge 
of  the  fact,  at  any  rate  if  he  ascertains  that  at  the  time  of  completion  there 
are  trustees  to  whom  notice  might  have  been  validly  given  :  Duke  of  MarU 
borough  v.  SaHoris,  32  Ch.  D.  616;  Hatten  v.  Ruaaell,  38  Ch.  D.  334;  Mogridge 
V.  Clapp,  [1892]  3  Ch.  882 ;  the  case  of  a  lease,  where  the  lessee  was  held  to 
be  protected  though  there  were  no  trustees  (see  the  discussion  in  the 
judgments). 

By  s.  60,  if  a  tenant  for  life  or  a  person  having  the  powers  of  a  tenant  for 
life  is  an  infant,  or  if  an  infant  if  of  fall  age  would  be  a  tenant  for  life,  the 
powers  of  a  tenant  for  life  imder  the  Act  may  be  exercised  on  his  behalf  by 
the  ''  trustees  of  the  settlement,"  and  "  if  there  are  none,"  then  by  persons 
appointed  by  the  Court  on  the  application  of  the  infant's  guardian  or  next 
friend.  If  there  are  trustees  of  the  settlement  within  the  Act,  whether 
appointed  by  the  settlement  or  the  Court,  they  are  necessarily  the  persons 
to  exercise  the  powers  on  behalf  of  an  infant,  and  no  other  person  can  be 
appointed  for  the  purpose  (Re  Dudley,  35  Ch.  D.  338) ;  and  if  such  an 
appointment  is  made,  inasmuch  as  the  powers  of  the  person  appointed  would, 
if  trustees  were  afterwards  appointed,  ipso  facto  cease,  it  follows  that  there 
cannot  in  that  case  be  trustees  to  whom  notice  may  be  given  under  s.  15, 
and  to  receive  the  purchase-money  under  s.  22 ;  and  the  purchase-money 
must  therefore  be  paid  into  Court  (Re  Dudley,  vM  sup.).  The  proper  course 
where  that  is  not  desired,  is  simply  to  get  trustees  appointed,  who  will  be 
able,  without  express  authority  from  the  Court,  to  sell  under  s.  60,  and  give 
a  discharge  for  the  purchase-money  under  s.  22;  but  if  an  action  be  pending, 
the  sanction  of  the  Court  to  a  sale  must  be  obtained  (either  generally  or  by 
confirming  a  provisional  contract)  :  see  Re  Price,  27  Ch.  D.  552;  R€  Staine^ 
33  Ch.  D.  172 ;  and  a  sale  out  of  Court  may  be  authorised  (Re  Price,  ubi 
sup.). 

By  s.  59,  the  provisions  of  the  Act  are  extended  to  the  case  of  an  infant 
*' seised  of  or  entitled  in  possession,"  so  that  the  infant  is  to  be  deemed 
tenant  for  life  thereof ;  and  the  provisions  of  s.  60  are  therefore  applicable. 
This  would  apply  to  an  infant  seised  in  fee  of  freeholds  or  copyholds,  or 
absolutely  entitled  to  leaseholds.  The  case  where  the  estate  of  the  infant  is 
subject  to  a  gift  over  on  death,  under  age  or  otherwise,  comes  under  s.  58 
(i.,  ii.),  coupled  with  s.  60  ;  see  Re  Morgan,  24  Ch.  D.  114.  In  applying  the 
Act  to  the  case  of  an  infant  absolutely  entitled,  the  instrument  under  which 
his  title  arises  (or,  where  he  takes  by  descent,  under  which  his  ancestor's 
title  arises),  although  not  coming  within  the  definition  in  s.  2,  must 
necessarily  be  deemed  the  settlement.  The  similar  question  as  to  a  tenant 
by  the  curtesy  has  been  dealt  with  by  the  Act  of  1884,  s.  8.  The  S.  E.  A. 
1877,  had,  previously,  by  the  C.  A.  1881,  s.  41,  been  extended  to  infants  seised 
in  fee ;  see  as  to  that  enactment,  Liddell  v.  Liddell,  52  L.  J.  Ch.  207,  31 
W.  E.  238 :  Re  Sparrow,  [1892]  1  Ch.  412. 

In  the  case  of  a  tenant  for  life  being  a  married  woman,  by  s.  61,  if  she 
is  entitled  for  her  separate  use  under  the  old  law,  or  as  her  separate  pro]>erty 
under  the  M.  W.  P.  A.  1882,  she  can  act  alone  as  a.  feme  sole ;  and  a  restraint 
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on  anticipation  is  no  impediment  (a.  61  (6)  ) ;  otherwise,  i,e.,  where  she  was 
married  and  the  settlement  was  made  prior  to  1883,  and  she  is  not  entitled 
fi)r  her  separate  use,  she  and  her  hnsband  together  have  the  powers  of  a 
tenant  for  life,  and  his  concurrence  is  necessary.  If  the  married  woman  is 
an  infant,  the  effect  of  s.  61  (4),  is  to  make  the  provisions  in  s.  60  as  to 
infants  applicable,  with  the  modification  that  the  husband  must  concur 
where  hisjconcurrence  would  have  been  necessary  if  ^e  wife  had  been  of  age. 

In  the  case  of  the  tenant  for  life  being  a  lunatic  so  found  by  inquisition.   Tenant 
the  powers  are  exercisable  by  the  committee  of  the  estate,  under  an  order  for  life 
of  the  Lord  Chancellor  or  other  person  entrusted  by  the  Queen  Sign  Manual   »^**fitic. 
with  the  custody  of  person  and  estates  of  lunatics,  s.  C2 :  see  Re  Ray,  25 
Ch.  D.  464 ;  Be  Gaitakelh  40  Ch.  D.  416.    The  Act  does  not  provide  for  the 
case  of  a  lunatic  not  so  found.  Re  Baggs,  [1894]  2  Ch.  416.    But  as  to  leasing 
powers,  see  the  Lunacy  Act,  1890  (53  Vict.  c.  5),  ss.  120  (h),  122  ;  and  note 
that  the  Act  applies  whether  the  Ixinatic  is  so  found  or  not,  see  s.  116. 

The  original  Act  applied  to  settlements  (past  or  future)  by  way  of  trust  Settle- 
for  sale,  (s.  63),  whether  the  proceeds  of  sale  are  liable  to  be  reinvested  in   ments  by 
land  or  not  (the  marginal  heading  of  the  section  is  in  this  respect  erroneous) ;   ^^^  ^^ 
the  powers  of  the  Act  being  in  that  case  vested  in  the  tenant  for  life  (as     ^V^ 
defined  by  that  section)  of  the  proceeds  of  sale  or  the  rents  until  sale,  or  in 
the  case  of  concurrent  owners  (as  so  defined)  in  such  persons  together ;  the 
clause  was  held  not  to  apply  to  a  deferred  trust  for  sale  {Be  Home,  39  Ch.  D. 
84)  ;  but  see  now  the  S.  L.  A.  1890,  s.  16,  supra.    As  to  the  effect  of  a  sub- 
settlement,  see  Be  Earle,  24  Ch.  D.  144.    The  enactment  in  s.  63  having  been 
found  very  inconvenient  by  reason  of  its  necessitating  (by  s.  56)  the  consent 
of  the  statutory  tenant  or  tenants  for  life  to  sales  and  other  dealings  by  the 
trustees  under  the  trust,  has  been  amended  by  the  Act  of  1884,  which  by   Act  of  1884 
8.  6  (1),  dispenses  with  the  necessity  for  any  such  consent,  and  by  s.  7,   ^  ^  set- 
provides  that  the  powers  conferred  by  s.  63  are  not  to  be  exercised  without  t^^^^nts 
the  leave  of  the  Court ;  and  the  Court  may,  on  the  application  of  the  tenant  ^^j.  ^| 
or  tenants  for  life,  in  any  case  in  which  it  thinks  fit,  give  leave  to  exercise 
all  or  any  of  the  powers ;  and  the  order  is  to  name  the  person  or  persons  to 
whom  leave  is  given,  who  shall  be  deemed  the  proi>er  person  or  persons  (as 
to  giving  this  leave,  see  Be  Harding,  [1891]  1  Ch.  60  j  Be  Bagot,  [1894]  1  Ch. 
177,  Seton  1531) ;  and  so  long  as  the  order  is  in  force  the  powers  vested  in 
the  trustees  for  the  like  purpose  are  suspended,  subject  to  a  provision 
requiring  the  order  to  be  registered  as  a  lis  pendens  for  the  protection  of 
persons  dealing  with  the  trustees. 

See  the  Bules  of  December,  1882 ;  W.  B.  &  C.  409 ;  W.  N.  1882. 

The  Act  leaves  little  occasion  for  recourse  to  the  powers  of  the  S.  E.  A.   S.  E.  A. 
1877,  though  applications  under  that  Act  are  still  occasionally  made,  ante,   ^^^7- 
p.  333,  note  (/).    It  is  also  to  a  large  extent  acted  on  so  as  to  supersede 
sales,  &c.,  under  express  powers,  which  are  only  resorted  to  in  exceptional 
cases ;  but  in  the  case  of  trusts  for  sale,  especially  under  wills,  convenience  is 
usually  in  favour  of  the  trustees  acting. 

Generally  on  the  subject  of  this  note,  see  W.  B.  &  C. ;  Hood  and  Chall. 
Conv.  Acts ;  Seton,  1502  et  seq. 

Settled  land  may  be  registered  at  the  option  of  the  tenant  for  life  (1)  in   Registered 
his  own  name,  (2)  in  the  names  of  trustees  with  power  of  sale;   trustees,   ^"^" 
for  the  purposes  of  the  S.  L.  Acts,  not  having  a  power  'of  sale  cannot  be 
registered  under  this  section,  (3)  in  the  names  of  any  persons  in  whom  an 
overriding  power  of  appointment  is  vested,  L.  T.  A.  1897,  s.  6  (1). 
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The  rights  of  the  beneficiaries  are  to  be  protected  by  proper  restrictions  or 
inhibitions,  see  ib.,  s.  6  (2),  L.  T.  B.  69  et  seq.,  forms  yi.  to  x.  The  settle- 
ment or  a  copy  or  abstract  thereof  is  to  be  filed  in  the  Begistry,  L.  T.  E.  72. 
Begistered  land  may  be  transferred  to  the  uses  of  the  settlement,  and  the 
trustees  are,  or  if  there  are  no  trustees  the  Begistrar  is,  to  see  that  proper 
restrictions  or  inhibitions  are  entered,  L.  T.  A.  1897,  s.  6  (3).  On  the  deatii 
of  the  tenant  for  life,  registered  as  proprietor,  the  trustees  are  to  apply  for 
registration  of  his  successor  with  the  proper  restrictions  or  inhibitions^  if 
there  are  no  trustees,  or  if  they  neglect  to  apply,  any  person  interested 
under  the  settlement  may  apply,  L.  T.  A.  1897,  s.  6  (4),  L.  T.  B.  132, 136. 
When  land  becomes  settled  on  the  death  of  a  sole  registered  proprietor  by 
his  will,  or  otherwise,  his  personal  representatives  are  to  make  the  applica- 
tion, L.T.  A.  1897,  8.  6  (5),  L.  T.  B.  131. 

Where  registered  land  is  settled  by  way  of  trust  for  sale,  the  trustees,  not 
the  tenant  for  life,  are  the  proper  persons  to  be  registered.  It  is  by  no 
means  clear  what  entry  will  be  made  on  the  register  if  an  order  of  Court  is 
made  authorising  the  tenant  for  life  to  exercise  the  powers  of  the  S.  L.  Acts. 
Probably  he  can  be  registered  as  proprietor  with  a  proper  inhibition,  but  in 
most  cases  this  will. not  be  done,  the  trustees  will  remain  registered  as 
proprietors,  and  it  will  be  their  duty  to  make  the  proper  transfer  to  carry 
out  the  sale  made  by  the  tenant  for  life. 

Having  regard  to  the  possibility  of  a  sale  by  the  tenant  for  life  being 
afterwards  impugned  by  a  remainderman  it  will  be  desirable  for  the 
trustees  to  retain  evidence  that  in  making  the  transfer  they  acted  minis- 
terially only;  for  it  will  be  observed  that  the  transaction  as  appearing 
on  the  register  appears  to  be  a  transfer  made  by  them  on  a  sale  by  them. 

The  L.  T.  A.  1897,  s.  6,  which  deals  with  the  registration  of  settled  land 
speaks  of  a  "  tenant  for  life,"  which  phrase  is  to  bear  the  same  meaning 
as  it  bears  in  the  S.  L.  Acts,  1882  to  1890,  and  says  nothing  about  persons 
having  the  powers  of  a  tenant  for  life  "—see  S.  L.  A.  1882,  s.  58.  It  wiU, 
however,  be  observed  that  as  such  persons  are  trustees  with  power  of  sale, 
S.  L.  A.  1882,  s.  53,  they  can  be  registered  as  proprietors  under  the  L.  T.  A. 
Probably  it  will  be  held  in  case  of  a  contest  between  a  person  having  the 
powers  of  a  tenant  for  life  and  trustees  with  power  of  sale  that  the  former 
has  a  right  to  be  registered  as  proprietor  under  L.  T.  A.  1897,  s.  6. 

The  powers  conferred  on  an  infant  by  the  L.  T.  A.  may  be  exercised  on  his 
behalf  by  his  guardian,  L.  T.  A.  1875.  s.  88.  If  therefore  an  infant  seised  in 
fee  is  registered  as  proprietor,  and  a  sale  of  his  land  is  made  under  S.  L.  A. 
1882,  s.  59,  by  a  person  appointed  to  exercise  the  powers  of  that  Act  on  his 
behalf,  his  guardian  appears  to  be  the  proper  person  to  execute  the  transfer 
for  carrying  the  sale  into  effect. 

Where  the  infant  is  a  tenant  for  life  or  a  person  having  the  powers  of  a 
tenant  for  life,  the  trustees  of  the  settlement  for  the  purposes  of  the  S.  L.  A. 
have  power  of  sale  (S.  L.  A.  1882,  s.  60),  and  therefore  can  be  registered  as 
proprietors,  but  the  option  conferred  on  the  tenant  for  life  under  L.  T.  A. 
1897,  s.  6,  must  be  exercised  by  the  guardian  of  the  infant.  If  the  infant's 
intereot  is  not  to  arise  till-  he  attains  21,  the  trustees  are  the  only  persons 
who  can  be  registered. 
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XVIII. 

CONVEYANCE  of  Freeholds  hy  Tenant  foe  Life  under  prkq-xviii. 
the  Settled  Land  Acts.  Adapted  to  a  sale  hy  Auction 
or  Private  Contract.  Variations  where  the  Trustees 
are  appointed  hy  the  Court,  where  the  Purchase 
Money  is  paid  into  Court,  foi'  a  Sale  of  the  Mansion 
House  or  land  occupied  vH,th  it,  and  where  a  Bight  of 
Way  is  Reserved  (a). 

Parties^  A.,  tenant  for  life,  1 ;  B.  &  C,  trees,  2  ;  D.,  pchasei', 
8 :  Whas  by  an  indre  of  settlemt  dated,  &c.,  or,  "  the  will 
dated,  &c.,  &  proved  on,  &c.,  of  X.,  of,  &c.,  deced,'*  the  hds  Reciuis. 
hby  assured  [togr  with  othr  hds]  were  assured  to  the  use  of  the  ^<^**ie'»«°*' 
sd  A.  for  his  life,  or,  "  to  uses  under  wch  the  sd  A.  is  now  tenant 
for  life  in  posson  thof,**  or,  "  is  now  benefly  entled  to  the  posson 
or  rect  of  the  rents  &  profits  thof  durg  his  life,'*  or  set  out  the 
liinans  down  to  Union  to  A.,  "with  remrs  over,"  &  the  sd 
settlemt  [will]  contains  a  power  of  sale  of  the  sd  hds  & 
premes  thby  settled  exercisable  by  the  sd  trees  or  the  survors 
or  survor  of  them  with  the  consent,  &c.,  or,  "  wch  is  now 
vested  in  the  sd  B.  &  C.  with  the  consent  of  the  sd  A."  or, 
**  &  the  sd  B.  &  C.  &  the  survors  &  survor  of  them  were  thby 
appted  trees  &  tree  thof  for  the  pposes  of  the  Settled  Land 
Acts,  1882  to  1890,"  dt  add  any  further  recitals  necyto  shmv  that 
A.  is  tenant  for  life  oi'  limd  oivner,  dc  B.  d  C  trees  within  the 
Acts  (b) ;  And  whas  the  sd  A.  by  virtue  of  the  powers  vested  Agreement. 


(a)  See  note  on  the  S.  L.  Acts,  p.  467  et  aeq.,  and  as  to  the  power  of  the 
tenant  for  Ufe  to  convey,  see  p.  471.  If  the  money  is  paid  into  Court  the 
trustees  need  not  be  parties,  but  if  it  is  paid  to  them,  they  usually  are. 

(6)  If  the  settlement  contains  no  appointment  of  trustees  within  the 
meaning  of  the  Act,  add,  "  And  WHAS  at  the  date  of  the  Order  next    Variation 

hinafter  recited  there  were  not  any  trees  of  the  sd  settlemt  trustees 
[will]  for  the  pposes  of  the  Settled  Land  Acts,  1882  to  1890 ;  are  ap- 
And  whas  by  an  order  of  the  Chancery  Divon  made  by  Mr.  tbrcourtf 

Justice on  the day  of on  the  applicon  of  the 

sd  A.,  the  sd  B.  &  C.  were  appted  &  they  now  are  the  trees  of 
the  sd  indre  of  settlemt  [will]  for  the  pposes  of  the  sd  Acts.'' 

See  the  Bules  under  the  Act,  Form  xix. ;  and  above,  p.  473,  note. 
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pREcxvin.  in  him  by  the  Settled  Land  Acts,  1882  to  1890,  has  agrd 
with  the  sd  D.  for  the  absolute  sale  to  him  of  the  hds  hby 
assured  &  the  inhance  thof  in  fee  simple  in  posson  [subjt  to 
such  reservon  of  a  rt  of  way  as  is  hinafter  contd]  for  the  sum 
of  £ (a) :  [Recital  introdiLCtory  to  covt  for  prodon  ofdeed^. 

Wit-  p.  382 ;  NOW  THIS  INDEE  WITNETH  that  in  psuance  of 

nesseth. 


VariationB 
for  sale  of 
mansion- 
house,  &c. 


Variation 
where 
purchase 
money  paid 
into  Court. 


As  to 
recitals  of 
notices. 


(a)  If  the  principal  mansion  honse,  or  land  occupied  with  it  is  sold  with 
the  consent  of  the  trustees,  say,  **  And  WHAS  the  sd  A.,  by  virtue, 

&c.,  as  above,  has,  with  the  consent  of  the  sd  B.  &  C,  agrd, 

&C."    If  the  sale  is  with  the  approval  of  the  Court,  add,  "  And  WHAS  by 

an  order  of  the  Chancery  Divon  made  by  Mr.  Justice on 

the  day  of  ,  the  sd  A.  was  authorised,  &c."  recite 

order  giving  general  authority  to  sell  the  mansion  house,  &c.,  see  rules 
under  the  Act,  Form  vi. ;  or  if  a  conditional  contract  was  entered  into, 

**  And  WHAS  by  a  mem  of  agrmt  dated,  &c.,  &  made,  &c.,  the 
sd  A.  agrd  with  the  sd  B.  subjt  to  the  approval  of  the  Chan- 
cery Divon  being  obtained  as  hinafter  mentd  for  the  sale,  &c. ; 
And  WHAS  by  an  order  of  the  Chancery  Divon  made  by  Mr. 

Justice on  the day  of ,  the  sd  condonal  contract 

was  approved  &  the  sd  A.  was  authorised  to  carry  the  same 
into  effect." 

A  general  authority  to  seU  according  to  the  form  in  the  rules  is  of  course 
to  be  preferred  to  a  conditional  contract  confirmed  by  the  Court,  as  the 
contract  in  the  latter  case  becomes  part  of  the  title.    If  the  money  is  paid 

into  Court,  add,  **  And  WHAS  the  sum  of  £ was  pd  by  the  sd 

D.  to  the  sd  A.  by  way  of  deposit  on  the  contract  for  the  sd 
sale    &    pchase    being  entd   into ;    And  whas   the  sum  of 

£ ,    being   the  amt  of  the  sd  deposit  less  the   sum   of 

£ deducted  for  the  costs  of  paying  in  the  same  was  on  the 

day  of pd  by  the  sd  A.  into  Ct  to  the  credit  of,  &c.. 

And  the  sum  of  £ being  the  balce  of  the  sd  pehase-moy 

of  £ ,  after  deductg  the  sd  deposit  &  the  sum  of  £ in 

respt.of  the  costs  of  the  paymt  of  such  balce  into  Ct,  was  on 
the day  of pd  by  the  sd  D.  by  the  diron  of  the  sd  A. 

into  Ct  to  the  acct  afsd."     See  the  S.  L.  A.  Rules,  1882  (13). 

As  purchasers  dealing  bond  fide  are  protected  by  s.  45  of  the  S.  L.  A.  1882, 
a  recital  that  the  notices  required  by  that  clause  have  been  given  should  not 
be  inserted,  but  it  should  be  made  to  appeax  that  there  were  trustees  to 
whom  notice  might  have  been  given  under  that  section,  or  who  might  have 
waived  notice  under  the  S.  L.  A.  1884,  s.  5.  If  the  settlement  was  made 
since  the  Act  and  contains  a  provision  that  notices  under  that  section  shaU 
not  be  necessary,  this  may  be  recited. 
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the  sd  reeited  agnnt  (6)  &  in  conson  of  the  sum  of  £ now  »»«^wJ- 

pd  by  the  sd  D.  by  the  diron  of  the  sd  A.  to  the  sd  B.  &  C.  as 
such  trees  as  afsd  (the  rect  whof  they  the  sd  B.  &  G.  do  hby 
acknowe  (c),  &  the  paymt  whof  in  mner  afsd  the  sd  A.  doth 
hby  acknowe),  the  sd  A.  as  benefl  owner  by  virtue  of  the  powers 
vested  in  him  by  the  Settled  Land  Acts,  1882  to  1890,  &  of 
every  or  any  other  power  enabig  him  in  this  behalf  (d)  doth 
hby  grt  &  convey  unto  the  sd  D.,  peels,  p,  885,  et  seq.  (e) : 
To  HOLD  the  same  premes  Unto  &  to  the  use  of  the  sd  D.,  his  Habendum 
hrs  &  assns  (/),  subjt  to  the  leases  &  tenancies  aflfectg  the  sd  ^^J' 

(b)  If  the  money  is  paid  into  Court,  say,  ''  in   COnson  of  the  respive 

sums  of  £ &  £ makg  togr  £ so  pd  into  Ct  as  afsd 

by  the  sd  D.  (the  paymt  whof  in  mner  afsd  the  sd  A.  doth  hby 
acknowe)  the  sd  A.  as  benefl  owner,  &c." 

(c)  If  the  troBtees  are  not  made  parties,  say,  "  the  rect  whof  is  intd 

to  be  acknowed  by  a  mem  endorsed  on  or  written  at  the  foot 
of  these  psnts  &  signed  by  the  sd  B.  &  C,  &  the  paymt  whof 
in  mner  afsd  the  sd  A.  doth  hby  acknowe." 

(d)  For  a  mansion-house^  &c.,  say,  *'  with  the  consent  (hby  testified) 
of  the  sd  B.  &  C,"  or  "  &  with  the  approval  of  the  Chancery 

Divon  as  appears  by  the  hinbfe  recited  order  of  the day 

of ." 

(e)  Under  the  G.  A.  1881,  s.  63,  the  conveyance  includes  aU  the  estate, 
legal  or  equitable,  which  the  vendor  has  power  to  convey,  t.e.,  which  is  the 
"  subject  of  the  settlement^"  see  p.  399,  note. 

(/)  The  words  **  dischged  from  all  the  limons,  powers  & 
provons  of  the  settlemt,  &  from  all  estes,  intts,  &  chges 
subsistg  or  to  arise  thereunder,"  (foUowing  the  language  of  the 

S.  L.    A.,   1882,  8.  20,)  are  sometimes  inserted  here,   but  are  of  course 


On  a  conveyance  under  the  ordinary  express  power  in  a  settlement  effected  As  to 
by  revocation  and  appointment  of  the  use,  or  under  the  S.  E.  A.  1877,  s.  22,  mccession 
wliich  has  a  similar  operation,  the  liability  to  the  succession  duty,  see  the     ^^* 
Succession  Duty  Act,  1853,  s.  42,  payable  under  the  settlement,  is  shifted 
from  the  land  to  the  purchase-money  and  the  investments  tiiereof  (Re 
Warner^  17  Ch.  I),  711),  and  the  effect  of  a  conveyance  under  the  S.  L.  A.,  as 
by  8. 20  it  pnmies  the  land  discharged  from  the  limitations  of  the  settlement^ 
is  the  same,  see  35  Sol.  J.  278,  and  is  so  treated  in  practice. 

Where,  however,  the  sale  is  made  after  a  d««th  which  creates  a  succession 
any  unpaid  instalments  of  succession  duty  are  treated  in  practice  as  a  charge 
on  the  property.  See  35  SoL  J.  359.  Where  the  liability  to  the  duty  arises 
mxder  an  instrument  priorto  and  overriding  the  settlement  under  which  the 
sale  is  made,  it  is  generally  considered  that,  notwithstanding  Dugdale  v. 

K.E. — ^VOli.   I.  31 
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pRBcxYni.  respive  premes :  [^Add,  if  required,  provo  restiicig  A.'s  implied 
covtsfm-  title,  p.  419,  form  ii. ;]  lAcknmt  d  undertakg  by  A.  or 
acknmt  by  B,  d  C,  as  the  case  viay  be,  as  to  munimts,  p.  426.] 
In  wits,  &c. 

[^Sclidle  of  Munimts,'} 


PRKO.  XIX. 


Recitals. 


Settlement 
or  will  (6). 


Est-ate 
duty. 


CONVEYANCE  of  Leaseholds  by  Tenant  for  Life  under 
the  Settled  Land  Acts,  where  the  Settlement  was  by 
way  of  Trust /or  Sale  (a). 

Parties,  A.,  tenant  for  life  or  limd  owner,  1 ;  B.  &  C.  trees,  2 ; 
D.,  pchaser,  8.  Recite  the  lease,  p.  361,  d  devolon  of  title,  if  any , 
to  the  settlor,  p.  366  :  And  whas  under  or  by  virtue  of  an  indre, 
dated,  (fee,  &  made,  &c.  [&  of  anor  indre  bearg  even  date 


Reserva- 
tion of 
right  of 
way. 


Meadows,  L.  B.  9  Ex.  212,  6  Ch.  501,  the  property  sold  remains  liable  to  tiie 
duty.     See  2  Dav.  Prec.  Pt.  1,  313. 

A  sale  made  under  a  power,  either  express  or  statutory,  necessarily  passes 
the  land  free  from  Estate  Duty  under  the  F.  A.  1894,  becoming  payable  on 
the  subsequent  death  of  a  tenant  for  life,  as  when  that  event  occurs  the 
property  sold  "  will  not  pass."  But  the  case  is  different  when  the  sale  i» 
made  after  the  death,  as  in  that  case  under  s.  9  (1)  a  rateable  part  of  the 
duty  becomes  charged  on  the  proi>erty  "  passing  on  the  death." 

Where  a  right  of   way  is  reserved   to   go  with   the  settled  estate,  th& 

habendum  will  be,  *'  UNTO  the  sd  D.  &  his  hrs,  svhjt  to  leases,  dc, 
To  THE  USE  that  the  sd  A.  &  his  succors  in  title  under  the 
hinbfe  recited  indre  of  settlemt  [will]  [if  the  legal  este  w  in  the 
trees,  say  the  sd  B.  &  C],  their  hrs  &  assns,  &  his  &  their 
tenants  shl  &  may  for  ever  hrafter  have  full  &  free  rt,  &c.,"^ 

see  pp.  391,  392.  As  to  the  creation  of  easements  by  limitation  of  the 
use,  see  the  C.  A.  1881,  s.  62,  above,  p.  394,  note.  As  to  registration,  see 
L.  T.  JR.  178. 

For  a  form  of  consent  to  the  sale  by  an  incumbrancer  on  the  life  estate  of 
the  tenant  for  life,  see  Direction  and  Consxnt. 

(a)  See  p.  467,  et  seq.,  note ;  as  to  trusts  for  sale,  p.  477  ;  and  as  to  registered 
land,  pp.  449,  478.  For  the  variations  where  trustees  are  appointed  by  the 
Court  for  the  purposes  of  the  Act,  where  the  purchase-money  is  paid  into 
Court,  and  for  a  mansion-house,  &c.,  see  the  last  Precedent,  and  the  notes 
thereto. 

(6)  If  the  land  was  purchased  under  the  usual  power  in  a  marriage  settle- 
ment or  wiU  of  personalty,  the  recital  may  be,  "  And  WHAS  bj''  an  indre 

dated,  &c.,  &  made,  &c.,  the  convce,  the  hds  hby  assigned  were 
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thwith,  &  made,  &c.],  or,  "  the  will  of  X.,  deced,  dated,  &c.,  &  pbeo^ix, 
proved,  &c.,"  the  sd  hds  &  premes  became  &  are  now  vested  in 
the  sd  B.  &  C,  the  psnt  trees  of  the  same  indre  [respive  indres], 
or,  "  will,"  upon  trust  at  any  time  with  the  consent  in  writg  of 
the  sd  A.  to  sell  the  same  or  any  pt  or  pts  thof,  &  the  sd  A.  is 
benefly  entled  to  the  posson  or  rect  of  the  rents  &  profits  of  the 
same  premes  durg  his  life  or  until  the  same  shl  be  sold,  or, 
recite  the  material  pts  of  the  deed  or  deeds  of  settlemt  or  will  at 
length,  d'  any  suhseqt  events  showg  that  A,  is  a  limd  owner,  ct  B. 
it'  C.  are  trees  for  sale  within  the  Act,     Order  of  Ct  under  the 
Settled  Land  Acts  authoiisg  A.  to  exercise  the  powers  of  the  Acts, 
see  p.  380 :  And  whas  the  sd  A.,  by  virtue  of  the  powers  vested  Agreement, 
in  him  under  the  Settled  Land  Acts,  1882  to  1890,   &  the 
hinbfe  recited  order  of  Ct,  has  agrd  with  the  sd  D.,  &c.,  recital 
^}f  agreemt  for  sale  p.  378,  form  n. ;  {Recital  introdiictory   to 
covt  for  prodon  of  deeds,  tic,  p.  382]  :  NOW  THIS  INDEE  Wit- 
WITNETH  that  in  psuance,  &c.,    conson,  <t  rect,   as  in   last 
Precedent,  the  sd  A.  as  benefl  owner,  &  by  virtue,  &c.,  as  in  last 
Precedent,  doth  hby  assn  &  convey  unto  the  sd  D.,  peels,  p.  389,  Aaaign- 
form  xvin. ;  Habendum,  p.  404,  form  xrv.     [Proio,  if  required,  '"®"  ' 
restrietg  A.'s  implied   covts  for  title,  p.  419,  form  ii.,  mutatis 
mntandis'\ ;  {Covt,  if  required,  by  D.  with  B.  dc  C.  to  pay  rent, 
cC'c,  p.  427,  form  i.] :  {Acknmt  d'  undertakg  by  A,,  oracknmt  by 
B.  d'  C.  as  to  munimts,  p.  426.]     In  wits,  &c. 

{Schdle  of  Muni77its.2 

assigned  to  the  sd  B.  &  C,  for  the  residue  of  the  sd  term,  upon  Variation 
the  trusts  by  a  certn  indre  of  settlemt,  dated,  &c.,  &  made,  hag%*een" 
&c.,  or,  *  the  will  of  X.,  deced,  dated,  &c.,  &  proved,  &c.'  decld  purchased 
concerng  the  hds  thby  authorised  to  be  pchased  with  the  trust  p^^.^^  «> 
nioys  thrunder  or  such  of  the  same  trusts  as  were  then  sub-  invest  in 
sistg  &  capable  of  takg  effect,  being  (amongst  other  trusts)  for 
the  sale  of  the  sd  hds  by  the  sd  trees  with  the  consent  of  the 
sd  A.,  &  for  paymt  of  the  rents  &  profits  thof  until  sale  to  the 

sd  A.  durg  his  life,"  or  in  the  not  uncommon  case  of  the  purchase 
having  been  made  partly  out  of  the  husband's  and  partly  out  of  the  wife's 

fortune,  "  for  the  paymt  of  the  rent  &  profits  thof  until  sale  as 
to  pt  to  the  sd  A.  durg  his  life,  &  as  to  the  other  pt  to  the 
sd  E.  durg  her   life  for   her   separate   use  witht  power  of 

anticipon."  In  the  latter  case  both  A.  and  E.  would  be  necessary  con- 
veying parties. 
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PB«a  XX.  CONVEYANCE  of  Copyholds  wnd  Grant  of  a  Bight  of 

Way  over  adjoining  freeholds  under  ilie  Bettled  Land 
Acts,  by  a  tenant  for  life  under  a  will  containing  a 
Chabob  0/ Debts  (a). 

Parties^  k.y  tenant  for  life,  1 ;  B.  &  C,  trees  dc  exs,  2  ;  D., 
Beoitals.  pchoser,  8.  Whas  X.,  of,  &c.,  deced,  by  his  will,  dated,  &c., 
Settlement,  after  bequeathg  certn  legacies  &  chging  his  debts  &  legacies  on 
his  real  este  in  aid  of  his  psonal  este,  devised  his  freehd 
estes  &  hds,  includg  the  hds  over  wch  a  rt  of  way  is  hby 
grted,  to  certn  uses  under  wch  the  sd  A.  is  tenant  for  life  in 
posson  thof,  &  the  sd  £.  &  C.  are  trees  of  the  sd  will  with  a 
power  of  sale  over  the  sd  hds  &  premes,  exercisable  with  the 
consent  of  the  sd  A.,  &  the  sd  tester  devised  his  copyhd  hds, 
includg  the  copyhd  hds  hby  assured  to  the  use  of  the  sd 
B.  &  C,  &  their  hrs  upon  the  like  trusts,  &  subjt  to  the  like 
powers  &  provons  as  were  in  &  by  the  sd  will  decld  &  contd  of 
&  concerng  the  sd  freehd  hds,  or  as  near  thto  as  the  different 
tenure  of  the  ppty  wd  admit,  &  the  sd  tester  appted  the  sd  B. 
&  C.  exs  of  his  sd  will :  Death  d  probate  p.  874,  admittce  of 


Ab  to  effect  (a)  See  note  on  the  Acts,  p.  467  et  seq.,  and  the  variations  to  Precedent 
of  charge  XVTII.  Where  the  proi)erty  is  subject,  under  the  will  of  the  settlor  (as  in 
of  debts  or  ^jj^  case)  or  a  prior  owner,  to  an  express  or  implied  charge  of  debts  or 
legacies,  60  as  to  create  or  imply  a  power  of  sale  or  mortgage  in  the  execotora 
or  trustees  to  raise  money  for  the  purpose  (as  to  which  see  2  Day.  Prec.,  pt.  2, 
p.  471  et  seq,  note),  it  has  to  be  considered  whether  the  tenant  for  life  can 
make  a  good  title  without  the  concurrence  of  the  executors  or  trustees.  If 
the  settlement  was  made  by  the  wiU  itself  it  is  conceived  that  being  a 
floating  charge  it  woidd  be  overreached  by  the  conveyance  to  the  purchaaer 
under  the  S.  L.  A.  1882,  s.  20  (2) ;  but  if  the  will  was  prior  to  the  aetOe- 
ment,  this  would  not  be  so,  see  s.  20  (2,  i.).  It  is  necessary  in  the  latter  aad 
better  in  the  former  case  that  the  executors  or  trustees  should  join  in  the 
conveyance  to  confirm  the  sale  and  give  a  discharge  for  the  purchaae^money. 
The  purchase-money  should  in  either  case  be  paid  to  the  executors  <^ 
trustees  of  the  will,  which  is  in  accordance  with  RS.  21  and  22  of  the  Axt,  as 
capital  money  is  applicable  thereunder  in  the  first  place  in  payment  of 
claims  paramount  to  the  settlement,  and  subject  thereto  is  payable  to  the 
trustees  of  the  settlement ;  and  their  receipt  is  the  only  proper  diechajrge  to 
the  purchaser  even  though  the  money  is  not  in  fact  wanted  to  pay  debts  or 
Registered  lega^ciei.  If  the  land  is  registwed  the  transfer  can  be  made  by  the  peBsonal 
land.  representatives  on  production  of  the  probate,  L.  T.  B.  130. 
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trees,  p.  358,  form  xi.  {h) ;  And  whas  the  sd  A.,  by  virtue  of  "]^* 
the  powers  vested  in  him  under  the  Settled  Land  Acts,  1882  to 
1890,  has  agrd  with  the  sd  D.  for  the  sale  &  convce  &  grt 
to  him  of  the  copyhd  hds  hinafter  descd  &  hby  assured, 
&  the  inhance  thof  in  posson  accdg  to  the  custom  of  the 
manor,  &  also  of  the  rt  of  way   hinafter  grted,   free   from 

incumbces,  for  the  sum  of  £ :  And  whas  the  sd  B.  &  C,  ^^m«nt 

in  whom  as  exs  or  trees  of  the  sd  will  a  power  of  sale  or  mtge  ton  and 
of  the  hds  thby  devised  for  raisg  moy  for  paymt  of  the  debts  &  ^^^ 
legacies  of  the  sd  testor  is  considered  to  be  vested  by  virtue  of 
his  will,  have  at  the  reqt  of  the  sd  A.,  &  to  perfect  the  title  of 
the  sd  D.,  agrd  to  join  in  these  psnts  for  the  ppose  of  confirmg 
the  sd  sale,  &  givg  a  dischge  for  the  sd  pchase-moy  as  hinafter 
appears;  {^Recital  introductory  to  covt  for  prodon   of  deeds, 
p.  882] :  NOW  THIS  INDKE,  &c.,  pchase  vwypdtoB.  dk  C.  Wit- 
"as  exs  &  trees  of  the  sd  will,'*  see  Precedent  XVIII.,  the  sd  ^^^ 
A.,  as  benefl  owner,  by  virtue  of  the  powers  vested  in  him  under 
the  Settled  Land  Acts,  1882  to  1890,  &  of  every  other  power 
enablg  him  in  this  behalf,  doth  hby  with  the  concurrce  of  the  Orant 
sd  B.  &  C.  grt  &  convey  unto  the  sd  D.,  copyhd  peels,  p.  885  et 
seq.;  And  also  full  &  free  liberty  for  the  sd  D.,  his  hrs  &  ^^*^^ 
assns,  the  owners  &  occupiers  of  the  sd  copyhd  premes  hby 
assured,  continue  as  at  p.  891,  form  xxix..  To  hold  the  same 
free  &  dischged  from  the  debts  of  the  sd  X.,  &  the  legacies 
bequed  by  his  will  Unto  &  to  the  use  of  the  sd  D.,  his  hrs  &  Haben- 
assns,  but  as  to  the  sd  copyhd  premes  accdg  to  the  custom  of 
the  sd  manor,  &  by  and  under  the  rents,  fines,  suits,  &  services 
due  &  accustomed  for  the  same,  &  as  to  the  sd  rt  of  way  to 
the  intent  that  the  same  may  be  annexed  in  enjoymt  to  the  sd 
copyhd  premes :  {^Acknmt  d  undertakg  as  to  munimts,  p.  426]. 

In  wits,  &c. 

{Schdie  of  Munimts.'] 

^^^..^^  —  -  -■  -  —  -    —  -  —  —  — 

(6)  Ab  to  the  power  of  the  tenant  for  life  to  convej  oopyholda,  see  p.  471  As  to  oon- 
•(  $€q.,  note ;  and  as  to  the  power  to  sell  an  easement  over  the  settled  estate,  yeyanoe  of 
see  the  8.  L.  A.  1882,  s.  8  (i).    It  is  conceiyed  that  an  easement  over  free-  eopy^oldsj 
hold  land  may  be  gpranted  so  as  to  be  annexed  in  enjoyment  to  copyholds, 
the  legal  effect  being  the  same  as  if  it  had  been  acquired  by  prescription. 
The  recitals  should  show  in  whom  the  legal  estate  is  Tested.    If  the  trustees 
of  a  wiU  have  not  been  admitted,  and  the  tenant  for  life  sells  under  the 
8.  L.  A0t8,  only  one  fine  is  payable  i  Re  Naylor,  84  Ch.  D.  217. 
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PRBa  XXI. 


Recitals. 

Title  of 
infant. 


Order  ap- 
pointing 
persons  to 


CONVEYANCE  under  the  Settled  Land  Acts  of  Free- 
HOLDS  belonging  absolutely  to  an  Infant  (a). 

Parties,  A.  &  B.,  the  paons  apptd  by  the  Ct  to  sell  cC'  convey 
or  the  trees  of  the  settlemt,  1 ;  C,  pchaser,  2.  Whas  K.  an 
infant  under  the  age  of  twenty-one  yrs  is  seised  of  the  hds  hbv 

assured  wch  form  pt  of  the este  hinafter  mentd  for  an 

este  in  fee  simple  in  posson  free  from  incumbces  under  or  by 
virtue  of  an  indre,  (fee,  or,  "the  will  of,  &c./'  or,  "as  hr  at 

law  of who  died  seised  thof  intestate  on,  &c."     And  whas 

at  the  date  of  the  order  hinafter  recited  there  were  no  trees 
with  power  of  sale  over  the  sd  este  or  orwise  for  the  pposes  of 
the  Settled  Land  Acts,  1882  to   1890,    in   relon    thto;  And 

WHAS  by  an  order  of  the  Chancery  Divon  made  on  the 

day  of  by  Mr.  Justice in  the  mre  of,  &c.,  it  was 

ordered  that  the  power  of  sale  k  convce  &  other  powers  con- 
ferred upon  tenants  for  life  by  the  Settled  Land  Acts,  1882  to 
1890,  might  be  exercised  by  the  sd  A.  &  B.  on  behalf  of  the  sd 
K.  durg  his  minority  over  or  in  relon  to  the  — —  este,  &  it  was 
further  ordered  that  on  a  sale  of  any  pt  of  the  sd  este  the 
purchase-moy  shd  be  pd  into  Ct  to  the  credit  of,  &c.  (fc) ;  And 
WHAS  the  sd  A.  &  B.  have,  by  virtue  of  the  powers  conferred 
on  them  by  the  sd  recited  order  agrd  with  the  sd  C.  for  the 


(a)  See  p.  467  et  $eq.,  note ;  and  as  to  infants,  p.  476 ;  and  as  to  registered 
land,  p.  478. 

(b)  The  purchase-money  mast  be  paid  into  Conrt  in  this  case ;  Be  Dudley, 
35  Ch.  D.  338,  p.  476,  note.  If  the  trustees  have  a  power  of  sale  under  the 
settlement  or  will,  they  may  sell  under  that  power  or  imder  the  statutory 
power  without  any  order  of  the  Court ;  and  it  wiU  probably  be  a  matter  of 
indifference  which  course  is  adopted,  unless  it  be  with  reference  to  the  re- 
investment of  the  purchase-money.  If  the  sale  is  made  under  the  statutory 
power  the  foUowing  recital  should  be  added:  '*  And  by  the  sd  indre 

[will]  a  power  of  sale  of  the  sd  hds  is  vested  in  the  sd  A.  &  B. 
as  the  psnt  trees  thof  durg  the  minority  of  the  sd  K^"  or  "  the 
sd  A.  &  B.  were  appted  trees  of  the  sd  hds  for  the  pposes  of 
the  Settled  Land  Acts,  1882  to  1890."    If  the  sale  is  made  by  the 

trustees  under  the  Act,  they  can  seU  the  mansion-house,  or  land  held  witii 
it,  of  their  own  authority  and  without  an  order  of  the  Ck>urt. 
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absolute  sale  to  him  of  the  hds  hby  assured  &  the  inhance    pa»o.  xxi. 

thof  in  fee  simple  in  posson  for  the  sum  of  £ ;  {Recital 

introductory  to  covt  for  prodon  of  deeds,  p.  882 ;]  recital  of 
jpaymt   into    Ct,   see    p.   480,   note  :     NOW    THIS    INDEE  wit- 
WITNETH  that  in  psuance,  &c.,  &  in  conson  of  the  sum  of  ''^*^- 

£ now  pd  by  the  sd  C.  into  Ct  as  afsd,  the  sd  A.  &  B.  by 

virtue  of  the  powers  conferred  on  them  by  the  Settled  Land 

Acts,  1882  to  1890,  &  under  the  sd  order  of  the day  of 

&  by  virtue  of  every  other  power  enablg  them  in  this  behalf, 
do  hby,  on  behalf  of  the  sd  K.,  grant  &  convey  unto  the  sd  C, 
Peels,  p.  385  et  seq..  To  hold  the  same  premes  Unto  &  to  the  Qn,nu 
USE  of  the  sd  C,  his  hrs  &  assns  :  And  the  sd  A.  &  B.  as  well  Habendum 
on  their  own  respive  behalf  as  on  behalf  of  the  sd  K.  (c)  hby  ^^"^^ 
acknowe  the  rt  of  the  sd  C.  to  the  prodon  of  the  munimts  foe. 
naentd  in  the  schdle  hto  (wch  are  in  the  custody  of  the  sd  K.  or  ^^^\ 
of  the  sd  A.  &  B.  in  his  rt)  &  to  delivery  of  copies  thof.    In  as  to 
^^TS,  &c.  ^^^ 

{Schdle  of  Munimts,'} 


(e)  There  may  be  questions  as  to  who  has  in  law  the  custody  of  the  deeds 
belonging  to  the  infant  in  this  case,  and  as  to  the  legal  effect  of  the  acknow- 
ledgment ;  see  p.  421,  note.  The  above  form  may  obviate  questions  as  far 
as  the  case  admits. 
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pRio.  xxii.  CONVEYANCES  of  Freeholds  by  the  Pebbonal 

Bepresbntatiyes  of  a  Deceased  (a). 

Parties^  A.  &  B.,  personal  representatives,  1 ;  C-,  pchaser,  2, 
Recite  will  of  X.,  death,  probate,  or  death  of  X,  intestate  and 
letters  ofadmon,  seizin  of  X.,  agreement  for  sale,  **  by  virtue  of 
the  powers  conferred  on  them  by  the  Land  Transfer  Act,  1897." 
NOW  THIS  INDRE  WITNETH  that  in  psuance,  &c.,  conson, 
receipt,  they  the  sd  A.  &  B.  as  psoni  representatives  of  X., 
deced,  by  virtue  of  the  powers  conferred  on  them  by  the  Land 
Transfer  Act,  1897,  and  of  every  other  power  in  this  behalf 
them  enablg,  do  hby  grt  unto  the  sd  C,  peels,  habendum  to 
pchaser  in  fee.     In  wits,  &c. 

DeTolution        (a)  See   poet,  p.  908,  Precedent   VI.      The   L.    T.    A.    1807,  prorides 
^^^  (8.    1)   that  real   estate  (which  does  not  include    copyholds   or   certain 

death  after  ^^^^^^^tomary  freeholds  (suh-s.  4)  but  does  include  real  estate  over  which 
1897.  tho  testator  exercises  by  will  a  general  power  of  appointment  (sub-s.  2)  ) 

Tested  in  any  person  dying  after  1897  without  a  right  in  any  other 
person  to  take  by  survivorship,  shall  devolve  on  his  death,  notwith- 
standing any  testamentary  disposition,  on  his  personal  representatives  or 
representative,  as  if  it  were  a  chattel  real,  who  have  (s.  2)  to  administer  it 
as  if  it  were  personal  property,  therefore  they  can  sell  or  mortgage  it. 
Under  s.  3  they  may  assent  to  a  devise  or  convey  the  land  to  any  person 
entitled  to  it,  and  either  subject  to  a  charge  for  any  money  which  they  are 
liable  to  pay,  or  without  such  charge ;  and  on  such  assent  or  conveyance, 
subject  to  a  charge  for  all  moneys  (if  any)  which  they  are  liable  to  pay,  aU 
their  liabilities  in  respect  of  the  real  estate  will  cease,  except  as  to  acts  done 
or  contracts  entered  into  by  them  before  the  assent  or  conveyance.  After 
the  expiration  of  one  year  from  the  death  of  the  owner  of  any  land,  the 
person  entitled  to  the  land  can  obtain  an  order  of  Court  requiring  the 
personal  representatives  to  convey  it  to  him.  The  question  whether  a 
devisee  or  heir  to  whom  the  personal  representatives  have  conveyed  the  real 
estate  of  the  testator  charged  with  the  payment  of  any  money  which  the 
personal  representatives  are  liable  to  pay,  can  convey  the  land  to  a  pur- 
chaser free  from  the  charge,  possibly  depends  upon  the  nature  of  the 

charge.    Where  the  charge  is  for,  in  the  words  of  the  Act,  *'  all  moys 

wch  the  psonal  repres  are  liable  to  pay,"  or  '*for  debts  of 
the  deced,"  or  for  "  the  debts  &  legacies    of    the  deced," 

it  is  pretty  dear  that  the  devisee  or  heir  can  sell  free  from  the  charge,  as, 
if  the  purchaser  had  to  see  that  the  purchase-money  was  applied  in  payment 
of  the  charge,  he  would  have  to  see  to  the  administration  of  the  estate. 
The  case  of  a  charge  for  a  specific  sum  or  for  "  legacies  "  aloiie  is  diiferent, 
as  in  this  case  the  purchaser  will  be  able  to  see  to  the  application  of  the 
purchase-money,  and  therefore  probably  the  conveyance  of  tiie  heir  or 
devisee  alone  will  not  free  the  property  from  the  charge;  see  Colyer  v. 
Finch,  6  H.  L.  C.  905. 


PRBCEDENTS.  489 


CONVEYANCE  by  the  Executors  and  Devibbbs  (h)  of  a      p»«o. 

XXXII 

Second  mortgagee  under  a  power   of  sale,  with   the       ' 

concurrence  of  the  First  mortgagees^  of  Freeholds 
and  Copyholds  to  the  uses  of  a  Strict  Settlement  on 
a  purchase  by  a  Tenant  for  Life  under  the  powers  of 
the  Settled  Land  Acts  (c). 

Parties,  A.,  B.,  &  C,  first  mtgees,  1 ;  D.  &  E.,  exs  <£  devisees 
of  second  mtgee,  2 ;  F.,  tenant  for  life  under  settlemt,  8  ;  G.  &  H., 

(b)  Tlie  mortgagee  is  rapposed  to  have  died  before  1882,  otherwise  the 
legal  estate  in  the  freeholds  would  vest  in  the  executors ;  see  p.  127»  note. 
The  ezecntora  and  devisees  of  mortgage  estates  (nnder  the  old  law)  would 
generally  be  the  same  persons. 

(e)  See  note  on  the  Acts,  p.  467  et  $eq.  Capital  money  arising  nnder  the  Investment 
Act  may  be  invested  (under  s.  21)  subject  to  any  cbdms  properly  payable  ^^  capital 
thereout,  and  to  any  special  authorised  object  for  which  it  was  raised : — 1.  In  ™^^^y 
secnrities  authorised  by  the  settlement  or  the  general  law  for  the  invest-  g  j^ 
ment  of  trust  moneys,  pliu  such  railway  debentures  or  debenture  stock  as  Acts, 
therein  mentioned ;  as  to  which  see  now  the  B.  S.  C.  Order  XXII.  r.  17,  and 
the  T.  A.  1898,  s.  1.  As  to  deferring  the  purchase  of  land  when  directed 
by  the  settlement^  and  investment  in  the  meantime  under  the  Act,  see  Re 
Maherly,  33  Ch.  D.  455.  2.  In  discharge  of  incumbrances,  whether  affecting 
the  whole  or  a  part  of  the  settled  estates  (Be  Freme,  [1894]  1  Ch.  1).  As  to 
extraordinary  tithe,  see  Extraordinary  Tithe  Bedemption  Act,  1886  (49  &  50 
Vict.  3.  54),  88.  5  and  6,  amended  by  the  Extraordinary  Tithe  Act,  1897 
(60  &  61  Vict.  c.  23).  3.  In  payment  for  improvements  authorised  by  the 
Act  {Re  Stamford,  48  Ch.  D.  84 ;  Re  Mundy,  [1891]  1  Ch.  899 ;  Re  Gaskell, 
[1894]  1  Ch.  485 ;  JB«  Gerard,  [1893]  3  Ch.  252,  disapproving  Re  Hovghton, 
30  Ch.  D.  102 ;  Re  Walker^s  aettled  Estate,  [1894]  1  Cb.  189),  including  im- 
provements under  the  Agricultural  Holdings  (England)  Act,  1883  (46  &  47 
Yict.  c.  61),  s.  29,  and  the  redemption  of  rent-charges  created  to  pay  for 
improvements;  see  the  S.  L.  A.  1887  (50  &  51  Yict.  c.  30);  Re  Egmont, 
45  Ch.  D.  395,  disapproving  Re  Sudeley,  37  Ch.  D.  123  ;  Re  Netoton,  61  L.  T. 
787 ;  Re  Femey's  Settled  Estate,  [1898]  1  Ch.  608.  4.  In  payment  for 
equality  of  exchange  or  partition.  5.  In  the  enfranchisement  of  copyholds 
or  freeholds  subject  to  the  settlement.  6.  In  the  purchase  of  the  reversion 
of  leasehold  land  so  subject.  7.  In  the  purchase  of  freehold,  copyhold,  or 
leasehold  land  (the  latter  having  60  years  unexpired),  with  or  without  the 
mineralB  (but  not  out  of  England  unless  authorised  by  the  settlement, 
8. 23).  8.  In  the  purchase  in  fee,  or  for  60  years  or  more,  of  minerals  and 
easements  convenient  to  be  held  with  the  settled  land.  9.  In  payment  to 
any  person  absolutely  entitled ;  see  Cooket  v.  Cookes,  34  Ch.  D.  498.  10.  In 
payment  of  costs ;  see  Re  Beck,  24  Ch.  D.  608 ;  extra  costs  occasioned  by 
incumbrances  on  the  life  estate  ought  not,  as  a  general  rule  (see  Cardigan  v. 
Curton-Howe,  40  Ch.  D.  338,  41  Ch.  D.  875),  but  the  costs  of  aa  abortive  sale 
ought  (Rb  Smith,  [1891]  8  Ch.  65),  to  be  paid  out  of  capital  moneys.  11.  In 
any  other  mode  in  which  sale  moneys  are  applicable  under  the  settlement. 
12.  In  the  payment  of  estate  duty,  see  F.  A.  1894,  s.  9  (7). 
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PRXO. 
XXIII. 

Recitals. 


Powers  of 
tenant  for 
life. 


Mode  of 
convey- 
ance, 


as  to 
charges, 


mines, 

easements, 

&c. 


Duty  of 
trustees. 


As  to  joint 

account 

mortgages. 


trees  of  settlemt  4.  Recite  mtge  of  freelids  d  copyhds  by  X.  to 
A.,  JB.,  C.J  cC  K.y  p.  360,  on  jt  acct,  settg  out  jt  acct  clause  (if 
any)  (a),  omittg  the  covt  for  paymt ;  condonal  surrender  by  X.  to 
A.,  JB.,  C,  d'  K.y  p.  359  ;  death  of  K, ;  second  mtge  of  freehds 

The  provisions  for  investment  apply  to  any  money  paid  into  Court  under 
any  statute  (s.  32),  or  in  the  hands  of  trustees  (s.  33),  which  is  liable  under 
a  settlement  to  be  laid  out  in  the  purchase  of  land ;  see  as  to  the  latter 
section.  Re  Mackenzie,  23  Ch.  D.  750  ;  Re  Tennant,  40  Oh.  D.  594 ;  jB€  M-undy, 
[1891]  1  Ch.  399. 

The  investment  is  to  be  made,  if  the  money  is  in  the  hands  of  the  trustees, 
by  direction  of  the  tenant  for  life,  or  in  default  thereof  at  the  discretion  of 
the  trustees,  and  if  in  Court,  on  his  application  or  that  of  the  trustees, 
s.  22  (2,  3).  The  effect  of  the  above  provisions  in  the  Act  is  to  make  the 
tenant  for  life  (and  not  the  trustees)  the  proper  person  to  enter  into  the 
contract  of  purchase;  but  if  the  money  is  in  Court,  the  contract  should 
be  subject  to  being  sanctioned  by  the  Court. 

By  s.  24  (1, 2, 3),  freehold  land  acquired  by  purchase,  &c.,  is  to  be  conveyed 
to  the  uses,  &c.,  which,  under  the  settlement  or  by  the  exercise  of  any 
power  of  charging  therein  contained,  are  subsisting  with  respect  to  the 
settled  land,  or  as  near  thereto  as  circumstances  permit,  but  not  so  as  to 
increase  charges  or  powers  of  charging ;  and  copyhold,  customary,  or  lease- 
hold land  is  to  be  conveyed  to  and  vested  in  "the  trustees  of  the  settlement" 
(as  defined  by  the  Act),  on  trusts,  &c.,  corresponding  as  nearly  as  the  law 
and  the  circumstances  permit,  with  the  uses,  &c.,  to  which  freehold  land  is 
to  be  conveyed  as  aforesaid,  subject  to  a  provision  preventing  the  beneficial 
interest  in  land  held  by  lease  for  years  from  vesting  absolutely  in  a  tenant 
in  tail  dying  under  21. 

By  s.  24  (4,  5,  6),  provision  is  made  (supplementary  to  s.  5),  for  enabling 
the  purchased  land  to  be  made  a  substituted  security  for  any  charge 
previously  affecting  any  part  of  the  settled  land  which  has  been  sold,  &c. 

By  8.  24  (7),  these  provisions  are  to  apply  as  far  as  may  be  to  mines  and 
minerals,  and  to  easements  and  rights  over  or  in  relation  to  land.  As  to  the 
grant  of  easements  and  rights  by  way  of  use,  see  the  C.  A.  1881,  s.  62,  ante, 
p.  294,  note. 

The  trustees  should,  of  course,  be  parties  to  the  conveyance ;  but  they  are 
bound  to  make  the  investment  according  to  the  direction  of  the  tenant  for 
life,  and  are  protected  by  s.  42  of  the  Act  from  responsibility  as  regards  the 
contract,  the  title,  or  the  conveyance  (provided  the  latter  purports  to  convey 
the  land  in  the  proper  mode),  or  for  paying  the  purchase-money  according 
to  the  direction  of  the  tenant  for  life.  It  does  not,  therefore,  seem  to 
concern  them  to  do  more  than  satisfy  themselves  that  the  conveyance  on 
its  face  appears  to  convey  the  property  comprised  in  the  contract  in  the 
manner  proper  to  make  it  subject  to  the  settlement. 

For  a  form  of  direction  by  the  tenant  for  life  to  the  trustees  to  pay  the 
purchase-money  and  costs,  see  infra,  Dibection  and  Consent. 

(a)  This  clause  would,  in  a  mortgage  since  18S1,  be  unnecessary,  provided 
the  fact  that  the  mortgage  was  on  joint  account  appears ;  see  the  C.  A. 
1881,  s.  61.  On  the  other  hand,  notwithstanding  the  insertion  of  the  clause, 
the  joint  account  may,  as  between  the  mortgages,  be  rebutted  by  evidence 
(Re  Jackeon,  34  Ch.  D.  732);  but  this  could  not  affect  a  purchaser  without 
notice. 
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d'  copyhds  by  X.  to  Y,,  subjt  to  the  prior  vitge,  settg  out  the  poiver      'Rw- 

of  sale,  if  any,  &  subsidiary  provons  as  in  Precedent  XVI.,  with       * 

the  exception  of  the  provon  as  to  the  hr  of  the  mtgee  joing  in  the 
convce ;  condonal  surrender  by  X.  to  Y.,  p.  369 ;  will  of  Y.  apptg 
D.  &  E,  exs  dc  devisg  mtge  estes  to  them  ;  death  of  Y,  cO  probate, 
p.  374,  strict  settlemt  (under  wch  F,  is  tenant  for  life  in  posson,  Settle- 
p.  364) ;  &  in  the  sd  indre  is  contd  a  power  of  sale  of  the  hds  ™*"*' 
thrin  comprd,  to  be  exercised  by  the  trees  or  tree  for  the  time 
being  of  the   sd  settlemt  at  such  reqt  or  at  such  discron  as 
thrin  mentd,  with  a  diron  for  the  investmt  of  the  moys  arisg 
from  any  such  sale  in  the  pchase  of  freehd  or  copyhd  hds  to  be 
conveyed  to  the  uses  or  upon  the  trusts  thof  as  thrin  mentd, 
or,  if  so,  "  &  the  sd  G.  &  I.  were  thby  apptd  trees  thof  for  the 
ppo-ies  of  the  Settled  Land  Acts,  1882  to  1890'' ;  &  in  the  sd 
indre  now  in  recital  is  contd  a  power  for  the  apptmt  of  new 
trees  thof,  in  the  place  of  trees  dying  or  orwise  as  thrin  mentd  : 
And  whas  the  sd  I.  died  on,  &c. :  And  whas  by  an  indre,  dated,  Death  of 
&c.,  in  exercise  of  the  sd  power  in  that  behalf  in  the  hinbfe-  *^^**^- 
recited  indre  of  settlemt  contd,  the  sd  H.  was  appted  to  be  a  ment  of 
tree  thof  in  the  place  of  the  sd  I. :  And  w^as  certn  portions  of  ^^^, 
the  hds  comprd  in  the  sd  indre  of  settlemt  have  lately  been  g^ie  of 
sold:  And  whas  the  sd  D.  &  E.,  as  exs  of  the  sd  Y.,  &  in  settled 
exercise  of  the  power  of  sale  conferred  on  them  by  the  sd  indre    .       '    , 

'-  •'  Agreement 

of  mtge  of,  &c.,  [&  the  statute  in  that  behalf]  have  agrd  to  sell,  for  sale. 
&  the  sd  F.,  as  tenant  for  life  under  the  sd  indre  of  settlemt  by 
virtue  of  the  powers  of  the  Settled  Land  Acts,  1882  to  1890, 
has  agrd  to  pchase  the  freehd  hds  hby  grted  in  fee  simple  in 
posson  &  the  copyhd  hds  hinafter  covted  to  be  surrendered,  & 
the  inhance  thof  in  posson,  accdg  to  the  custom  of  the  sd 

manor,  for  the  sum  of  £ ,  wch  the  sd  F.,  by  virtue  of  the 

sd  x^cts,  has  directed  to  be  pd  by  the  sd  G.  &  H.  out  of  moys 
in  their  hands  arisg  from  such  sale  or  sales  as  afsd,  &  wch  are 
liable  to  be  invested  under  the  provons  of  the  sd  Acts,  &  the 
sd  F.  has  also  directed  that  the  sd  pchased  hds  shl  be  con- 
veyed &  assured  in  mner  hinafter  appearg  (6),  Recital  oj  aint 


(&)  The  recitals  of  the  settlement,  and  the  dealings  under  it,  may  be 
shortened  as  at  p.  364,  form  xxxiy.,  or  may  be  omitted  altogether,  in  which 
case  the  introductory  recital  will  be  as  follows : — **  And  WHAS  the  sd  D,    recital  of 

&  E.,  &c.,  as  in  the  text,  have  agrd  to  sell,  &  the  sd  F.  as  pwrchaser's 

settlement. 
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CONVEYANCES   ON   SALE. 


PKIO. 
XZIII. 

No  admit- 
tance to 
copyholds. 

Satisfac- 
tion to  be 
entered  up. 

Wit- 
nesseth. 


Grant  of 
freeholds. 

Habendum 
to  trustees. 

To  uses  of 
settlement. 

Wit- 
nessetb. 


dve  to  A.,  B.,  d'  C.j  dc  agrmt  that  they  shd  be  pd  of  dt  concuVf 
p.  881 :  And  whas  no  admittce  eir  of  the  sd  A.,  B.,  &  C,  or  of 
the  sd  T.,  or  the  sd  D.  &  E.,  to  the  sd  copyhd  hds  or  any  pt 
thof,  has  taken  place  psuant  to  the  sd  respive  hinbfe  recited 
condonal  surrenders  :  And  whas  satisf on  is  intd  to  be  forthwith 
entd  on  the  sd  condonal  surrender  to  the  use  of  the  sd  A.,  B., 
&  C. :  Apportiomnt  of  pchuse-moy  for  ad  valorem  duty  as  to 
copyhds,  p.  382 :  NOW   THIS   INDRE   WITNETH  that  in 

psuance,  &c.,  &  in  conson  of  the  sum  of  £ ,  apportioned  pt 

of  pchase-moy  for  freelids,  pd  by  the  sd  G.  &  H.  to  the  sd  A., 
B.,  &  C,  by  the  diron  as  well  of  the  sd  D.  &  E.  (a)  as  of  the  sd 

F.  (the  rect  of  wch  sum  of  £ the  sd  A.,  B.,  &  C.  do  hby 

acknowe  as  in  full  dischge  of  all  ppal  moys  &  intt  owing  to 
them  on  the  secy  of  the  hinbfe  recited  indre  of,  &c.)  &  in 

conson  of  the  sum  of  £ ,  balce  of  apportioned  pchase-moy  for 

freehds,  pd  by  the  sd  G.  &  H.  by  the  diron  of  the  sd  F.  to  the 
sd  D.  &  E.  (the  paymt  &  rect  in  mner  afsd  of  wch  sd  sums  of 

£ &  £ ,  makg  togr  the  sum  of   £ ,  being  the 

apportioned  pt  of  the  sd  pchase-moy  for  the  sd  freehd  hds, 
the  sd  D.  &  E.  do  hby  acknowe),  the  sd  A.,  B.,  &  C,  asmtgeet, 
by  the  diron  as  well  of  the  sd  D.  &  E.,  as  of  the  sd  F.,  do 
resply  hby  grant  &  rele,  &  the  sd  D.  &  E.,  as  mtgees,  [in 
exercise,  &c.,  see  p.  462]  do  resply  hby  grt  &  confirm  unto 
the  sd  G.  &  H.  freehd  peels,  p.  S85,  To  hold  the  same  premes 
Unto  the  sd  G.  &  H.  &  their  hrs,  free  from  the  mtges,  p.  403, 
'*  &  from  all  rt  or  equity  of  redmon,  &  all  claims  &  demands 
under  the  same  resply :  "  To  the  uses  of  the  settlemt,  p.  403, 
form  XI. :    AND   THIS   INDRE  ALSO  WITNETH   that  in 

tenant  for  life,  under  an  indre  dated,  &c.,  being  a  settlemt  of 

certn  estes,  situate,  &C.,  as  in  text,  the  purchaae-money  being  directed 

to  be  paid  "  by  the  sd  G.  &  H.,  out  of  moys  in  their  hands, 
being  capital  moys  under  the  sd  settlemt  arisg  or  liable  to  be 
invested  under  the  provons  of  the  sd  Acts." 

It  may,  however,  be  necessary  sometimes  to  recite  the  limitations  of  the 
settlement,  and  the  source  from  which  the  purchase-money  is  derived,  in 
some  detail,  to  show  the  uses  to  which  the  purchased  property  should  be 
conveyed. 

(a)  The  payment  to  the  first  mortgagees  should  be  made  by  the  direction 
of  the  second  mortgagees  (the  vendors),  so  as  to  protect  the  purchasers  from 
being  concerned  with  the  state  of  the  account  between  the  first  mortgagees 
and  the  mortgagor. 
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psuance,  &;c.,  &  in  codbod  of  the  sum  of  £ ,  being  the  ap-      ^^^' 

portioned  pt  of  the  sd  pchase-moy  for  the  sd  copyhd  hds,  pd  by      ' 

the  sd  G.  &  H.y  by  the  diron  of  the  sd  F.,  to  the  sd  D.  &  E. 
(the  rect,  &c.)>  the  sd  D.  &  E.  as  mtgees  [in  exercise,  &c.,  see  ^°^™2* 
p.  462]  do  resply  hby  covt  with  the  sd  G.  &  H.,  their  hrs  &  mitted  to 
assns,  that  they,  the  sd  D.  4;  E.,  or  their  hrs,  will  forthwith,  ^^^  ^  *' 
at  the  cost  of  the  sd  G.  &  H.,  their  hrs  or  assns,  procure  them- 
eelves  to  be  admitted  tenants,  psoant  to  the  sd  surrender  of  the  ^0^^^ 

day  of  ,  of,  copyhd  pceU,  p.  S85  :  And  will  immedly 

after  such  admittce  at  the  like  cost  surrender  the  same  hds. 
To  the  use  of  the  sd  G.  &  H.,  their  hrs  &  assns,  accdg  to  the  trost^ 
custom  of  the  sd  manor,  by  &  under  the  rents,  fines,  suits,  & 
services  due  &  of  rt  accustomed  for  the  same,  free  from  the 
mtgeSy  c^c,  as  above^upon  trusts  ofsettletnt,  see  p.  408,  form  xi.  ^p®^ 
l^Acknowemt  as  to  munimts,  if  any,  retained  (2^)].      In  wits,  &c.  settlement. 

[^Schdle  of  MunimtsJ] 


XXIV. 

PRBO 

CONVEYANCE  of  the  Equity  of  Kbdemption  oJ  xxiv. 

Freeholds  (c). 

Pabtiss,  a.,  vendor,  1 ;  B.,  pchaser,  2.     Recite  mtge  in  fee  B^i**^ 
from  A.  to  C,  p.  858,  noticg  the  covt  for  paymt.     State  of  mtge 
debt,  p.  881 :  And  whas  the  sd  B.  has  contracted  with  the  sd  A.  Contract. 

for  the  absolute  pchase  of  the  sd &  hds  hby  grted,  &  the 

inhance  thof  in  fee  simple,  subjt  to  the  hinbfe  recited  indre  of 

mtge,  &  the  sd  ppal  sum  of  £ ,  &  the  intt  now  due,  & 

hrafter  to  accrue  due  thron,  wch  are  to  be  borne  &  pd  by  the 
8d  B.,  for  the  sum  of  £ ,  makg,  with  the  sd  ppal  sum  of 

(b)  Ab  both  the  freeholds  and  copyholds  are  conveyed  to  G.  &  H.  to  the 
uses  or  upon  the  trosts  of  the  settlement,  the  acknowledgment  wiU  be  made 
to  them. 

(e)  See  Elph.  Introd.,  p.  124,  and  the  next  Precedent.  The  pur- 
chaser of  an  equity  of  redemption  is  bound  to  indemnify  the  mortgagor 
against  his  personal  liability,  Wa/ring  v.  Ward,  7  Yes.  at  337,  and  if  the 
mortgagor  is  sued  by  the  mortgagee  he  acquires  on  payment  a  new  right  of 
redemption,  Einnaird  y.  TroUope,  39  Ch.  D.  636 :  32  Sol.  J.  717 ;  but  the 
piurchaser  is  under  no  personal  liability  to  the  mortgagee.  Re  JBrrington, 
[1894]  1  Q.  B.  11.    As  to  l^e  stamp,  see  the  Stamp  Act,  1891,  s.  57. 
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CONVEYANCES   ON   SALE. 


PRSO. 
XXIV. 


Wit- 
nesseth. 

Ghunt. 


£ ,  &  the  sd  sum  of  £ now  due  for  intt,  the  sum  of 

£ :  NOW  THIS  INDRE  WITNETH  that  in  psuance,  &c., 

&  in  conson,  &c.  (the  rect,  &c.)  &  in  conson  also  of  the  covt 
hinafter  contd  on  the  pt  of  the  sd  B.,  the  sd  A.,  asbenefl  owner, 
doth  hby  grt  unto  the  sd  B.,  pcelSy  p.  385  :  Habendum  to  B.  in 
fee,  p.  401,  subjt  to  the  hinbfe  recited  indre  of  mtge,  &  to  the 

paymt  of  the  sd  ppal  sum  of  £ now  owing  as  afsd  upon 

the  secy  of  the  same  indre,  &  the  intt  now  due,  &  henceforth  to 
accrue  due  in  respt  thof.  Covt  by  B.  ivith  A.  to  indemnifff 
A.  agst  mtge  debt,  p.  429.     In  wits,  &c.  (n). 


PRKO.    XXV. 


Recitals. 


CONVEYANCE  o/ Equity  o/Eedemption  o/ Leaseholds. 
The  Mortgagee  concurring  for  the  purpose  of  ^mjBXB- 
ING  the  Vendoi*s  Covenant  for  Payment  of  the  mort- 
gage  debt,  and  taking  a  Substituted  Covenant  from 
the  Purchaser.  Variation  where  the  mortgagee 
Waives  his  Bight  of  Consolidation  instead  of  releas- 
ing  the  covenant  (6). 

Parties,  A.,  vendor,  1 ;  B.,  mtgee,  2  ;  C,  pchaser,  3.     Recite 
lease  to  A.,  p.  364;  Mtge  from  A.  to  B,,  p.  359;  noticg  the 


Oonsolida- 
tion  of 
mortgage.^. 


Stamp. 


(a)  Notice  of  the  conveyance  should  be  given  to  the  mortgagee;  see  2 
Dart,  V.  &  P.  784. 

(b)  On  the  subject  of  the  Consolidation  of  Mortgages,  and  the  risks  to  a 
purchaser  of  an  equity  of  redemption  arising  from  this  doctrine,  see  2  Dav. 
Prec.,  part  2,  288  et  seq. ;  Elph.  Introd.,  pp.  125,  212 ;  Jennxngs  v.  Jordan, 
6  App.  Cas.  698  ;  Harter  v.  Colman,  19  Ch.  D.  630 ;  Bird  v.  Wenn,  38  Ch.  D, 
215;  Minter  v.  Carr,  [1894]  3  Ch.  498;  Pledge  v.  Carr,  [1894]  2  Ch.  328, 
on  appeal ;  [1895]  1  Ch.  51 ;  Pledge  v.  White,  [1896]  A.  C.  187.  The  right 
of  consolidation  is  abolished  where  the  mortgages,  or  one  of  them,  are 
made  after  1881,  by  the  C.  A.,  1881,  s.  17 ;  but  only  if  a  contrary  in- 
tention is  not  expressed  in  the  mortgage  deeds,  or  one  of  them,  so  that  it 
cannot  be  certain  that  the  mortgagee  may  not  still  have  the  right.  If  the- 
mortgagee  releases  the  vendor's  covenant,  no  question  of  consolidation  can 
of  course  arise.  To  complete  the  purchaser's  protection  as  against  a  trans- 
feree of  the  mortgage  (whether  the  covenant  or  the  right  of  consolidation  i& 
released),  notice  of  this  deed  should  be  endorsed  on  the  mortgage.  This 
deed  requires  an  ad  valorem  conveyance  stamp  on  the  amount  of  the  purchase- 
and  mortgage  moneys  (see  the  Stamp  Act,  1891,  s.  67),  as  well  as  an  ad 
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covt  for  paymt ;  State  of  mtge  debt,  ]p.  QSl;  Contract  for  sale,  see  pr»o.  xxv. 
last  precedent,  A  p.  878 ;  And  whas  it  hath  been  agreed  that  Agreement 
the  sd  B.  fihl  release  the  sd  A.  [&  that  the  sd  C.  shl  covt]  in  ^""^  «>"■    ^ 

currence  of 

mner  hinafter  appearg:     NOW  THIS  INDEE  WITNETH,  mortgagee. 

that  in  psuance»  &c.,  &  in  conson,  &c.  (the  rect,  &c.),  &  in  Wit- 

conson  also  of  [the  rele  hinafter  eontd  by  the  sd  B.],  [the  covt 

hinafter  contd  by  the  sd  C],  the  sd  A.  as  beuefl  owner,  doth  Assign- 

hby  assn  unto  the  sd  C,  peels  by  referee  to  lease,  p.  389,  foi^i  °*®^** 

xvni. :  habendum  to  C,  subjt  to  rent  iC-  covts,  p.  404,  d-  to  the 

vttge,  see  p.  402  :  covt  bj/  C,  with  A.  to  indemnify  him  in  respt 

of  rents  d-  covts  of  lease,  p.  427  [d  cujst  mtge  debt,  if  not  reled  by 

the  mtgee,  p.  429,  the  latter  covt,  if  inserted,  being  amalgamated 

icith  thefonner-} :  [AND  THIS  INDRE  ALSO  WITNETH  that  Further 

in  conson  of  the  covts  on  the  pt  of  the  sd  C,  hinafter  contd,  the  ^^*'*®**®^'^- 

sd  B.  doth  hby  rele  ihesd  A.,  from  the  sd  mtge  debt  of  £ ,  Release 

&  the  intt  thron  (c)  :  And  in  conson  of  the  premes,  the  sd  C.  of  vendor 
doth  hby  covt  with  the  sd  B.,  covt  for  paymt  of  mtge  moy  d  ^^^  jctt. 

the  intt  thron  from  the chy  of last,  d  ftiinre  intt,  Covenant 

see  "Mortgages,"  mutatis  mutandis,  &  also  that  he,  the  sd  C,  ^g^^f 
will  duly  pform  &  observe  all  the  other  covts  by  the  sd  A.,  in  &  mortgage 
by  the  sd  indre  of  mtge  contd  &  implied  (except  the  covts  for    ®  ^ 
title  to  &  further  assurce  of  the  sd  premes)]  [or,  AND  THIS  F„rther 
INDEE  ALSO  WITNETH  that  the  sd  B.  doth  hby,  at  the  witnesseth. 
reqt  of  the  sd  A.  &  C,  rele  to  the  sd  C,  all  the  rts  of  him  the  Release. 
sd  B.,  to  consolidate  any  other  mtge-debt  or  secy  with  the  of  right  of 

sd  sum  of  £ ,  or  the  sd  secy  for  the  same,  so  as  to  chge  the  consohda- 

sd  &  hds  hby  assned  with  any  sum  or  sums  of  moy 

other  than  the  sd  ppal  sum  of  £ ,  &  the  intt  thron] : 

Provd  always  that  nothg  hrin  contd  shl  prejudice  or  affect  the 
power  of  sale  contd  in  the  sd  recited  indre  of  mtge.      In 

WITS,  &c. 

valoTtm  Btamp  of  6<2.  per  cent,  on  the  mortgage  money  in  respect  of  the 
new  covenant  for  payment  (if  any)  as  a  substituted  security  (see  the  Act, 
Schedule,  title  Mobtoage),  or  a  10s.  stamp  in  respect  of  the  release  of  the 
right  of  consolidation,  if  inserted.    An  equitable  assign  of  a  lease  is  not   Liability 
liable  to  the  lessor  in  equity  in  resjject  of  the  lessee's  covenants.  Cox  v.    of  equit- 
Bishtm,  8  De  G.  M.  &  G.  815,  but  he  is  liable  in  equity  to  indemnify  the   "-^l®  ?^'^ 
lessee  in  respect  of  breaches  of  covenant  committed  while  he  is  in  possession ; 
(Jlote  ▼.  Wilherforce,  1  Beav.  112. 

(c)  If  necessary,  add,  "  &  the  covts  by  the  sd  A.  in  &  by  the  sd 
indre  of  mtge  contd  &  implied,  except  the  covts  for  title  to  & 
further  assurce  of  the  premes.* 
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p&io. 

XXVI. 


Beeitals. 
Agreement. 


Wit- 
nesseth. 


Cfiunt. 


ReleaMof 
mortgage 
debt  {d). 


BELEASE  0/ Equity  q/"  Redemption  o/"  Freeholds  to  the 
Mortgagee  (a).  Variations /o?- Leaseholds mor^/o^^d 
by  demise,  and  wliere  the  vwrtgage  is  kept  on  foot 
for  tlie  Purchaser's  Protection  (b). 

Parties,  A.,  vendor,  1 ;  B.,  mtgee  d-  pchaser,  2.  Recite  mtge  in 
fee  from  A.to  B.,'p.  358 ;  State  of  mtge  debt,  p.  881 :  And  whas 
the  sd  A.  has  agrd  with  the  sd  B.  for  the  sale  to  him  of  the 
hds  hby  assured,  in  conson  of  the  release  by  the  sd  B.,  hinafter 
contd  &  of  the  paymt  by  the  sd  B.  to  the  sd  A.  of  the  sum  of 

£ ,  makg  with  the  sd  sum  of  £ so  owing  on  the  secy 

of  the  indre  of  mtge  as  afsd,  the  sum  of  £ ,  [but  so  nevs 

that  the  sd  sum  of  £ so  owing  on  the  secy  afsd,  shl  be 

kept  on  foot  as  a  chge  on  the  sd  hds  for  the  benefit  of  the  sd  B., 
his  hrs  &  assns,  in  mner  hinafter  appearg]:  NOW  THIS 
INDRE  WITNETH  that  in  psuance,  &c.,  &  in  conson  of  the 

sum  of now  pd  by  the  sd  B.  to  the  sd  A.,  (the  rect,  &c.)> 

&  in  conson  also  of  the  rele  hinafter  contd  by  the  sd  B.,  the  sd 
A.  as  benefl  owner  doth  hby  grt  &  rele  unto  the  sd  B.,  peels,  p. 
885  (c) ;  Habendum  to  B.  in  fee,  from  equity  of  redmon,  p. 
405 :  And  in  conson  of  the  premes  the  sd  B.  doth  hby  rele  the 
sd  A.  from  the  sd  sum  of  £ owing  on  the  secy  of  the  sd 


Purchase 
of  equity 
of  redemp- 
tion by 
mortgagee. 


Yariations 
for  lease- 
holds. 


(a)  A  mortgagee  may  purchase  the  equity  of  redemption  from  the  mort- 
gagor, if  there  is  no  undue  pressure  or  unfairness  in  the  transaction ;  see  2 
Day.  Free.,  part  1,  p.  294,  note.  The  power  formerly  possessed  by  a  mort- 
gagee of  harassing  the  mortgagor,  and  making  it  difficult  for  him  to  find  a 
person  to  take  a  transfer  of  the  mortgage,  by  refusing  to  produce  the  title- 
deeds,  has  been  removed,  where  the  mortgage  was  made  after  1881,  by  the 
C.  A.  1881,  8.  16. 

(h)  See  note  to  Prec.  xiii. 

(c)  The  parcels  may  (and  more  commonly  would)  be  set  out  in  the  recital 
of  the  mortgage,  in  which  case  the  grant  will  be  of,  "AH  &  singr  the 

hds  comprd  in  the  sd  indre  of  mtge,  or  wch  are  now  by  any 
means  vested  in  the  sd  B.,  sabjt  to  redmon  by  virtae  thof." 

(d)  A  duplicate  of  the  conveyance  executed  by  the  mortgagee  should  be 
delivered  to  the  mortgagor,  or  the  release  of  the  debt  mig^t  be  by  a  sepaiate 
instrument. 

The  variati(»xB  for  leaseholds  will  be  as  follows :  the  deed  wiU  oonmiienfle 
with  the  recital  of  the  lease,  and  in  the  recital  of  the  oontnict  for  sale  the 
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indre  of  mtge  as  afsd^  &  all  intt  to  accrue  due  thron,  &  from  rave, 
all  actions,  pcdgs,  claims,  demands,  &  liability  in  respt  thof  "^'' 
or  orwise  under  the  sd  indre  of  mtge  :    [Fbovd  always,  &  the  Pronao 

sd  B.  doth  hby  declare  that  the  sd  sum  of  £ ,  &  the  intt  aUve^"** 

to  accrue  due  in  respt  thof,  shl  not  merge  in  the  equity  of  mortgage. 
redmon  of  the  sd  hds  &  premes,  but  shl  be  kept  on  foot  as  a 
chge  on  the  premes,  so  as  to  protect  B.,  his  hrs  &  assns,  agst 
all  mesne  incumbces,  chges  &  estes,  if  any  such  there  be.]  [Zf 
the  munimts  of  title  wck  are  in  the  possan  of  B.  relate  to  any 
ppty  retained  by  B,  add  acknoicemt  d  undertakg  by  B.,  p.  426.] 
In  wits,  &c. 


CONVEYANCE  of  a  Bankrupt's  Freeholds,  Leaseholds,      pbwj. 


XXYII. 


and  Copyholds  by  the  Trustee  in  Bankruptcy  (e),  with 
the  concurrence  of  the  Bepresentatives  of  a  Mort- 
OAGEE.  Variations  where  the  Bankrupt  joins  to 
Confirm  the  Sale  and  Covenant /or  Title  (/). 

property  will  be  described  as  **  the  premes  comprd  in  the  hinbfe 
recited   indre  of  lease  ;  "  in  the  operative  part  A.  will  "assn   & 

rele  *'  the  parcels  by  reference  to  the  lease,  habendum  "  unto  the  sd 

B.,  henceforth  for  all  the  residue  now  unexpired  of  the  sd 

term  of yrs  grted  by  the  sd  lease,"  subject  to  rent  and  cove- 
nants, Slc.,  but  free  from  equity  of  redemption,   ''  &  to  the  intent  that 

the  sub-term  grted  by  the  sd  indre  of  mtge  shl  merge  in  the 
sd  term  of ■  yrs  grted  by  the  sd  indre  of  lease  &  become 

extinguished  ;  "  add  the  usual  covenant  of  indemnity  against  the  rent 
and  covenants  of  the  lease. 

(e)  See  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52).    As  to  the  trustee  Ab  to  sale 
and  his  powers,  see  ss.  21,  43,  44,  54,  56,  68  (3),  70  (10),  87  (4).    As  to  ander 
evidence  of  his  appointment,  see  s.  188.    The  official  receiver  when  acting  as  ^i^k- 
trustee,  in  the  interval  between  the  adjudication  and  the  appointment  of  a  ^P^y 
trustee  by  the  creditors,  has  power  to  sell  the  bankrupt's  property :  Turquand 
V.  Board  of  Trade,  15  Q.  B.  D.  195 ;  11  App.  Cas.  286.    As  to  partnership 
inoperty,  see  s.  112.    As  to  stamp  duty,  see  s.  144.    As  to  the  powers  of  a 
trustee  under  a  composition  or  scheme  of  arrangement,  see  the  Bankruptcy 
Act,  1890  (53  &  54  Vict.  c.  71),  s.  3  (16). 

The  devolution  of  land  on  the  bankruptcy  of  the  registered  proprietor  is  Registered 
governed  by  L.  T.  A.  1875,  s.  43,  L.  T.  A.  1897,  Sch.,  and  L.  T.  E.  138  to  144.   land. 

(/)  There  can  seldom  be  any  occasion  for  obtaining    the    bankrupt's  Concur- 
conourrence,  as  the  annulment  of  the  bankruptcy  would  not  prejudice  bond  rence  of 

K.B.— VOL.   I.  82  bankrapt. 
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PRM.  Parties.  A.  &  B.,  ex8  dt  devises  (a)  of  mtgee,  1 ;  C,  the  tree 

XXVIIa  -»  •/  fc' 

of  the  ppty  of  D.,  a  bkpt  (hinafter  called  the  sd  tree),  2  (b) ; 

BecitalB.      [the  sd  D.,  bkpt,  8,]  E.,  pchaser,  4.    Recite  lease,   p.   864; 

Devolon  of  title  to  bkptD,,  p.  866;  Mtge  offreehds,  leasehds,  d 

copyhds  by  D.  toX.,  p.  860 ;  Condonal  surrender  to  X.,  p.  859 ; 

WiU  of  X.J  apptg  A.  dB,  exs,  d  devisg  mtge  estes  to,  them ;  Death 

of  X.  d  probate,  p.  874 ;  Bkptcy  of  D.,  d  apptmt  of  C.  tree, 

p.  876 ;  Contract  by  C,  for  sale  toE.,  p.  378 ;  State  of  mtge  debt, 

-^aijaement   p.  881 ;  Agrmt  of  A.  d  B.  to  concur,  p.  881 :  [And  whas  thesd 

nipt  to       D-9  Q't  the  reqt  of  the  sd  tree,  has  agreed  to  concur  in  these  psnts 

^^^'       in  mner  hinafter  exprd]  :  NOW  THIS  INDEE  WITNETH 

Wit-  • 

nusseih.  ^^^  ^  psaance  of  the  sd  recited  agrmts,  &  in  conson,  &c.  (the 
rect.,  &c.,)  the  whole  pchase-moy  (c)  pd,  as  to  pt  to  A,  d  B.,  as  to 
balce  to  the  tree,  see  p.  884,  the  sd  A.  &  B.,  as  mtg^es,  at  the 
reqt  [or,  if  pd  off  in  full,  by  the  diron]  of  the  sd  tree,  do  hby 

Grant.  grt  &  rele,  &  the  sd  tree,  as  tree,  doth  hby  grt  &  confirm  [&  the 
sd  D.,  as  beuefl  owner  at  the  reqt  of  the  sd  tree,  doth  hby  grt, 
rele  &  confirm] unto  thesd  'E,,freehd peels,  p.  885  ;  Habendum 

witneeae  .  ^j^gQ  WITNETH  that  in  psuance,  &c.,  &  for  the  conson  afsd, 
the  sd  A.  &  B.,  as  ml^ees,  at  the  reqt  [by  the  diron]  of  the  sd 

Assign-       tree,  do  hby  assn  [surrender]  &  rele,  &  the  sd  tree,  as  tree,  doth 

leoMholds.  t'^y  ^ssn  &  Confirm  [&  the  sd  D.,  as  beuefl  owner,  at  the  reqt 
of  the  sd  tree,  doth  hby  assn,  rele,  &  confirm]  unto  the  sd  E., 
leasehd peels,  p.  889.     Habendum  to  E.,  subjt  to  rent,  dc,  dfree 

Further  from  mtge,  see  pp.  404,  408.  AND  THIS  INDEE  ALSO 
WITNETH  that  in  further  psuance,  &c.,  &  for  the  conson  afsd, 
the  sd  tree,  as  tree,  doth  hby  appt,  &  the  sd  A.  &  B.  as  mtgees, 
at  the  reqt  [by  the  diron]  of  the  sd  tree  do  hby  rele  (d)  [&  the 
sd  D.  as  benefl  owner,  doth  hby  grt,  rele,  &  confirm]  copyhd 

fide  sales  or  dispositionB  of  the  property  (see  the  Baakraptcy  Act,  1888,  s.  35) ; 
and  the  bankrupt's  oovenants  would  rarely  be  of  any  ^ue.  A  sale  by  an 
undischarged  bankrupt  of  real  estate  acquired  after  the  bankruptcy  to  a 
bond  fide  purchaser  for  value  is  invalid,  see  Be  New  Land  Development  iisso- 
dation,  [1892]  2  Ch.  138. 

(a)  See  p.  489,  note. 

(&)  See  the  Bankruptcy  Act,  1883,  s.  83. 
Stamp.  (c)  As  the  copyholds  in  this  case  are  conveyed  by  deed,  without  any 

surrender  (see  the  Bankruptcy  Act,  1883,  s.  60  (4),  no  apportionment  of 
the  purchase-money  is  required :  see  the  Stamp  Act,  1891,  ss.  58,  61. 

(d)  The  conditional  surrender  to  the  mortgagee  will  be  vacated. 
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pceUy  p.  886,  To  the  use  of  the  sd  B.,  his  hrs  &  assns,  accdg 
to  the  castom  of  the  sd  manor,  sabjt  to  the  rents,  fines,  suits 
&  services  due  &  accustomed  for  the  same  :  \Covt  by  E.  with  ^^^^  ?^ 

copyholdB. 

X>.,  d'  also  a  septe  covt  tvith  the  tree^  if  he  i$  under  any 
continuing  liability  {e)  to  indemnify  them  resply  agat  the  rent  db 
covtg  of  leasej  see  p.  427.]    In  wits,  &c. 


XXVIII. 

CONVEYANCE   by  Husband  and  Wife  of  the  Wife's  pmc 

Freeholds  under  the  Old  laiv  (/)  to  a  Sub-Purchaser,       ' 

to  whom  the  benefit  of  the  contract  has  been  transferred 
pending  completion  at  an  Advance  iii  Price  (g). 

Parties,  A.  &  B.,  ''^his  wife,"  vendors,  1 ;  C,  origl  pchaser, 
2 ;  D.,  sub-pchaser,  8  :  Whas  the  sd  A.  &  B.,  who  intermarried  Recitals. 


(e)  See  above,  p.  260,  note  (6)  j  p.  427,  note  (/). 

(/)  If  the  marriage  took  place  or  the  property  was  acquired  by  the  wife 
after  1882,  she  would  have  an  absolute  x>ower  of  disposition  as  a  feme  sole 
under  the  M.  W.  P.  A.  1882,  ss.  1,  2,  and  5  {Be  Drummojid  Sf  Davie, 
[1891]  1  Ch.  524),  see  Preo.  xxx.,  infra,  which  is  adapted  to  that 
case,  and  the  note  thereto.  If  both  the  marriage  and  the  acquisition  of  the 
property  were  before  1883,  the  wife's  power  of  disposition  is  governed  by  the 
old  law ;  but  she  is  nevertheless  able  to  contract  as  a  feme  sole  under  s.  1  of 
the  above  Act  as  modified  by  the  Amendment  Act,  1893,  s.  1  (as  she  also  was 
to  a  more  limited  extent  under  the  old  law),  with  respect  to  her  separate 
estate  (but  see  post,  p.  504,  note)  ;  and  her  implied  covenants  for  title  and 
acknowledgment  and  undertaking  as  to  muniments  operate  accordingly. 

In  the  case  of  the  above  precedent,  as  the  wife's  rights  are  governed  by 
the  old  law,  and  the  property  is  not  settled  to  her  separate  use,  the  husband 
must  concur  and  she  must  acknowledge  the  deed  under  the  Fines  and 
Recoveries  Act,  3  &  4  Wm.  4,  c.  74,  ss.  77  et  seq.  By  the  C.  A.  1882,  s.  7, 
tlie  acknowledgment  of  deeds  as  to  real  estate  under  that  Act  (and  see  as  to 
contingent  interests,  &c.,  8  &  9  Yict.  c.  106,  ss.  6  and  7,  and  as  to  reversionary 
interests  in  i>er8onal  estate  under  20  k  21  Vict.  c.  57),  in  those  cases  in 
which  it  is  stiU  necessary,  is  simplified  by  substituting  one  commissioner 
for  two,  and  doing  away  with  the  filing  of  a  certificate  of  the  acknowledg- 
ment ;  so  that  upon  the  memorandum  of  acknowledgment  by  one  commis- 
sioner being  endorsed  on  or  written  at  the  foot  or  in  the  margin  of  the  deed 
the  acknowledgment  is  complete :  see  the  Rules  of  December,  1882,  under 


Married 
women^s 
powers  of 
disposition. 


Acknow- 
ledgineats 
under  old 
law. 


(g)  As  to  sub-sales,  see  1  Dart,  V.  &  P.  581 ;  and  as  to  the  stamp,  see  the  Sub-sales. 
Stamp  Aot,  1891,  s.  68  (4). 
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PBKC. 
XVXIIT. 


Wit- 

neaseth. 


togr  on  the day  of ,  are  seised  in  rt  of  the  sd  B,,  &c., 

p.  870,  under  an  indre,  &c. ;  Contract  for  sale  hyA.dkB.to  C, 
d  mb'contract  for  salehyC.  to  D.,  p.  S80:  NOW  THIS  INDRE 
WITNETH,  that  in  psuance  of  the  sd  respive  agrmts,  &  in 

conson  of  the  sum  of  £ to  the  sd  A.  &  £.,  &  of  the  sum  of 

£ to  the  sd  C,  resply  pd  by  the  sd  D.  (the  rect  of  wch 


Form  of 
momo- 
ntndam  of 
acknow- 
lodgment. 


Begistered 
Und. 


Bnquiry 
as  to 
settlement. 


the  Act.  As  to  the  date  of  the  acknowledgment,  see  Ex  partt  Tavemer,  20 
Beav.  490;  7  D.  M.  &  G.  627;  Druitt  v.  Willens,  23  L.  £.  (Ir.)  436;  as  to  its 
effect,  see  Tennent  v.  Welch,  87  Ch.  D.  622 ;  and  as  to  the  effect  of  an  order 
dispensing  with  the  husband's  concurrence  under  the  Fines  and  Becoveries 
Act,  8.  91,  see  Fowke  v.  Draycott,  29  Ch.  D.  996.  A  married  woman  can  by 
deed  acknowledged  dispose  of  her  reversionary  interest  in  a  mortgage  vested 
in  the  trustees  of  her  marriage  settlement,  IfilZer  v.  CoUvm,  [1896]  1  Ch.  578. 
AppUcations  to  dispense  with  the  concurrence  of  a  husband  in  a  disposition 
by  a  married  woman,  either  under  the  Fines  and  Recoveries  Act  or  Malin's 
Act,  are  heard  by  a  Judge  of  the  Queen's  Bench  Division  in  Chambers,  and 
are  in  the  iirst  instance  made  ex  parte :  K  S.  C.  Order  liv.  r.  12  (B)  ;  40 
Sol.  J.  194.  The  husband's  concurrence  is  effectual  notwithstanding  his 
previous  bankruptcy :  Be  Jdkeman,  23  Ch.  D.  344.  The  foUowing  is  the 
form  of  acknowledjpnent  in  the  Bules  of  December,  1882  : — 

*^  This  deed  was  this  day  produced  bfe  me  &  acknowed  by» 
name  in  full  of  married  womun  or  wom£n,  thrin  named  to  be 
her  act  &  deed  [their    sevl  acts   &    deeds]  prevs  to  wch 

acknowemt[8]  the  sd    was  [were]  examined  by  me 

septely  &  apart  from  her  husbd  [their  respive  hu  sbds]  touchg 
her  [their]  knowledge  of  the  contents  of  the  sd  deed  & 
her  [their]  consent  thto,  &  [each  of  them]  decld  the  same  to  be 
freely  &  voluntarily  exted  by  her  [&  I  declare  that  I  am  not 
intted  or  concerned  eir  as  a  pty  or  as  a  solor  or  clerk  to  the 
solor  for  one  of  the  pties  or  orwise  in  the  transon  givg 
occasion  for  the  sd  acknowment]. 

Wits  my  hand  this day  of , 

{Signed)  A.  B., 

a  Judge,  &c.,  or,  a  perpetual  Commr, 
&c.,  a>s  the  case  may  beJ* 

The  husband  of  a  woman  registered  as  proprietor  of  freeholds  is  entitled 
to  be  registered  as  oo*proprietor  with  her,  and  on  this  being  done  no> 
registered  disi>osition  is  to  be  made  until  she  has  been  examined ;  L.  T.  A. 
1875,  88.  44,  83  (4),  L.  T.  B.  273  to  275 ;  and  if  she  is  registered  as  proprietor 
of  leaseholds,  he  is  entitled  to  be  registered  as  proprietor  in  her  place; 
L.  T.  A.  1876,  s.  45.  These  provisions  do  not  apply  to  the  case  of  a  woman 
married  after  1882,  or  to  any  property  to  which  a  married  woman  is  entitled 
for  her  separate  use ;  L.  T.  A.  1897,  sch. 

A  purchaser  dealing  with  a  married  woman  is  not  bound  to  inquire  into 
the  existence  of  a  settlement ;  Lloyd's  Banking  Co,  v.  Jones,  29  Ch.  D.  221. 
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respive  sams  the  sd  A.,  B.,  &  C.  do  resply  hby  acknowe),  the  sd      prm. 

B.y  as  1)enefl  owner  (a),  with  the  concarrce  of  the  sd  A.,  at  the       ' 

reqt  of  the  sd  C,  doth  hby  grt,  &  the  sd  A.,  as  benefl  owner  (a),  Grant. 
&  the  sd  C,  BM  1)enefl  owner  (a),  do  resply  hby  grt  &  confirm 
unto  the  sd  D.*,  peels,  p.  885 ;  Habendum  to  D.,  in  fee,  p.  401. 
[^Acknmt  dt  undertakg  by  A.  as  to  munimts  belonging  to  B.  (b), 
p.  426].     In  wits,  d:c.  (c). 


CONVEYANCE  of  Febbholds  belonging  to  a  Married      pR^c. 
Woman  absolutely  for  her  Separate  Vstl  under  the  Old      ^"^ 
lata,  to  the  Uses  of  a  Will  in  Strict  Settlement, 
on  a  purchase  by  the  Trustees  (d).    Variations  where 
she  has  a  Powbr  o/ Appointment. 

(a)  This  implies  coveimjits  for  title  by  B.,  binding  her  separate  estate,  as  OovenantB 
to  the  acts  of  herself  and  her  predecessors  in  title,  by  A.  as  to  the  acts  of  for  title, 
himself  and  B.,  and  her  predecessors  in  title,  and  by  C.  as  to  his  own  acts 
only,  he  being  a  purchaser  for  value ;  see  p.  407,  note.  C.  would  sometimes 
be  made  to  covenant  only  against  incumbrances  (which  would  be  effected 
by  wM^ViTig  him  convey  '*  as  tree  "  ;)  but  it  is  better  to  make  him  give  the 
full  covenants,  and  there  can  be  no  reason  against  his  doing  so. 

(h)  It  is  conceived  that  the  deeds  must  be  considered  in  law  as  in  the   Aeknow- 
sole  possession  of  the  husband  in  right  of  the  wife,  and  that  the  husband   l^gi^^^t. 
is  therefore  the  proper  person  to  give  the  statutory  acknowledgment,  see 
p.  421. 

(e)  To  be  acknowledged  by  B. 

(d)  For  a  form  for  a  purchase  by  a  tenant  for  life  under  the  S.  L. 
Act,  see  p.  489.  This  precedent  is  for  a  case  in  which  there  is  no  person 
]>068e88ing  the  powers  of  the  Act ;  otherwise  his  concurrence  would  be 
necessary  under  s.  56 ;  see  note  on  the  Act,  p.  467  et  $eq, 

A    married   woman    entitled    to    property,    real  or    personal,  for    her    Disposition 
separate  use,  without  any  restraint  upon  anticipation,  can,  independently   by  married 
of    the    M.    W.    P.    A.,    1882    (as   to    which   see    infra,  p.    508,  note),    J°™*^  ®' 
dispose    of    the  beneficial   interest  by  deed  or  will,  as   if   she   were    a  n^'J^^te 
feme  iole,  Elph.  Introd.  298.    She  cannot,  however  (apart  from  that  Act), 
pass  the  legal  estate,  except  where,  in  the  case  of  freeholds  (as  in  the  text) 
she  has  a  power  of  appointment  operating  under  the  Statute  of  Uses  (see 
p.  405,  note).     If  this  is  not  the  case,  and  the  legal  estate  is  vested  in 
trustees,  they  must  join  to  convey  it;  if  there  are  no  trustees,  and  the 
husband  is  at  law  seised  in  right  of  his  wife,  he  must  concur  in  the  con- 
veyance, which  must  in  that  case  be  acknowledged  by  the  wife,  so  as  to  pass 
the  legal  estate. 

See  note,  anU,  p.  600.      If  a  married  woman  is  registered  as  sole  pro-   Registered 
prietor  of  land,  she  can  dispose  of  the  land  by  a  registered  transfer  for   ^^- 
value. 
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Recitals. 


Wit- 
nefisetb. 


Appoint- 
ment. 


Grant. 


Parties,  A.,  married  woman^  1 ;  C,  tree^  2 ;  D.  &  E.,  trees 
of  toill  d  grtees  to  uses,  pchasers,  8.  Recite  deed  or 
will  whby,  "  the  hds  hby  assured,"  were  conveyed  or  devised 
[to  stick  uses  as  A.  shd  appt,  dc  in  default  ofapptmt']  to  the  use  of 
C.  in  fee,  in  trust  for  the  septe  use  of  A.:  Contract  forpchase 
by  the  trees  of  the  will  of  X.,  from  -4.,  p.  978,  form  v.  Agrmt 
that  C.  shd  ''  join  in  these  psnts  in  nmer  hinafter 
appearg."        NOW    THIS    INDEE    WITNETH,    that    in 

psuance,  &c,,  &  in  conson  of  the  sum  of  £ now  pd  by  the 

sd  D.  &  E.,  out  of  moys,  arisg  as  afsd,  to  the  sd  A.  as  her  septe 
este  (the  rect,  &c.),  [the  sd  A.,  aa  beuefl  owner,  in  exercise  of 
the  power  vested  in  her  under  the  sd  indre  of,  &c.  [will],  as 
hinbfe  is  recited,  &  of  every  other  power  enablg  her  in  this 
behalf,  doth  hby  appt  (b),  that  All  &  singr  the  hds  hby  grtd 
shl  (subjt  as  hinafter  mentd),  henceforth  go  4;  remain  To  the 
USES,  upon  the  trusts,  &  subjt  to  the  powers  &  provons  hin- 
after expd  concerng  the  same:  AND  THIS  INDRE  ALSO 
WITNETH,  that  in  further  psuance  of  the  sd  agrmts,  &  for 
the  conson  afsd,]  the  sd  G»,  as  tree,  by  the  diron  of  the  sd  A., 
doth  hby  grt,  &  the  sd  A.,  as  benefl  owner  doth  hby  grt  &  con- 
firm unto  the  sd  D.  &  E.,  peels,  p.  885 ;  Habendum  to  D.  &  E., 
&  their  hrs,  subjt,  &c.,  to  tenancies,  To  the  uses  of  wiU, 
p.  408  [Achwwemt  d-  undertdkg  as  to  munimts  retained, 
p.  426  (c)].     In  wits,  &c. 


Acknow- 
ledgment. 


(h)  If  the  conveyance  is  to  a  purchaser  in  fee,  the  appointment  and  arrant 
may  be  united  in  one  clause,  as  in  Prec.  iv.,  p.  442. 

(c)  The  acknowledgment  must  be  given  by  the  person  or  persons  in  actual 
possession  of  the  deeds ;  see  p.  422,  note. 
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CONVEYANCE  of  Frebholds  hy  a  Mabribd  Woman  as  a  pmm.  xxx. 
feme  sole  under  the  Married  Women's  Property  Act, 
1882  (d). 

Parties^  A.,  vendor,  the  wife  of  B.,  of,  See,,  1 ;  C,  pchaser,  2. 
Recite  A,'b  seisin  in  fee,  form  ii.,  p.  870 ;  Contract  for  sale,  Redtals. 
p.  91%,  form  I. ;  {Redtal  introductory  to  covt  for  prodon  of  deeds. 


(d)  The  M.  W.  P.  A.  1882,  45  &  46  Vict.  o.  75,  has  repealed  (s.  22)  the   The 
M.  W.  P.  Acts,  1870  and  1874  (which  had  only  a  very  limited  operation,  and   M.W.P.A. 
effected  a  most  imx>ortant  change,  as  from  the  let  of  January,  1888,  the  date   ^°°^' 
of  the  commencement  of  the  Act,  in  the  legal  statoa  of  married  women. 

By  8. 1  (1)  every  married  woman,  whether  married  before  or  after  the  Act,   po«g-  *^ 
was  made  capable  of  acquiring,  holding,  and  disposing  by  will  or  otherwise    acquire  and 
of  any  property,  real  or  personal  (including  by  s.  24  choses  in  action),  as  her    dispose  of 
separate  property  in  the  same  manner  as  if  she  were  a  feme  sole,  without  the   propertji 
intervention  of  a  trustee. 

The  question  whether  in  any  x>&rticnlar  case  her  property  is  to  be  deemed   Women 
her  separate  property  is  dependent  on  ss.  2  and  5  of  the  Act  (subject,  how-   m&nying 
ever,  to  the  effect  of  s.  19,  as  to  which  see  next  page).    By  s.  2  every  woman   ^^^^  *^*® 
marrying  <rfter  the  commencement  of  the  Act  is  enabled  to  hold  as  her         ' 
separate  property,  and  to  dispose  of  in  manner  aforesaid,  all  real  and  per- 
sonal property  belonging  to  her  at  the  time  of  marriage,  or  acquired  by  or 
devolving  on  her  after  marriage,  including  her  separate  earnings ;  and  by   Women 
s.  5  every  woman  married  brfare  the  commencement  of  the  Act  is  enabled  to   m^ny^g 
hold  and  dispose  of  in  manner  aforesaid  as  her  separate  property  all  real  and   ^^^  ^'^^ 
personal  property,  her  title  to  which,  whether  vested  or  contingent,  and 
whether  in  possession,  reversion,  or  remainder,  accrues  (nfter  the  commence- 
ment of  the  Act.    This  last  provision,  after  numerous  conflicting  decisions, 
was  held  by  the  Court  of  Appeal,  in  Reid  v.  Eeid,  31  Ch.  D.  402,  not  to  apply 
where  the  title  had  arisen  before  the  Act,  but  the  property  did  not  fall  into 
possession  till  afterwards,  so  that  a  woman  married  before  1st  January,  1888, 
who  was  then  entitled  to  a  reversionary  or  contingent  interest,  does  not,  on 
its  falling  into  possession  or  becoming  absolute,  acquire  it  as  her  separate 
property  under  the  Act.    But  a  mere  tpes  nteceseumia  as  one  of  a  class  of 
possible  next  of  kin,  is  not  a  "  contingent  title  "  within  s.  5 :  Be  Parsons,  45 
Ch.  D.  51,  dissenting  from  Be  Beaupri;  21  L.  B.  Ir.  397. 

It  is  provided,  however,  by  s.  19,  that  the  Act  is  not  to  affect  any  settle-   Settle- 
ment or  any  restriction  on  anticipation ;  as  to  the  effect  of  this,  see  Hancock   ments  not 
V.  Haneoek,  88  Ch.  D.  78 ;  Stevens  v.  Trevor-Garriek,  [1898]  2  Ch.  307  j  if\fra,  ^  ^ 
Sbttmmbnts.  affected. 

The  old  law  as  to  a  married  woman's  power  of  disposing  of  her  property  Old  law  in 
is  thus  entirely  superseded  as  to  all  prox>erl7  which  is  by  the  Act  made  her   ^^^^  ^  ^ 
Separate  property,  as  to  which  she  is  enabled  to  dispose  of  both  the  legal  and  ^"^^l!^  i, 
equitable  estate  as  a  feme  sole  (subject  to  any  settlement  or  restraint  on   QiuTied 
iaticipation),  but  the  Act  does  not  remove  the  disabilities  of  a  woman   woman 
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PKKc.  XXX.  p.  882, /om  XXVI.] :  NOW  THIS  INDRE  WITNETH  that  in 
psuance,  &c.,  &  in  conson  of  the  sum  of  £ now  pd  by  the 


before  the 
Act. 


Power  of 

dispoflitioii 

over 

property 

settled  to 

separate 

use. 


As  to 
property 
Tested  in 
a  married 
woman  as 
trostee. 

Power  of 
married 
woman  to 
fontract. 


Alto 
powen  of 
appoint- 
ment. 


married  before  its  commencement  as  regards  her  power  of  disposing  of  pro- 
perty not  settled  to  her  separate  xiae,  to  which  she  was  entitled  at  the  time 
of  its  commencement  (althongh  not  falling  into  possession  till  afterwards), 
or  affect  the  marital  rights  of  the  husband  in  respect  of  snch  property,  and 
the  old  law  remains  to  that  extent  in  force. 

As  regards  property  settled  to  the  separate  use  of  a  married  woman  nnder 
the  old  law,  she  has  the  same  power  of  disposition  as  if  she  were  a /erne  toU, 
so  far  as  the  eqnitable  estate  is  concerned,  Taylor  v.  Meads,  4  De  G.  J.  A  S. 
597 ;  but  this  does  not  extend  to  any  legal  estate  or  interest  which  is  vested 
in  her  unless  (as  regards  freeholds)  she  has  a  power  of  apjwintment  operat- 
ing under  the  Statute  of  Uses  (see  p.  501,  note  (d)  ) ;  and  this  disability  in 
not  remoyed  by  the  Act,  so  that  a  deed  acknowledged  may  still  be  necessary 
in  that  case  (i.e.,  as  to  property  settled  on  a  married  woman  prior  to  1883), 
where  it  would  have  been  before  the  Act.  As  to  what  was  sufficient  to 
create  separate  use  in  land  under  the  old  law,  see  Dye  v.  Dye,  18  Q.  B.  D. 
147 ;  as  to  personalty,  see  Surman  v.  Wharton,  [1891]  1  Q.  B.  491. 

The  M.  W.  P.  A.,  s.  18,  enables  a  married  woman  to  convey  stocks, 
shares,  &c.,  of  which  she  is  a  trustee ;  as  to  the  method  of  conveying  interests 
in  land  vested  in  her  as  a  trustee,  see  ante  232. 

The  disabilities  of  married  women  (whether  married  before  or  after  the 
Act)  as  regards  contracting  are  also  removed  by  the  M.  W.  P.  A.  1882,  which 
enacts  (s.  1,  sub-s.  2)  that  a  married  woman  shall  be  capable  of  entering 
into  and  rendering  herself  liable  in  respect  of  and  to  the  extent  of  her 
separate  property  on  any  contract,  and  of  suing  and  being  sued  in  contract 
or  in  tort  or  otherwise  (as  to  which  see  Whittaker  v.  Kershaw,  45  Ch.  D.  320) 
as  if  she  were  a  feme  sole,  and  which  provided,  s.  1  (3)  (4),  that  every 
contract  entered  into  by  her  was  to  be  deemed  to  be  entered  into  with 
respect  to  and  to  bind  her  separate  property,  unless  the  contrary  be  shown ; 
and  was  to  bind  not  only  the  separate  property  which  she  was  entitled  to  at 
that  date,  but  also  all  separate  property  which  she  might  thereafter  acquire. 
The  M.  W.  P.  A.  1893,  provides  that  every  contract  entered  into  by  a  married 
woman  after  the  5th  December,  1893,  otherwise  than  as  agents  shall  bind 
her  present  and  future  separate  property  whether  she  had  or  had  not 
separate  property  at  the  date  of  the  contract,  thus  avoiding  the  inconvenient 
construction  put  on  the  Act  of  1882,  in  Be  Shake^pear,  80  Ch.  D.  160,  and 
PaUiser  v.  Qumey,  19  Q.  B.  D.  519,  approved  by  the  C.  A.  in  Stogdon  v.  Lee, 
[1891]  1  Q.  B.  661,  namely  that  the  contract  of  a  married  woman  is  of  no 
avail  under  the  Act  against  her  future  acquired  separate  estate,  unless  she 
is  shown  (the  onus  of  proof  being  on  the  creditor)  to  have  at  the  date  of  the 
contract  some  separate  property  free  from  any  restraint  on  anticipation ; 
and  the  further  decision  in  Leak  v.  Driffield,  24  Q.  B.  D.  98,  that  the  property 
must  be  such  that  she  may  reasonably  be  supposed  to  have  contracted  with 
respect  to  it. 

By  s.  4  the  execution  of  a  general  power  of  appointment  by  will  by  a 
married  woman  is  to  have  the  effect  of  making  the  property  appointed  liable 
for  her  debts  in  the  same  manner  as  her  separate  estate  is  liable  under  the 
Act ;  see  as  to,  the  old  law.  In  re  Harvey,  18  Oh.  D.  216 ;  Hodges  v.  Hodges,  20 
Ch.  D.  749  i  Be  Boper,  89  Ch.  D.  482  (the  dictum  in  which  as  to  the  eifect  of 
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8d  C.  to  the  sd  A.  (the  rect  whof  she  doth  hby  acknowe)  the  sd  prbo.  xzx. 
A.  as  1>eniefl  owner  (a)  doth  hby  grt  &  convey  unto  the  sd  C, 
peels f  p.  885 ;  To  hold  the  same  Unto  &  to  the  use  of  the  Habendum 
sd    C,   his  hrs   &   assns;  [^Acknowetnt  d  undertakg  by  A.  as  ^^^j^ 
to  munimts  retained^  p.  426].     In  wits,  &c.  fee. 

the  Act  of  1882,  overlooks  s.  4) ;  i2e  Laws^m,  41  Ch.  D.  668 ;  JSe  Farkin,  [1892] 
3  Ch.  510,  see  p.  621. 

The  contract  of  a  married  woman  under  the  Act  is  enforceable  by  or   ContraetB 
against  her,  as  if  she  were  a  feme  sole,  without  joining  her  husband  (see    of  married 
8.  1  (2)  ),  but  she  cannot  be  made  bankrupt  unless  she  is  carrying  on  a   ^wnen  how 
separate  trade ;  Ba  Gardiner,  20  Q.  B.  D.  249 ;  B«  Armxtrimg,  21  Q.  B.  D.   «"™^^°- 
2^1  Be  A  Debtor  [1898]  2  Q.  B.  576. 

The  rule  that  judgment  recovered  against  one  of  two  joint  contractors  is 
a  bar  to  an  action  against  the  other  applies  equally  when  one  of  them  is  a 
married  woman  ;  Hoare  v.  Ntblett,  [1891]  1  Q.  B.  781. 

It  is  dear  from  the  whole  scope  of  the  Act  (see  specially  ss.  13, 20, 21,  and   Meaning  of 
compare  the  provisions  of  the  repealed  Acts)  that  the  expression  "  separate   separate 
property,"  as  used  in  the  clauses  relating  to  the  contracts  of  a  married   V^V^l' 
woman,  must  be  interpreted  to  include  not  merely  property  which  is  by  the 
Act  made  her  separate  property,  but  also  any  property  settled  to  her  separate 
use  under  the  old  law ;  so  that  the  effect  of  the  contracts  of  a  married  woman 
entered  into  after  the  Act  on  property  so  settled  is  regulated  by  the  Act 
{8urman  v.  Wharton,  [1891]  1  Q.  B.  491)  ;  and  the  old  law  on  this  subject  is 
superseded ;  but  questions  may  arise  as  to  the  effect  of  the  Act  where  a 
married  woman  has  entered  into  contracts  before  as  well  as  since  the  Act 
binding  such  property. 

Although  the  contract  of  a  married  woman  will  bind  her  separate  estate 
under  the  M.  W.  P.  Act  without  being  so  expressed  (see  s.  1  of  the  M.  W.  P. 
Act,  1893),  it  may  be  desirable,  where  it  is  also  intended  to  affect  any 
property  settled  to  her  separate  use  under  the  old  law,  that  the  intention 
should  be  expressed. 

This  precedent  is  for  a  case  where  the  marriage  or  the  acquisition  of  the   As  to 
property  was  after  the  commencement  of  the  M.  W.  P.  Act,  1882,  so  that  the   making 
wife's  power  of  disposition  is  absolute,  and  the  husband's  concurrence  is   husband 
unnecessary ;  and  in  practice  his  concurrence  is  rarely  if  ever  given.  party. 

The  wife's  covenants  for  title  implied  by  the  C.  A.  1881,  see  s.  7  (8),  and   Effect  of 
her  acknowledgment  as  to  muniments,  will  now,  under  the  M.  W.  P.  Act,   covenants 
1882,  operate  as  if  she  were  a  feme  sole  to  the  extent  of  her  separate  estate ;   ^^  ^'^^ 
see  p.  406,  note. 
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PRSO. 
XXXI. 


CONVEYANCE  hy  TRtJSTBBS  and  Executors  of  a  Will  to 
effectuate  a  Contract  for  Sale  entered  into  hy  their 
Testator  {who  died  since  1881)  in  his  lifetime  for  the 
sale  of  Freeholds  to  the  Trustees  of  a  Personalty 
Settlement  purchasing  under  a  power  to  invent  in 
land.  The  Tenants  for  Life  under  the  settlement 
being  Consenting  parties  (a). 

PARTiESy  A.,  B.,  &  C,  exs  (t  trees  of  will,  1;  D.  &  R.,  his 
wife,  beneficiaries  under  settlemt,  2  ;  F.  &  G.,  trees  of  settlcmt,S; 


ConYeyanoe 

whero 

vendor 

dies 

pending 

completion. 


Power  of 
tenant  for 
life  under 


(a)  Where  a  yendor  dies  before  completion  of  the  sale,  if  there  was  a 
contract  clearly  binding  on  both  vendor  and  purchaser  and  enforceable  at 
his  death,  he  will  have  become  a  trustee  for  the  purchaser,  so  that  the  legal 
estate  will  follow  the  ordinary  rules  for  the  devolution  of  trust  estates; 
Lytaght  v.  Edwards,  2  Ch.  D.  499 ;  i.e.,  if  he  died  before  1882,  it  will  have 
passed  to  his  heir  or  devisees  of  trust  estates  (not  being  a  "  bare "  trust 
estate  vesting  in  the  personal  representative  under  the  V.  &  P. 
Act,  1874,  s.  6,  or  the  L.  T.  A.  1875,  s.  48;  see  as  to  this,  Morgan 
V.  Swansea  Urban  Sanitary  Authority,  9  Ch.  D.  582 ;  Re  Docwra,  29  Ch.  D. 
693) ;  and  if  he  died  since  1881  (as  in  the  case  of  this  precedent),  it  will  have 
devolved  on  his  personal  representatives,  under  the  C.  A.  1881,  s.  30.  If 
the  contract  was  not  enforceable  by  both  parties  at  the  death  of  the  vendor, 
it  seems  that  the  legal  estate  would  not  be  a  trust  estate  of  the  vendor,  and 
the  question  of  fact  may  be  one  which  could  scarcely  be  settled  except  by  a 
decree  of  the  Court  (see  Be  Carpenter,  Kay,  418 ;  Re  Colling,  82  Ch.  D.  333), 
but  if,  as  in  this  case,  he  died  since  1H81,  his  personal  representatives  are^  by 
the  4th  section  of  the  latter  Act,  empowered,  where  the  contract  was 
enforceable  against  the  vendor  at  his  death,  to  convey  the  estate  to  the 
purchaser.  To  bring  the  case  within  either  the  4th  section  of  the  Y. 
&  P.  Act,  1874,  or  the  30th  section  of  the  C.  A.  1881,  there  must 
have  been  a  contract  in  writing  (which  would  become  part  of  the  title) ;  and 
even  then  the  difficulty  of  showing  that  the  case  comes  within  the  Act  is 
such  as  to  render  it  inexpedient  to  rely  on  it.  The  concurrence  of  the  heir  or 
devisees  should,  therefore,  whenever  practicable,  be  obtained.  As  to  the 
difference  between  the  adoption  of  the  testator's  contract  and  the  making  of 
a  new  contract  on  the  same  terms,  as  regards  the  conversion  relating  back 
to  his  lifetime,  see  Re  Harrison,  34  Ch.  D.  214.  If  the  testator  died  after 
1897  the  legal  estate  vests  in  his  personal  representatives  under  the  L.  T.  A. 
1897,  8.  1,  but  as  the  power  of  sale  conferred  on  the  personal  representatives 
by  that  Act  is  for  the  purpose  of  administration  only  it  cannot  be  used  in 
either  of  the  cases  mentioned. 

Beference  may  here  be  made  to  the  S.  L.  A.  1882,  s.  31,  sub-s.  2,  enabling 
a  tenant  for  life  (including  any  other  limited  owner  under  that  Act)  to 
carry  into  effect  a  valid  contract  for  sale  entered  into  by  a  previous  tenant 
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Whas  the  Bd  F.  &  G.,  as  the  pant  trees  of  an  indre  dated,  prio. 
&c.,  &  made,  &c.,  being  a  settlemt,  &c.,  &  in  exon  of  a  power  ^""* 
thrin  contd  for  the  investmt  of  moys  subjt  to  the  trusts  of  K^citais. 
the  sd  indre  in  the  pchase  of  real  este,  &  at  the  reqt  of  the  sd  ^^H^/rx 

D.  &  £.  on  the day  of entd  into  a  contract  with  X.  ^ 

deced,  for  the  pchase  from  him  of  the  hds  hby  grted,  &  the  for  sale. 


for  life  under  the  same  settlement ;  and  to  the  S.  L.  A.  1890,  s.  6,  empowering   g,  j^  ^^ts 
a  tenant  for  life  to  execute  a  conyeyanoe  for  giving  effect  to  a  valid  contract  to  carry  out 
for  aale  entered  into  by  any  predeoeesor  in  title.    Where  a  father  tenant  for  contract 
life  and  son  tenant  in  tail  have  barred  the  entail  and  resettled,  relimiting  ^^  .  ®  "^ 
the  father's  old  life  estate  with  remainder  to  the  son  for  life,  and  the  father  ^^^^ 
then  contracts  to  sell,  and  dies  before  completion,  the  son  could  doubtless, 
under  one  or  other  of  these  enactments,  convey  to  the  purchaser;   and 
although  the  old  settlement  had  ceased  and  the  son's  estate  arises  under  the 
re-settlement,  it  is  conceived  that  his  conveyance  would  relate  back  to  the 
contract  so  as  to  override  any  family  charges  under  the  old  settlement,  and 
so  that  the  trustees  of  that  settlement  would  be  the  proper  recipients  of  the 
purchase-money. 

In  all  the  above  cases  the  contract  for  sale  becomes  part  of  the  title  and 
should  be  preserved  with  the  deeds. 

(6)  According  to  the  usual  and  correct  practice  the  conveyance  is  made   As  to 
to  the  trustee  on  the  trusts  of  the  settlement ;  formerly  some  practitioners   keeping 
made  conveyances  to  trustees  without  disclosing  the  trusts,  a  practice   x?^|!l] 
which,  except  in  a  few  cases,  chiefly  relating  to  mortgages,  has  entirely 
fallen  into  disuse ;  as  at  the  present  day  there  are  no  advantages  in  adopting 
that  course,  and  difficulties  may  arise  as  to  death  duties  on  the  death  of  a 
trustee  when  the  trust  is  not  disclosed.    The  Court  will  not  go  behind  a 
recital  framed  according  to  the  usual  practice  so  as  to  keep  a  trust  off  the 
title  {Bs  Harman,  Sfc,  24  Ch.  D.  720),  and  such  recitals  are  not  misrepre- 
sentations, Carritt  v.  Real,  ^c.  Co,  42  Ch.  D.  263. 

One  reason  for  keeping  the  trusts  off  the  title  was  the  belief  (which  is   Vendor 
erroneous,  Man^fUld  v.  Childerhouu,  4  Ch.  D.  82)  that  it  was  the  vendor's    ^ot  allowed 
duty  on  a  purchase  by  trustees  to  see  that  the  purchase  was  not  a  breach  of       J?^"^*^ 
trust.    It  is  apprehended  that  the  vendor  is  not  bound  and  that  he  is  not  at  priety  of ' 
liberty  to  make  any  enquiries  on  this  point,  though  he  has  the  right  to  de-   purchase 
cline  to  execute  a  deed  which  to  his  knowledge  contains  incorrect  recitals   by  trustees. 
(Hartley  v.  Burton,  L.  B.  8  Ch.  866),  or  which  shows  on  the  face  of  it  that  the 
purchase  moneys  are  paid  in  breach  of  trust. 

If  the  trust  is  not  disclosed  it  may  be  recited  that  the  purchase-money  is  paid 

''  out  of  moys  belonging  to  the  sd,  pcliasersy  on  a  jt  acct," 

or  else  that  they  have  contracted  for  the  purchase  "  as  jt  tenants," 
and  the  conveyance  wiU  be  *'  unto  &  to  the  USe  of  the  sd,  pchasers, 

their  hrs  &  assns,  as  jt  tenants  in  equity  as  well  as  at  law." 

As  to  the  equities  growing  out  of  the  trustees  borrowing  part  of  the 
purchase-money  on  mortgage,  see  Be  Pw^frey,  22  Ch.  D.  255;  and  as  to 
fraudulent  dealings  by  a  trustee  where  the  trust  is  not  disclosed,  see  Carritt 
V.  Real,  4-c.  Co.  42  Ch.  D.  268. 
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Registered 
land. 


inhance  thof  in  fee  simple,  for  the  sum  of  £ :  And  whas 

the  title  of  the  sd  X.  was  accepted  by  the  sd  F.  &  6.  in  his 
lifetime,  but  the  sd  pchase-moy  was  not  pd  by  them,  nor  was 
any  convce  of  the  sd  premes  made  to  them  by  the  sd  X.  in 
psuance  of  the  sd  contract ;  Will  ofX.  apptg  A.y  B.,  d;  (7.,  exs, 
dt  containg  a  general  devise  of  real  este  to  them  in  trust,  death  d 
probata,  p.  876 ;  And  whas  the  sd  F.  &  G.  have  reqted  the  sd 
A.,  B.,  &  C,  toexte  a  convce  of  the  sd  premes  to  them,  the  sd 
F.  &  G.  in  psuance  of  the  sd  recited  contract  of  the  sd  testor : 

And  whas  the  sd  F.  &  G.  have  raised  the  sd  sum  of  £ , 

with  the  approbon  (hhy  testified)  of  the  sd  D.  &  E.  out  of  pt  of 
the  trust  funds  under  the  sd  settlemt  [wch  were  brought  into 
settlemt  on  the  pt  of  the  sd  D.  (a)].  NOW  THIS  INDRE 
WITNETH  that  for  effectuatg  such  sale  as  afsd  &  in  conson 

of  the  sum  of  £ now  pd  by  the  sd  F.  &  G.,  at  the  reqt  of 

the  sd  D.  &  E.,  to  the  sd  A.,  B.,  &  C,  as  psonal  repves  of  the 
sd  X.  deced  (the  rect,  &c.),  the  sd  A.,  B.,  &  C,  as  such  psonal 
repves,  &  devisees  in  trust  under  the  sd  will  of  the  sd  X.  as 
afsd,  do  resply  hby  grt  &  convey  unto  the  sd  F.  &  G.,  peels, 
p.  386  ;  habendum  to  F,  d-  G.  in  fee,  upon  trusts  of  settlemt, 
Jorm  xn.,  p.  403.     In  wits,  &c.  (b). 

(a)  If  different  parts  of  the  settled  funds  are  subject  to  different  trusts, 
the  particular  fund  out  of  which  the  purchase-money  is  raised  should  be 
recorded,  which  will  be  best  done  by  the  conveyance. 

(h)  Where  the  land  is  registered,  and  in  districts  where  registration  is 
compulsory,  the  trustees  must  be  registered  as  proprietors,  and  if  any 
consent  is  required  to  a  sale  by  them  a  proper  restriction  must  be  entered. 

Where  co-proprietors  are  registered  as  proprietors  an  entry  must  be  made 
on  the  register  to  the  effect  that  where  the  number  of  them  is  reduced  to 
one  no  registered  disposition  is  to  be  made  without  an  order  of  the  Begistrar 
or  of  the  Court,  but  this  provision  does  not  apply  where  they  are  entitled 
for  their  own  benefit,  or  being  trustees  where  a  sole  trustee  can  dispose  of 
the  land,  L.  T.  A.  1875,  s.  83 ;  L.  T.  A.  1897,  Sch.  ;  L.  T.  B.  185  ei  §eq. 
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CONVEYANCE  of  Freeholds  under  a  Trust  f(yr  Sale, 
the  Tenant  fcyr  Life  hexng  a  Consenting  Party.  A 
Short  Form,  tvithout  Recitals. 

PartirSj  a.  &  B.,  trees  for  sale  (hinafter  called  the  vendors), 
1 ;  C,  tenant  for  life  (hinafter  called  the  life  tenant),  2;  D., 
pchaser  (hinafter  called  the  pchaser),  8 ;  WITNETH  that  in 
conson,  &c.  (the  rect,  &c.),  &  in  psuance  &  exon  of  the  trusts 
of  an  indre  dated,  &c.,  &made,  &c.,  the  convce  in  trust  for  sale, 
Ipr,  the  will,  dated,  &c.,  &  proved  on,  &c.,  of  X.,  late  of,  &c. 
deced],  the  vendors,  as  trees  of  the  sd  settlemt  [will],  with  the 
consent  (hby  testified)  of  the  life  tenant,  hby  grt  unto  the 
pchaser,  peels,  p.  885  ;  habendum  to  pchaser  in  fee,  p.  401. 
[^Acknmt  by  A.  dt  B.  as  to  munimts,  p.  426.]     In  wits,  &c. 


PRBO. 

xxxn. 


xxxin. 

CONVEYANCE  of  Freeholds  by  Trustees  for  Sale 
under  a  Will  to  a  Married  Woman  as  her  Separate 
Property  under  the  Married  Women's  Property  Act, 
1882  (c).  The  persons  Beneficially  interested  in 
the  Purchase-Money  or  such  of  them  as  are  Not 
under  Disability  confirming  the  Sale  and  Covenant- 
ing ^or  the  Title.  Variations  where  some  of  them  are 
Married  Women  (d). 

Parties,  A.  &  B.,  trees,  1,  [K.  &  L.,  exors,  2] ;  C,  D.,   "  & 
E.  his  wife,"  F.  "&  G.  his  wife,"  &  H.,  psons  intted  in  the 


PBKO. 
XXXIII. 


(c)  As  every  married  woman  is  now,  by  the  M.  W.  P.  A.  1882,  bs.  1,  2,  5   As  to  con- 
(whether  the  marriage  was  before  or  after  the  Act),  enabled  to  acquire,  hold,   Teyances  to 
and  dispose  of  any  property  as  a  feme  sole  without  the  intervention  of  a   ™*"i®<^ 


trustee  (see  p.  503,  note),  property  of  any  description  may  now  be  conveyed 


women. 


(d)  As  to  making  the  beneficiaries  parties  in  such  a  case,  see  1  Dart,  Y.  & 
P.,  617.  If  E.  &  G.  were  married  or  their  title  accrued  (as  to  which  see  ante, 
p.  503)since  1882,  their  husbands  need  not  be  parties,  nor  need  they 
acknowledge  the  deed.  Otherwise  their  acknowledgment  is  necessary, 
Franks  v.  Bollans,  L.  R.  3  Ch.  717.  If  the  testator  died  after  1897  and  the 
trustees  are  not  the  executors,  and  the  latter  have  not  conveyed  the  land  to 
the  former  J  they  should  be  made  parties  and  their  assent  should  be  recited. 
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Bedtalf. 


Interest  of 
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Wit- 
nessetb. 


Grant. 


pchase-moif,  8;  L,  pchaser,  "the  wife  of  X.,  of,  &c.,'*  4; 
Recite  will  of  testor,  settg  out  pJly  the  trust  for  sale 
d'  rect  clause  {if  any),  p.  866,  cC  statg  shortly  the  trusts  of  the 
pchase-moy,  so  as  to  show  the  intts  of  the  pties  of  the  third  pt ; 
Death  of  tester  d- probate,  p.  874,  &  testor's  seisin,  p.  867 ;  [And 
WHAS  the  sd  E.  &  L.  have  assented  to  the  devise  contd  in  the  sd 
will  of  the  hds  hby  grted  as  they  the  sd  K.  &  L.  do  hby  acknowe]. 
Occnrce  of  events  upon  wch  the  trust  for  sale  was  to  arise ; 
Contract  for  sale  by  A.  do  B.  to  I.,  p.  878,  form  iv. ;  "  for  the 

sum  of  £ ,  wch  sum  is  intd  to  be  pd  by  the  sd  I.  out  of 

moys  belonging  to  her  as  her  septe  este,  independently  of  her 
sd  husbd,"  &  she  is  desirous  that  the  sd  hds  &  premes  shl  be 
conveyed  &  assured  to  the  uses  &  in  mner  hinaf  ter  expd :  And 
WHAS  the  sd  pties  hto  of  the  third  pt  [or  (as  regards  such  of 
them  as  are  married  women)  their  sd  husbds  in  their  rt]  are 
under  the  trusts  of  the  sd  will  benefiy  entled  to  the  pchase- 
moy  of  the  hds  &  premes  thby  devised  in  trust  for  sale  as  afsd, 
in  eql  shares  [or,  in  the  shares  &  proportions  followg  (that  is 

to  say),  &c.,  or,  "  to shares  of  the  pchase-moy  of  the  hds 

&  premes,  &c.,  the  psons  entld  to  the  remaing shares 

thof ,  being  under  the  age  of  21  yrs  "  ] :  And  whas  the  sd  pties 
hto  of  the  third  pt  have  agrd  to  concur  in  these  psnts  for  the 
pposes  &  in  mner  hinaf  ter  appearg:  NOW  THIS  INDRE 
WITNETH  that  in  psuance,  &c.,  &  in  conson  of  the  sum  of 

£ to  the  sd  A.  &  B.,  pd  by  the  sd  I.  out  of  moys  belonging 

to  her  as  her  septe  este,  independently  of  the  sd  X.  (the  rect, 
(fee),  they,  the  sd  A.  &  B.,  as  trees  of  the  sd  will,  do  hby  grt, 
&  the  sd  pties  hto  of  the  third  pt  as  benefl  owners,  accdg  to 
their  respive  intts  as  hinbfe  appearg,  do  resply  hby  confirm 
unto  the  sd  I.,  her  hrs  &  assns,  peels,  p.  885,  habendum  to  I , 
in  fee,  as  her  septe  ppty  &  este  independently  of  the  sd  X. : 
Provo  restrictg  liability  ofC,  D.,  E.,  P.,  G.,  &  H.,  under  the 


to  a  married  woman  in  the  same  manner  as  to  a  man,  except,  perhaps,  where 
the  conyeylng  party  is  her  husband  (see  p.  613,  note) ;  but  it  is  better  to 
express  that  it  is  to  be  her  separate  estate.  The  wife  can  also  enter  into 
any  covenants  which  may  be  required  (as  in  the  case  of  leaseholds  for  the 
vendor's  indemnity  against  the  rents  and  covenants),  see  p.  604,  note. 

The  husband  is  sometimes  made  a  party  so  as  to  obtain  his  admission  that 
the  purchase-money  is  the  wife's  separate  estate ;  but  the  vendor  cannot 
require  this.  It  may  also  sometimes  be  desirable  that  the  husband  should 
join  to  enter  into  covenants. 
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statutory  covts,  to  a  share  in  the  pretnes  conveyed,  correspondg  to  pwm. 

his  or  her  share  in  the  pchase-moy,  see  p.  420,  form  iv.  [^Acknmt       * 

by  A.  &  B.  as  to  munimts,  p.  426.]    In  wits,  &c. 


CONVEYANCE  to  one  of  the  Trustees  and  Executobs  of      prm. 
a  tvUl  of  Freeholds  purchased  under  a  Bight  op  Pre-      "^"^' 
EMPTiON  (a)  given  to  him  by  the  Will,  and  of  Lease- 
holds held  for  a  Long  Term  (t),  the  duration  of  which 
is  Unknown,   with   the   Concurrence  of  the  Bene- 
ficiaries (c). 

Parties,  A.,  B.,  &  C,  trees  d-  exs  dc  also  beneficiaries,  1 ;  D.  Eecitals. 
&  E.,  beneficiaries,  2  ;  "  the  sd  "  C,  pchaser,  8.     Recite  iviU  of  Will. 
X.,  containg  genl  devise  <t  beqt  to  A.,  B.,  d  C,  in  trust  for  sale 
d'divon  ofpceeds  afier  paymt  of  debts,  dc,  among  his  chin,  A., 
B.,  C,  D.,  &  E.,  with  option  to  testor's  sons  in  succession  accdg 
to  seniority  to  pchase,  "  the  freehd  messe  &  hds  hby  grted," 
at  a  valuon  to  be  made  by  valuers  to  be  nominated  by  trees,  d 
apptg  A.,  B.,  &  C.  exs — death  d  probate,  p.  874  ;  And  whas  the  Seisin  of 
sd  X.  was  at  his  dece  seised  in  fee  simple  of  the  sd  freehd  *®^*°^' 
messe   &   hds   hby   grted   free  from  incumbces,  &  was  also 
absolutely  en  tied  to  the  pee  of  land  &  hds  hby  assned,  wch  are 
of  leasehd  tenure,  &  (as  is  believed)  free  from  rent  &  covts,  & 


(a)  As  to  the  time  in  which  a  right  of  pre-emption  of  this  kind  must  Right  of 
be  exercised^  see  Brooke  y.  Qarrod,  2  De  G.  &  J.  62 ;  Augtin  v.  Tavmey,  L.  B.  pre-emp- 
2  Ch.  143.  tion. 

(b)  The  power  given  by  the  C.  A.  1881.  s.  65,  as  amended  by  the  C.  A. 
1882,  s.  11,  to  enlarge  a  long  term  into  a  fee  simple,  could  not  be  acted  on, 
for  want  of  the  means  of  showing  that  the  case  is  within  the  Act. 

(c)  The  concurrence  of  the  beneficiaries  is  not  necessary  as  to  the  free-   Purchase 
holds  which  are  conveyed  according  to  the  trusts  of  the  will ;  but  as  to  the   by  trustees 
leaseholds  is  necessary,  the  sale  being  to  one  of  the  trustees  and  executors.   ^^  execu- 
As  to  purchases  by  trustees  from  themselves  or  their  cestuis  que  tnut,  see   ^".^ 
Lewin  on  Trusts,  pp.  551  et  seq, ;  Harvey  v.  Lambert,  W.  N.  1888,  p.  38.    As    property, 
to  the  purchase  of  the  testator's  estate  by  an  executor  who  has  not  proved, 

see  Clark  v.  Clark,  9  App.  Cas.  733.  As  to  a  purchase  by  a  solicitor  from 
his  client's  trustee  in  bankruptcy,  see  Ltiddy'e  Truttee  v.  Peard,  33  Ch.  D.  500. 
As  to  the  purchase  by  a  person  in  a  fiduciary  relation  on  a  sale  under  the 
Courts  see  Boswell  v.  Coake,  23  Ch.  D.  302,  27  Ch.  D.  424,  11  App.  Cas.  232. 
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pRio.       are  held  for  a  long  term  of  yrs,  but  the  origin  &  doron  of  such 

'      term  are  not  known  :    And  whas  the  sd  C.  is  the  eldest  son  of 

Valuation     the  sd  X. :  And  whas  in  psuance  of  the  trusts  of  the  sd  will, 

hoidT         *^®  s^  ^'f  ^'9  *  C!.,  duly  apptd  K.,  of,  &c.,  &  L.,  of,  &c.,  to 

value  the  sd  freehd  messe  &  hds,  &  the  same  were  valued  by 

Offer  and     them  at  the  sum  of  £ ;  And  whas  the  sd  A.,  B.,  &  C-,  by 

acceptance,  .^jg  under  their  hands,  dated,  &c.,  psuant  to  the  dirons  of 
the  sd  will,  duly  offered  the  same  messe  &  hds  to  the  sd  G.  at 

the  sd  valuon  price  of  £ ,  &  the  sd  C,  by  writg,  under  his 

hand,  dated,  &c.,  or,  ''  within  the  time  in  that  behalf  pre- 
scribed by  the  sd  will,"  duly  decld  his  desire  to  pchase  the  sd 

messe  &  hds  for  the  sd  sum  of  £ ,  &  reqted  the  sd  A.  &  B. 

Agreement  to  convey  the  Same  to  him  psuant  to  the  sd  will :   And  whas 

long'tera.  ^^^  ^^  ^^  ^  ^m  ^^  ^^^^  ^^^  ^  trees  (a)  as  afsd,  with  the 
approbon  &  concurrce  of  the  sd  D.  &  E.,  have  also  agrd  with 
the  sd  G.  for  the  sale  to  him  of  the  sd  leasehd  pee  of  land  & 

hds  for  the  sum  of  £ ,  at  wch  the  same  have  been  valued 

by  the  sd  E.  &  L.,  for  the  ppose  of  such  sale,  on  the  instrons 

of  the  sd  A.,  B.,  D.,  &  E.,  such  valuon  havg  been  made  as  if 

Agreement   the  sd  premes  were  freehd  :    And  whas  the  sd  D.  &  E.  have 

^^-<^-^'    agrd  to  concur  in  these  psnts  m  mner  hinafter  expd :  NOW 

nesseth.       THIS  INDRE  WITNETH,  that  in  psuance  of  the  sd  agreemt 

in  this  behalf  &  in  exon  of  the  trusts  of  the  hinbfe  recited  will 

of  the  sd  X.,  and  in  conson,  &c.,  pchase-moy  for  freehde,  now  pd 

by  the  sd  G.  to  the  sd  A.,  B.,  &  G.,  as  trees  of  the  sd  will,  with 

the  approbon  of  the  sd  D.  &  E.  (the  rect,  &c.)»  they  the  sd 

Grant.        A.  &  B.  as  [ez8  ft]  trees  of  the  sd  will,  do  resply  hby  grt  &  rele  (6), 

&  each  of  them  the  sd  A.,  B.,  D.,  &  E.,  &  as  benefl  owner,  as 

to  one  undivided  fifth  pt  of  the  hds  next  hinafter  descd  &  grted, 

doth   hby  grt,  rele,  &  confirm  unto  the  sd  G.,  freehd  peels ^ 

p.  385,  habendum  to  C.  in  fee,  p.  401,  dischgd  from  the  trusts 

Further       &  provons  of  the  sd  will  of  the  sd  X. :  AND  THIS  INRDE 

witneweth.  j^qq  ^^viTNETH,  that  in  psuance  of  the  sd  recited  agrmt  in 

(a)  The  sale  of  the  leaseholds^  and,  if  the  testator  died  after  1897,  of  the 
freeholds  also,  may  be  made  by  the  parties  as  executors  or  trustees  according 
to  whether  they  have  assented  to  the  bequest  to  themselves  or  not ;  but  there 
is  no  practical  objection  to  their  being  expressed  to  seU  in  both  characters. 

(b)  This  operates  as  a  release  by  A.  &  B.  of  their  estate  in  joint  tenancy 
to  C.  their  co-tenant.  The  C.  A.  1881,  s.  50,  does  not  apply  to  this  case. 
The  conveyance  of  the  freeholds  might  have  been  effected  by  a  grant  by  A., 
B.,  &  G.  to  a  grantee  to  the  use  of  0. 
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this  behalf,  &in  conson,  &c.,  the  pchase-moy  for  leaBehdn  (the      ""^J- 
reet,  &c.),  the  sd  A.  &  B.  m  such  ezs  k  trees  as  afsd,  do  resply     ^^' 
hby  aasn  &  rele,  4;  each  of  them  the  sd  A.,  B.,  D.,  k  E.,  m 
benefl  owner  as  to  one  eql  undivided  fifth  pt  of  the  hds  next 
hinafter  descd  k  assned,  both  hby  assn,  rele,  k  confirm  mito  AMign* 
the  sd  C,  pceU,  p.  885 :   To  hold  the  same  Unto  the  sd  C,  "*''*• 
henceforth  for  all  the  term  of  yrs,  este  k  intt  for  wch  the  same  ^^^' 
premes  are  held  (a),  dischgd  from  the  trusts  of  the  sd  will 
{Govt  hyA.  db  B.  with  C.forprodon  of  deeds  in  thejt  custody  of 
A.,   B.y    ft  C,    as   exs    &   trees,   p.   426,  form  n.  (i)].     In 

WITS,  &C. 


XXXV. 

CONVEYANCE   of  Freeholds  hy  a   Trustee  under  a      f»m. 
-   Power  op  Sale  in  a  Strict  Settlement  hy  Bevo*      "^^' 
CATION   and   Appointment  of  the  use   (c),   with  the 
consent  of  the  Tenant  for  Life.    A  Jointress  under 
a  prior  Settlement,  and  the  Trustee  of  a  Term  for 
securing  the  Jointure  concur  for  the  purpose  of  Ee- 


(a)  If  there  were  any  doubt  as  to  the  tenure^  the  oonveyance  should  be 
finuned  so  as  to  be  effectual  in  either  case. 

(b)  It  is  considered  that  the  statutory  acknowledgment  would  not  be   Aeknow- 
effectual  in  this  case,  as  the  documents  are  in  the  joint  custody  of  A.,  B.,  &  lodgment. 
C,  and  the  Act  only  applies  where  the  acknowledgment  is  given  by  the 
person  or  persons  in  possession  of  the  documents  to  another  person,  see 

p.  422,  note ;  and  that  even  the  addition  of  an  express  declaration  that  the 
acknowledgment  is  intended  to  operate  according  to  the  statute  in  the  same 
manner  as  if  the  deeds  were  in  the  possession  of  the  parties  giving  it,  might 
not  remove  the  objection,  as  it  is  doubtful  whether  it  would  be  binding  on 
third  parties,  to  whom  the  deeds  might  be  afterwards  delivered.  It  is  better, 
therefore,  in  this  case  to  insert  an  express  covenant. 

(c)  The  trustee  having  no  estate.    If  the  legal  estate  were  in  the  trustee,  ponn  of 
he  would  convey  by  grant,  as  in  Precedent  XXXIV.    The  sale  would  now   eonvey- 
UBoally  be  made  by  the  tenant  for  life  under  the  statutory  power  conferred  anoe. 
by  the  S.  L.  Act,  although  the  express  power  of  sale  is  kept  alive  by 

8.  56 ;  see  note  on  th6  Act,  p.  475,  and  Precedent  XYIII.,  p.  479 ;  in  the 
present  case  as  there  is  only  one  trustee  of  the  settlement  another  would 
have  to  be  appointed  unless  there  is  a  provision  to  the  contrary ;  but  this 
Precedent  may  be  used  where  the  powers  of  the  Act  are  not  available,  e.g,, 
where  they  are  , suspended  by  an  overriding  trust  for  accamulation,  see 

K.E. — VOL.  I.  88 
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CONVETANgKS   ON   SALE, 


LEASING  tlie  Estate  and  Surbendering  the  Tbrh, 
which  U  merged.  The  Tenant  fob  Life  covenanti 
to  Indemnify  the  Purchaser  from  another  overriding 
Charge  and  the  Death  Duties  payable  on  the  deaik 
of  tlie  Jointress.  Variations  where  the  Sale  is 
made  free  from  Incumbrances  under  the  Conveyanc- 
ing Act,  1881,  8.  5,  and  ichere  the  concurrence  of  the 
Trustee  of  the  Term  is  dispensed  unth  (a). 

PARTiBSf  A.,  swvivg  tree  of  settlemt^  1 ;  B.,  tenant  for  Ufe^  2 ; 
C,  widow ^  jointress^  8  ;  D^  tree  of  jointure  term^  4  (6);    E., 


Asio 

arising 
under  a 
prior 
settlement. 


Sale  of 

land  free 

from 

incum- 

branoes 

under 

0.  A  1881. 


p.  469.  Where  the  tenant  for  life  can  exercise  the  powers  conferred  by  the 
S.  L.  Act,  his  consent  to  the  exercise  of  the  express  power  of  sale  by 
the  trostees  is  required  by  the  Act,  s.  66  (2).  Where  a  tenant  for  Ufe,  whose 
consent  is  necessary  to  the  exercise  of  a  power  of  sale,  has  incumbered  his 
life  estate,  his  power  of  consenting;  is  not  destroyed,  but  the  concurrence  of 
the  incumbrancer  is  necessary.    Be  Bedingfield,  [1808]  2  Ch.  832. 

(a)  The  main  point  in  connection  with  this  Precedent  is  as  to  whether 
family  charges,  such  as  jointures  and  portions,  arising  under  a  former  settle- 
ment, can  be  overreached  or  provided  for  so  as  to  give  the  purchaser  a  dear 
title.  If  the  case  is  one  in  which  the  existing  settlement,  together  with  the 
.prior  settlement,  can  be  treated  as  constituting  one  compound  settlement 
under  the  S.  L.  Act  (as  in  Be  AHeahury  and  Ive<igh,  [1893]  2  Ch.  345, 
see  above,  p.  468,  note),  then  according  to  that  decision,  upon  the  appoint- 
ment by  the  Court  of  trustees  of  the  compound  settlement  to  receive  the 
purchase-money,  the  conveyance  of  the  tenant  for  life  will,  under  s.  20  of  the 
Act,  override  all  the  charges  subsisting  under  the  prior  settlement,  if  in  the 
nature  of  floating  charges,  and  not  sums  specifically  secured  by  mortga^^. 
As  to  removing  a  restraint  on  anticipation,  under  the  C.  A.  1881,  s.  89,  to 
enable  a  married  woman  to  consent  to  the  sale,  see  Be  Ailetbwy  and 
Iveagh,  [1893]  2  Ch.  846.     I 

The  C.  A.  1881,  s.  6,  contains  provisions  for  freeing  land  sold  either  by 
the  Court  or  out  of  Court,  from  incumbrances,  whether  of  annual  or  capital 
simis  (see  the  definition  of  "  incumbrances  "  in  s.  2),  on  payment  into  Court 
of  an  amount  which  the  Court  considers  sufficient  to  provide  for  the  charge, 
with  a  margin  for  expenses,  interest,  and  contingencies  (except  depreciation 
of  investments) ;  whereupon  the  Court  is  empowered,  either  after  or  without 
any  notice  to  the  incumbrancer,  to  declare  the  land  to  be  freed  from  the 
incumbrance,  and  to  make  any  order  for  conveyance,  or  vesting  order, 
proper  for  giving  effeet  to  the  sale,  and  to  give  directions  for  the  retention 
and  investment  of  the  money  in  Court.  See  Milford,  4*c.,  Co,  v.  Mowatt, 
28  Ch.  D.  402.  As  to  the  procedure  under  this  section,  see  W.  B.  &  C. 
p.  26.  A  vendor  will  not  be  compelled  to  make  use  of  this  provision 
to  discharge  an  incumbrance,  where  it  would  involve  hardship  to  him,  Be 


(h)  See  note^  p.  616. 
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pckaser,  6.    Recital  of  strict  settUmt  of  the  "Mb  first  hinafter      ^wp* 
descd  &  appted.  (togr  with  other  hds),"  evbjt  to  a  jointure      — r^ 

. ._ Recitals. 

Qr^at  Northern  R.  C,  26  Ch.  D.  788.    Eeconrse  to  this  enactment  is  some-    Settlement. 

times  useful,  where  a  release  of  or  sufficient  indemnity  against  an  inoum- 

branoe  cannot  be  obtained.     In  that  case  the  oonTeyance  will  contain 

recitals  of  the  order  or  orders  for  payment  into  Court,  and  declaring  the  land 

free  from  the  charge,  and  appointing  a  person  to  convey,  or  vesting  order 

(where  this  is  necessary,  which  it  would  only  be  to  get  in  a  legal  estate),  and 

the  payment  into  Court,  such  payment  being  expressed  to  be  part  of  the 

consideration  for  the  conveyanoe.    The  person  (if  any)  appointed  to  convey 

would  join  in  the  conveyance,  sjid  would,  if  a  covenant  against  incumbrances 

by  him  is  to  be  implied,  be  expressed  to  convey  "under  the  said  order  of, 

&Q,**  see  p.  407,  and  some  words  expressing  that  the  property  is  free  from 

the  charge,  would  be  added  after  the  habendum. 

Another  mode  of  proceeding  to  avoid  delay  in  completing  the  purchase, 
which  would  be  available  where  the  vendors  are  trustees,  is  to  leave  the 
application  to  the  Court  to  be  made  after  the  conveyance,  as  indicated  in  the 
following  clauses : — 

"  Recite  creation  of  term  for  raisg  portions.      Devise  to  trees  Clauses  for 
for  sale  subjt  to  ike  chge,  d-  contract  for  sale.  *  into^Oourt 

**  And  whas  the  sd  sum  of  £ raisable  for  portions  can-  ^  provide 

for  charge 

not  be  immedly  dischged,  &  it  has  been  agrd  that  the  sum  of  of  portions. 

£ pt  of  the  sd  pchase-moy  shl  be  set  apart  by  the  vendors 

for  the  ppose  of  providg  the  sum  of  £ to  be  pd  into  Ct 

under  the  Convcg  &  Law  of  Ppty  Act,  1881,  to  answer  the  sd 
chge  of  portions  &  for  paymt  of  costs,  &  that  thrupon  an  order 
of  the  Gt  shl  be  obtained  dischging  the  hds  comprd  in  the  sd 

term  of yrs  from  the  sd  sum  of  £ ,  &  accdly  that  such 

trusts  shl  be  decld  as  are  hrinafter  contd  of  the  sum  of  £ 

pt  of  the  sd  pchase-moy. 

"  Testatum y  in  conson  of  the  sd  sum  of  £ ,  the  whole 

pchase-vioyy  to  the  vendors  as  such  trees  as  afsd  pd  by  the 
pchaser  (the  rect,  &c.),  Convce  to  pchaser  in  fee,  dischged  by 
means  of  the  payment  into  Ct  hinafter  provd  for  from  the  sd 
sum  or  sums  not  exceeding  the  sum  of  £ raisable  for  por- 
tions under  the  sd  indre  of,  &c.,  &  all  intt  payable  in  respt 
thof. 

"  And  it  is  hby  agrd  &  decld  &  the  vendors  do  hby  covt 
with  the  pchaser,  his  hrs  &  assns,  that  the  vendors  shl  forth- 
with out  of  the  sd  pchase-moy  of  £ ,  set  apart  the  sum  of 

£ ,  &  deposit  the  same  in  their  jt  names  in  the Bank 

in  trust  to  be  applied  as  hinafter  provd,  &  will  hold  the  same 
in  trust  accdly,  &  will  forthwith  apply  by  summons  or  orwise 

88  2 
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yr$  for  securg 
d  intt  chged 


Power  in 
a  LA. 
toihift 
obATget. 

Satisfied 
taiin. 


rewt'chge  oj  £ linid  to  C,  d  a\term  of  — 

the  same,  vested  in  D.,  d  to  a  ppal  sum  of  Jt*— 

thron  by  an  indre,  dated,  dc,  d  made,  dc,  for  the  portions  of 

the  yor  chin  of  K.,  aU  of  xchom  are  now  infants  under  the  age  of 

21  yrs,  d  to  anor  ppal  sum  of  £ ,  dc,  "  wch  rent-chge 

Sc  term  &  respive  ppal  sums  &  intt  override  &  are  paramouDt 
to  the  uses  &  powers  of  the  sd  settlemt,"  settg  forth  the 
uses  of  the  settlemt  up  to  d  includg  the  este  of  B.,  with  divers 
remrs  over,"  d  the  power  of  sale  d  of  rerocon  of  the  uses,  dc.y 
d  the  power  to  give  rects  {if  any),  d  {as  pt  of  the  ppty  now  to  be 
conveyed  was  pchased  tcith  the  pceeds  of  a  sale  under  the  power), 
also  referrg  to  the  trust  for  re»investmt  of  Hie  sale-mays  in  th^ 


to  the  Chancery  Divon  of  the  High  Ct  of  Justice  under  the 
provons  of  the  Convcg  &  Law  of  Ppty  Act,  1881,  for  an  order, 
k  will  endeavour  to  obtain  an  order  givg  leave  to  pay  the  sum 

of  £ into*  Ct  to  answer  the  sd  sum  of   £ raisable  for 

portions,  &  dischging  the  premes  comprd  in  the  sd  term  from 

the  sd  sum  of  £ &  the  intt  thof  &  all  claims  in  respt  thof, 

&  will  psuant  to  the  sd  order  when  obtained,  apply  the  sd  sum 

of  £ in  makg  paymt  into  Ct  of  the  sum  of  £ ,  &  in 

payg  the  costs  of  &  consequent  on  such  applicon,  the  vendors 
retaing  &  applyg  the  balce  (if  any)  as  pt  of  their  trust  este,  & 
that  in  case  an  applicon  shl  not  within  six  calr  months  from 
the  date  hrof  be  made  by  the  vendors  for  such  order,  it  shl  be 
lawful  for  the  pchaser  to  apply  for  &  obtain  such  order,  & 

thrupon  the  sd  sum  of  £ shl  be  applied  by  the  vendors  in 

makg  the  paymt  into  Ct  authorised  by  such  order,  &  in  payg 
all  costs  &  expses  incurred  by  the  pchaser  in  &  about  obtaing 

the  same,  &  that  the  sd  sumjof  £ shl  not,  witht  the  consent 

in  writg  of  the  pchaser,  be  applied  for  any  other  ppose  than 
the  ppose  hinbfe  specified." 

Under  the  S.  L.  A.  1882,  as.  5,  24,  a  mortgage  or  other  incnmbrance  may» 
with  the  consent  of  the  inciunbrancer,  be  charged  on  another  part  of  the 
estate  in  exoneration  of  the  part  sold ;  see  Re  Stamford,  43  Ch.  D.  84,  and  a 
precedent  for  this  in  Vol.  II.,  MoBTaAOss. 

If  the  trustee  of  the  jointure  term  has  never  acted  or  incurred  any  costs, 
his  concurrence  would  be^unnecessary ;  as>n  the  release  of  the  jointure,  the 
term  would,  as  to  the  land  released,  cease  under  the  proviso  for  cesser  (if 
any),  or  under  8  &  9  Vict.  c.  112  ;  but  he  is  usually  made  a  party  to  obtain 
his  admission  that  he  has  no  claim  for  costs,  so  as  to  preclude  any  question 
as  to  the  term  being  satisfied.^  As  to  what  is  a  satisfied  term  under  the  Act, 
see  Anderson  v.  Pign€i,'B  Ch.  180. 


-r- 
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pchase  of  other  land  to  be  conveyed  to  the  u»e$  of  the  settkmt:      ^^^- 

XXST 

Death  of  L.^  one  of  the  tree$  of  the  settlemt :   And  whas  in  th^        .. 

yr the  sd  A.,  as  sorvivg  tree  of  the  sd  indre  of  settlemt,  PurohMo 

&  with  the  consent  of  the  sd  B.,  applied  certn  moys  in  his  ^J^ 
hands  arisg  from  the  sale  of  pt  of  the  hds  comprd  in  the  sd  po^^^* 

settlemt  in  the  pchase  of  certn  hds  situate  in  the  Coy  of , 

includg  the  hds  secondly  hinafter  descd  &  appted.  Recital 
of  convce  of  the  last-mentd  premea  to  the  vses  of  the  settlemt : 
Contract  for  sale,  p.  978,  form  iv.  :  And  whas  the  sd  ppal  sum  Paymwit 

of  £ wch  was  a  chge  on  the  sd  premes  at  the  date  of  the  chMgcs. 

sd  settlemt  of,  &c.,  &  the  intt  thron  was  in  the  yr  pd 

off  out  of  moys  arisg  from  a  sale  of  pt  of  the  sd  settled  estes, 
&  the  only  chges,  estes,  or  intts  now  subsistg  upon  or  in  the 
sd  hds  first  hinafter  descd  &  appted,  wch  are  prior  &  para- 
mount to  the  uses  of  the  sd  settlemt,  are  the  sd  join- 
ture rent-chge   of    £ ,  limd  to  the   sd  C.   by    the    sd. 

,  prior  instfmmtf  &  the  sd  term  of  yrs,  vested  in 

the  sd  D.,  for  securg  the  same,  &  the  sd  sum  of    £ 

chged  thron  for  portions  by  the  sd,  &c.  (a) :    And  whas  the  sd  Agreenrant 
C.  has  [C.  &  D.  have  resply]  agrd  to  concur  in  these  psnts,  ^°  «>"<^« 
for  the  ppose  of  releasg  the  sd  hds  first  hinafter  descd  &  appted 
from  the  sd  rent-chge  (wch  is  seed  on  other  ppty  of  ample 
value),  [&  the  sd  term  for  securg  the  same] :    [And  whas  the  ' Jointan 
paymt  of  the  sd  jointure  rent-chge  is  intd  to  be  seed  by  a  chge  ^^  ^ 
upon  the  sd  pchase-moy  &  the  investmts  to  be  made  thof  under  be  secured 
the  trusts  of  the  sd  indre  of  settlemt,  &  the  income  thof  in  chJw^'' 
substiton  for  the  sd  hds  &  premes  hby  reled  thfrom,  wch  chge  ™oney. 
is  to  be  effected  by  an  indre  already  engrossed  &  intd  to  be 


(a)  If  brevity  is  desired  the  recitals  may  be  made  supplemental  as 
follows: — 

[''Whas  this  indre  is  supplemental  to  an  indre  made,  &;c., 
&  hinafter  called  the  first  ppal  indre  whby  certn  hds  wch  include 
the  hds  first  hinafter  descd  &  appted  were  assured  &  limd  subjt 
to  the  incumbces  specified  in  the  first  schdle  hto  [some  of 
wch  affected  only  pts  of  the  sd  hds]  to  certn  uses  under  wch 
the  sd  B.  is  now  tenant  for  life  thof,  &  whby  the  sd  hds 
are  subjt  to  a  power  of  sale  exercisable  by  revocon  of  use  & 
new  apptmt  now  vested  in  the  sd  A.  with  the  consent  of  the  sd 

B.,  the  sd  X.  havg  died  on  the day  of  :    And  whas 

this  indre  is  also  supplemental  to  an  indre  made,  &c.,  & 
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pRio.      exted  immedly  after  these  psnts,  but  so  that  the  exon  of  such 

— '      indre  shl  not  be  deemed  necy  to  the  validity  of  the  tele  hby 

made,  or  be  material  to  the  title  of  the  premes  first  hinafter 

descd  &  appted  (a)] :  And  whas  the  sd  B.  has  agrd  to  enter 

Indemnity   into  such  covt  as  is  hinafter  contd  for   indemnifyg  the  sd  E. 

dSSih*         in  respt  of  the  sd  sum  of  £ &  intt,  wch  is  seed  on  other 

duties.        ppty  of  ample  value,  &  in  respt  of  the  duties  payable  upon 

^^^       the  dece  of  the  sd  C. :  NOW  THIS  INDRE   WITNETH 

that  in  psuance  of  the  sd  recited  agrmt  &  for  effectg  the 

sd  sale,  &  in  conson,  ScCfpchase-moy  pd  to  A.  (the  rect,  &c.), 

the    sd   A.    as    tree,    in    exercise    of    the    power    for    this 

ppose    in    the    first    ppal    indre,    &    in    the    second    ppal 

indre,  by  referee  to  the  first  ppal  indre,  resply  contd  as  afsd, 

&  of  every  other  power  enablg  him  in  this  behalf,  by  the  diron 

of   the    sd   B.  directg  as   benefl  owner  doth  hby  revoke  & 

B«vocRtion,  make  void  all  the  uses,  trusts,  powers,  &  provons,  by  &  in  the 

first  ppal  indre,  &  by  &  in  the  second  ppal  indre,  by  referee 

tbto,  resply,  Umd,  decld,  &  contd  of  &  concerng  the  respive  hds, 

Appoint-      first  &  secondly  hinafter  descd  &  appted,  &  doth  hby  appt  that, 

^^^ '         peels  in  two  pts,  p.  885,  shl  henceforth  go  &  remain  To  the 

USB  of  the  sd  E.,  his    hrs  &  assns:   AND. THIS   INDRE 

Farther       FURTHER  WITNETH  that  in  psuance  of  the  sd  agrmt  in 

witneeseui* 

hinafter  called  the  second  ppal  indre,  whby  certn  hds  wch 
had  been  pchased  under  a  power  contd  in  the  first  ppal  indre 
with  moys  arisg  under  the  power  of  sale  thrin  contd,  &  wch 
include  the  hds  secondly  hinafter  descd  &  appted  were  limd 
&  assured  to  the  then  subsistg  uses  of  the  first  ppal  indre :  And 
WHAS  the  annuities  specified  in  the  second  pt  of  the  first  schdlehto 
have  severally  determined  by  the  deaths  of  the  aimuitants  &  the 
ppal  sums  specified  in  the  second  pt  of  the  first  schdle  hto 
have  been  pd  off  out  of  moys  arisg  from  the  sale  of  pt  of  the  sd 
hds  &  all  intt  on  such  ppal  sums  has  been  pd,  &  the  only 
chrges,  estes  or  intts  now  subsistg  in  or  upon  the  hereds  firstly 
hinafter  descd  &  hby  appted  are  the  jointure  rent-chge  of 

£ ,  limd  to  the  sd  C,  &  the  term  of yrs  vested  in  the 

sd  D.  for  secg  the  same  &  the  sum  of  £ for  portions  as 

specified  in  the  first  pt  of  the  first  schdle  hto,  &  the  intt  now 
&  hrafter  to  become  due  on  the  sd  sum  of  £ .] 

(a)  Care  should  be  taken  that  the  deed  giying  the  snbstitated  aecoritjr  ia 
not  made  a  title  deed. 
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this  behalf  &  in  conson  of  the  premes  the  sd  C,  as  mtgee,  at      ^^^' 

the  reqt  of  the  sd  B.,  doth  hby  rele  [&  the  sd  D.,  as  tree,  at  the      .' 

reqt  as  well  of  the  sd  B.,  as  of  the  sd  C,  doth  hby  surrender  Baiease 
&  assn]  onto  the  sd  E.,  All  &  sinor  the  hds  &  premes  first  j^^^^. 
hinbfe  descd  &  hby  appted,  to  the  mtent  that  the  same  may 

henceforth  be  dischged  from  the  sd  jointure  rent-chge  of  £ 

p.a.  limd  or  seed  to  the  sd  C.  by  the  sd  (a),  &c.,  &  from  every 
pt  thof ,  &  from  all  powers  &  remedies  for  securg  the  same,  & 

all  claims  &  demands  in  respt  thof ,  [&  that  the  sd  term  of 

yrs  may  become  absolutely  merged  &  extinguished  in  the 
freehd  &  inhance  of  the  same  premes]  [or  i/D.  is  not  a  pty, 

that  the  sd  term  of yrs  may  cease  as  a  satisfied  term] ; 

Cort  by  B.  with  E.,  that  he,  the  sd  B.,  will  at  all  times  Covenants 
hrafter  keep  the  sd    E.,  bis  exs,  ads,   &  assns,  effectually  foriif^Tto 

indemnified  from  &  agst  the  sd  ppal  sum  of  £ chged  on  indemnify 

the  sd  premes  firstly  hby  appted  under  or  by  virtue  of  the  sd  against 
indre,  &c.,  &  from  &  agst  all  inttdue  or  to  accrue  due  in  respt  ^^*^f^ 
thof  or  any  pt  thof ,  &  from  &  agst  all  duties  wch  may  become  (6). 
payable  in  respt  of  the  sd  premes  firstly  hby  appted,  or  any  pt 
thof,  upon  the  death  of  the  sd  C,  &  from  &  agst  all  claims, 
demands,  actions,  pcdgs,  costs,  &  expses  whatsr,  for  or  in  respt 
of  the  sd  ppal  sum  &  intt  &  duties,  or  any  pt  thof  resply. 
Acknmt  <£  undertakg    by  B,   as    to  title    deeds,   p.  426.     In 
WITS,  &c. 

(a)  See  p.  54,  note  (b). 

.(6)  The  coYenant  of    indenmitj  against  the   death  dntiee,  which   will  Indemnity 
become  payable  on  the  death  of  the  jointress,  should  be  inserted,  as  the  as  to 
jointare  overrides  the  settlement,  notwithstanding  DugdaZe  y.  Meadows,  9  death 
Eq.  212, 6  Ch.  601 ;  see  above,  p.  481,  note  (/).     If  the  case  admits  of  it,  the  ^***y- 
indemnity  might  be  strengthened  by  a  charge  upon  or  grant  of  powers  of 
distress  and  entry  on  other  land,  whether  already  subject  to  the  charges  or 
not ;  but  see  as  to  such  powers,  p.  814,  note.    See  further  as  to  nuccesslon 
duty  and  estate  duty,  ante,  p.  481. 
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OONVSYAKCES  OK  SALE. 


PBIO. 
XXXYI. 


BecitnlB, 


Family 
arrange- 
ment. 


Wit- 
nesseth. 


Grant  by 
tenant  for 
life  and 
tenant  in 
tail. 


XXZVI. 

CONVEYANCE  o/Fbbbholds  hy  Tenant /or  Lifb  and  Tenant 
in  Tail  a»  part  of  a  Family  Abbangembnt  (a). 

Parties,  A.,  tenant  for  life,  1 ;  B.,  tenant  in  tail,  2 ;  C,  8. 
Recite  seisin  of  A,  d  B,  for  their  respite -estes,  p.  871.  And 
WHAB  in  order  to  make  provon  for  the  sd  C.  &  as  pt  of  &  in 
oonson  of  a  family  arrangemt,  the  other  pt  whof  is  contd  in  & 
has  been  fully  carried  into  effect  by  an  indre  bearg  even  date 
with  &  exted  bfe  these  psnts  &  made,  &c.,  the  sd  A.  &  B.  are 
desirous  &  have  agrd  to  convey  the  sd  hds  to  the  sd  C.  in 
mner  hinafter  expd :  And  whas  although  the  sd  indre  of  even 
date  h with  is  hinbfe  referred  to  as  forming  a  valuable  conson  for 
the  convce  hby  made,  it  is  nevs  the  intention  of  the  sd  A.  & 
B.  (as  they  do  hby  exply  declare)  that  these  psnts  shl  operate 
&  take  effect  independently  of  that  indre,  &  so  that  the 
same  shl  in  no  wise  form  pt  of  the  title  to  the  sd  hds  hby 
conveyed  (b) :  NOW  THIS  INDBE  WITNETH  that  in 
psuance  of  the  sd  arrangemt  &  in  conson  of  the  premes  the 
sd  A.,  as  benefl  owner,  as  to  his  estate  for  his  life  in  the  hds 
hinafter  descd,  doth  hby  grt,  &  the  sd  B.,  as  benefl  owner,  as  to 
the  remr  in  tee  simple  expectant  upon  the  sd  life  este  in  the 
same  hds  &  with  the  consent  of  the  sd  A.  as  protector  of  the 
settlemt,  doth  hby  grt  &  confirm  unto  the  sd  C,  Peels,  p.  885, 


Considera- 
tion con- 
tained in 
separate 
deed. 

Covenants 
for  title  in 
Toluntary 
deed. 


(a)  This,  though  not,  strictly  speaking,  a  conTeyanoe  on  saJe,  may  oon- 
Tenientlj  find  a  place  here.  As  to  family  arrangements,  see  p.  56,  note  (a). 
The  conveyance  must  be  enrolled  within  six  calendar  months  after  ezeca- 
tion,  see  the  Fines  and  Secoveries  Act,  1833  (3  &  4  Wm.  4,  c.  74),  s.  41.  As 
to  deeds  barring  entails,  see  infra,  Disbntailinq  Deeds. 

(h)  See  p.  518,  note  (a).  In  spite  of  this  recital  the  other  deed  might 
possibly  be  called  for  to  verify  the  statement  that  it  created  a  valuable 
consideration,  so  as  to  prevent  this  deed  from  being  impeachable  as 
voluntary  ;  and  possibly  also  to  show  that  the  oonaideration  did  not  make 
this  deed  liable  to  ad  valorem  stamp  duty ;  but  this  might  be  avoided  by 
getting  the  stamp  adjudicated.  So  far  as  the  implication  of  covenants  for 
title  by  the  use  of  the  words  '*  as  beneficial  owner "  is  concerned,  it  is 
conceived  that  a  deed  expressed  to  be  for  valuable  consideration  {e,g,  **  for 

divers  good  &  valuable  COnsons  ")  though  not  so  in  fact,  would  be 
effectual  against  the  grantor  by  estoppel ;  but  where  there  is  any  doubt  as 
to  the  deed  being  for  valuable  consideration,  it  is  better  expressly  to 
incorporate  the  statutory  covenants,  see  p.  418,  form  xiii. 
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Habendum,  Ukto  the  sd  C,  his  hrs  &  assns,  dischged  from  the  '^^^ 

8d  este  tail  &  all  other  estes  tail  of  the  sd  B.  in  the  same      ' 

premes  &  all  remrs,  reversions,  estes,  rts,  intts  &  powers  to  ^^^' 

take  effect  after  the  detenninon  or  in  defeasance  of  such  este  i)i«chai^ 

tail  or  estes  tail  To  the  use  of  the  sd  C,  his  hrs  &  assns.     In  ^^^  «»<*^ 

tail. 

inrs,  &c. 


Surrender  of  Freeholds  by  Tenant  for  Life  to  p^Bc 

Bemainderman  in  fee  (c).  xxxvn. 

PAitKEs,   A.,   tenant  foi'  life,  1 ;  B.,  remmiany  2.     Recitals 
sliowing  the  titles  of  the  pties,  pp.  871,  872,  /orwi  vin.  o?'  ix.     And 
WHAS  the  sd  A.  has  agrd  with  the  sd  B.  for  the  sale  &  surrender  Contraei. 
to  him  of  the  life  este  of  the  sd  A.,  in  the  hds  hby  assured 

for  the  sum  of  £ .     NOW  THIS  INDEE,  Ac,  conson,  red,  Wit- 

the  sd  A.,  as  benefl  owner,  doth  hby  grt  &  surrender  unto  the 
sd  B.,  peels,  p.  885 :  To  hold  the  same  Unto  &  to  the  use  of  Haben- 
the  sd  B.,  his  hrs  &  assns,  for  &  durg  the  life  of  the  sd  A.,  to 
the  intent  that  the  este  for  life  of  the  sd  A.  in  the  sd  premes, 
may  merge  &  be  extinguished  in  the  reversion  &  inhance  thof , 
&  that  the  sd  B.  may  become  seised  of,  or  entled  to  the  same 
premes  for  an  este  of  inhance  in  fee  simple  in  posson.  In 
wits,  &c. 


(c)  Although  a  tenant  for  life  cannot  divest  himself  of  his  powers  under  ^ect  of 
the  S.  L.  Acts,  even  by  an  out  and  out  conveyance  of  his  life  estate  (see  the   union  of 
Act  of  1882,  s.  50  (1)  ),  it  used  to  be  considered,  that,  in  the  case  in  the  text,   ^^^^  ?***^ 
the  statutory  powers  would  be  gone  by  the  union  of  the  life  estate  with  the  ^^f^^i 
reversion  in  fee,  and  that  probably  they  could  not  be  kept  alive  by  an  gale,  &c 
express  declaration  against  the  merger  of  the  life  estate ;  so  that  any  charges 
of  jointures  or  portions  still  subsisting  under  the  settlement  could  not  after- 
wards be  overridden  on  a  sale,  unless  the  settlement  contained  an  express 
power  of  sale,  which  might  still  be  available,  although  the  consent  of  the 
tenant  for  life  would  be  required  to  its  exercise ;  see  Alexander  v.  M\U$,  L.  £. 
6  Ch.  124.     It  appears,  however,  from  R$  Mwndy  and  Roper,  43  Sol.  J.  151   Re  Mundy 
(see  ante,  p.  467),  that  the  conveyance  by  the  tenant  for  life  does  not  destroy   ^^  Roper, 
his  statutory  powers  so  long  as  the  settlement  exists,  t.e.,  so  long  as  any 
family  charges  exist,  though  he  cannot  exercise  such  powers  without  the 
consent  of  his  assignee,  S.  L.  A.  1882,  s.  50  (3). 

As  to  estate  duty,  see  note  (d),  p.  75.  If  the  life  estate  were  kept  alive 
by  an  express  declaration  against  merger,  estate  duty  would  be  payable  in 
the  same  manner  as  if  the  deed  had  not  been  executed. 
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CONVEYANOES  ON  SALE. 


PBBO. 
XXXVIII. 


Beoitals. 
Contract. 


Wit- 
nessetb. 

Grant. 

To  pur- 
chaser in 
fee. 


Purchase  of 
reTersion. 


Sales  of 
reTersions. 

Notice. 


Begistered 
land. 


XXZVIIL 

CONVEYANCE  of  Reversion  in  fee  oj  Freeholds  to  a 
Purchaser.  Covenant  by  Purchaser  to  pay  Death 
Duties  (a). 

Parties,  A.,  vendor,  1 ;  B.,  pchaaer,  2.  Sh(yirt  recital  of 
title  of  A.  in  reversion  expectant  on  the  dece  of  X.,  the  tenant 
for  life,  p.  870 :  And  whas  the  sd  A.  has  agrd  with  the  sd  B. 

for  the  sale  to  him  for  the  sum, of  £ of  the  retersion  & 

inhance  in  fee  simple  of  the  sd  A.,  expectant  on  the  dece  of 
the  sd  X.  of  &  in  the  sd  hds,  &  it  has  been  further  agrd  that 
the  duties  payable  in  respt  of  the  premes  upon  the  dece  of 
the  sd  X.,  shl  be  pd  by  the  sd  B.,  and  that  he  shl  enter  into  the 
covt  in  relon  thto  hinafter  contd:  NOW  THIS  INDRE 
WITNETH  that,  etc.,  conson  (the  rect,  &c.),  the  sd  A.  aabenel 
owner  doth  hby  grt  unto  the  sd  B.,  peels,  p.  885  :  To  hold  the 
same  Unto  &  to  the  use  of  the  sd  B.,  his  hrs  &  assns,  subjt 
to  the  este  for  life  of  the  sd  X.  in  the  same  premes :  Covt  bii 
B.  to  pay  death  duties,  p.  429  (b).     In  wits,  &c. 

(a)  On  a  purchase  of  a  reyersion  the  powers  of  sale  and  leasing  given  by 
the  S.  L.  A.  1882,  to  the  tenant  for  life  or  other  limited  owner,  which  he 
cannot  assign  or  release  or  contract  not  to  exercise  (s.  50),  should  he  borne 
in  mind.  His  statutory  power  of  sale  overrides  any  preyious  sale  by  the 
reyersioner ;  Wheehoright  y.  Walker,  23  Ch.  D.  762.  He  may  seU  for  any 
motive  so  long  as  he  obtains  the  best  price  and  there  is  no  corrupt  or 
underhand  bargain  between  him  and  the  purchaser,  see  TTiomos  v.  W^Uiana, 
24  Ch.  D.  568  ;  Cardigan  v.  Curton  Howe,  30  Ch.  D.  531 ;  Chandler  v.  BradUy, 
[1897]  1  Ch.  816.  As  to  sales  of  reversions,  see  31  &  32  Vict.  c.  4,  and 
cases  decided  thereunder,  enumerated  in  the  notes  to  Chesterfield  v.  Janssen, 
1  W.  &  T.,  L.  C,  307 ;  Fry  v.  Lane,  40  Ch.  D.  312.  Notice  of  this  conveyance 
ought  to  be  given  to  the  trustees  of  the  settlement,  not  that  any  priority 
will  be  obtained  by  so  doing,  but  to  provide  against  the  risk  of  the  land 
being  registered,  and  of  the  wrong  person  being  placed  on  the  register  after 
the  death  of  the  tenaut  for  life. 

Where  the  land  is  registered,  the  purchaser  can  protect  himself  in  the 
following  manner: — (1)  With  the  consent  of  the  registered  proprietor  a 
restriction  can  be  entered  against  any  dealing  with  the  land  after  the  death 
of  the  tenant  for  life  without  notice  to  the  purchaser.  (2)  If  such  a  redtrio- 
tion  cannot  be  obtained,  application  had  better  be  made  for  an  inhibitioD 
in  a  similar  form,  but  the  editors  are  not  aware  whether  it  wiU  be  the 
practice  of  the  office  to  grant  it.  (3)  If  neither  a  restriction  or  inhibition 
can  be  obtained,  a  caution  had  better  be  entered,  and  notice  of  the  con- 
veyance given  to  the  trustees  of  the  settlement. 

(h)  See  note,  p.  429.  If  A.  is  parting  with  only  part  of  his  reverBion,  it 
will  have  to  be  considered  how  the  duties  are  to  be  borne. 
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XXXDL 

HELEA8E  o/Bbvbrsion  in  fee  of  Frbbholds,  expectant      '"<'• 

on  an  Estate  for  Life,  to  the  Tenant  for  Life.       ' 

Covenant  to  pay  Death  Duties  (c). 

Parties,   A.,  remrman^  1 ;  B.,  tenant  for  life,  2.     ReciteUs 
as  in  the  last   Precedent,  mutatis   mutandis,      NOW    THIS  ^^*" 
INDKE  WITNETH,  &c.,  conson  (the  rect,  &c.),  the  sd  A.  °*~*  ' 


dnnu 


benefl  owner,  doth  hby  grt  &  rele  unto  the  sd  B.,  peels, 
p.  886 :  To  hold  the  same  Unto  &  to  the  use  of  the  sd  B.  Haben- 
his  hrs  &  assns,  subjt  to  the  este  for  life  of  the  sd  B.  in  the 
sd  premes,  to  the  intent  that  the  same  may  merge  k  be 
extinguished  in  the  re  von  &  inhance  thof,  k  that  the  sd  B. 
may  be  henceforth  seised  of  or  entled  to  the  fee  simple  k 
inhance  in  posson  thof ;  Govt  by  B,  to  pay  death  duties 
p.  429  (d).    In  wits,  &c. 


XL. 

CONVEYANCE  o/ Freeholds  by  equitable  Tenant  for      '»»o. 

Life  and  Remaindermen,  and  a  Trustee  in  whom  the      L 

legal  estate  is  outstanding. 

Parties,   A.,   tenant  for  life,  k  B.,  C,  k  D.,  remrmen,  1 ; 
E.,  tree,  2 ;  F.,  pchaser,  8.     Recite  will  of  X.,  under  ivch  theppty  Recitab. 
has  become  vested  in  JB.,  in  tiiistforA.for  life,  with  remr  to  B,, 
C.fd'  D.,as  tenants  in  common  in  fee  :  Death  of  testor  d:  probate, 
p.  874  :  \If  the  testor  died  after  1897,  assent  to  the  devise  oi'  con- 
vey ce  to  the  devisee  in  trust  by  the  exoi'sl :  Contract  for  sale,  p. 
879,  form  vin. ;  And  whas  it  has  been  agrd  that  the  sd  pchase- 
moy  shl  be  paid  to  the  sd  pties  hto  of  the  first  pt,  jtly  k  upon 
their  jt  rect ;  [And  whas  the  succession  duty  payable  upon  the  ^*y™e^*  *>^ 
dece  of  the  sd  A.,  in  respt  of  the  sd  premes  hby  assured,  has  daty. 
been  compounded  for  &  pd  &  satisfied  by  the  sd  B.,  C,  &  D., 


(e)  See  p.  621,  note  (e)  as  to  effect  of  union  of  the  life  estate  with  the 
fee  on  the  statutory  or  other  powers  ol  sale. 
((Z)  See  note  (J^),  p.  429. 
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COKVQVANCES  ON  SALE. 


pRsa 

XL. 

Wit- 
Qnni. 


Suooenion 
duty. 


prior  to  the  exon  of  these  pants]  (a) :  NOW  THIS  INDUE 
WITNETH  that  in  psuance,  &c.,  &  in  conson  of  the  sum  of 

£ ,  to  the  sd  pties  hto  of  the  first  pt  pd  by  the  sd  F.  (the 

rect,  &c.),  the  sd  E.,  as  tree,  by  the  diron  of  the  sd  pties  hto 
of  the  first  pt,  doth  hby  grt,  &  the  sd  A.  as  benefl  owner,  as  to 
the  este  for  his  life,  &  all  other,  if  any,  his  este  or  intt  in  the 
hds  hby  assured,  doth  hby  ^t,  &  the  sd  B.,  C,  &  D.,  each  of 
them  coiiveying  as  benefl  owner  of  one  eql  third  pt  of  the  revon 
in  fee  simple  [oi*,  if  they  are  entled  uneqlly,  as  benefl  owner  of 
the  pt  or  share  of  or  in  the  sd  premes  to  weh  he  or  she  is 
entled  as  hinbf e  appears  in  revon]  expectant  on  the  life  este  of 
the  sd  A.  in  the  sd  premes,  &  as  to  all  other,  if  any,  their  respive 
estes  or  intts  thrin,  do  resply  hby  (b)  grt  &  confirm  unto  the 
sd  F.,  peels,  p.  886,  Habendum  to  F.  in  fee;  \^Acknmt  d 
undertakg  by  A.  as  to  munimts  in  his  posson  <£  retained  by  him 
rdatg  to  the  fee,  or  to  his  life  este  only,  cf  by  B.,  C,  rf  D., 
resply  as  to  any  mimimts  in  the  posson  of  d  retained  by 
than  resply  relatg  to  their  revonary  intts  only,  p.  426]  (r).     In 

WITS,  &c. 


(a)  If  the  duty  is  not  paid  in  advance,  a  covenant  for  payment  should  be 
inserted ;  see  p.  429.  As  to  the  commutation  of  duty  in  respect  of  a  rever^ 
sion,  see  the  Succession  Duty  Act,  1853,  s.  41 ;  and  as  to  personalty,  see 
43  Vict.  c.  14,  s.  11.    No  estate  duty  will  be  payable  on  A.'s  death. 

(b)  If  the  interests  of  the  parties  of  the  first  part  are  shown  by  the 
recitals,  they  may  convey  as  follows  (see  p.  415,  note) : — 

*'  And  they,  the  sd  pties  hto  of  the  first  pt,  each  of  them 
conveying  as  benefl  owner  of  the  respive  este,  share,  or  intt 
in  the  hds  hby  assured,  to  wch  he  or  she  is  entled,  as  hinbfe 
appears,  &  all  other  (if  any)  his  or  her  este  or  intt  thrin,  do 
resply  hby,  &c.*' 

(c)  See  p.  422,  note.  The  acknowledgment^  &c.,  of  the  tenant  for  life  as 
to  tiie  muniments  relatiufif  to  the  fee  will  of  course  fiuifice,  without  the 
reversioners  joining  in  it,  and  their  doing  so  would  be,  in  fact,  inefficacioos, 
as  the  deeds  are  not  in  their  possession ;  see  p.  422,  note. 


PRECEDENTS. 
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XLI. 

CONVEYANCE  of  Fkebholdb  fey   Tknants  in  Common    pricxu. 
having  various  interests.    Variations  where  one  of  ike  ^ 

vendors  is  an  Infant  {d). 

Parties,  A.,  owner  of  share,  1;  B.,  &  C,  his  wifo,  owners  of 
share,  2;  D.,  &  E.,  trees  for  sale  of  sliare,  8;  F.,  tenant  for 

{d)  In  the  case  of  the  married  womaa  C,  it  is  aatumed  that  the  marriage  Aa  to 
and  acqQirition  of  the  share  were  hoth  prior  to  1883,  so  that  the  law  previous  ^^^  of 
to  the  M.  W.  P.  A.  1882,  applies.    As  to  conveyances  by  married  women,  see  v*"!^^'^ 
p.  409,  note ;  and  when  the  land  is  registered,  p.  600.    As  to  the  case  of  the  with^ 
sale  ^3fy  the  ezeoator  G.  under  a  power  of  sale  to  pay  debts,  see  p.  440,  note,  yarioiia 
As  to  the  share  of  H.  k  K.,  it  might  be  sold  by  H.  as  tenant  for  life  under  interests, 
the  S.  L.  A.  1882,  the  purchase-money  being  paid  to  the  trustees  of  the 
settlement;  but  the  course  adopted  in  the  text  is  simpler,  as  it  enables 
trustees  to  be  dispensed  with.    As  to  succession  duty  on  the  share,  see 
p.  481,  note. 

If  one  of  the  vendors  is  an  infant,  his  share  may  be  conveyed  by  the  As  to 
"  trustees  of  the  settlement,"  if  any,  or  otherwise  by  a  person  appointed  infant, 
by  the  Court,  under  the  S.  L.  Acts  (see  note,  p.  476 ;  and  Precedent  xxi., 
p.  486) ;  which  is  the  better  plan  (as  to  registered  land,  see  p.  478)  ;  or  with 
the  sanction  of  the  Court  under  the  S.  E.  A.  1877,  if  the  case  is  within 
that  Act  (as  to  which  see  Re  Sparrow,  [1892]  1  Ch.  412) ;  or  (according  to 
a  plan  sometimes  adopted),  the  infant  might  be  made  a  party,  the  other 
vendors  or  some  of  them  covenanting  for  his  execution,  and  his  share  of  the 
purchase-money  being  paid  to  them  or  retained  by  the  purchaser  in  the 
meantime.  The  following  additions  to  the  above  Precedent  are  applicable 
to  that  case : — 

''And  whas  it  has  been  agrd  that  the  sd,  infant,  shl  be  Beeitalas 
made  a  pty  to  these  psnts  to  the  intent  that  he  shl  exte  the  ^w  of*^ 
same  when  he  shl  have  attned  the  age  of  21  yrs,  &  that  the  ^^^  ^^ 

sd  other  pties  hto  of  the  pts  shl  enter  into  the  covt 

hinafter  contd  to  procure  such  exon    by  him    &  orwise   as 

hinafter  mentd,  And  that  the  sum  of  £ being  the  share 

of  the  sd  infant,  of  the  sd  pchase-moy  shl  in  the  meantime 
be  retained  by  the  sd  N.  &  shl  be  pd  to  the  sd,  infant,  his 

hrs  or  assns  with  intt  at  the  rate  of  £ p.c.  p.a.,  from 

the  date  of  these  psnts,  upon  these  psnts  being  duly  exted  or 
confirmed  by  &  made  bindg  on  the  sd,  infant,  his  hrs  or 
assns  as  hinafter  mentd,  &  that  the  sd  N.  shl  be  entled  to 
the  posBon  or  rents  &  profits  of  the  entirety  of  the  sd  premes 
from  the  date  of  these  psnts. 

"  And  each  of  them  the  sd  pties  hto  of  the  first pts,  other  Ck>yenant 

that  infant 
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pRio.  xLi.  life  of  lasUmentd  share^  4 ;  G.,  exor  with  power  oj  sale  of 
share,  6 ;  H.  &  K.,  tenant  for  life  dk  remrman  oJ  share,  6 ; 
L.  &  M.  coparceners  of  share,  7;  N.,  pchaser,  8;  Recite  will 

RecitaLr.  of  X.,  d^visg  premes  to  his  chin  at  21,  Ac,  as  tenants  in  com- 
mon  in  fee  ;  Death  d  probate,  p.  874 ;  Seisin  of  tester,  p.  367  ; 
{assent  of  exors,  p.  867] ;  That  X,  left  issue  six  chin,  all  of  whom 
attained  21,  namely.  A.,  C,  tlie  wife  of  B.,  F.,  P.,  Q.,  d:  R. ; 
(a)  Settlemt  on  marre  of  F.  conveying  his  sliare  to  trees,  D.  db  E, 


shall  con- 
Tey  when 
of  age. 


Form  of 
recitals 
by  refer- 
ence to 
schedules. 


than  the  sd,  infant,  doth  hby  covt  with  the  sd  N.,  his  hrs  & 
assns,  that  the  sd,  infant,  upon  attaing  the  age  of  21  yrs,  or 
in  the  event  of  his  death,  his  hrs  &  also  any  other  pson  or 
psons  claimg  under  him  any  este  or  intt  in  his  sd  share  of 
the  sd  premes  hby  assured,  shl  forthwith  or  at  any  time 
thrafter  upon  the  reqt  of  the  sd  N.,  his  hrs  or  assns,  bat  at  the 

cost  of  the  sd  pties  hto  of  the  first pts,  or  some  or  one  of 

them,  &  upon  paymt  of  the  share  of  the  sd,  infant,  in  the  sd 
pchase-moy  with  intt  as  afsd,  &  witht  any  further  sum  of  moy 
or  conson  being  pd  by  or  claimed  from  the  sd  N.,  his  hrs  or 
assns,  exte  these  psnts,  or  such  other  assurce  or  instrumt  for 
confirmg  these  psnts  &  the  assurce  &  covts  hinbfe  contd,  & 
makg  the  same  bindg  on  the  sd,  infant,  &  his  hrs  &  all  psons 
claimg  under  him  as  afsd,  as  by  the  sd  N.,  his  hrs  or  assns, 
may  be  reasbly  required." 

(a)  In  a  complicated  case  the  recitals  from  this  point  may  be  materially 
shortened  by  the  use  of  schedules  : 

''And  whas  this  indre  is  supplemental  to  the  instrumts  mentd 
in  the  schles  hto,  each  of  which  is  hinafter  refd  to  by  the 
number  [name]  in  the  1st  column  of  such  schdles  opposite  to 
the  descriptn  thof.  And  whas  the  sd  X.  died  seised  of  or 
entled  to  the  hds  hby  assured  for  an  este  in  fee  simple  in 
posson  subjt  to  the  incumbces  mentd  in  the  1st  schdle  hto. 
And  whas  the  annual  sums  mentd  in  the  1st  pt  of  the  1st 
schdle  hto  have  ceased  by  the  deaths  of  the  sevl  annuitants,  & 
the  other  incumbces  mentd  in  the  1st  pt  of  the  1st  schdle  hto 
have  been  dischged  &  reconvces  of  the  hds  resply  comprd 
in  such  incumbces  to  the  uses  of  the  sd  will  have  been  taken 
by  the  indres  mentd  in  the  2nd  schdle  hto.  And  whas  the 
only  incumbces  now  affecting  the  entirety  of  the  hds  hby 
assured  are  the  ppal  sums  mentd  in  the  2nd  pt  of  the  Ist 
schdle  hto,  all  intt  thron  havg  been  pd  up  to  the  date  of  these 
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in  trust  for  [prtcith  a  power  of]  $ale  with  his  consent ;  Will  of-  gMo-  ^cli. 
P,  containg  a  chge  of  debts  implyg  a  power  of  sale  in  the  exor, . 
G.  ;  Death  dk  probate  ;  Will  of  Q.  devisg  his  share  to  H.  for  life,- 
remr  to  K.  in  fee ;  Death  dt  probate ;  Death  of  R.  intestate, 
leavg  L,  dc  3f .,  his  two  daurs,  coheiresses ;  [And  whas  by  the  Hov 
means  afsd  the  sd  pties  hto  of  the  first  seven  pts  are  now  ^T.^ 
entled  to  or  have  power  to  dispose  of  the  sd  hds  &  premes  in 
the  respive  shares  &  mner  foUowg  (that  is  to  say),  the  sd  A.  is 
entled  to  one  eql  undivided  sixth  share  in  his  own  rt ;  the  sd 
B.  &  G.  are  entled  to  one  other  sixth  share  in  rt  of  the  sd  C. ; 
one  other  sixth  share  is  vested  in  the  sd  D.  &  E.  as  trees  of  the 
sd  settlemt  of,  &c.,  in  trust,  with  the  consent  of  the  sd  F.  to 
sell  the  same  &  give  rects  for  the  pchase-moy  thof ;  the  sd  G., 
as  exor  of  the  sd  P.,  deced,  &  by  virtue  of  the  chge  of  debts, 
contd  in  his  sd  will  as  afsd,  has  power  to  sell  one  other  sixth 
share  &  to  give  rects  for  the  pchase-moy  thof;  one  other  sixth 
share  is  vested  in  the  sd  H.  durg  his  life  with  remr  to  the  sd 
K.,  in  fee  simple  under  the  sd  will  of  the  sd  Q.  deced ;  &  the 


psnts.  And  whas  the  ppal  sums  seed  by  the  indres  mentd  in 
the  2nd  pt  of  the  1st  schdle  hto  are  now  payable  to  the  psons 

whose  names  are  written  opposite  thto  resply  in  the  

column  thof,  the  ppal  sum  seed  by  indre  No.  —  havg, 
by  the  effect  of  the  indres  of  transfer  mentd  in  the  8rd 
schdle  hto,  become  vested  in  Y.  &  Z.  And  whas  by  the 
effect  of  the  indres  mentd  in  the  4th  schdle  the  share  of 
C.  in  the  sd  devised  hds  has  become  vested  in  U.  &  V. 
as  trustees  of  the  indre  No.  —  upon  trust  for  sale.  And 
WHAS  by  the  effect  of  the  indres  mentd  in  the  6th  schdle 
hto  the  share  of  sd  D.  in  the  sd  devised  hds  stands  limited 
subjt  to  the  ppal  moneys  and  intt  seed  by  indre  No.  —  in 
the  sd  5th  schdle,  to  uses  under  wch  the  sd  D.  is  tenant  for 
life  thof  &  the  sd  S.  &  T.  are  trees  of  the  indre  No.  — ,  for 
the  pposes  of  the  S.  L.  Acts,  1882  to  1890.*' 

The  reader  will  have  no  difficulty  in  framing  the  Bohedules,  which  should 
contain  in  different  columns  the  number,  or  preferably  the  name,  such  as 
**  the  mtge  X.,"  by  which  the  instrument  is  referred  to,  the  date  and 
parties,  a  short  description  of  the  instrument^  as  ''a  mtge  in  fee  simple 

to    secure    £ "  or    "settlemt    extd    on   the    marre    of 

-."    In  the  case  of  the  incumbrances  mentioned  in  the  2nd  part  of 

the  Ist  Bohedole  there  should  also  be  a  column  headed^  "  names  of  pties 

in  whom  now  vested/' 
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pRic.  xLt.  remaing  one  sixth  share  is  vested  in  the  sd  L.  &  M.  in 
Agnement  Coparcenary  as  coheiresses  of  the  sd  B.  deced  (a)];  Aki> 
for  sale.  WHAS  the  sd  pties  hto  of  the  first  seven  pts  by  virtue  of  their 
respive  estes,  powers,  &  intts,  &  as  to  the  sd  D.  &  E.  in  exon 
of  the  trust  for  sale  contd  in  the  sd  indre  of  settlemt  of,  &c., 
with  the  consent  (hby  testified)  of  the  sd  F.,  &  as  to  the 
sd  G.,  in  exercise  of  the  power  of  sale  vested  in  him  ander 
the  will  of  the  sd  P.  as  afsd,  have  resply  contracted  with  the 
sd  N.  for  the  absolute  sale  to  him  of  the  entirety  of  the  sd 
hds  &  premes  hby  assured  &  the  fee  simple  in  posson  thof, 

for  the  sum  of  £ :  NOW  THIS  INDEE  WITNETH  that 

in  psuance,  etc.,  &  in  conson  of  the  sum  of  £ now  pd  by 

the  sd  N.  as  follows,  namely,  the  sum  of  £ being  one 

eql  6th  pt  thof  to  the  sd  A.,  the  like  sum  of  £ to  the 

sd  B.  &  C,  the  like  sum  of  £ to  the  sd  D.  &  E.,  the 

like  sum  of  £ to  the  sd  G.,  the  like  sum  of  £ to  the 

sd  H.  &  K.,  &  the  sum  of  £ being  one  eql  12th  pt  thof 

to  each  of  them  the  sd  L.  &  M.  (the  rect  of  wch  sd  sevl  sums 
so  pd  to  them  resply  as  afsd  the  sd  sevl  pties  hto  of  the  1st, 
2nd,  8rd,  5th,  6th,  &  7th  pts  do  resply  hby  acknowe  (6)  ),  the 
sd  respive  pties  hto  of  the  1st,  2nd,  4th,  6th,  &  7th  pts  as 
benefl  owners,  as  &  accdg  to  their  respive  shares,  estes,  intts  & 
powers  in  or  over  the  hds  hinafter  descd,  &c.,  do  resply  hby  grt» 
appt,  &  convey,  &  the  sd  D.  &  E.  as  trees  of  the  sd  indre  of 
settlemt  of,  &c.,  as  to  one  eql  6th  pt  of  the  same  premes  &  with 
the  consent  (hby  testified)  of  the  sd  F.  do  hby  grt.  And  the  sd 
G.  as  psonal  repve  of  the  sd  P.  deced,  as  to  one  eql  6th  pt  of  the 
sd  premes  &  in  exercise,  &c.,  doth  hby  appt  &  convey, 
And  all  the  sd  pties  hto  of  the  first  seven  pts  as  to  all  other 
(if  any)  the  shares,  estes,  or  intts  of  or  in  the  sd  premes,  or  any 
pt  thof,  wch  they  have  resply  power  to  convey  or  dispose  of,  do 
resply  hby  grt,  appt,  &  convey  (c)  unto  the  sd  N. ;  peels,  p.  885 ; 


(a)  The  recital  in  brackets  is  unnecessary,  bat  wbere  the  previona 
recitals  are  complicated  it  is  sometimes  useful  to  sum  up  the  result  in  this 
way ;  and  this  recital  mig^ht  be  made  the  basis  of  a  short  recital  of  the 
title,  so  as  to  avoid  detailed  recitals   of  the  varioas  instruments  and 

events. 

(b)  If  the  vendors  are  all  beneficial  owners  the  purchase-money  need  not 
be  apportioned  by  the  deed ;  see  p.  384,  note. 

(c)  Where  the  particular  share  or  estate  with  respect  to  which  eack 
party  is  entitled  is  defined  as  in  the  text,  th^re  may  be  a  consider^ 
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Habendum  to  N.  in  fee,     \Covtfor  paymt  of  succon  duti;  on  the   ^**?-  ^^• 
death  o/'fl'.,  p.  429]  Provd  always,  &  it  is  hby  agrd  &  decld  that  Death 
the  covts  for  the  title  to  &  further  assurce  of  the  sd  premes  hby  ^****^* 
assured  wch  are  implied  by  the  assurce  hby  made  on  the  pt  of  ^^ricting 
the  sd  respive  pties  hto  of  the  1st,  2nd,  4th,  6th,  &  7th  pts  shl  implied 
be  limd  as  follows,  namely,  the  covts  of  each  of  them    the  ^  Utu!* 
sd  respive  pties  of  the  Ist  &  2nd  pts  to  one  eql  6th  pt   of 
the  sd  premes,  the  covts  of  each  of  the  sd  F.  &  H.  to  the  este  for 
his  life  in  one  eql  6th  pt  thof,  the  covts  of  the  sd  K.  to  the 
revon  or  remr  in  fee  simple  expectant  on  the  dece  of  the  sd 
H.  in  the  same  one  6th  pt,  &  the  covts  of  each  of  them  the  sd 
L.  &  M.  to  one  eql  12th  pt  of  the  sd  premes.     lAcknmts  <t 
undertakffs  as  to  deeds  retained^  see  p.  426  ct  seq.^     In  wits,  &c. 


XLIL 

CONVEYANCE  of  Copyholds  by  Executors  or  Trustees  pbkc.  xlik 
under  a  Will  containing  a  mere  Direction  for  Sale 
of  the  Copyholds,  or  a  devise  of  them  to  sueh  Uses  as 
the  Trustees  shall   appoint,   and   subject   thereto   to 
them  in  Trust /or  Sale  (c). 

Parties,  A.  &  B.,  exs   [ti-ees'],  1 ;    C,   pchaser,  2.      Recite  Redtala. 

able  risk  of  miiicarriage,  through  the  interests  of  the  parties  being  misstated, 
and  the  operation  of  the  conveyance  being  thereby  restricted;  as  the 
C.  A.  1881,  s.  63,  making  a  conveyance  pass  "  all  the  estate "  of  the  con- 
veying parties  might  be  held  to  be  excluded  by  the  expression  of  a 
contrary  intention.  The  above  general  words  of  conveyance,  which  imply 
no  additional  covenant,  are  therefore  added,  see  p.  415,  note  ((/) ;  and 
compare  Precedent  XL.  It  may  be  safer  to  add  the  proviso  lestricting  the 
implied  covenants  for  title. 

(c)  If  the  trustees  or  executors  sell  before  the  heir  or  devisees  in  trust  A«lmi»8ion 
are  compelled  by  the  lord  to  obtain  admittance,  the  purchaser  is  entitled  ^5  P"'' 
to  be  admitted  without  a  previous  admittance  of  the  heir  or  trustees,  thus 
saving  a  fine,  whether  the  will  contains  a  mere  direction  to  the  executors 
and  trustees  to  sell  {The  Queen  v.  Wilson,  8  B.  &  8.  201),  or  a  devise  to  such 
uses  as  the  trustees  should  appoint  (Olase  v.  Richardson,  9  Ha.  698,  2  Be  G. 
M.  &  Q.  658).  The  conveyance  is  therefore  effected  by  a  deed  operating  by 
way  of  bargain  and  sale  or  appointment,  perfected  by  admittance,  without 
any  surrender. 

As  the  sale  in  this  case  is  made  under  a  direction  or  trust  for  sale,  the 
case  is  within  the  S.  L.  Acts,  see  the  Act  of  1882,  s.  68,  and  the  Amendment 
Act  of  1884,  ss.  6  (1)  and  7,  and  the  consent  of  the  tenant  for  life  of  the 
proceeds  of  sale  is  not  required,  see  p.  477,  note ;  d  fortiori  if  the  sale  were 
for  payment  of  debts. 

As  to  enfranchisement,  see  the  Copyhold  Act,  1894,  Parts  I.  and  II. 
K.B.— VOL.   I.  84 
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pRKc  xLii.  |£,j7/^  g^ffg  Q^ff  fully  the  diron  to  the  exs  to  sell  the  copyhds  [or 
the  devise  to  such  uses  as  the  trees  shl  appt,  d  in  default  to 
them  in  timst  for  sale'\  dc  the  rect  clause  (if  any),  {dt  the  apptmt 
ofexs^,  death  d;  pi'ohate,  d'  testor's  seisin,  p.  867.  And  whas 
the  sd  A.  &  B.,  psuant  to  the  diron  for  sale  contd  in  the  sd 
will  as  afsd,  havg  agrd,  &c.,  contract  for  sale,  p.  878,  "of 
the  copyhd  hds  hby  assured":  NOW  THIS  INDRE 
WITNETH  that  in  psuance,  &c.,  &  in  conson,  &c.  (the 
rect,  &c.)>  they  the  sd  A.  &  B.  as  such  pBonal  repyes  [trees] 
as  afsd  &  in  psuance  of  the  diron  for  sale  in  the  sd  will 
contd  as  afsd,  &  of  every  or  any  power  or  authority  enablg 
them  in  this  behalf,  do  resply  hby  bargain,  sell,  &  appt 
unto  the  sd  C,  peels,  p.  885,  To  hold  the  same  Unto  &  to 
THE  USE  of  the  sd  C,  his  hrs  &  assns,  accdg  to  the  custom 
of  the  sd  manor,  by  &  under  the  rents,  fines,  heriots, 
suits,  &  services,  due  &  of  rt  accustomed  for  the  same.    In 

WITS,   &c. 
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XLIII. 

CONVEYANCE  of  Copyhold  Tenement  on  the  purchase 
thereof  by  the  Tenant  for  Life  of  the  Manor  so  as  to 
Merge  the  Tenure  (a). 

Partiks,  a.,  copyholder,  1 ;  B.,  tenant  for  life  of  manor,  2; 
C.  &  D.,  trees  of  manor,  8;  Recite  tcill  devisg  a  manor  d  estes 
to  uses  under  wch  B.  is  tenant  for  life  in  posson,  d  containg  usual 
powers  of  enfranchisemt  d  sale  d  exchange  d  reinvestmt  with 


(a)  On  the  purchase  of  a  copyhold  tenement  by  the  lord  of  the  manor, 
the  conveyance  ie  properly  made  by  deed  of  surrender  as  above,  which 
should  be  entered  on  the  Court  rolls.  That  the  copyhold  tenure  can  be 
effectually  extingnished  by  a  deed  of  release  by  the  copyholder  to  the  lord, 
see  Blemmerhasset  v.  Humherstone,  Hutt.  65,  Sir  William  Jones,  41 ;  Ztnsaii 
V.  Tcdmadge,  PoUexfen,  568,  569 ;  Watkin  on  Copyholds.  If  the  manor  is  in 
settlement,  the  conveyance  should  be  made  to  the  trustees,  if  they  have  the 
legal  estate,  or  otherwise  (as  in  this  case)  to  the  tenant  for  life.  Another 
method  is  for  the  tenant  on  the  court  rolls  to  surrender  the  copyhold 
tenement  to  the  uses  of  the  settlement  of  the  manor.  Having  regard  to 
the  S.  L.  Act,  the  purchase  should  be  treated  as  made  by  the  tenant  for 
life,  and  the  purchase-money  will  be  paid  by  the  trustees  by  his  direction; 
see  p.  490,  note.  The  trustees,  though  in  this  case  they  have  no  concern 
with  the  matter  except  to  see  that  the  deed  is  in  proper  form  (see  p.  4£0, 
note),  and  to  pay  the  purchase-money,  seem  proper  parties. 
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<*on8ent  of  tenant  for  life  :  Death  dk  probate :  And  whas  sales  of      '»kj. 


XLIXI. 


portions  of  the  sd  estes  devised  by  the  sd  will  &  enfranchisemts 
of  copyhd  tenemts  held  of  the  sd  manor  thby  devised  have  ^^ 
taken  place  under  the  powers  of  the  sd  will,  or  of  the  Settled  franchise- 
liand  Acts,  1882  to  1890,  or  orwise :  Recite  seisin  of  A.  of  a  '°«'^t8(6). 
copyhd  tenemt  held  of  the  manor :  And  whas  the  sd  B.  has  agrd  Agreement 
-with  the  sd  A.  for  the  pchase  of  the  customary  fee  simple  &  porchaae. 
inhance  of  &  in  the  hds  hby  surrendered  &  reled  at  the  price 

of  £ ,  wch  is  intd  to  be  pd  by  the  sd  C.  &  D.  by  diron  of 

the  sd  B.,  out  of  moys  in  their  hands  arisg  from  such  sales  or 
enfranchisemts   as  afsd :    NOW   THIS  INDRE   WITNETH  Wit- 

that  in  psuance,  &c.,  &  in  conson  of  the  sum  of  £ now 

pd  to  the  sd  A.  by  the  sd  trees  out  of  such  moys  as  afsd  by 
the  diron  of  the  sd  B.  (the  rect,  &c.),  the  sd  A.  as  benefl  owner 
both  hby  surrender  &  rele  under  the  sd  B.  as  tenant  for  life  & 

lord  of  the  sd  manor  of ,  peels,  p.  885  :  To  hold  the  same  Surrender 

UNTO   &  TO   THE  USB  of  the  sd  B.   to  the  intent  that  the  J^p^f^'Jff 
customary  tenure  of  the  same  premes  may  become  merged  &  manor, 
extinguished  in  the  freehd  thof  wch  is  now  subjt  to  the  uses  of 
the  sd  will  as  afsd.     In  wits,  &c. 


XLIV. 

CONVEYANCE  of  the  Equitable  Estate  (c)  in  an  prec. 
Undivided  Moiety  of  Copyholds  by  a  Tenant  in  *"^' 
Common  to  his  Co-tenant. 

Pahties,  a.,  vendor,  1 ;  B.,  pchaser,  2.  Recital  of  will,  devisg  Recitals. 
'copyhds,  "  hinafter  mentd,*'  to  trees  upon  trusts,  death  oftestor, 
jtrohate  cC*  seisin,  pp.  366  and  874  ;  Admittce  of  trees,  p.  858, 
''*  upon  the  trusts  by  the  sd  will  decld  concerning  the  same  "  ; 
Subseqt  events,  showg  that  A.  d-  B.  are  ended  to  the  equitable  Agree- 
ing eqlly  as  tenants  in  common ;  Contract  by  A.  for  the  sale  to 
B.,  p.  878,  of,  **  the  undivided  moiety  of  the  sd  copyhd  premes, 
to  wch  he,  the  sd  A.,  is  en  tied  in  equity  under  the  trusts  of  the 
sd  will,  &  the  inhance  thof  in  posson  accdg  to  the  custom  of 


(&)  Short  recitals  may  be  framed  as  on  p.  491,  note, 
(e)  No  fines  are  payable  in  respect  of  the  devolution  of  an  equitable 
•estate  in  copyholds  ^  Hall  y.  Bromley,  35  Ch.  D.  6^2. 
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PBSC. 
XLIY. 

Wit. 

nesseth. 

Grant. 

Haben- 
dum. 


the  sd  manor."  NOW  THIS  INDEE  WITNETH  that  in 
psuance,  &c.,  &  in  conson,  &c.  (the  rect,  &c.)  the  sd  A.,  as 
benefl  owner,  doth  hby  grt  (a)  unto  the  sd  B.,  All  that  one 
undivided  moiety,  to  wch  the  sd  A.  is  entled  in  equity  as  afsd, 
of  &  in,  peels,  p.  385 :  To  hold  the  sd  undivided  moiety  & 
premes  hby  grted  Unto  &  to  the  use  of  the  sd  B.  his  hrs  & 
assns,  accdg  to  the  custom  of  the  sd  manor,  by  &  under  the 
rents,  &c.,  as  in  Preeedent  XLIL     In  wits,  &c. 


PRSC.    XLV. 


Becitalfl. 


XLV. 

DEED  o/ Enfranchisement  of  Copyholds  fr//  the  Tenant 
far  Life  of  the  Manor.  Variations  where  the 
Minerals  are  expressly  Conveyed  or  Beserved,  where 
the  Commonable  Eights  are  Extinguished,  and  for 
reservation  o/*  Sporting  Rights  {h). 

Parties,  A.,  tenant  for  life,  1 ;  B.,  tree,  2 ;  C,  Copyhdei;  8. 
liecital  of  settlemt  of  manor  settg  foiih  vses  as  far  as  Union  to  A. 


As  to 
enfran- 
chisement 
by  deed. 


(a)  If  the  parties  were  joint  tenants,  the  conveyance  would  be  by  release. 

(b)  It  is  the  practice  to  enrol  the  deed  on  the  court  rolls.  If  the  manor 
is  registered,  a  proper  registered  transfer  must  be  made.  As  to  enfian- 
chisement,  where  the  manor  is  in  settlement,  the  tenant  for  life  can 
enfranchise  imder  the  S.  L.  A.  1882 ;  see  ss.  3  (ii.)f  4  (I,  6,  7),  and  above^ 
p.  470,  note ;  the  circumstance  (as  in  this  case)  of  there  being  only  one 
trustee  not  creating  any  difficulty  where  (as  is  usual)  one  trustee  is 
authorised  to  act  generally,  see  Be  Oamett  Omie,  25  Ch.  D.  595,  above^ 
p.  475,  note.  It  was  becoming  the  practice  before  the  Act  to  vest  the  power 
of  enfranchisement  in  the  tenant  for  life,  so  as  to  enable  him  both  to  convey 
and  give  a  discharge  for  the  consideration  money,  for  which  he  was 
accountable  to  the  trustees ;  under  a  power  in  that  form,  the  procedure 
was  somewhat  simpler  than  under  the  Act,  as  the  concurrence  of  the 
trustees  was  unnecessary.  If  the  enfranchisement  is  effected  under  an 
express  power,  the  conveyance  would  be  by  revocation  and  appointment  of 
the  use,  as  on  a  sale,  see  Precedent  XXXY.  Where  the  copyhold  is  settled 
it  may  be  necessary  to  proceed  under  the  Copyhold  Act,  1894  (57  &  58 
Vict.  c.  46).  Part  1  of  the  Act  deals  with  compulsory  enfranchisement. 
Part  2  with  voluntary  enfranchisement,  and  Part  3  states  the  effects  of 
enfranchisement  under  the  Act.  With  the  consent  of  the  Board  of  AgricuK 
ture  the  lord  of  any  manor  may  enfranchise,  and  the  copyholder  may  accept 
an  enfranchisement,  but  if  the  estate  of  either  party  is  in  settlement  and  the 
tenant  does  not  pay  all  the  costs,  notice  must  be  given  to  the  next  remainder- 
man or  reversioner  of  inheritance,  s.  14.  The  consideration  may  be  one  or 
more  of  a  gross  sum,  a  rent-charge  charged  on  and  issuing  out  of  the- 
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for  life,  d  showg  that  B.  is  the  tree  within  the  Settled  Land  Acts,  '»«o-  ^clt. 
c£'  tliat  a  sole  tree  is  empowered  to  act  genlly ;  Admission  of  C\  to 
copyhds,  p.  858  ;  And  whab  the  sd  A.,  as  tenant  for  life  of  the  ^f^^* 
sd  manor,  under  the  sd  recited  indre  of  settlemt,  &  by  virtue  chisement. 
of  the  powers  of  the  Settled  Land  Acts,  1882  to  1890,  has  agrd 
with  the  sd  C.  for  the  enfranchisemt  of  the  sd  copyhd  premes 

in  niner  hinafter  mentd  in  conson  of  the  sum  of  £ ,  &  it 

has  been  agrd  that  the  mines  &  minis  in  or  under  the  same  shl 

be  included  in  such  enfranchisemt,  or,  '*  shl  be  reserved  with 

the  rt  of  workg  the  same  &  orwise,"  in  mner  hinafter  appearg, 

&  that  the  commonable  rts  existg  in  respt  of  the  sd  premes 

shl  be  preserved  [extinguished]  as  hinafter  appears  [&  that 

such   other  reservons   shl .  be   made  as  are   hinafter  expd]. 

NOW  THIS  INDEE  WITNETH  that  is  psuance,  &c.,  &  in  wit- 

conson,  &c.  (the  rect,  &c.),  the  sd  A.,  as  benefl  owner,  by  virtue 

of  the  powers  of  the  sd  Acts,  &  of  every  other  power  enablg  him  Grant  by 

in  that  behalf,  doth  hby  grt,  peels,  p.  385.      [Togr  with  the  ^^'^• 

mines  &  minis  in  or  under  the  same  premes  &]  [Togr  with  all 

rts  of  common  &  commonable  rts  in,  over,  upon,  or  out  of  any 


lands  entranchised,  a  conveyance  of  land,  or  of  a  right  to  mines  or  minerals, 
or  of  a  right  to  waste  in  lands  belonging  to  the  manor,  s.  15.    The  enfran- 
chisement may,  with  the  consent  of  the  Board,  be  effected  by  such  a  deed 
as  would  be  proper  if  the  lord  was  seised  in  fee,  s.  16 ;   a  printed  draft  of 
such  a  deed  can  be  obtained  on  application  to  the  Board  at  their  office, 
3,  St.  James's  Square,  London,  S.W.    The  provisions  as  to  the  amount,  &c., 
of  the  rent-chargfe,  if  any,  the  manner  of  conveying  land  as  the  considera- 
tion for  enfranchisement,  and  making  pecuniary  consideration  for  enfran- 
chisement a  charge  on  the  land  enfranchised,  wiU  be  found  in  ss.  17  to  19. 
The  effects  of  enfranchisement  under  the  Act  are,  that  the  land  becomes 
freehold,  the  lord  retaining  the  same  right  of  escheat  for  want  of  heirs  as 
if  the  land  had  not  been  enfranchised ;  the  land  is  not  to  descend  according 
to  the  custom  of  borough  English,  gavelkind,  or  any  or  customary  mode  of 
descent,  or  to  any  custom  relating  to  dower,  freebench,  or  to  tenancy  by 
the  curtesy  or  any  other  custom  whatever,  but  is  subject  to  the  same  laws 
relating  to  descent,  dower,   and  curtesy  as  are  applicable  to  land  in  free 
and  common  socage  ;  it  is  not  to  be  affected  with  the  title  to  the  manor ; 
every  mortgage  on  the  copyhold  interest  becomes  a  mortgage  on  the  free- 
hold interest,  but  subject  to  any  charge  having  priority  thereof  by  virtue 
of  the  Act;    the  freehold  interest  into  which  the  copyhold  interest  is 
changed  is  to  be  the  reversion  immediately  expectant  on  any  term  existing 
in  the  copyhold  at  the  date  of  the  enfranchisement,  s.  21.    A  commoner 
does  not  lose  his  rights  of  common,  s.  22,  and  the  rights  of  lord  and  tenant 
in  respect  of  mines  and  minerals  are  not  altered  by  enfranchisement.    The 
acts  of  either  lord  or  tenant  done  under  the  Act  are  valid  though  he  is  only 
a  limited  owner,  s.  43,  or  trustee,  s.  44. 
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tne.  »iT.  common  or  waste  landa  of  the  ed  manor  to  wch  the  sd  C,  bis 
hrs  or  assna  now  is,  or  bat  for  these  pents  wd  have  been  hence- 
forth, entled  in  respt  of  the  sd  premes  hbj  enfrancbiaed]  [or  ag 
BoMra-      the  rate  may  ht,  except  &  reservg  unto  the  sd  A.  &  his  succors 
— ■Mwhi      "*  title,  lords  of  the  sd  manor,  all  mines,  minis,  <&  quarries  of 
coal,  stone,  slate,  ironstone,  k  other  ores,  mines  &c  minis  whatsr 
in  &  under  the  sd  lands  k  premes  hby  enfranchised  or  any  pt 
thof,  togr  with  all  such  powers  it  liberties  of  gettg  fc  workg  the 
same  &  orwise  in  relon  thto  as  are  hinafter  grtedj  [de   all 
'*'■**'■"■  franchises,  rts  &  royalties  &  all  ancient  fisheries  &  rts  of  fishg : 
^™*      AsD  AI.SO  all  such  liberties  of  chase  &  free  warren  &  killg  of 
game  lif  any)  as  have  been  htofore  anciently  used  &  enjoyed 
by  the  lords  of  the  sd  manor  or  to  wch  by  law,  grt  or  custom 
H»h«»        they  are  entitled  (a)]  :  To  hold  the  same  unto  &  to  the  use  of 
the  sd  C,  his  hrs  &  assns,  freed  &  for  ever  dischgd  of  &  from 
all  rents,  fines,  duties,  services,  &  other  incidents  of  customary 
tenure  [other  than  &.  except  such  as  are  hrin  excepted    & 
P,rtb*r      reserved] :  [AND  THIS  INDRE  ALSO  WITNETH  that  in 
vjiiimniL  gonson  of  the  premes  &  by  virtue  of  the  powers  of  the  Copyhd 
»i"buidgr  Acts,  &  of  every  or  any  other  power,  este,  or  intt  in  any  wise 
irf  BiiNni    eoablg  him  in  this  behalf,  he  the  sd  C,  u  banefl  owner,  Doth 
^.         hby  grt  unto  the  sd  A.,  &  his  succors  in  title,  lords  of  the  sd 
lonmnon-  manor,  full  &  free  liberty  &.  power,  &c.,  potcera  of  gettg  mitiU, 
■bUinghbi.  p  gg^  .    ^y  gy^^j  j,^  fii^  intcntiim,  add  "  Pbovd  always,  &  it  is 
hby  agrd  &  decid  that  all  rts  of  common  &  commonable  rts, 
<!tc.,  as  above,  shl  henceforth  be  extinguished  for  the  benefit  of 
the  sd  A.,  &  his  succors  in  title  under  the  hinbfe  recited  indre 
of  settlemt}-     Clause  reatnctg  liabiliti/  of  A.  vndcr  staUiior^ 
ciidi  fur  title,  p.  419  ;  Achimt  </■  undertake  bff  A.  as  to  ct  rolls 
d-  title   dmU   of  manor  (b),  p.  426  ;  [or,  if  to  intd,    "  Pbovd 

(a)  Thu  rewrratiDii  tometiuieB  extends  to  "the  renderiiiK  of  luit  «f 
court  kccotding  to  the  cuatomg"  but  thu  is  void  under  the  8t«tttte  of 
Qui»  Emptores,  see  Bradthav  v.  Laietan,  4  T.  B.  443,  Customar;  rights  are 
exting^nished  by  an  enfranchisement,  unless  re-^anted :  Tilbury  t.  Sittu,  4S 
Cb.  D.  9S ;  and  see  the  soma  case  for  a  full  cl&uae  of  enfranchisement. 

(b)  It  it  doubtful  whether  the  purchaser  is  entitled  to  an  acknowledgment 
%t  all'  As  to  what  his  righto  ore  in  this  respect,  see  Et  Agg-Qardiur.  25 
Ch.  D,  600.  By  the  Copyhold  Act,  1894,  s.  64,  the  lord  of  the  manor  ia 
empowered,  when  all  the  lands  held  of  the  manor  hare  been  enfranchised, 
to  hand  over  the  couit  rolls  to  the  Board  ot  Agriculture  or  the  Master  ot 
ihe  Bolls,  persons  interested  baTing  a  ritfht  of  inspection,  &c. 
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ALWAYS  that  the  sd  A.  &  his  succors  in  title,  lords  of  the  manor,  **^<^-  »^^' 
shl  not  be  required  to  produce  any  of  the  deeds  or  docts  of  ProYiao  as 
title  relatg  to,  or  the  ct  rolls  of  the  sd  manor  to  the  sd  C,  his  *^,^^^'J^i^^ 
hrs  or  assns,  any  law  or  usage  to  the  contrary  notwg.'*]  of  court 
In  wits,  &c.  "^^^  *'• 


XLVI. 

ASSIGNMENT  of  Leaseholds  held  under  Several  "»<'• 
Leases  by  a  Trustee  under  a  Scheme  of  Arrange-  — ! 
MBNT  under  a  Bankruptcy,  with  the  Concurrence  of  the 
Debtor  (c),  to  Tenants  in  Common  ;  a  Mortgage  to  a 
Building  Society  being  paid  off  out  of  the  Purchase- 
money.  Variations  where  the  Mortgage  was  made  to  a 
Society  formed  under  the  repealed  Building  Societies 
Act,  and  sinee  Incorporated  under  the  Building 
Societies  Act,  1874. 

Parties^  A.,  tree  for  credon,  1 ;    B.,  debtor,  2 ;    C.  &  D., 
pchaserSy  3.   Becite  leases,  p.  364  ;  Devolon  of  title  to  the  debtor,  Recitals. 
p.   866  ;  Mtge,  p.  869  ;  d- further  chge,  p.  861,  to  [the  trees  of} 
a  benefit  bldg  society:  lieceirg  order  agst  B. :  And  whas  under 
a  proposal  for  a  scheme  of  arrangemt  of  the  affairs  of  the  sd 

B.  duly  accepted  by  his  creditors  &  duly  approved  of  by  the 
Court,  on  the day  of ,  the  sd  A.  was  appted  the 

tree  of  the  ppty  of  the  sd  B. :  And  whas  by  order  of  the  sd  Sale  by 
A.,  the    premes  demised  by  the    sd   respive  hinbfe  recited  *"^*°°* 

leases,  togr  with  other  ppty,  were  on  the day  of , 

put  up  for  sale    by  public  auction  at,    &c.,  in  sevl  lots, 

whof  lots comprd  the  sd  respive  leasehd  premes,  &  at 

such  sale  the  sd  C.  was  the  highest  bidder  for  &  was  decld  the 
pchaser  of  lots ,  for  the  sum  of  :    And  whas  the  sd 

C.  bid  at  the  sale  on  behalf  of  himself  &  the  sd  D.,  &  the 
sd  C.  &  D.  are  desirous  that  the  sd  premes  shl  be  assned  to 
them  as  tenants  in  common  in  mner  hinafter  appearg  :  [And 
whas  the  sd Bldg  Society  was  on  the day  of  


(e)  See  the  Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  3.  See  also  the 
Deeds  of  Arrangement  Act,  1887  (50  &  51  Vict.  c.  57),  and  the  Land 
Charges,  &c.,  Act,  1888  (51  &  52  Vict.  c.  51),  ss.  7—9.  The  debtor's  con- 
currence is  of  course  not  necessary ;  compare  Precedent  XXVII. 
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PRKC 
XLVI. 

Discharge 
of  mort- 
gage to 
bailding 
society. 


Wit- 
nessetb. 


Assign- 
ment. 


Reconvey- 
ance of 
mortgage 
to  building 
society. 


incorporated  under  the  Bldg  Societies  Act,  1874]  ;    And  whas 

the  sum  of  £ ,  being  the  amt  due  to  the  sd  Bldg  Society 

under  their  sd  respive  mtge  sees  has,  at  the  reqt  of  the  sd  A.  & 
B.,  been  pd  by  the  sd  C.  &  D.  to  [the  trees  of]  the  sd  Society, 
&  the  sd  mtge  sees  have  been  vacated  by  a  statutory  rect  for 

the  sd  sum  of  £ ,  dated,  &c.,  endorsed  on  the  sd  indre  of 

mtge  of,  &c.,  &  signed  by  the  sd  trees,  o?-,  ^'  under  the  seal 
of  the  sd  Bldg  Society,  countersigned  by  the  secretary 
[manager]  "  (a) ;  Agreemt  ofB.  to  concur^  p.  498 ;  NOW  THIS 
INDRE  WITNETH  that  for  carryg  the  sd  sale  into  effect,  & 
in  psuance  of  the  sd  respive  agrmts,  &  in  conson  of  the  sum 

of  £ pd  by  the  sd  C.  &  D.  in  mner  follg,  namely,  £ . 

pt  thof  to  the  [sd  trees  of  the]  sd  Bldg  Society  in  mner 

afsd,  &  the  sum  of  £ the  residue  thof  to  the  sd  A.  (the 

paymt  &  rect  in  mner  afsd  of  wch  respive  sums  of  £ <k 

£ ,  makg  togr  the  sd  pchase-moy  of  £ ,  the  sd  A.  &  B. 

do  resply  hby  acknowe),  the  sd  A.  as  tree,  doth  hby  assn,  &  the 
sd  B.,  as  benefl  owner,  at  the  reqt  of  the  sd  A.,  doth  hby  assn  & 
confirm  unto  the  sd  C.  &  D.,  pceU  hy  referee  to  leases,  p.  389 : 
To  HOLD,  &c.,  "  as  tenants  in  common  in  eql  shares,"  &c.,  see 
p.  404 ;  Govts  hy  C.  dc  D.,  jtly  dc  sevlly  with  A.,  if  he  is  under 
any  liability,  ct  also  as  separate  covts  ivith  B.,  for  indemnity  agst 
rent  d  covts  of  leases,  p.  428,  form  ii.  (h).     In  wits,  &c. 


P(a)  See  6  &  7  Wm.  lY.  c.  32,  b.  6,  and  the  Building  Societies  Acts,  37  &  38 
Vict.  c.  42,  8.  42  J  38  &  39  Vict.  c.  9;  40  &  41  Vict,  c,  63  ;  47  &  48  Vict.  c.41; 
67  &  68  Vict.  c.  47,  and  L.  T.  R.  113.  Owing  to  the  doubts  which  have 
arisen  as  to  the  effect  of  the  statutory  receipt  on  redemption  (see  tn/ro, 
MOBTaAGEs),  an  express  reconveyance  is  sometimes  taken  to  ensure  getting 
the  legal  estate.  As  to  the  vesting  of  property  held  in  trust  for  a  society 
incorporated  under  37  &  38  Vict.  c.  42,  see  that  Act,  s.  27,  and  40  &  41 
Vict.  c.  63,  s.  4.  A  building  society  may  not  advance  money  on  a  second 
mortgage  unless  the  first  mortgage  is  in  its  favour  (57  &  58  Vict.  c.  47,  s.  13). 
See  also  post.  Vol.  II.  p^  121,  note. 
^  (6)  As  to  this  covenant,  see  1  Dart,  V.  &  P.  629  j  above,  p.  427,  note. 
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XLvn. 

ASSIGNMENT  by  Husband  and  Wife  and  a  Mortgagee      pRta 
()/  Eenbwable  Leaseholds  to  ichkh  the  Husband  is     ^^^'"' 
entitled  in  Right  of  his  Wife  (c),  under  a  will,  the 
ExECUTOB  concurting  to  Assent  to  the  bequest. 

Parties,  A.,  husbd,  "  &  B.,  his  wife,"  1 ;  C,  mtgee,  2 ;  D., 
4*xor,  3  ;  E.,  pchaser,  4.  Recite  lease  to  X. :  Will  of  X.  beqneathg  B^citals. 
leasehds  to  B.  bfe  her  marre  :    Death  d  probate,  p.  374  :    And  Custom  to 
WHAS  it  has  been  the  custom  that  the  sd  lease  shd  be  renewed  lease. 

at  the  expiron  of  every yr  on  paymt  to  the  lessor  of  a 

£ne  &  usual  fees :  And  whas  the  sd  A.  intermarried  with  the 

sd  B.  on  the day  of  :  Recite  mtge  by  A.  cO  B.  to  C, 

p.  359  :  And  whas  the  sd  A.,  with  the  approbon  of  the  sd  B.,  Contract. 
has  contracted  with  the  sd  E.  for  the  absolute  sale  to  him  of 
the  sd  leasehd  premes  for  the  residue  of  the  sd  term,  &  all 
other  the  este  &  intt  of  the  sd  A.  &  B.,  or  eir  of  them  thrin 

for  the  sum  of  £ ;  State  of  mtge  debt  dagrmt  of  C.  to  concur, 

p.  381 ;  AgrmtofD.  to  concur,]?.  381,  fornixxi. :    NOW  THIS  Wit- 
INDRE  WITNETH  that  in  psuance,  &c.,  &in  conson,  ifec.  (the 

rect,.&c.),  {£ being  pd  to  C.  by  the  diron  of  A,  d-  B,  **  with 

the  privity  of  the  sd  D.,"  d  £ being  t)  A.  **with  the  like 

privity,")  the  sd  C.  as  mtgee  at  the  reqt  of  the  sd  A.  &  B.  doth 
hby  assn,  &  the  sd  D.  as  psonal  repve  of  the  sd  X.  deced  at  the 
like  reqt  doth  hby  assn  &  confirm,  &  each  of  them  the  sd  A. 
&  B.,  as  benefl  owner  doth  hby  assign  &  confirm  unto  the  sd 
E.,  jxreb,  p.  389,  with  the  benefit  of  all  such  rt  or  claim  to  the 
renewal  of  the  sd  lease  as  may  be  subsistg :  Habendum  to  E., 
p.  404,  form  xiv.,  free  from  mtge,  form  viii.,  p.  403.  Govt  by 
E.  with  A,,  d  separately  with  D.,  to  pay  rent,  dc,  d  indemnify 
**  the  sd  A.  &  B.,  &  each  of  them,  their  &  each  of  their  hrs, 
exs,  &  ads,  &  also  the  sd  D.,  his  hrs,  exs,  &  ads,  &  the  este  & 
effects  of  the  sd  X.  deced,"  p.  427.  \^Acknmt  d  undertakg  by 
A.  as  to  deeds,  p.  426  (d).]     In  wits,  &c. 

(c)  The  concurrence  of  the  wife  is  usual  under  the  old  law  in  an  assign-  Concur- 
ment  of  her  leaseholds,  though  it  is  not  absolutely  necessary  except  where  rence  of 
her  interest  is  equitable  only,  in  which  case  she  must  concur  to  release  her  ^.  ^^ 
equity  to  a  settlement  and  acknowledge  the  deed :  1  Bart,  V.  &  P.  10.    In  ^^  ^ 
•cases  to  which  the  M.  W.  P.  Act,  1882,  applies,  she  can  convey  as  a  feme   leaseholds. 
tole,  and  her  husband's  concurrence  is  not  necessary  (see  p.  503,  note).     In 
•either  case  she  can  coyenant  under  the  Act. 

{d)  See  pp.  421,  501,  note  (&)  ;  p.  505,  note. 
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ment. 
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XLvni. 

ASSIGNMENT  oj  Part  oJ  the  Propci-tij  comprised  in  a 
Lease  at  an  Apportioned  Rent.  Mutual  Covenants 
and  Cross  Powers  of  Distress  and  Entry,  to  secure 
Payment  of  the  apportioned  parts  of  the  Bent  (6). 

Parties^  A.,  vendor^  1 ;  B.,  j^chaser,  2,     Recite  lease,  p.  364, 
of**  the  hds  hby  assnd,  togr  with  other  hds ;  "  Agrmt  for  sale, 

p.  378,  of  "  the &  hds  hby  assned,  being  pt  of  the  premes 

demised  by  the  sd  indre  of  lease,  subjt  to  the  yearly  rent  of 

£ ,  pt  of  the  sd  yrly  rent  of  £ ,  &  to  the  covts  by  the 

lessee  &  condons  contd  in  the  sd  indre  of  lease,  &  henceforth 
to  be  pformed  &  observed  in  respt  of  the  same  premes :  '*  And 

it  has  been  agrd  that  the  rent  of  £ ,  being  the  residue  of 

the  sd  rent  of  £ ,  shl  henceforth  be  pd  by  the  sd  A.,  in 

respt  of  the  demised  premes  retained  by  him,  &  that  these 
psnts  shl  contn  the  covts,  powers,  &  provons  hinafter  expd:  NOW 
THIS  INDBE,  &c.,  conson  (the  reet,  &c.),  assnmt  by  A.  "as. 
benefl  owner"  toB.,  peels  set  out  fully ,  followg  as  nearly  as  may 


As  to  crofls 
po«^en  of 
distrem 
and  entry, 


Stamp. 


(b)  As  to  the  apportionment  of  rent,  see  p.  52,  note.  It  is  probable  that  a- 
power  of  distress,  given  by  way  of  indemnity  in  this  and  other  similar  cases, 
is  affected  by  the  Bills  of  SsJe  Acts ;  see  Pulhrook  y.  A§hby,  66  L.  J.  N.  S.,. 
Q.  B.  376 ;  35  W.  B.  779;  Stevens  y.  Marston,  39  W.  B.  129,  and  it  is  also 
a  question  whether  the  powers  of  distress  and  entry,  if  unrestricted  as  to 
time,  may  not  be  obnoxious  to  the  rule  against  perpetuities,  although  the 
property  is  leasehold ;  see  Be  Daveron,  [1893]  3  Ch.  421,  and  the  remarks 
aboye,  p.  315,  note,  as  to  this  question,  with  reference  to  perpetual  rents. 
It  might  be  an  adyantage  to  supplement  the  indemnity  giyen  by  each  party 
by  charging  it  on  his  holding. 

It  has  been  held  in  Johnson  y.  Wild,  44  Ch.  D.  146,  that  an  assign  of  part 
of  the  land  in  lease,  who  pays  the  whole  rent,  has  no  right  to  contribution 
from  an  under-lessee  of  another  part,  the  original  lessee  haying  coyenanted 
in  both  cases  to  pay  the  rent  and  to  indemnify,  but  haying  subsequently 
become  bankrupt. 

Although  a  lessor  can  alwayB  distrain  for  the  whole  rent  on  any  part  of 
the  land,  stiU  he  can  only  recoyer  an  apportioned  part  of  the  rent  by  action 
against  an  assign  of  part  only  of  the  land,  Stevenson  y.  Lamhard,  2  East, 
576. 

The  contention  of  the  Board  of  Inland  Beyenue  that  a  conyeyance  of  this 
nature  requires  an  ad  valorem  stamp  in  respect  of  the  apportioned  rent  Is- 
imfounded  :  Bwayne  y.  Commtsnonerf,  Sec,  [1899]  1  Q.  B.  335. 
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be  the  description  in  the  lease ^  '*  being  pt  of  the  hds  &  premes       ^*"^' 

comprd  in  &  demised  by  the  hinbfe  recited  indre  of  lease  "  ;       ' 

Habendum  Unto  the  sd  B.,  henceforth  for  the  residue  now  un-  J*^"^" 

expired  of  the  sd  term  of yrs,  subjt  to  the  paymt  as  from 

the day  of ,  of  such  proportion  as  is  hinafter  mentd 

of  the  sd  rent  of  £ reserved  by  the  sd  indre  of  lease,  &  to 

the  covts  by  the  lessee  (other  than  for  paymt  of  the  sd 
entire  rent),  &  condons  thrin  contd  &  henceforth  to  be  pformed 
&  observed  in  respt  of  the  sd  premes  hby  assned,   Provd  Appor- 

ALWAYS  &  it  is  hby  agrd  &  decld  that  the  sd  rent  of  £ shl  ^^^^7^!"^ 

as  from  the  sd  day  of  be  &  the  same  is  hby 

apportioned  as  follows,  namely,  the  yrly  rent  of  £ ,  pt 

thof  shl  be  chged  exclusively  upon  &  payable  out  of  the  sd 
premes  hby  assned  in  exoneron  of  the  residue  of  the  sd  premes 

comprd  in  the  sd  lease  &  the  yrly  sum  of  £ ,  the  balce 

of  the  sd  rent  of  £ shl  be  chged  upon  &  payable  out  of 

the  residue  of  the  sd  premes  in  exoneron  of  the  premes  hby 
assned,  Covt  by  A.  for  paymt  of  his  apportioned  pt  of  rent  it: 
pformcc  of  covts   in  the  lease  affectg  x^P^lf  "f^tained,  iC  for   the 
indemnity  of  B.,  "  &  the  premes  hby  assned,"  p.  427.     Provd  Powers  of 
ALWAYS,  &  it  is  hby  agrd  &  decld,  that  if  &  whenever  the  sd  B.,  an^^'^ntry 
his  exs,  ads,  or  assns,  or  his  or  their  tenant  or  tenants  shl  be  (b), 
called  upon  to  pay  &  shl  pay  the  sd  apportioned  yrly  rent  of 


(h)  The  cross  coyenanU  and  powers,  &c,,  might  be  combined  as  foUows : — 

"  And  each  of  them  the  sd  A.  &  B.  doth  hby  for  himself.  Variation 
&  his  assns  covt  with  &  grt  to  the  other  of  them  as  follows  ^^enante*^ 
(namely)  that  he  the  cbvtg  pty,  his  exs,  ads,  or  assns  will  and 
henceforth  pay  the  apportioned  pt  of  the  sd  yrly  rent  wch  ^^^ 
ought  to  be  pd  by  him  or  them  as  hinbfe  provd  &  pform  &  combined. 
observe  the  covts  by  the  lessee  (other  than  for  paymt  of  the  sd 

entire  rent  of  £ )  &  condons  contd  in  the  sd  lease  so  far  as 

the  same  relate  to  his  or  their  portion  of  the  sd  premes  thby 
demised,  And  will  at  all  times  keep  the  other  of  them  the  sd 
A.  &  B.,  his  exs,  ads,  and  assns,  indemnified  agst  all  actions, 
pcdgs,  claims  &  demands  occasd  by  the  non-paymt  of  such 
apportioned  pt  of  the  sd  rent  or  the  breach  of  any  of  such  covts 
or  condons,  And  further  that  if  &  whenever  the  other  of  them 
the  sd  A.  &  B.,  his  exs,  ads,  or  assns,  or  his  or  their  tenant  or 
tenants  shl  be  called  upon  to  pay  &  shl  pay  such  apportioned 
rent  as  last  afsd  or  any  pt  thof  or  shl  incur,  &c.,  &c.,  similar 
alterans  being  inade  throughout.'^ 
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£ hinbfe  covted  to  be  pd  by  the  sd  A.  in  respt  of  the 

premes  retained  by  him  as  afsd,  or  any  pt  thof,  or  shl  incur 
any  costs,  damages,  or  expses  by  reason  of  the  non-paymt  thof, 
or  of  any  breach  by  the  sd  A.,  his  exs,  ads,  or  assns,  of  the 
covts  or  Condons  contd  in  the  sd  indre  of  lease  &  affectg  the 
premes  retained  by  him  the  sd  A.,  then  it  shl  be  lawful  for  the 
sd  B.,  his  exs,  ads,  or  assns,  into  the  sd  last-mentd  premes  or 
any  pt  thof,  [to  enter  &  distrain  as  landlords  may  do  for  rent 
reserved  upon  leases,  &  also  (by  way  of  addonal  remedy)]  to 
enter  upon  &  remain  in  the  posson  or  rect  of  the  rents  & 
profits  of  the  same  premes  until  by  the  means  afsd  or  orwise 

the  sd  yrly  rent  of  £ so  in  arrear,  &  all  costs,  cfages,  k 

expses  occasd  to  the  sd  B.,  his  exs,  ads,  or  assns,  by  thi&  non- 
paymt  thof,  or  by  the  breach  of  non-pformce  by  the  sd  A., 
his  exs,  ads,  or  assns,  of  any  such  covts  or  condons  as  afsd  (as 
the  case  may  be)  shl  have  been  fully  pd  &  satisfied.  Covt  by 
B.  for  paymt  oj  ajyportioned  rent  <£•  }iJormcc  of  covts  in  lease 
affectg  **  the  sd  premes  hby  assned  "  dfor  the  indemnity  of  A,, 
**  &  the  premes  retained  by  him  as  afsd,"  p.  427  ;  d-  grt  by  B. 
to  A.  ofijowcrs  oflflistress  «(!]  entry,  similar,  mutatis  mutandis, 
to  the  covts  ii- powers  entd  into  lO  given  by  A.  (a),  And  it  is  hby 
agrd  &  decld  that  all  moys  wch  may  become  payable  to  eir  of 
them  the  sd  A.  &  B.,  his  exs,  ads,  or  assns,  under  the  respive 
covts  of  indemnity  hinbfe  contd  shl  be  a  chge  upon  the  portion 
of  the  premes  comprd  in  the  sd  lease  belonging  to  the  other  of 
them,  his  exs,  ads,  or  assns,  &  be  recoverable  accdly  by  sale 
or  such  other  means  as  may  be  available  in  that  behalf  under 
the  Convcg  &  Law  of  Ppty  Act,  1881,  or  orwise.  [^Achmt 
((!•  undertakg  as  to  the  lease  lO  munimts  to  he  entd  into  hy  A,  if 
they  are  retained  by  him,  or  orwise  hy  B.,  p.  426.]     In  wits,  &c. 

(a)  If  the  lease  be  for  more  than  21  years  unexpired,  the  following  may 
be  added  to  avoid  the  doubt  as  to  perpetuity : — 

Kwera''  ''  ^'^ovd  always  &  it  is  hby  agrd  &  decld  that  the  respive 
of  distress,  powors  of  [distress  &]  entry  &  perception  of  profits  hinbfe  given 
time.**  ^  ^^  *^®  sd  A.  &  B.  resply  &  their  respive  exs,  ads,  &  assns  shl 
be  restricted  to  the  lives  &  life  of  H.  M.  the  Queen  &  her 
issue  now  livg  &  the  survors  &  survor  of  them  &  21  yrs 
after  the  dece  of  such  survor,  &  such  further  period  for  wch 
the  same  may  Ifully  be  so  given." 

(b)  This  might  make  the  deed  liable  to  a  mortgage  stamp  on  the 
amount  which  in  this  event  becomes  charg^.  See  the  Stamp  Act,  1891 
(54  &  56  Vict.  c.  39),  s.  88. 
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ASSIGNMENT  o/Part  of  the  Property  in  a  Lease  which  prec. 

ha9  already  been  Assigned  at  an  Apportioned  Kent.  ^^^^' 

PartieSj  a.,  vendor,  1 ;  B.,  pchasei;  2.     Recite  lease,  p.  864 ;  R««ital8. 
Assignmt  to  K.  of  pt  of  the  leasehda  at  an  aj)partioned  rent, 
p.  865,/arm  xxxix. ;  Devolon  of  title,  p.  866,  to  **  the  hds  hby 

assned  "  to  A.  *'  for  the  residue  of  the  sd  term  of yrs, 

subjt  to  the  apportioned  rent  of  £ chged  thron  by  the  sd 

indre  of,  &c.,  &  to  the  covts  &  condons  contd  in  the  sd  lease 
so  far  as  the  same  relate  to  the  same  hds,  &  with  the  benefit  of 
&  subjt  to  the  covts  &  provons  contd  in  the  sd  indre  of  assnmt 

of,  &c.,  as  to  the  apportionmt  of  the  sd  entire  rent  of  £ , 

&  orv\'ise ;  "  Agreemt  for  sale,  p.  878,  "  for  the  residue  of  the 

sd  term,  subjt  to  the  sd  apportioned  rent  of  £ ,  &  with  the 

benefit  of  &  subjt  to  the  covts  &  provons  contd  in  the  sd  indre 
of  assnmt :  NOW  THIS  INDRE  WITNETH,  that  in  psuance,  Wit- 
&c.,  conson  (the  rect,  &c.,),  the  sd  A.,  as  benefl  owner,  doth  hby  "^"®*^- 
assnuntothesdB.,j!>ceb,p.  889:  Habendum,  p.  404,  form  xiv., 
with  I'ariation  in  note;  Govt  by  B.  with  A.  to  "  pay  the  appor- 
tioned rent  of  £ ,  &  pform  &  observe  the  covts  &  agrmts 

on  the  pt  of  the  sd  K.,  &  condons  reserved  by  &  contd  in  the 
sd  indre  of  assnmt,  &  will  at  all  times  keep  the  sd  A.,  &c.," 
p.  427,  form  i.  \^Acknmt  cC  undertahg  as  to  munimts,  p.  426.] 
In  wits,  &c. 


L. 

ASSIGNMENT  of  Leaseholds  sold  in  Lots  to  purchaser.    "*»««•  ^ 
of  Largest  Lot  on  Trust  to  grant  Underleases  to 
other  purchasers. 

Parties,  A.,  vendor,  1;  B.,  pchaser,  2.     Recite  lease,  p.  364,  Recitalj. 
IDevolon  of  title  to  A.,  p.  866]:    And  whas  the  sd  A.,  has  Sale  in 
recently  sold  the  premes  comprd  in  the  sd  lease  to  the  sevl  ^^^ 
psons  in  the  respive  lots  for  the  respive  sums,  &  subjt  to  the 
apportioned  rents  specified  in  the  schdle  hto ;  &  it  was  agrd 
on  the  sd  sales  that  the  sd  A.  shd  assn  all  the  premes  comprd 
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PMc^u     in  the  sd  lease  to  the  sd  B.,  &  that  he  shd  exte  to  each  other 

Wit-  pchaser  such  underlease  of  his  lot  as  hinafter  mentd  :  NOW 

nesseth.       rpjjjg  iNDRg,  ifec,  conson  (the  rect,  &c.),  the  sd  A.,  as  beneil 

owner,  both  hby  assn  unto  the  sd  B.,  peels  by  referee  to  lease, 

Haben-        p.  889 :  To  HOLD  the  Same,  subjt  to  entire  rent  iC-  covts^  dec,  of 

^™'  the  lease,  p.  404,/o77/i  xiv.,  as  to  the  premes  comprd  in  lot  1, 

as  descd  in  the  schdle  hto,  for  the  absolute  use  &  benefit  of  the 

sd  B.,  And  as  to  each  of  the  other  lots  descd  in  the  schdle  hto, 

Upon  trust  IJpoN  TRUST  at  any  time  at  the  reqt  of  the  sd  A.,  his  exs,  ads, 

underlease.   ^^  assns,  to  exte  a  ppor  underlease  thof,  unto  &  at  the  cost  of 

the  pchaser  thof,  to  commce  from  the  day  of  ,  4 

to  be  for  the  residue  of  the  sd  term  of yrs,  except  the  last 

day  of  such  term,  at  the  yrly  rent  mentd  in  the  schdle  hto  as 
apportioned  on  such  lot,  such  rent  to  commce  &  be  computed 

from  the  sd day  of ,  &  such  underlease  abl  contain  the 

covts  &  provons  foUg,  that  is  to  say,  (five  epitome  ofcovts,  iCc, 
see  next  Precedent,  or,  "  such  underlease  shl  be  in  the  form 
contd  in  the  2nd  schdle  hto,"  with  such  modificons  as  the 
Declaration  circes  of  each  case  may  require :  And  it  is  hby  aord  &  decld 
of  trust.  that  until  each  underlease  shl  be  grted,  the  sd  B.  shl  stand 
possed  of  the  lot  to  be  comprd  thrin,  upon  trust  for  the  sd  A., 
subjt  in  equity  to  the  paymt,  pformce,  &  observce  by  the  sd 
A.,  his  exs,  ads,  &  assns,  of  the  rent  &  covts  by  the  lessee,  & 
Condons  to  be  reserved  by  &  contd  in  such  underlease  as 
hinbfe  provd,  &  subjt  to  the  agrmt  for  the  sale  thof  hinbfe 
mentd ;  Cortu  hi/  B,  tcith  A.  to  pay  rent  it  pforni  covts  in  lease, 
p.  427.     In  wits,  &c. 

\Schdle  in  columns  containg  a  short  description  of  each  lot, 
pchasers'  names,  the  rent  apportioned  on,  cC  pclia^e-moy  for, 
4'ach  iof.] 

[2?/rf  Schdle  containg  form  of  underlease.] 


PRECEDENTS.  543 


LI. 


UNDERLEASE  to  a  Purchaser  of  Paut  of  Leaseholds    prkcj.i. 
held  tinder  one  lease,  and  sold  in  Lots.     The  Lease 
having  been  Assigned  to  another  Purchaser  at  the 
same  sale.     To  accompani/  Last  Precedent. 

Parties,  A.,    vendor,  1 ;    B.,  pchaser  of  one  lot,  assnee  oj 
lease,  2;  C,  pchaser  of  anor  lot,   8.     Recite  lease,  p.  864,  of  Recitals, 
"the  hds  hby  demised  togr  with  other  hds;"  Devolon  of  Agr^- 
title,  if  any,  to  A,,  p.  866,  And  whas  the  sd  A.  has  agrd  with 

the  sd  C.  for  the  sale  to  him  for  the  sum  of  £ of  the  hds 

hby  demised,  wch  form  pt  of  the  premes  comprd  in  the  sd 

lease,  at  the  apportioned  rent  of  iJ :  And  whas  upon  the 

treaty  for  the  sd  sale  it  was  agrd  that  the  sd  A.  shd  assn  the 
whole  of  the  premes  comprd  in  the  sd  lease  to  the  sd  B.,  for 

all  the  residue  of  the  sd  term  of yrs  thby  grted,  &  subjt 

to  the  sd  rent  thby  reserved,  &  to  the  covts  &  condons  thrin 
contd,  &  that  the  sale  of  the  portion  of  the  premes  agrd  to 
be  sold  to  the  sd  C,  as  afsd,  should  be  effectuated  by  the  sd  B. 
extg  an  underlease  thof  to  the  sd  C,  at  the  sd  apportioned 

rent  of  £ for  the  term,  &  subjt  to  such  covts  &  provons  & 

or  wise  as  hinafter  expd :  And  whas  in  psuance  of  the  sd  Assign- 
arrangemt,  the  sd  premes  comprd  in  the  sd  lease  have  been  ^^^ 
assned  by  the  sd  A.  to  the  sd  B.,  by  an  indre  dated,  &c.,  & 
made,  &c.,  but  upon  trust  to  grtsuch  underlease  to  the  sd  C, 
as  hinbfe  mentd :  NOW  THIS  INDRE  WITNETH  that  in  Wit- 
psuance,  &c.,  conson, pchase-moy  pd  to  A,  by  C.  (the  rect,  &c.),  ^^^^ 
the  sd  B.,  by  the  diron  of  the  sd  A.,  doth  hby  demise,  &  the  Demise, 
sd  A.  doth  hby  confirm  unto  the  sd  C,  peels,  p.  885,  **  being 
pt  of  the  premes  comprd  in  the  sd  lease : "     To  Hold  the  Haben 
same  Unto  the  sd  C,  henceforth  for  all  the  residue  now  ^^^^' 

unexpired  of  the  sd  term  of  yrs  grted  by  the  sd  lease, 

except  the  last  day  thof  ;  Resen-on  to  2?.  of  rent  ajyportioned  on 
C.*s  lot;  Covts  by  C.with  B,  to  pay  such  ajyportioned  rent,  lOto 
pfrm  corts  in  head  lease  {other  than  the  covtfor  paymt  of  rent)  so 
far  as  the  same  affect  the  ppty  demised  to  C,  iC  to  indemnify  B. 
agst  I/reaches  of  such  covts,  d-  not  to  forfeit  the  head  lease  :  And 
provofor  re-entry  on  non-pay mt  by  C.  of  his  apportioned  rent,  or 
breach  of  any  covt  by  him,  see  Leases  ;  Covts  by  B.  with  C.  that 
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B,  "  will  daring  the  sd  term  pay  the  rent  reserved  by  the  sd 
lease  on  the  first  day  on  wch  the  same  shl  be  payable,  &  will 
pform  &  observe  all  the  covts  &  agrmts  on  the  pt  of  the  sd, 
origl  lessee,  &  condons  contd  in  the  sd  lease  so  far  as  the  same 
affect  the  premes  comprd  in  the  sd  lease  other  than  the  sd 
premes  hby  demised  ;"  Not  to  do  anything  to  forfeit  the  head 
lease;  Govt  by  B.  with  C.  for  quiet  enjoy mt  (a),  see  Leases. 
[^Acknmt  d-  undertakg  by  B,  as  to  prodojiy  cCr.,  of  lease,  p.  426. J 
In  wits,  &c. 


PRBC.  LIT. 


LII. 

UNDERLEASE  foi-  effectuating  the  sale  to  a  Limited 
Company  o/Miningt  Property  (6)  held  under  a  Lease 
containing  a  Covenant  against  Assigning  or  Under- 
letting without  the  Lessor's  Licence,  which  is  refused 
as  to  an  assignment.  The  Purchase-Money  being 
payable  by  In8t;alments.  Assignment  of  Fixed 
Machinery,  dc,  belonging  to  the  Vendor. 


Parties,   A.,    vendor,    1 ;  The 


Co,   Limd    (hinafter 


Recitale. 


Agreement 
for  Bale. 


The 

purclia^e- 
money  to 
be  paid  by 
instal- 
ments. 


Covenants 
for  title. 


called  the  Co),  2.  Recite  lease  of  mining  ppty,  p.  865,  con- 
taing  a  power  to  the  lessee  to  determine  it  on  iiotice,  d  a  cart 
agst  assng  or  underlettg  witht  licence :  And  whas  the  sd  A. 
has  agrd  with  the  Co  for  the  sale  to  them  of  the  sd  premes 
comprd  in  the  sd  indre  of  lease,  &  the  fixed  machy  thron  for 

the  sum  of  £ &  of  the  movable  machy  &  plant  &  mining 

stk  thron  wch  are  transferable  by  delivery  for  the   sum   of 

£ :   And  whas  it  has  been   agrd   that  the  sd   sum   of 

£ ,  the  pchase-moy  of  the  lease  d  fixtures,  shl  be  payable 

as  follows  (that  is  to  say),  £ upon  the  exon   of  these 

psnts,  &  the  residue  thof  by  four  annl  instalmts  of  £ 


(a)  As  this  is  a  "  demise  at  a  rent,"  ooyenants  for  title,  &c.,  cannot  be 
implied  by  making  A.  and  B.  demise,  &c.,  as  "trustee  "  or  "  beneficial  owner," 
see  the  C.  A.  1881,  s.  7  (5) ;  but  as  the  purchaser,  although  only  a  lessee, 
would  have  the  benefit  of  the  vendor's  covenants  contained  in  tiie  aasign- 
ment  to  B.  (see  the  Act,  s.  7  (6),  no  further  covenants  on  the  part  of  A.  are 
required,  and  the  ordinary  lessor's  covenant  by  B.  for  quiet  enjoyment  will 
suffice.    As  to  the  costs  see  Still  v.  Webb,  45  W.  B.  170. 

(b)  As  to  the  notice  necessary  on  change  of  ownership  of  a  mine,  see 
the  Coal  Mines  Begulation  Act,  1887  (50  &  51  Yict.  C.  58),  ss.  36  (iv.)  and  75. 


delivered. 


PRECEDENTS.  545 

each  on  the  day  of  ,  &c.,  with  intt  on  the  j^al   i^aKo^"- 

sum  for  Ijie  time  being  remaing  unpd  at  the  rate  of p.c. 

p.a.y  to  commce  from  the  date  of  these  psnts,  &  to  be  payable 
annlly  with  the  sd  instalmts  of  ppal:   And    whas  it    has  Security 
been  agrd  that  the  paymt  of  such  four  instalmts  of  pchase-moy  ^ei^^f 
&  intt  shI  be  seed  by  a  lien  or  chge  upon  the  sd  leasehd  iostai- 
premesy  &  by  the  covt  of  the  Co  as  hinafter  expd  (c)  [or,  if 
80  intd,  shI  be  seed  by  the  covt  of  the  Co,  but  that  the  sd 
A.  shl  not  retain  any  lien  or  chge  upon  the  sd  leasehd   or 
other  premes  for  the  same] :  And  whas  the  landlords  of  the  Refusal  by 
premes  demised  by  the  sd  hinbfe  recited  indre  of  lease  have  J^^nscnt 
refused  to  consent  to  an  assnmt  thof  but  have  given  their  to  assign- 
consent  in  writg  to  the  underlease  of    the    same    premes  ™^^* 
hby  made,  &  it  has  been  agrd  that  the  sale  thof  to  the  Co 
shl  be  effectuated  by  the  grt  ot  such   underlease   &   orwise 
in  mner  hinafter  expd :  And  whas  the  sd  movable  machv  &  Movable 

_  *  machmeiy 

plant  &  ming  stk  are  intd  to  be  delivered  by  the  sd   A.   to  to  be 

the  Co  on  paymt  by  them  to  him  of  the  sd  sum  of  M 

for  the  pchase  thof  (d) :  NOW  THIS  INDBE    WITNETH  Wit- 
that  in  psuance  of  the  sd  agrmt,  &  in  conson  of  the  sum  of  ^^^^ 

£ ,  pt  of  the  sd  pchase-moy  of  £ ,  the  price  of  the 

leasehds  dt  fixtures,   now  pd   by   the   Co   to   the   sd  A.  (the 

rect,  &c.),  &  of  the  covt  by  the  Co  hinafter  contd  for  paymt 

of  the  residue  of  the  sd  last-mentd  pchase-moy,  &  intt  for 

the  same,  the  sd  A.  doth  hby  demise  unto  the  Co  All  &  ^>e™»8e. 

singr  the  lands,  messes,  bldgs,  mines,  minis,  liberties,  licences,  ^^^«*^*' 

powers,  rts,  &  premes  comprd  in,  or  grted  or  demised  by  the 

fld  hinbfe  recited  indre  of  lease,  To  hold  the  same  UNto  the  Haben- 

dum. 

(c)  The  iini>aid  purchase-money  would  usually  be  secured  by  a  mortga^. 

(d)  The  purcha«e-money  should  be  apportioned  and  the  movable  plant.  As  to 
Ac,  excluded  from  the  assignment,  to  save  stamp  duty.    The  mere  recital  apportion- 
of  the  agreement  for  the  sale  of  the  movable  plant  does  not  render  the  deed  ^^^    ^^ 
liable  to  duty,  see  the  exception  under  the  head  "  Agfreemenf  in  the  Stamp  duty. 
Act,  1891  (54  &  55  Vict.  c.  89),  of  "  agreement,  &c.,  for  the  sale  of  any  goods." 

If  the  movable  plant  has  been  actuaUy  delivered  and  the  purchase-money 
paid,  a  recital  to  that  effect  will  not  render  the  deed  liable  to  duty,  Ramsay  v. 
Margreti,  [1894]  2  Q.  B.  18,  but  it  is  better  to  recite  the  delivery  of  the  mov- 
able plant,  &c.,  and  the  payment  of  the  purchase-money  for  the  same  as  in^ 
tended  to  be  done,  in  order  to  avoid  the  necessity  of  proving  the  truth  of  the 
recital.  The  value  of  the  tenant's  fixtures,  which  necessarily  pass  with  the 
land,  would  have  to  be  included  in  the  price  for  the  purpose  of  the  ad 
valorem  stamp,  see  Lee  v.  Oaskell,  1  Q.  B.  D.  700.  See  the  note  on  Stamps  on 
OontractBy  poet,  Miscillanbous  Pbxoebbnts. 

K.B. — VOL.   I.  35 
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Redden- 
dum. 


Declaration 
of  tinist  by 
vendor. 


Covenants 
by  com- 
pany. 

To  pay 

rent. 


Perform 
covenante. 


Indemnify 
vendor. 


Covenants 
by  vendor. 

To  pay 
rent. 

Endeavour 
to  procure 
licence  to 
assign. 


Co  &  their  assns  for  the  residue  now  to  come  of  the  sd  term 

of yrs,  except  the  last  day  thof ,  determinable  nevless  as 

hinafter  mentd,  Subjt  to  the  exceptions  &  reservons  contd  in 
the  sd  lease,  &  Subjt  also  to  &  chged  with  the  paymt  to  the 
sd  A.,  of  the  sd  four  unpd  instalmts  of  the  sd  pchase-moy  of 

£ ,  amtg  to  £ each  &  intt  psuant  to  the  covt  of  the 

Co  hinafter  contd  [or,  if  so  intdy  free  &  dischged  from  any  lien 
or  chge  in  favour  of  the  sd  A.,  for  the  sd  four  unpd  instalmts 
of  the  sd  pchase-moy,  or  the  intt  for  the  same],  Yibldo  & 
Fating  therefor  unto  the  sd  A.,  durg  the  sd  term  hby  grted,  the 
same  or  the  like  rents  &  royalties  as  were  by  the  hinbfe  recited 
indre  of  lease  reserved  or  made  payable  in  respect  of  the  sd 
premes,  &  to  be  pd  or  rendered  upon  or  at  the  same  or  the  like 
days  or  times  &  in  the  mner  thby  provd  :  And  subjt  to  the 
observce  &  pformce  by  the  Co.  &  their  assns  of  the  covts  on 
the  pt  of  the  lessees  &  provons  in  the  sd  lease  contd  (other 
than  the  respive  covts  for  paymt  of  the  sd  rents  &  royalties,  k 
restrictive  of  the  rt  of  the  lessees  to  assn,  underlet,  or  pt  with 
the  sd  premes) :  And  the  sd  A.  doth  hby,  so  far  as  he  is 
authorised  to  do  so  witht  the  lessor's  consent,  declare  that  he 

will  stand  possed  of  the  sd  last  day  of  the  sd  term  of yrs 

grted  by  the  sd  lease  In  trust  for  the  Co  &  their  assns :  And 
THE  Co  do  hby  for  themselves  &  their  assns  covt  with  the  sd 
A.,  that  they,  the  Co  &  their  assDs  will,  durg  the  sd  term 
hby  grted,  pay  oV  render  to  the  sd  A.,  the  sevl  rents  &  royalties 
hinbfe  reserved  on  or  at  the  respive  days  or  times,  &  in  the 
mner,  on  at  or  in  wch  the  same  are  or  ought  to  be  pd  or 
rendered  as  afsd  clear  of  all  dedons :  And  also  will,  durg  the 
sd  term  hby  grted,  pform  &  observe  all  the  covts  &  agrmts  by 
the  lessee  &  provons  contd  in  the  sd  lease  (except  as  hinbfe 
mentd) :  And  will  at  all  times  keep  indemnified  the  sd  A.^ 
his  hrs,  exs,  ads,  &  assns  agst  all  actions,  pcdgs,  costs,  damages, 
claims,  demands,  &  liability  for  or  in  respt  of  any  breach  of  any 
of  the  sd  covts,  agrmts,  &  provons  (except  as  afsd) :  And  thb 
SD  A.  DOTH  hby  covt  with  the  Co  &  their  assns,  that  he,  the  sd 
A.,  will,  durg  the  sd  term  hby  grted,  duly  pay  or  render  the 
respive  rents  &  royalties  reserved  by,  or  payable  under  the  sd 
lease  :  And  also  that  he,  the  sd  A.,  his  exs  or  ads  will,  at  any 
time,  if  reqted  so  to  do  by  the  Co  or  their  assns,  use  his  or 
their  best  endeavours  at  the  expse  of  the  Co  or  their  assns  to 
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procure  the  licence  of  the  landlords  to  an  assnmt  to  or   in   y*«>.  lii> 
trust  for  the  Co  or  their  assns  of  the  premes  hbj  demised :  To  usign. 
And  in  the  event  of  such  licence  being  obtained,  will  exte 
such  assnmts  or  instrumts  as  may  be  required  by  &  at  the 
expse  of  the  Co  or  their  assns  for  assng  or   assurg  the   sd 
premes  to  or  in  trust  for  the  Co  or  their  assns:   And  also  aive notice 
WILL  at  any  time,  if  reqted  to  do  so  by  the  Co  or  their  assns,  J^deter^* 
&  at  their  expse,  for  the  ppose  of  determing  the   sd   lease,  mine, 
give  such  notice  to  the  landlords  thof  as  is  in  that  behalf 
provd  by  the  sd  lease,  but  except  upon  such  reqt  of  the  Co 
or  their  assns,  will  not  give  any  such  notice   whby   the  sd 
lease  may  be  determined  :   And  also  will  not  at  any  time  ^ot  to 
except  by  givg  such  notice  upon  reqt  to  determine  the  same  |»i^»iidato 
as  afsd,  do  or  knowingly  suflfer  any  act  or  thing  whby  the  sd 
lease  may  be  invalidated  or  become  void  or   liable  to   for- 
feiture :  Cm'ts  by  A.  for  title,  p.  410,  substitutg  "  demise  ''for 
"  assn  "  dt  omittg  thepts  relatg  only  tofreehds  (a) :  AND  THIS  Further 
INDUE  ALSO  WITNETH  that  in  further  psuance  of  the  sd  ^^*'*«»**^- 
agrmt  &  for  the  consons  afsd,  the  sd  A.  as  benefl  owner,  doth 
hby  assn  unto  the  Co  All  such  (if  any)  of  the  bldgs,  erections.  Assign- 
furnaces,  forges,  foundries,  rails,  trams,  turntables^  weighing  ™®'**- 
machines,  waggons,  steam  &  other  engines,  gins,  machy,  &  P«®d 
fixtures,  in,  upon,  or  affixed  to  the  sd  premes  comprd  in  the 
sd  lease,  as  are  the  absolute  ppty  of  the  sd  A.,  but  are  in- 
capable of  being  transferred  to  the  Co  by  delivery.  To  hold  Haben- 
the  same  Unto  the  Co  &  their  assns  absolutely :  And  the  Co    °™* 
do  hby  covt  with  the  sd  A.,  that  the  Co  or  their  assns  will  pay  ^**^^®°*f* 

to  the  sd  A.,  his  exs,  ads,  or  assns,  the  sum  of  £ ,  being  pany  to 

the  balce  romaing  unpd  of  the  sd  pchase-moy,  with  intt  thron  at  ^^Ja^*^ 

the  rate  of  £ p.o.  p.a.,  to  be  computed  from  the  date  of  money. 

these  psnts,  in  mner  foUg  (that  is  to  say),  the  sum  of  £ , 


iase< 


(a)  This  being  a  demise  at  a  rent,  is  not  within  the  C.  A.  1881,  s.  7,  see   CoTenants 
rob-s.  5,  and  p.  409,  note^  p.  544^  note  ;  so  that  express  covenants  for  title  for  title  in 
mnst  be  inserted ;   or  the  statutory  covenants  might  be  expressly  incor-  1®**^* 

porated  bj  making  A.  demise  ^'  as  benefl  owner,  to  the  intent  that  the 
same  covts  by  the  sd  A.  for  the  title  to  &  further  assurce  of 
the  premes'hby  demised,  may  be  implied  as  if  a  demise  at  a 
rent  were  not  excepted  out  of  section  7  of  the  Convcg  &  Law 
of  Ppty  Act,  1881." 

85  2 
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nxo.  Lii.    pt  of  the  sd  ppal  sum,  on  the day  of next,  &c.,  &  the 

intt  on  the  ppal  sum  for  the  time  being  remaing  unpd  to  be 
pd  with  each  of  such  instaknts  of  ppal  [^Acknmt  by  the  Co  to  A, 
as  to  prodon  of  lease,  p.  426].     In  wits,  &c. 


UIL 

pRic.  LHi.         ASSIGNMENT  of  an  Agreement^  Building  Leases. 


Recitals. 

Baiiding 
agreement. 


Commence- 
ment of 
buildings. 

Agreement 
for  sale. 


Wit- 
nesseih. 

Assign- 
ment of 
agreement. 

Plant,  &c. 


Power  of 
attorney. 


Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2.      Recite  agrmt  by 
K.  to  grt  a  lease  or  leases  to  A.  "of  certn  pees  of  land  thrin 

descd,   situate   at,    &c.,   for  the  term  of  yrs  from  the 

day  of at  the  yrly  rent  or  rents  thrin  mentd,  & 

subjt  to  the  covts  by  the  sd  A.,  &  stipulons  thrin  contd  for 
the  eron  of  bldgs  &  executg  works  on  the  sd  pees  of 
land  &  orwise  as  thrin  mentd  :  "  And  whas  the  sd  A.  has 
commenced  the  eron  of  bldgs  &  other  works  on  the  sd 
lands,  psuant  to  the  sd  agrmt.  And  whas  the  sd  A.  has 
agrd  with  the  sd  B.  for  the  absolute  sale  to  him  for  the  sum 

of   i* of   the  benefit   of  the   sd   agrmt,  togr   with  the 

materials  &  plant  hby  assnd  (a):  NOW  THIS  INDRE 
WITNETH  that  in  psuance,  &c.,  conson  (the  rect,  &c.),  the 
sd  A.,  as  benefl  owner,  doth  hby  assn  &  transfer  unto  the  sd 
B.  All  that  the  hinbfe  recited  agrmt  of,  &c.,  &  all  benefit 
thof ;  And  also  all  materials  &  plant  belonging  to  the  sd  A., 
&c.,  &  now  being  on  the  land  comprd  in  the  sd  agrmt  & 
used  or  intd  to  be  used  for  the  pposes  of  the  bldgs  &  works 
thrin  mentd.  To  hold  the  same  Unto  the  sd  B.  absolutely : 
Apptmt  by  A.  of  B.,  "his  exs,  ads,  &  assns,"  ilie  atty  (f* 
attomies  of  A.,  p.  182,  "to  give  any  notices  under  the  sd 
agrmt,"  to  give  rects,  p.  188,  form  v.,  far  moys,  "  wch  shl  be- 
come payable  to  the  sd  A.,  under  the  sd  agrmt  "  ;  And  also  to 
exte  &  do  all  such  deeds,  instrumts,  &  acts  as  shl  be  or  appear 
necy  or  pper  to  enable  the  sd  B.,  his  exs,  ads,  &  assns,  to  carry 
out  &  obtain  the  full  benefit  of  the  sd  agrmt,  &  of  the  lease  or 
leases  to  be  grted  psuant  thto  as  effectually  as  the  sd  A.,  his 

(a)  If  the  licence  of  the  freeholder  is  reqnired  to  the  assignment  the 
variations  in  the  recitals  will  be  similar  to  those  in  the  assignment  of  a  lease, 
p.  446>  note. 
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exs  or  ads,  coald  have  done,  &  genlly  to  act  in  the  premes  as  '**^-  '^"• 
to  him  or  them  shl  seem  pper :  Govt  hy  B.  mth  A.,  that  he,  Covenant 
the  sd  B.,  will  pform  &  observe  the  agrmts  on  the  pt  of  the  sd  ^hMw  to 
A.  contd  in  the  sd  agrmt  of,  &e.,  continue  covUfor  the  indemnity  indemnify 
of  A.^  p.  427,  mutatis  mutandis.     In  wits,  &c.  (6).  ^^^  °^* 


uv. 

CONVEYANCE  of  Freeholds  to  Pabtnbrs  on  a  Sale  hy   prio.  lit. 
Auction    hy  order  of  the   Chancery  Division  in  an 
administration  action  (c).      Variations  for  a  sale  hy 
Private  Contract,  and  wliere  the  Legal  Estate  is 
outstanding  in  an  Infant. 

PjLRTiESy  A.,  ;pson  havg  legal  este  [or  appted  to  convey"],  1 ;  B. 

&  C,  pchasers,  "  carryg  on  business  in  co-ptnp  togr  as  , 

under   the  firm  of  ,  at ,'*  2.     Recite  the  will  of  X. 

derisg  the  hds  to  A.  [N.,  an  infant, "Jin  fee  simple,  dt  death  ofX.  Recitals. 
d^  probate,  p.  874,  assent  of  exor :  And  whas  by  an  order  of  the  Action. 
Chancery  Divon  of  the  High  Ct  of  Justice  made  by  Mr.  Justice  order  for 

in  an  action,  re  X.,  deed,  18 — ,  X.,  No. ,  in  wch  K.  w^o. 

was  pit,  &  L.,  M.,  &  the  sd  A.  [N.]  were  defts  for  the  admon  of 
the  este  of  the  sd  X.,  it  was  amongst  other  things  ordered  that 
the  real  este  of  the  sd  tester  shd  be  sold,  &  that  the  pchase- 
moy  shd  be  pd  into  Ct  to  the  credit  of  the  sd  action,  the  acct 

of ,  &  that  upon  such  paymt  being  made  all  pper  pties  (d) 

shd  convey  the  sd  este  to  the  pchaser :  And  whas  in  saie  bj 
psuance  of  the  sd  order,  recite  sale  hy  auction  to  B.  ^«<^i*>»*- 
d;     C,    p.    378,     &    the    sd    B.    &    C.    thrupon    pd     the 

sum  of  i* as  a  deposit,  &  in  pt  paymt  of  the  pchase-moy 

to  Ij.,  the  pson  appted  by  the  sd  judge  to  rece  the  same :  And  Reiuit  of 

WHAS  the  result  of  the  sd  sale  was  duly  certified  on  the fi^a.^^^ 

day  of  ;    [or,  And  whas,  in  psuance  of  the  sd  order,  by  ^^^  ^y 

private 

(b)  Notice  of  this  assignment  to  be  given  to  K.  contract, 

(e)  See  B.  S.  C.  1888^  Order  51,  rules  1,  1a  et  $eq.    See  on  the  subject  of 

sales  by  the  Court  generally.  Dart,  V.  &  F.,  chapters  19  &  20 ;  Daniell's 

Chancery  Practice,  1071—1110 ;  Seton,  288 ;  The  Annual  Practice.  1899,  719. 

It  need  hardly  be  said  that  the  form  of  the  recitals  depends  upon  the  orders 

that  are  made  in  the  action  or  other  proceeding. 

(d)  I.€.,  the  persons  having  the  legal  estate ;  persons  having  equitable 

interests  only  who  are  parties  to  the  action  or  have  been  served  with  notice 

of  the  judgment  or  order  need  not  concur.  Be  Williams,  5  Be  G.  <&  S.  515. 
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FEic  LiY.    an  agnnt  in  wiitg,  dated  the day  of  ,  &  made  betn 

L.,  the  peon  havg  the  conduct  of  the  sale  of  the  sd  real 
este  of  the  one  pt,  &  the  sd  B.  &  C.  of  the  other  pt,  the  sd  L. 
agrd,  sahjt  to  the  approval  of  the  sd  judge,  for  the  sale  of  the 

hds  hby  grted  to  the  sd  B.  &  C,  for  the  sum  of  £ ,  who! 

the  sum  of  £ was  pd  by  the  sd  B.  &  C.  to  the  sd  L.  as  a 

OxSrm^    deposit  apon  the  exon  of  the  sd  agrmt :  And  whas  by  an  order 

Co«i^       made  in  the  sd  action  on  the day  of by  the  sd  jadge, 

the  sd  condonal  contract  of  the day  of was  confirmed 

&  ordered  to  be  carried  into  effect]  (a) :  And  whas  the  sd  L.  pd 

the  som  of  £ ,  the  deposit,  on  the day  of  ,  into  Ct, 

to  the  credit  of  the  sd  action,  the  acct  afsd  (b) :   And  whas  the 

sd  B.  &  C,  on  the day  of ,  pd  the  sd  sum  of  £ 

(residue  of  the  sd  sum  of   £ )   into  Ct  to  the  credit 

of  the  sd  action,  the  acct  afsd :  And  whas  the  sd  B.  &  C. 
are  desirous 'that  the  sd  hds  shd  be  conveyed  to  them  in 


j^^^^^^  (a)  Payment  into  Court  is  nsuaUy  made  under  a  lodgement  schedule, 

imio  Gout,  signed  by  the  Blaster,  S.  C.  F.  B.  30,  but  it  may  be  made  under  an  order, 

hoiw  ■■rtf     ^nd  is  often  made  in  this  manner  if  an  order  is  required  for  any  purpose 

after  the  purchaser  has  been  ascertained,  for  an  example  see  the  following 

note. 
I^j^  (h)  Where  the  legal  estate  is  in  N.,  the  infant,  continue  as  follows: 

estate  in      «  And  WHAS  by  an  order  made   in  the  sd  action,  &  in  the 

*■*"*;        mre  of  the  Tree  Act,  1893,  on  the  day  of  it  was 

^^'^     ordered  that  the  sd  B.  &  C.  shd  on  or  bfe  the  day  of 


of      . pay  into  Ct  to  the  credit  of  the  sd  action,  the  acct,  &c., 

blto^iirt  the  sum  of  £ ,  being  the  balce  of  the  pchase-moy  for  the  sd 

premes  after  deductg  the  sd  sum  of  £ pd  as  a  deposit 

[togr  with  £ for  intt  thron  at  the  rate  of p.c.  p.a. 

from  the day  of to  the day  of ,  makg  togr 

£ ],  &  it  was  thby  further  ordered  that  on  such  paymt 

being  made,  all  pper  pties  shd  join  in  &  exte  a  pper  convce  of 
the  sd  premes  to  the  sd  B.  &  C,  or  as  they  shd  direct,  such 
convce  to  be  settled  by  the  judge  in  case  the  pties  differed,  &  the 
judge  being  of  opinion  that  the  sd  N.  was  seised  of  or  entled 
to  the  sd  hds  &  premes  upon  trust  within  the  meang  of  the  sd 
Act,  and  it  appearg  that  the  sd  N.  was  an  infant,  the 
sd  judge  appted  the  sd  A.  to  convey  the  sd  premes 
to  the  sd  B.  &  C,  or  as  they  shd  direct  for  the  este  thrin  of 
the  sd  N.'* 
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mner  hinafter  appearg  :  (c)  NOW  THIS  INDRE  WITNETH  p»i»cj.iv. 
that  in  obedice  to  the  sd  order,  &  for  effectuatg  the  sd  sale,  & 

in  conson  of  the  sum  of  £ ,  the  whole  pchase-moy  dc  intt,  if 

any,  so  pd  by  the  sd  B.  &  G.  as  afsd,  &  of  the  premes,  the  sd 
A.  under  the  binbfe  redted  order  of,  <&c.  {d)  doth  hby  grt  unto 
the  sd  B.  &  C,  pceU,  p.  885  :  Habendum,  p.  401,  to  B.  dc  C.  as 
ptnp  ppty,  p.  406.  {^Acknvit  dk  iindei'takg  as  to  munimts,  p.  426.] 
In  wits,  &c. 


LV. 

Conveyance  by  a  Mortgagor  and  Mortgagee  to  the  Uses    pric  lt. 
of  a  Will  on  a  Purchase  by  Order  of  Court. 

Parties,   A.,  mtgor,  1;    B.,  vitgee,  2;  C,   tree,'%.     Recite 

mtge,  p.  358  :  And  whas  the  sd  sum  of  £ with  intt  thron 

amtg  to    £ ,   makg   an   aggregate    sum  of    £ ,  still 

remains  owg  to  the  sd  B.,  on  the  secy  of  the  sd  indre,  &c. 
Recite  will  of  X.,  devisgreal  este  in  strict  scttlemt,  death,  seisin, 
probate,  **of  the  hds  so  devised  in  strict  settlemt  as  afsd." 
Ani>  whas  in  obedience  to  certn  orders  of  the  Chancery  Divon 
of  the  High  Ct  of  Justice  made  in  an  action,  re  X.,  deed,  Z.  v. 
Y.,  referee  to  record,  being  an  action  for  administerg  the  este 
of  the  sd  X.,  the  hds  so  devised  in  strict  settlemt  as  afsd 
have  been  sold  &  the  proceeds  thof  applied  in  or  towards 
paymt  of  the  debts  &  funeral  &  testamentary  expses  of  the  sd 
X.,  &  in  paymt  of  the  este  duty  wch  became  payable  on  his 
death  in  respt  of  the  hds  so  devised  in  strict  settlemt  as 
afsd  &  in  or  towards  paymt  of  some  of  the  costs  of  the  sd 
action,  &  in  makg  certn  investmts :  And  whas  the  whole  of  the 
debts,  funeral  &  testamentary  expses  of  the  sd  X.  have  been 
pd  :  And  whas  there  now  remains  in  Ct  to  the  credit  of  the  sd 
action,  the  acct  of,   &c.,  the  sum  of   £ ,  Bank  annties 

(e)  In  the  case  mentioned  in  note  (b),  p.  550,  add  approval  of  conveyance  Variation 

(d)  See  p.  407,  note.    In  sales  by  trustees  under  the  Court  the  persons  |^  infant 
beneficiaUy  interested  cannot  be  required  to  enter  into  covenants  for  title. 
See  CoUreU  v,  QottreU,  2  Eq.  330. 
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PBRo.  LY.    representg  pt  of  the  moys  arisg  from  the  sd  sales  :  And  whas 
the  sd  A.  has  agrd  with  the  sd  C.  to  sell  to  him  at  the  price  of 

£ ,  to  be  pd  out  of  the  proceeds  of  sale  of  the  sd  Bank 

annties,  the  hds  hby  assured  for  an  este  in  fee  simple  in 
posson  subjt  to  the  approval  of  the  Chancery  Divon  being  ob- 
tained, agrmt  as  to  concurrce  of  B. :  And  whas  by  an  order  of 

the  Chancery  Divon  dated  the day  of made  by  Mr. 

Justice in  the  sd  action  on  the  petn  (a)  of  the  sd  C,  the 

Judge  being  of  opinion  that  the  pchase  of  the  hds  in  the  petn  (a) 
mentd  being  the  hds  hby  grted  was  a  fit  &  pper  pchase  (6) 

whrin  to  invest  the  sum  of  £ to  be  raised  as  thrinafter 

mentd,  &  that  a  good  title  had  been  made  to  the  sd  hds,  &  that 
an  indre  thrin  mentd  being  these  psnts,  identified  by  the  signa- 
ture of  the  Master  attached  to  the  Chambers  of  the  sd  judge  in 
the  margin  throf  was  a  pper  conveyce  of  the  sd  hds,  &  that 
the  sd  A.  &  B.  were  the  pper  psons  to  exte  such  indre,  & 

to  rece  the  sd  pchase-moy  of  £ .      It  was  ordered  that 

upon  the  exon  of  these  psnts  by  the  sd  A.  &  B.  (such  exon  to 
be  certified  by  the  sd  Master)  the  funds  in  Ct  shd  be  dealt 
with  as  mentd  in  the  schdle  thrto,  by   wch  schdle  it   was 

directed  that  the  sum  of  £ to  be  raised  by  a  sale  of  a 

sufficient  pt  of  the  sd  sum  of  £ Bank  annties  shd  be  pd  as 

to  £ ,  pt  thof  to  the  sd  B.  &  as  to  £ residue  thof 

to  the  sd  A.    NOW  THIS  INDEE  WITNETH  that  in  psuance 

of  the  last  mentd  order,  &  in  conson  of  the  sum  of  £ to 

be  pd  to  the  sd  A.  psuant  to  the  sd  order  the  rect  whof  by  the 
sd  A.  isintd(c)  to  beacknowed  by  a  mem  to  be  endorsed  on  these 

psnts  &  signed  by  the  sd  A.,  &  in  conson  of  the  sum  of  £ 

to  be  pd  to  the  sd  B.  psuant,  &c.,  the  rect,  &c.,  as  above,  the 
sd  A.   as  benefl  owner,  doth  hby  grt,  &  the  sd  B.,  as  mtgee,  doth 


(a)  Where  the  purchase-money  does  not  exceed  JB1,000  the  order  for 
payment  is  made  on  summons,  R.  S.  S.,  O.  LV.^  r.  2  (2).    In  this  case  for 

(Jb)  The  order  in  the  text  was  not  drawn  up  tiU  the  title  was  approved. 
For  a  form  of  order  approving  of  the  purchase  before  the  title  is  approved, 
see  Seton,  1440.  On  purchase  by  the  Court  the  title  is,  in  the  absence  of 
special  circumstances,  investigated  as  on  an  open  contract. 

"  petition  "  substitute  "  application.*' 

(c)  Where  a  purchase  is  made  out  of  funds  in  Court  the  conveyance  is 
executed  before  the  purchase-money  is  paid.  The  purchaser  must  see  that 
the  endorsed  receipts  are  signed. 
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hby  grt  &  rele  unto  the  sd  C.  (peels)  habendum  "  unto  C.  &  his    ^^^-  i.v. 
hrs  "  free  from  the  mtge,  p.  408,  to  uses  of  will,  p.  403.     In 

WITS,  &C. 


LVI. 

CONYEYANCE  of  a  Plot  of  Building  Land  with  Ease-  prm.  lyi. 
MENTS  to  two  Persons  as  Joint  Tenants.  Restrictive 
Covenant  by  the  Purchasers  as  to  Building  and  User 
of  the  land.  Variations  where  there  are  Mutual 
Covenants  by  the  Vendor  and  Purchasers,  and 
where  the  restrictive  Stipulations  are  comprised  in 
Schedules  (d). 

PartieSj  a.,  vendor,  1 ;  B.  &  C,  pchasers,  2.     Whas  the  sd  Recitals. 
A.  has  contracted  with  the  sd  B.  &  C.  for  the  absolute  sale  to  oontnct. 
them  as  jt  tenants  of  the  hds  hby  assured  (formg  pt  of  an  este 
laid  out  for  bldg)  &  the  inhance  thof  in  fee  simple  subjt  to  the 

[reservons  &]  restrons  hinafter  contd  for  the  sum  of  £ : 

And  whas  upon  the  agrmt  for  the  sd  sale  it  was  stipulated  that  Agreement 
the  same  shd  be  subjt  to  the  restrons  &  covts  by  the  sd  B.  &  JJ^ictiVe 
C.  hinafter  contd  for  the  proton  &  benefit  of  the  sd  A.  his  hrs  coyenante. 
&  assns  &  the  respive  owners  for  the  time  being  of  the  other 

pts  of  the  este  (coloured on  the  plan  hto  annexed)  {e)  of 

wch  the  pee  of  land  hby  assured  forms  pt  [&  that  the  sd  A. 
shd  also  enter  into  the  restrictive  covts  hinafter  contd]  ;   [<;r, 
Recital  as  to  form  ofconvce,  p.  381,  form  xxii.]  ;    NOW  THIS  Wit- 
INDRE  WITNETH  that  in  psuance,  &c.,  cmison,  (the  rect,  ''^**'* 
&c.),  &  also  in  conson  of   the  covts  hinafter   contd   on  the 
pt  of  the  sd  B.  &  C,  the  sd  A.  as  benefl  owner  doth  hby  grt  Grant. 
unto  the  sd  B.  &  C,  peels,  referrg  to  plan,  p.  887,  toith  rt  to 
use  of  roads  dt  drains,  p.  392  (/)  ;  \Reservons  ofeasemts,  dc,  to 

(d)  See  p.  294,  note,  as  to  restrictive  covenants,  and  the  forms  at  pp.  296 
et  9eq.,  and  p.  50S,  note,  as  to  registration  of  co-proprietors. 

(e)  See  BmaU  v.  Cowlithaw,  9  Ch.  D.  125,  11  Ch.  D.  866,  approved  in 
Spicer  v.  Martin,  14  A.  C.  12. 

(/)  The  foUowing,  if  so  intended,  may  be  added  here,  as  to  which  see 
p.  295,  note ;  and  p.  392,  form  xxxvi.,  and  note  : 

**  Togr  with  all  such  benefit  of  &  rt  of  enforcg  any  covts 
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PRBO.  Lvi.   vendor,  p.  394  et  seq."}  ;  To  hold  the  same  premes  Unto  &  to 
Haben-       the  use  of  the  fid  B.  &  C,  their  hrs  &  assns,   Subjt  [to  the 
^T'ct  to    ^'^^^Son  of  confcributg  &  payg  a  due  proportion  [accdg  to  the 
contribu-     extent  of  their  frontage  towards  the   sd  respive    roads,   or 
maintin-     ^^^  ^oads]  of  the  oxpso  of  makg,  maintaing,  repairg  &  cleansg 
ing  roads,    the  sd  roads,  sewers  &  drains,  until  the  same  shl  be  adopted 
by  &  taken  into  the  chge  of  the  local  authority,  such  propor- 
tion in  case  of  dispute  to  be  decided  by  the  surveyor  for  the 
time  being  of  the  sd  A.,  his  hrs  &  assns,  &  subjt]  to  the  restrons 
&  Condons  hinafter  [in  the  schdle  hto]  contd  &  imposed  on  the 
sd  B.  &  C,  their  hrs  &  assns,  as  obligons  intd  to  be  bindg  in 
perpetuity  on  the  hds  hby  assured,  &  all  future  owners  thof  as 
far  as  the  law  will  permit  (a) :  Restrictive  covta  by  B.  d-  C.  unili 


Benefit  of    gjjjj^  (j^to  by  any  past  or  future  pchasers  of  any  other  plots  of 

of  other      land  formg  pt  of  the este,  situate,  &c.,  restrictive  of  the 

purchaeers.  j,^  ^f  |j^^g  q^  qj.  ^g^J.  ^f  g^Q^J  respive  plots  as  the  sd  A.  may  be 

able  to  convey  or  confer/' 

B«8trictive  (a)  The  following  may,  if  so  intended,  be  added  here  with  reference  to  the 
covenants  ^j^g^g  ^f  Keates  v.  Lyon,  4  Ch.  218,  and  Renals  v.  CowlUhaw,  9  Ch.  D.  125, 
forceable       ^^  ^^*  ^*  ®^^'  *^*^  *^®  other  cases  referred  to,  p.  294,  note. 

by  other  '*  And  to  the  intent  also  that  the  sd  restrons  &  condons  shl 

pure      rs.  ^^g  £^^  ^g  ^j^^  2^^  ^'22  permit)  enure  for  the  benefit  of  &  be 

enforceable  by  any  pson  for  the  time  being  claimg  title  to  or 

intted  in  any  hds  now  or  lately  formg  pt  of  the  este, 

situate,  &c.,  under  any  convce  by  way  of  sale  made  by  the  sd 

A.  since  the day  of or  hrafter  to  be  made  by  him  or 

his  succors  in  title  who  may  be  aggrieved  or  whose  ppty  may 
be  injured  by  the  breach  or  neglect  of  any  of  the  sd  restrons 
or  condons.** 

The  following  is  another  form  of  clauses  as  to  roads  and  sewers  where  the 
conveyance  includes  a  moiety  of  the  roadways. 

Claus^  as  n  Cq^vcc  ofplots  numbered  by  refce  to  plan,  includg  a  moiety 
and  sewers,  of  all  streets  or  roads  adjoing  the  sd  respive  plots  of  land  so 
Another  far  ag  the  same  are  co-extensive  thwith,  Togr  with  rts  of  foot, 
horse  &  carriage  road  at  all  times  &  for  all  pposes  in  common 
with  the  vendor,  his  hrs,  gtees,  &  assns,  over  &  along  all  streets 
&  roads  formed,  made  &  opened  to  communicate  through,  in, 
or  upon  any  pt  of  the  estes  now  or  late  of  the  sd  A.  whof 
the  sd  plots  of  ground  hby  grted  form  pt,  when  &  so  often  as 
the  same  streets  &  roads  are  or  shl  be  resply  formed,  made  & 
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j£.  as  to  bldg,  dc,  p.  482  (6),  referrg,  if  need  be,  to  a  plan,  d-  the    ^*"°'  '^^ 
stipulonSy   if  convenient,   being   contd  in  a  schdle :    l^Similar 

opened  for  use,  bat  not  furtlier  or  orwise.    And  togb  also  with 
the  free  use  (in  common  as  afsd)  of  the  drains  or  sewers  made 
or  intd  to  be  made  under  the  sd  streets  &  roads  resply,  with 
power  to  open  into  &  make  communicons  with  the  same  resply, 
makg  good  all  damage  done  thby  &  restorg  the  surface  of  the 
sd  streets  &  roads  as  soon  as  may  be,  reseryg  nevless  to  the 
sd  A.,  his  hrs,  gtees,  &  assns,  &  his  &  their  tenants,  the  like 
free  &  unrestricted  rts  of  way  &  passage  at  all  times  &  for  all 
pposes  (in  common  as  afsd)  over  &  along  all  the  streets  & 
roads  afsd,  And  also  the  like  use  in  common  as  afsd)  of  the  sd 
drains  &  sewers,  with  liberty  to  enter  upon  the  sd  streets  or 
roads  for  the  ppose  of  openg  into  or  makg  communicons  with 
such  drains  or  sewers,  makg  good  all  damage  done  thby  & 
restorg  the  surface  as  soon  as  may  be.  Habendum  to  pchaser,  to 
the  intent  nevless  that  so  much  &  such  pt  or  pts  resply  of  the 
sd  plots  of  ground  resply  hby  conveyed  as  are  in  the  sd  pl^ 
shown  to  be  pts  of  streets  or  roads  or  intd  streets  or  roads  may 
resply  for  ever  hrafter  remain  open  &  unbuilt  upon  &  be  added 
to   ife  become  pts  of  such  streets  or  roads  resply.     Govt  by 
pchaser  with  vendor  will  leave  open  &  unbuilt  upon  so  much  & 
such  pt  or  pts  of  the  sd  plots  hby  conveyed  as  are  delineated 
4b  descd  in  the  sd  plan  as  portions  of  streets  or  roads  &  are 
intd    to   be    set    apart    for   such    ppose.    And    will    when 
thrunto  required   by  the  District   Council  or  other  public 
authority    at  his    or    their    own    expse,   pave,    flag,    make 
&,    form  with  pper   materials    &    in    a    workmanlike    mner 
the  sd  portions   of  such  streets  &  roads  resply  so  as  to  be 
fit  for  carriages,  carts,  &  wagons,  with  pper  causeways  where 
necy  [And  will  make  any  alterons  in  the  levels  or  gradients 
of  the  afsd  portions  of  the  sd  streets  or  roads  wch  may  be  so 
required],  And  also  will  when  required  as  afsd  make  &  con- 
struct a  sewer  or  drain  under  each  of  such  portions  of  the  sd 
streets  or  roads  in  accordce  with  such  requiremts.  And  will  at 
all  times  cleanse,  repair  &  maintain  the  sd  portions  of  the  sd 
streets  or  roads  &  the  sewers  thrunder  until  the  same  shl  be 
adopted  by  the  local  authority/' 

(b)  See  also  Conditions  of  Sale^  p.  296 ;  as  to  the  wording  of  the  cove- 
nant, see  Be  Faxocett,  42  Ch.  D.  150. 
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restrictive  corts  by  A.  with  B,  d;  C,  mutatis  mutandis']:  Covt 
[or  mutual  covts]  to  give  notice  of  covts,  p.  432  (a) ;  {^Provofor 
re-entry  by  A.  on  breach  of  covts,  p.  483] :  l^Acknmt  dt  under- 
takg  by  A.  as  to  munimts,  p.  426].     In  wits,  &c. 

[^Schdle  or  Schdles  of  restrictive  siipuions.] 


PRBC.  LTII. 


?arties.  i 


Recitals. 


Conyeyance 
to  vendors. 

Estate  laid 
out. 


Purchase 
of  lots. 


LVII. 

DEED  of  Covenant  between  Vendors  and  Purchasers  of  land 

laid  out  in  Building  Plots  (6). 

THIS  INDEE  made  the  day  of ,  betn  the  sevl 

psons  who  have  signed  their  names  &  affixed  their  seals  to 
these  psnts  (other  than  the  pties  hto  of  the  second  pt)  hinafter 
called  the  pchasers  of  the  one  pt,  &  A.  of,  &c.,  &  B.  of,  &c., 
hinafter  called  the  vendors  of  the  other  pt:  Whas  the  este  wch 
is  delineated  on  the  plan  hrupon  endorsed,  &  wch  is  situated 

at in  the  parish  of in  the  coy  of ,  was  by  an 

indre,  &c.,  assured  to  the  use  of  the  vendors,  their  hrs  &  assns; 
And  whas  the  vendors  have  appropriated  or  laid  out  as  bldg 
sites  divers  pts  of  the  sd  este  wch  are  hinafter  designated  as 
'*  The  Lots,''   &  are  distinguished  on  the  sd  plan   by  the 

numbers  from  1  to  inclusive,  &  by  the  colours  pink  <fc 

blue,  &  have  appropriated  or  laid  out  as  roads  other  pts  of 
the  sd  este  distinguished  on  the  sd  plan  by  the  colours  yellow 
&  brown  &  their  distinctive  names  &  have  dedicated  to  the 
public  the  roads  coloured  yellow  on  the  sd  plan,  &  intend  to 
dedicate  to  the  public  the  roads  coloured  brown  on  the  sd  plan 
as  soon  as  the  pper  local  authority  shl  be  willing  to  adopt  the 
same:  And  whas  each  of  the  pchasers  has  recently  pchased 
from  the  vendors  one  or  more  lots,  &  the  vendors  have  made 
or  are  about  to  make  pper  convces  of  the  same  to  the  respive 


(a)  It  would  be  desirable  that  a  memorandum  of  the  deed  should  be 
endorsed  on  one  or  more  of  the  covenantor's  title-deeds  to  ensure  that 
purchasers  from  him  shall  have  notice  of  the  covenants.  See  ante,  p.  294, 
note.  If  the  land  be  registered  the  negative  but  not  the  positive  covenants 
can  be  noted  in  the  register,  L.  T.  A.  1875,  s.  84,  and  L.  T.  A.  1897,  Sched. 

(h)  Notice  of  this  deed  should  be  endorsed  on  the  convejanoe  to  A.  and  B., 
and  also  on  the  conveyance  of  each  lot.     See  ante,  p.  294,  note. 

As  to  laying  out  part  of  a  settled  estate  for  building  purposes,  see  S.  L.  A. 
1882,  8.  16. 
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pchasers  thof  in  fee  simple;  And  whas  the  parlar  lot  or  lots  so  *'»»o.  lvh. 
pchased  as  afsd  by  each  of  the  sd  pchasers  will  appear  by  How  each 
referee  to  the  no  or  nos  entd  opposite  to  his  name  in  the  f^Yu^-" 
first  schdle  hto,  all  the  nos  so  entd  correspondg  with  those  tinguished 
by  wch  the  lots  are  distinguished  as  afsd  in  the  plan ;  And  ^^^^^  ®" 
WHAs,  upon  the  contracts  for  the  sd  sevl  pchases  hinbfe  refd  ^he  sales 
to  being  entd  into,  it  was  agrd  that  each  of  the  sd  pchasers,  ™^®  .  . 
his  hrs  &  assns,  shd  observe  &  pform  such  of  the  stipulons  stipnia- 
contd  in  the  second  schdle  hto,  as  are  applicable  to  the  lot  or  ^^^^ 
lots  pchased  by  him  as  afsd,  [&  that  the  vendors,  their  hrs  & 
assns,  shd  observe,  &c.,  as  above,  aayg,  "  the  unsold  lots  *'] 
[&  the  roads  coloured  brown  on  the  sd  plan],  &  that   for 
effectuatg  such  agrmt  these  psnts  shd  be  made  &  exted  :  NOW  ^Tit- 
THIS  INDRE   WITNETH  that  in  conson  of  the  premes  ^^^^^ 
each  of  the  pchasers  doth  hby  for  himself  &  his  assns,  covt  trpur^*^ 
with  every  two  &  more  &  each  one  of  the  other  pchasers  &  chasers 
their  &  his  respive  hrs  &  assns,  &  also  separately  with  the  ^©r  and 
vendors,  their  hrs  &  assns  (c).  That  he  the  sd  covtor,  his  hrs  &  ^«  vendor 
assns,  &  all  psons  derivg  title  through,  under,  or  in  trust  for  stipuia- 
him  or  them  resply,  as  lessees,  mtgees,  or  orwise  howsr,  shl  &  ^'^"'^jj^ 
will  at  all  times  for  ever  hrafter  observe  &  pform  such  of  the 
stipulons  contd  in  the  2nd  schdle  hto  as  are  applicable  to  the 
lot  or  lots  pchased  by  him ;  And  the  vendors  hby  for  them-  Covenant 
selves  &  their  assns  jtly  covt  with  each  of  the  pchasers,  his  ^^  vendors 
hrs  &  assns,  that  the  vendors,  their  hrs  &  assns,  will,  &c.,  as  stipuia- 
above,  sayg,  **the  unsold  lots  [&  the  roads  coloured  brown  **°"®' 
on  the  sd  plan] ;  "  And  it  is  hby  mutually  agrd  &  decld  betn  Definition 
&  by  the  sevl  psons  pties  hto  that,  in  the  constron  &  for  the  of  terms  in 
pposes  of  these  psnts  &  of  the  2nd  schdle  hrunder  written,  the  ^  ®^ "  ®' 
foUg  terms  or  expressions  shl  have  or  bear  the  sevl  meangs 
next  mentd,  that  is  to  say,  "  the  vendors  "  shl  mean  &  include 
the  sd  A.  &  B.,  &  their  assns  &  the  survor  of  them,  his  hrs 
&  assns;  "the  surveyor*'  shl  mean  &  include  the  surveyor  for 
the  time  being  of  or  employed  by  "  the  vendors  "  ;  '*  licence  " 
shl  mean  a  licence  in  writg  by  &  under  the  hands  of  "  the 
vendors"  or  their  duly  authorised  agent;    "the  plan"  shl 
mean  the  sd  plan  hrupon  endorsed  ;  "the  lots  "  shl  mean  the 


(c)  In  frftmin^  a  deed  of  this  nature  the  cases  of  RenaU  v.  Cowlishaw, 
11  Chu  D.  866,  and  Everett  v.  Remington,  [1892]  3  Ch.  148,  must  be  borne  in 
mind;  see  p.  295,  note. 
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IVoTiso 
that  any 
one  person 
may  sue 
any  other. 


Testimo- 
nium. 


portion  of  the  sd  este  appropriated  or  laid  out  as  afsd  for  bldg 
pposes  ;  the  ^'  unsold  lots  '*  shl  mean  the  lots  not  sold  to  the 
respive  pehasers  ;  and  "  a  lot "  or  '*  the  lot "  shl  mean  one  of 
the  **  lots'*;  &  "the  private  roads"  shl  mean  the  roads 
coloured  brown  on  the  plan;  "the  public  roads"  shl  mean  the 
roads  coloured  yellow  on  the  plan ;  a  **  private  road  "  or  a 
"public  road"  shl  mean  one  of  the  "private  roads"  or 
"  public  roads  "  resply ;  &  **  owner  "  with  refce  to  any  lot  or 
lots,  shl  mean  &  include  the  pson  to  whom  the  same  lot  or  lots 
has  or  have  been  or  is  or  are  about  to  be  conveyed  as  afsd,  & 
his  hrs  &  assns :  Frovd  always  &  it  is  hby  agrd  that  the 
vendors  or  the  owner  of  any  lot  may  at  any  time  enforce  the 
observce  or  pformce  of  any  of  the  sd  stipulons  by  any  action 
or  pcdg  agst  any  other  or  others  of  them  witht  makg  any  pson 
a  deft  thto  other  than  the  pson  committg  or  sufferg  the  breach 
of  such  stipulons  wch  is  complained  of  in  such  action  or  pcdg 
&  that  these  psnts  may  be  reced  as  a  conclusive  answer  to  any 
objon  for  want  of  pties  in  that  respt  in  any  such  action  or  pcdg ; 
In  wits  whof  the  sevl  psons  pties  hto  of  the  first  pt,  have 
attached  and  affixed  their  respive  signatures  &  seals  to  these 
psnts,  on  the  days  mentd  bfe  &  agst  their  signatures  resply,  & 
the  sd  A.  &  B.  have  hrunto  attached  &  affixed  their  respive 
signatures  &  seals  the  day  &  yr  first  above  written. 
The  first  schdle  refd  to  by  the  foregoing  indre. 


No.  of 
Lot. 

Purchaser's  Name. 

Date  of  Execution 
by  Fnrchaser. 

Purchaser's  Signa- 
ture and  Seal. 

Witnen. 

The  second  schdle  refd  to  by  the  foregoing  indre. 
^^Restrictive  stipulons,  see  p.  294  et  seqJ] 
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Lvm. 

CONVEYANCE  in  Feb  for  Building  purposes  in  con-  pkeclvih. 
nderation  of  a  peipetual  Bent-chaboe  (a),  tvith  the 
Benefit  of  Covenants  and  a  Power  of  Distress  over 
Adjoining  Land,  existing  as  an  Indemnity  against  a 
prior  overriding  Bent-charge.  Variations  where  the 
Prior  Rent-charge  is  to  be  borne  by  the  Purchaser. 
Provisions  as  to  Bedemption  of  Rent-charge  (b). 

Parties,  A.,  vendiw,  1 ;  B.,  pchaser,  2  ;  Recite  convce  to  A.,  Recitals. 
**  of  the  hds  hby  grted  togr  with  other  hds  "  subjt  to  a  perpetual 
rent'Chge  of  £40  cC-  to  certn  covts ;  Convei/ce  by  A.  to  X.  ofpt  of 
the  land  subjt  to  the  rent-chge  d'  chging  the  tvhole  rent-chge  on 
thatjytin  exoneron  of  the  land  retained  by  A,  dcontg  covts  by  X. 
i£-  a  power  of  distress,  d  other  provons  foi'  indemnifyg  A.  d  the 
land  retained ;  And  whas  the  sd  A.  has  agrd  with  the  sd  B.  for  Oontnct. 
the  sale  to  him  of  the  hds  hby  grted  in  conson  of  the  yrly 
rent-chge  of  £30  hinafter  limd  &  the  covts  by  the  sd  B.  hin- 
after  contd  ;  NOW  THIS  INDEE  WITNETH  that  in  psuance,  Wit- 
&c.,  &  in  conson  of  the  yrly  rent-chge  hinafter  limd  to  the  sd  "®"^**^- 
A.y  &  of  the  covts  by  the  sd  B.  hinafter  contd,  the  sd  A.,  as 
benefl  owner  doth  hby  grt  unto  the  sd  B.,  pceh,  p.  885  :  Togr  Grant 
WITH  the  full  benefit  of  all  the  covts  by  the  sd  X.  &  powers  &  Together 
remedies  in  the  sd  indre  of,  &c.,  contd  or  orwise  existg  for  benefit  of 
securg  the  paymt  by  the  sd  X.,  his  hrs  &  assns,  &  indemnifyg  coyenanta. 
the  sd  A.,  his  hrs  &  assns,  and  the  hds  hby  grted  agst  the 
paymt  of  the  sd  yrly  rent-chge  of  i!40  by  the  same  indre  chged 
exclusively  on  the  hds  thby  assured  to  the  sd  X.,  To  hold  the  Haben- 
same  Unto  the  sd  B.  &  his  hrs,  To  the  use  that  the  sd  A.,  ^°™' 
his  hrs  &  assns,  shl  rece  a  perpetual  yrly  rent-chge  of  J£80  to  of  rent-'^"^ 
commce  from  the  date  of  these  psnts  &  to  be  chged  upon  &  cl»*^«- 
issuing  out  of  all  the  premes  hby  grted  &  to  be  pd  witht  any 

. s 

(a)  Ab  to  sales  in  consideration  of  a  rent-char^  and  the  power  of  re-entry, 
see  p.  314,  note.  An  index  of  precedents  relating  to  rent-charges  will  be 
found  in  28  SoL  J.,  p.  455 ;  as  to  registration  of  the  rent-charge,  see  L.  T.  B. 
61, 63 ;  and  when  the  vendor  is  the  registered  proprietor  of  the  land,  L.  T.  K. 
83, 84.    As  to  a  transfer  subject  to  an  existing  rent,  see  L.  T.  B.  85. 

(b)  As  to  the  stamp  on  a  conveyance  in  consideration  of  a  rent-charge,  see 
the  Stamp  Act,  1891,  s.  56  (2).  This  deed  does  not  require  registration 
under  18  &  19  Vict.  c.  15,  s.  12,  and  is  not  affected  by  the  Lands  Charges 
Begistration  and  Searches  Act,  1888,  which  relates  to  land  charges  created 
otherwise  than  by  deed  only ;  see  s.  4. 
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CoTonant 

topayrent- 

diaige. 

Statutoiy 
remedies 
for  recover- 
ing lent- 
cbarge. 


Power  of 
distress. 


Power  of 
entry. 


dedon  (a). by  eql  half-yrly  pajnnts  on  the day  of ,  & 

the day  of in  every  yr,  the  first  paymt  thof  to  be 

made  on  the day  of next  (i),  And  subjt  &  chged  as 

afsd,  To  THB  USE  of  the  sd  B.,  his  hrs  &  assns  for  ever,  restric- 
tion of  **  the  powers  of  distress  &  entry  hby  conferred  on  the 
sd  A.,"  08  to  perpetuity^  p.  484 ;  And  the  sd  B.  doth  hby  covt 


(a)  As  to  these  words,  see  p.  314,  note  (c). 

(b)  An  action  of  debt  for  non-payment  of  a  rent-charge  can  be  brought 
against  the  freeholder :  Thomas  ▼.  Sylvester,  L.  B.  8  Q.  B.  868,  bat  not 
against  a  mere  termor.  Re  Herbage  Bents  (1896),  2  Ch.  811.  The  C.  A.  1881, 
s.  44,  gives  to  the  owner  of  any  annual  sum  charged  on  land  or  the  income 
of  land,  not  being  rent  incident  to  a  reversion,  the  following  remedies  for 
recovering  the  same  and  the  costs  arising  from  non-payment,  so  far  as  ihey 
might  have  been  conferred  by  the  instrument  creating  the  charge,  but  subject  to 
the  interests  having  priority  over  the  charge,  namely,  if  the  chaige  is  in 
arrear  for  twenty-one  days,  a  power  of  distress,  if  the  charge  is  in  arrear  for 
forty  days  a  power  to  enter  and  take  the  rents  and  profits,  and  also  whether 
he  enters  and  takes  possession  or  not>  a  power  to  limit  a  term  of  years  to  a 
trustee  upon  trusts  for  raising  the  charge  and  costs  ;  and  that  enactment  is 
by  the  S.  L.  A,  1890,  s.  9,  extended  to  a  grant  by  a  tenant  for  life  under  the 
S.  L.  Acts  for  building  purposes,  reserving  a  perpetual  rent.  Powers  of 
distress  and  re-entry  may,  therefore,  be  omitted;  the  following  are  the 
usual  forms  of  such  powers  which  would,  if  inserted,  come  in  at  this  point ; 
it  is  conceived  that  the  power  of  distress  is  not  affected  by  the  Bills  of  Sale 
Acts,  see  p.  315,  note  : — 

"  And  to  the  further  use,  that  if  any  pt  of  the  sd  rent- 
chge  hby  limd  shl  at  any  time  be  unpd  for  twenty-one  days 
after  any  of  the  days  hinbfe  appted  for  the  paymt  thof,  then 
&  so  often  it  shl  be  Iful  for  the  sd  A.,  his  hrs  &  assns,  to  enter 
into  &  distrain  upon  the  sd  premes  hby  grted  or  any  pt  thof, 
to  the  intent  that  thby  or  orwise  the  sd  rent-chge,  &  every  pt 
thof  so  unpd,  &  all  costs  &  expses  occasd  by  the  non-paymt 
thof,  may  be  pd  &  satisfied,  And  to  the  further  use,  that  if 
any  pt  of  the  sd  rent-chge  shl  at  any  time  be  unpd  for  forty 
days  after  any  of  the  days  hinbfe  appted  for  the  paymt  thof, 
then  &  so  often,  although  there  shl  not  have  been  any  legal 
demand  made  thof,  it  shl  be  Iful  for  the  sd  A.,  his  hrs  &  assns, 
to  enter  into  &  upon,  &  to  hold  the  same  premes  or  any  pt  thof, 
&  to  take  the  rents  &  profits  thof,  until  he  or  they  shl  thby  or 
orwise  be  pd  the  sd  rent-chge,  &  the  arrears  thof  due  at  the 
time  of  entry  or  aftwds  to  become  due  durg  such  posson,  togr 
with  all  costs  occased  by  the  non-paymt  thof,  such  posson, 
when  taken,  to  be  witht  impeachmt  of  waste  "   [restriction  of 

power  as  to  timey  p.  640,  note  (a),  mutatis  mutandis']. 
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with  the  sd  A.,  his  hrs  &  assns,  that  he,  the  sd  B.,  his  hrs  &  ^RKcj^m. 
assns,  will  henceforth  pay  to  the  sd  A.,  his  hrs  &  assns,  the 
sd  yrly  rent-chge  of  £80  at  the  times  &  in  the  mner  hinbfe 
appted  for  the  paymt  thof ,  free  from  all  dedons  (c) :  And 
^UBTHEB,  &c.,  for  erectg  d-  maintaing  bkljs,  etc.,  dt  restrictive 
covtSy  see  p.  432 :  And  will  permit  the  sd  A.,  his  hrs  &  assns 
&  his  or  their  agents,  once  in  every  yr  in  the  daytime,  on 
givg  to  the  tenant  or  occupier  for  the  time  being  of  any 

dwellg-house  or  bldg  upon   the  sd  premes  hby  grted, 

days  prevs  notice  in  writg  to  enter  into  &  upon  the  same  to 
view  the  state  of  repair  &  condon  thof :  Power  of  re'Cntri/y 
p.  438  id) :  [Provd  always  &  it  is  hby  agrd  &  decld  that  if  the  ^^'"tf  ^ 

r  •</      *.  ./      o  ^  purchaser 

sd  B.,his  hrs  &  assns,  shl  at  any  time  within  the  sd  period  of  to  redeem 
lives  in  being  &  twenty-one  yrs  thraf ter  (e) ,  give  six  calr  months'  ^^rge. 
notice  in  writg  expirg  within  the  last-mentd  period  to  the  sd 
A.,  his  hrs  or  assns,  of  his  or  their  desire  of  pchasg  the  sd  rent- 
chge,  the  sd  A.,  his  hrs  &  assns,  shl  after  the  expiron  of  thesd 
notice  on  paymt  by  the  sd  B.,  his  hrs  or  assns,  of  such  rent- 
chge  up  to  the  day  of  pchasg  the  same,  &  of  the  sum  of  £ , 

convey  &  rele  the  same  rent-chge  to  the  sd  B.,  his  hrs  i&  assns, 

or  as  he  or  they  shl  direct ;  Provd  also  that  if  the  sd  A.,  his  Power  to 

hrs  &  assns,  shl  within,  &c.,  as  above,  give  six  calr  months'  compel  re- 

notice  in  writg,  expirg  as  afsd,  to  the  sd  B.,  his  hrs  or  assns,  <^®"*p**o'^ 

of  his  or  their  desire  of  requirg  the  redmon  of  the  sd  rent-chge 

by  the  sd  B.,  his  hrs  or  assns,  then  the  sd  B.,  his  hrs  or  assns, 

shl  upon  the  expiron  of  the  sd  notice  redeem  the  same  for  the 

sum  of  £ wch  shl  be  thrupon  pd  by  him  or  them  to  the  sd 

A.,  his  hrs  or  assns,  togr  with  the  sd  rent-chge  up  to  the  day 
of  redmon,  &  upon  such  paymt  being  made  the  sd  A.,  his  hrs  or 
assns,  shl  convey  &  rele  the  sd  rent-chge  to  the  sd  B.,  his  hrs 
or  assns,  or  as  he  or  they  shl  direct]  (/).     In  wits,  &c. 

(c)  If  the  land  is  sold  subject  to  the  prior  rent-charge  instead  of  being  Sale 
exonerated  from  it,  the  recital  of  the  contract  for  sale  and  the  habendum  subject  to 

win  be,  "  subjt  to  the  sd  rent-chge  of  £ reserved  by  the  ^^u^e.^"* 

hinbfe  recited  indre  of,  &C.,'*  and  a  covenant  by  the  purchaser  to  pay 
and  keep  the  vendor  indemnified  against  the  rent-charge  of  JB4<)  will  be 
added.    See  p.  430,  form  vii. 

(d)  Compare  the  form  in  Precedent  lix,  infra,  p.  562. 

(e)  This  refers  to  the  restriction  of  the  power  of  re-entry  to  lives  in  being, 
&c.  I  see  as  to  this,  p.  315,  note. 

(/)  The  clause  in  the  C.  A.  1881,  s.  45,  enabling  the  owner  of  land  subject 
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CONVEYANCE  of  land  for  Building  ^tiiyo^ea  hy  Tenant 
for  Life  of  one  undivided  Moiety  under  the  Settled 
Land  Act,  1882,  and  hy  the  owner  in  Fee  of  the  other 
Moiety  in  consideration  of  Two  Fee  Fabm  Bents; 
with  Covenants  anrfjpoircT  q/*  Retention  a«  Indemnity 
against  an  Overriding  rent-charge  (a). 

Parties,    A.,   tenant  for    life    of  moiety,  1 ;  B.,   owner  of 
moiety,  2 ;    C,  pchaser,  3.     Whas  the  hds  hby  assured  are 

subjt  to  a  perpetual  yrly  rent-ehge  of  £ p.a.  cBeated  by 

an  indre,   &c.,  &  to  covts  &  provons  for  securg  the  paymt 


Ab  to 
limiting 
arent- 
oharge  to 


inent. 


to  a  perpetual  rent-charge  or  other  annual  sum  to  redeem  it  with  the  aid  of 
the  f.and  Commissioners  (now  the  Board  of  Agriculture),  does  not  apply  to 
a  rent  reserved  on  a  sale,  see  sub-s.  5. 

(a)  See  the  last  Precedent  and  notes,  and  the  S.  L.  A.  1882,  s.  10 ;  and  as 
to  the  application  of  the  Act  to  land  held  in  undivided  shares,  see  p.  470, 
note. 

A  doubt  has  been  scMuetimes  felt  whether  a  rent-charge  can  be  limited  on 
its  original  creation  direct  to  the  uses  of  a  settlement ;  and  to  avoid  question 
it  has  been  sometimes  limited  to  a  person  in  fee  to  be  rcgranted  by  him  by 
the  uses  of  a.  separate  (or  the  same)  deed  to  the  intended  uses :  see  Feame,  C.  B.  p.  528, 
a  settle-  note  by  Butler  ;  and  Butl.  n.  Co.  Litt.  271  b.,  vii.  3 ;  the  ground  of  the 
doubt  being  whether  each  successive  limitation  might  not  be  held  to  be  of  a 
distinct  rent,  so  as  to  invalidate  the  ulterior  limitations  after  the  first  estate 
tail  for  remoteness ;  but  there  seems  no  valid  reason  why  one  and  the  same 
rent  should  not  be  reserved  direct  by  way  of  use  for  successive  estates 
amounting  together  to  the  fee ;  see  2  Byth.  &  J.  Conv.  3rd  ed.  p.  8 ;  and  it 
is  believed  to  be  the  usual  practice  so  to  reserve  it. 

By  the  S.  L.  A.  1890,  s.  9,  where  a  perpetual  rent-charge  is  reserved  on  a 
grant  for  building  purposes  by  a  tenant  for  life,  this  reservation  is  to 
operate  to  create  a  rent-charge  in  fee  issuing  out  of  the  land  conveyed  with 
the  remedies  for  recovery  thereof  conferred  by  the  C.  A.  1881,  s.  44 ;  and  the 
rent-charge  is  to  go  to  the  uses  of  the  settlement ;  this  enactment,  in  the 
cases  to  which  it  applies,  precludes  the  doubt  above  referred  to. 

The  form  of  limitation  in  a  conveyance  under  the  S.  L.  A.  (as  in  the 
text)  is  simpler  than  in  a  conveyance  by  revocation  and  appointment  of  the 
use  under  the  ordinary  express  power  of  sale ;  since  in  the  former  case,  the 
conveyance  of  the  tenant  for  life  passes  the  seisin  to  the  gfrantee  out  of 
which  the  uses  are  served,  whereas  in  the  latter  case,  they  have  to  be  served 
out  of  the  seisin  of  the  original  grantee  under  the  settlement ;  but  the  above 
Precedent  may  be  adapted  without  difficulty  to  that  case. 

The  indemnity  against  the  overriding  rent  ought,  perhaps,  to  be  severed 
60  as  to  confine  the  remedy  against  each  vendor  to  his  proportion. 


nessetli. 
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thof :  And  whas  the  sd  A.  is  tenant  for  life  in  posson  of  one   p^bc.  lix. 
undivided  moiety  of  the  sd  hds  under  an  indre  of  settlemt,  overriding 
«&c.,  &  the  sd  B.  is  seised  in  fee  simple  in  posson  of  the  ^"^* 
remaing  undivided  moiety  thof :  Recite  cyrder  of  Ct,  or  clause  II^^^. 
in  settlemt,  authorisg  sale  by  A.  at  fee  farm  rents:  And  whas  Agreement 
the  sd  A.  as  to  one    undivided  moiety  of    the  hds    hby  ^orsaie. 
assured  by  virtue  of  the  powers  vested  in  him  under  the 
Settled  Land  Acts,  1882  to  1890,  &  orwise  as  afsd,  &  the 
sd  B.  as  to  the  other  undivided  moiety  thof,  have  resply 
agrd  with  the  sd  G.  for  the  absolute  sale  to  him  of  the  sd 
hds  &  the  inhance  thof  in  fee  simple  in  posson  in  conson  of 

the  two  sevl  perpetual  yrly  rent-chges  of  £ &   £ 

resply  hinafter  limd,  &  of  the  covts  on  the  pt  of  the  sd  G. 
hinafter  contd :  NOW   THIS  INDRE   WITNETH    that  in  Wit- 
psuance  of  the  sd  agrmt  &  for  the  consons  afsd  the  sd  A. 
as  benefl  owner  as  to  the  undivided  moiety  of  the  sd  hds  of  Grant. 
wch  he  is  tenant  for  life  as  afsd  by  virtue  of  the  powers 
vested  in  him  under  the  Settled  Land  Acts,   1882  to  1890, 
&  the  hinbfe  recited  order  of  Gt,  or,  **the  sd  settlemt,'*   & 
of  every  or  any  other  power  enablg  him  in  this  behalf,  doth 
hby  grt  &  convey,  &  the  sd  B.,  as  benefl  owner,   as  to  the 
remaing  undivided  moiety  of  the  sd   hds,  doth  hby  grt  & 
convey  unto  the  sd  C.,  Peels,  To  hold  the  same  unto  the  sd  Haben- 
C.  &  his  hrs  freed  &  dischged  from  the  sd  overridg  yrly  rent-chge    "™' 

of  £ ,  To  the  use  that  there  shl  issue  out  of  one  undivided  Reserva- 

moiety  of  the  hds  hby  grted  a  yrly  rent  of  £ ,  to  remain  &  rents. 

be  to  such  uses  upon  such  trusts  &  subjt  to  such  chges, 
powers  &  provons  as  the  sd  first-mentd  moiety  of  the  hds  hby 
grted  wd  have  stood  limd  &  subjt  to  by  virtue  of  the  sd  indre  of 
settlemt  if  these  psnts  bad  not  been  made  &  exted,  &  to  the 
use  that  there  shl  issue  out  of  the  other  undivided  moiety  of  the 

sd  hereds  anor  rent-chge  of  £ ,  to  remain  &  be  to  the  use 

of  the  sd  B.,  his  hrs  &  assns,  the  sd  two  sevl  rents,  to  commce 
from  the  date  of  these  psnts,  &  to  be  pd  to  the  pson  or  psons 
entled  thto  resply  under  the  limons  hinbfe  contd  by  eql  half- 

yrly  paymts  witht  any  dedon  on  the day  of &  the 

day  of in  every  yr.  And  subjt  to  &  chged  with  the 

sd  respive  rents  &  all  statutory  &  other  powers  &  remedies  for 
recoverg  &  compellg  paymt  of  the  same,  To  the  use  of  the  sd 
C-,  his  hrs  &  assns,  for  ever :  Proio  limitg  liahiUty  of  tenant 
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yo7*  life  under  imjdied  carta  for  title ,  p.  419 :  And  the  sd  C. 
doth  hby  covt  with  the  sd  A.,  his  succors  in  title  &  assns, 
that  he  the  sd  C,  his  hrs  &  assns,  will  henceforth  pay  to  the 

sd  A.,  his  succors  &  assns,  the  yrly  rent-chge  of  £ first 

hby  limd,  &  with  the  sd  B.,  his  hrs  &  assns,  that  he  the  sd 
C,  his  hrs  &  assns,  will  henceforth  pay  to  the  sd  B.,  his  hrs  Sc 

assns,  the  yrly  rent-chge  of  £ secondly  hby  limd  at  the 

times  &  in  the  mner  hinbfe  appted  for  the  paymt  of  the  sd 
rent-chges  resply  free  from  all  dedons:  Corts  hi/  C,  "with 
the  sd  A.,  his  succors  in  title  &  assns,  &  also  as  a  separate 
covt  with  the  sdB.,  his  hrs  &  assns,  that,  &c.,'*  as  to  hhkf,  <(V.  ; 
And  the  sd  A.  &  B.  do  hby  &  as  a  separate  covt  each  of  them 
doth  hby  covt  with  the  sd  C,  his  hrs  &  assns,  that  the  sd  A  .& 
his  succors  in  title,  &  the  sd  B.,  his  hrs  &  assns,  will  duly  pay 

the  sd  overridg  rent-chge  of  £ ,  &  pform  &  observe  the 

covts  and  provons  for  securg  the  same  contd  in  the  sd  indre 
of,  &c.,  &  will  at  all  time  keep  indemnified  the  sd  C,  his  hrs, 
exs,  ads,  &  assns,  agst  the  sd  rent-chge,  covts,  &  provons : 
And  further,  that  if  default  shl  at  any  time  be  made  in  paymt 
of  the  last-mentd  rent-chge  or  any  pt  thof .  or  in  the  pformce 
&  observce  of  the  sd  covts  &  provons  or  any  of  them,  &  the 
sd  C,  his  hrs,  exs,  ads,  or  assns,  or  his  or  their  tenants,  shl 
be  called  upon  to  &  shl  pay  the  same  rent  or  any  pt  thof, 
or  shl  be  put  to  any  costs,  damages,  or  expses  in  consequce 
of  any  such  default  as  afsd,  then  &  in  every  such  case  it  shl 
be  Iful  for  the  sd  C,  his  hrs  &  assns,  to  retain  the  sd  respive 

rents  of  £ each,  hby  limd  or  eir  of  them  or  any  pt  thof 

resply  :  And  also  to  enter  into  {a)  &  distrain  upon  so  much  of 

the  land  upon  wch  the  sd  rent  of  £ is  chged  as  is  not  hby 

assured,  &  to  enter  into  &  upon  &  to  hold  the  same  premes 
or  any  pt  thof,  &  to  take  the  rents  &  profits  thof  witht  im- 
peachmt  of  waste  until  he  or  they  shl  have  been  fully  reim- 
bursed the  amt  so  pd,  &  all  such  costs,  damages,  or  expses  as 
afsd.     In  wits,  &c. 


j\g  to  (a)  There  may  be  some  doubt  whether  these  powers  of  distress  and  entry 

powers  of      can   be  given  by  a  tenant  for  life  proceeding  under  the  S.  L.  Acts,   in 

distress        addition  to  the  doubt  as  to  such  powers  (above,  p.  315,  note).    The  powers 

and  entry.     ^£  ^jj^ry  and  distress  might  be  restricted  as  to  time  by  adding  the  clause 

at  p.  434.      It  should  be  observed  that  the  overriding  rent-charge  is  not 

reserved  by  the  present  conveyance,  and  that  therefore  the  S.  L.  A.,  IS90, 

s.  9,  does  not  apply. 
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LX. 


CONVEYANCE   of  Fbebhold  land  hy  Moktgagor  and    prkc.  lx. 
Mortgagee  in  consideration  of  a  Eekt-chabge,  ivhich 
is  substituted  as  security  (t). 

A.,  mUior  (hinafter  called  the  vendor),  1 ;  B.  &  C,  mtc/ees 
(hinafter  called  the  mtgees),  2 ;  D.,  pchaser  (hinafter  called 
the  pchaser),   8.     liecite   mtge^   p.    858;  State  of  mtge  debt,  Recitals. 
p.  881 ;  Agrmt  for  sale,  p.  559 :  And  whas  it  has  been  agrd  Agreement 
that  the  sd  premes  shl  be  assured  in  mner  hinafter  expd,  &  gthution 
that  such  provons  shl  be  made  for  substitute  the   sd  rent-  of  rent- 
chge  for  the  sd  premes  hby  assured  as  a  secy  to  the  mtgees 
for  the  moys  seed  by  the  sd  indre  of  mtge  as  are  hinafter 
contd:    NOW   THIS   INDEE    WITNETH,   that  in  conson  Wit- 

of  the  yrly  rent  of  £ ,  hinafter  limd,  &  of  the  covts  &  "®^**'- 

provons  hinafter  contd,  &  on  the  pt  of  the  pchaser,  his  hrs 

&  assns,  to  be  pformed  &  observed,  the  mtgees  as  mtgees  at 

the  reqt  of  the  vendor,  do  &  each  of  them  doth  hby  grt  &  Grant 

rele,   &   the  vendor  as  benefl  owner  doth  hby  grt  &  confirm 

unto  the  pchaser  k  his  hrs,  Pcels^  p.  385  ;  Habendum  Unto 

the   pchaser  &   his   hrs,  free  fromintge, -p.  40S,  To  the  use 

that  the  mtgees,  their  hrs  &  assns,  shl  for  ever  hrafter  rece, 

&c.,    Reservon   of  rent-chge   in  fee,  p.  559,  &  subjt   thto   To  Haben- 

THB  use  of  the  pchaser,  his  hrs  &  assns ;  Covt  hy  pchaser,  ^^™- 

*'  with  the  mtgees,  their  hrs  &  assns,  &  also  as  a  separate 

covt  with  the  vendor,   his  hrs  &  assns,"  for  jmymt  of  rent- 

chge,    p.    560,  d-  as  to  huldg,   dc,  see   p.  432;  Provo,   that  Power  for 

if  durg  the  lives  or  life  of  H.M.  the  Queen  &  her  issue  now  ™ortga«e« 

^  *      1  ^  enter 

livg   &   the   survors   &   survor  of  them,   &   twenty-one  yrs  (c). 
after  the  death   of  the  last  survor  of  them,  or  within  any 
further  period  of  time  within  wch  this  psnt  power  or  condon 

may  IfuUy  be  given  or  created,  the   sd  rent-chge  of  £> 

shl  be  in  arrear  for  twelve  calr  months,  the  mtgees,  their 


(6)  This  sares  the  expense  of  a  new  mortgage  of  the  rent-charge ;  but  the 
ad  valorem  stamp  duty  will,  as  it  seems,  be  the  same,  namely,  the  conveyance 
duty  and  6d.  per  cent,  on  the  mortgage  debt  in  respect  of  the  substituted 
eecurity,  which  in  administration  is  limited  to  IDs.  Where  the  property  is 
sold  in  lots,  it  will  be  convenient  to  make  the  parts  reserved  out  of  each 
lot  a  substituted  security  for  part  only  of  the  mortgage  debt,  as  so  doing 
may  save  duty ;  42  Sol.  J.  64.  As  to  registration  of  the  rent,  see  ante,  p.  559. 

(c)  See  p.  314,  note,  and  the  form  at  p.  434.     . 
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hrs  or  assns,  may  at  any  time  thrafter  within  the  period  of 
time  afsd  &  notwg  any  actual  or  constructive  waiver  of  any 
prevs  cause  or  rt  of  re-entry,  enter  upon  the  sd  premes  hby 
assured  or  any  pt  thof  in  the  name  of  the  whole,  &  thrupon 
the  same  premes  shl  remain  to  the  use  of  &  be  vested  in  the 
mtgees,  their  hrs  &  assns,  in  all  respts  as  if  these  psnts  had 
not  been  made  or  exted  :  Acknmt  by  mtgees  to  pcliaser  as 
to  viunimts  retained,  p.  426 :  And  it  is  hby  decld  betn  the 

vendor  &  the  mtgees,  that  the  sd  rent-chge  of  £ hinbfe 

limd  to  the  mtgees,  is  so  limd  to  the  intent  that  the  same  shl 
be  substituted  for  the  sd  premes  hby  assured  as  a  secy  to 
the  mtgees,  for  the  ppal  moys  &  intt  seed  by  the  sd  indre  of 
mtge,  &  shl  be  subjt  to  the  like  equity  of  redmon  &  the  like 
power  of  sale,  &  other  powers  &  provons  for  securg  the  pa}Tnt 
of  the  sd  ppal  moys  &  intt,  as  such  premes  were  subjt  to 
immedly  bfe  the  exon  of  these  psnts,  with  such  modificons  as  the 
case  may  require :  And  it  is  hby  further  agrd,  that  until 
notice  to  the  contrary  from  the  mtgees,  their  exs,  ads,  or  assns, 
to  the  pchaser,  his  hrs  or  assns,  the  rect  of  the  vendor,  his  hra 
&  assns,  for  the  sd  rent-chge  hby  limd,  shl  be  a  suffit  dischge 
to  the  pson  or  psons  paying  the  same.     In  %vits,  &c.  (a). 


PREC.  LXI. 


LXI. 

CONVEYANCE  of  several  Perpetual  Eent-charges 
(Subject  as  to  one  to  a  Prior  Rent-charge)  and  of 
a  Plot  of  ground  let  on  a  Building  Lease.  Concise 
Form  without  Eecitals. 


Wit-  Parties,  A.,   vendor,   1 ;  B.,  pehaser,  2.     WITNETH,  &e., 

'^^^  conson,    "  for    the  pchase,  subjt  as  hinafter  appears,  of  the 

fee  simple  of  the  yrly  rent-chges  &  plot  of  land  hby  grted," 

(the  rect,  &c.),  the  sd  A.,  as  benefl  owner,  doth  hby  grt  unto 

Conveyance  the  sd  B.,  All  THOSE  sevl  perpetual  yrly  rent-chges,    amtg 

^V^^w       *^8^  *^  *^®  ^^^  ^^  ^ '  ^^   ^^^  resply,  &  of  the  respive 

lands  &  ppty  out  of  wch  the  same  resply  issue,  the  parlars 


(a)  It  is  desirable  to  endorse  notice  of  this  deed  on  the  mortgage  deed  if 
retained  by  the  mortgagee. 
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are  stated  in  the  first  pt  of  the  schdle  hto,  &  wch  lands  are  pbso.  lxi. 
resply  delineated  in  the  plan  hrunto  annexed,  &  are  in  such 
plan  resply  edged  red,  &  each  of  wch  is  marked  with   the 
amt  of  the  rent-chge  to  wch  the  same  is  sabjt.  And  all 
future  paymts  of  the  sd  respive  rent-chges,  And  all  powers 
&  remedies  for  recovery  of  the  sd  rent-chges  &  the  benefit  of 
all  covts,   condonsy   &  provons  contd  in  the  respive  indres 
mentd  in  the  first  pt  of  the  sd  schdle  hto,  by  wch   the   sd 
rent-chges  were  resply  created  (b) :  And  also  all  that  plot  of  And  land, 
freehd  land,  situate,  &c.,  also  delineated  in  the  sd  plan,  & 
thrin  edged  blue,  &  wch  is  let  on  lease  for  a  term  of  yrs 
&  at  the  yrly  rent,  the  parlars  whof  are  stated  in  the  second 
pt  of  the  sd  schdle  hto :  To  hold  all  the  premes,  hby  grted  Haben- 
Unto  &  to  the  use  of  the  sd  B.,  his  hrs  &  assns,  Subjt  as  to    ""^ 

the  rent-chge  of  £ mentd  in  the  schdle  hto  to  the  paymt  over-riding 

thereout  henceforth  of  the  yrly  sum  of  JtlO,  being  a   pro-  ""*" 
portionate  but  unapportioned  pt  of  a  yrly  rent-chge  of  ^925, 
wch  by  an  indre,  &c.,  was  made  issuing  &  payable  out  of  a 
plot  of  land  includg  the  sd  land  out  of  wch  the  sd  rent-chge 

of  £ issues,  But  with  the  benefit  of  all  powers,  remedies 

&  covts  existg  as  an  indemnity  agst  paymt  of  an  undue 
proportion  of  the  sd  rent-chge  of  £25,  or  of  any  expses  or 

(6)  The  foUowing  is  a  form  of  description  of  a  single  rent-charge  in  the 
parcels  where  there  are  no  recitals : — 

"  All  that  perpetual  yrly  rent-chge  of  £ ,  issuing  &  Description 

payable  out  of  All  that  pee  of  ground,  &c.,  situate,  &c.,  &  ^tj^' 
contg,  &c.,  &  bounded,  &c.,  &  the  messe,  &c.,  thron  erected, 
wch  sd  pee  of  ground,  messe,  &  premes,  were  by  an  indre, 
&c.,  conveyed  unto  the  sd  X.,  his  hrs  &  assns,  reservg  the 

sd  perpetual  yrly  rent-chge  of  £ thereout  unto  the  sd  Y., 

his  hrs  &  assns,  &  wch  rent-chge  was  made  payable  qtly,  free 
from  all  dedons  except  the  ppty-tax,  on  the  four  usual 
qtr-days,  with  powers,  covts,  &  provons  for  securg  the 
same,  &  wch  sd  rent-chge  has  by  virtue  of  divers  mesne, 
assurces  &  acts  in  the  law,  and  ultimately  by  an  indre  dated, 
&c.,  &  made,  &c.,  become  &  is  now  vested  in  the  sd  A.  as 
absolute  owner  thof  in  fee  simple.  And  all  future  paymts 
of  the  sd  rent-chge,  Took  with  the  full  benefit  of  all  powers, 
remedies,  &  covts  subsistg  for  securg  &  enforcg  paymt  of  the 
sd  rent-chge." 
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PRIO.  LXI. 


And  to 

building 

lease. 


damages  on  acct  thof,  And  subjt  as  to  the  sd  plot  of  land 
hby  grted  to  the  residue  now  unexpired  of  the  sd  lease  mentd 
in  the  second  pt  of  the  schdle  hto :  Covt  by  B.  to  pay  the  yrly 
sum  of  £10 f  to  "  the  pson  or  psons  for  the  time  being  entled 
to  rece  the  same,"  d  to  indemnify  A.  thfrom,  see  p.  430,  form 
vn.    In  wits,  &c.  (a). 

The  SCHEDULE  above  refd  to. 

Part  1. 


Amounts 
of  Rent- 
charges. 

Dates  of  Deeds 
by  which  the 
Rent-charges 
were  created. 

Contents  and 
Situation  of 
Lands  out  of 

which  the 

Rent-charges 

issue. 

1 

To  whom  1  _      , 
the  Rent-    ,^owhom 

charges      **»«  ^""'^^ 
were  made     ,.^?5®, 
Payable.      1*™**^' 

Days  on  which 

the  Rent- 

chaiiges  were 

made  Payable. 

1 

1 

t 

1 

1 

Part  2. 
\^Parlars  of  plot  of  hldg  land.1 


PREO.  LXII. 


LXII. 

CONVEYANCE  under  the  Lands  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  18)  of  Freeholds  and 
Leaseholds  by  a  Tenant  for  Life  to  a  Eailway 
Company  with  the  Concurrence  of  a  Trustee  in  whom 
the  legal  Estate  of  the  Leaseholds  is  vested,  Varu- 
TiONS  whei'e  the  Purchase-money  being  under  £200 
is  Paid  to  Trustees  nominated  under  the  71st 
section  (/>).  Also  where  the  sale  is  in  consideration 
of  a  Kent-charge. 

Parties,  A,,  tenant  for  life  (hinafter  called  the  vendor),  1; 
B  ,  tree,  2;  [D.  &  E),  trees  nominated  under  the  list  section, 

(a)  Notice  should  be  given  to  the  perscns  by  whom  the  rent-charges  are 
payable.    As  to  registered  land,  see  antCy  p.  569. 

(6)  The  sale  and  conveyance  should,  when  possible,  be  made  by  the  tenant 
for  life  under  the  S.  L.  Acts  (see  p.  335,  note,  and  Precedent  xviii.,  p.  479, 
and  the  notes  thereto)  j  but  recourse  to  the  powers  of  the  L.  C.  C.  Act, 
88.  7,  9,  may  still  occasionally  be  necessary ;  and  where  the  sale  is  for  a  rent- 
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8] ;  The   Ely  Co  incorpd   by  the  Ely   Act,  18 —  priw.  lxii. 

(hinafter  called  the  Co),  S  [4].  Recite  lease,  p.  S64,  compnsg  Redtial 
'"with  other  hds,  the  hds  hby  assned,"  atatff  peels  shorthf; 
DevoUm  of  leasehds  to  K.,  p.  866 ;  Will  of  K,,  devise/  **  the 
hds  hby  grted  with  other  hds  [by  the  description  of,  &c.]  " 
to  the  use  of  A.  for  life,  iC  hequeatlig  the  leasehds  to  B.  li-  C, 
upon  trusts  correspotidg  with  uses  of  freehds,  d-  ajyptg  B,  d'  C. 
^xs:  Death,  probate,  d  seisin  of  testor,  pp.  866  &  874  :  Death 
of   C      And   whas  the  hds  hby  grted  &  assned  respl}'  are  That  the 

lands  are 

charge  the  powers  of  the  former  Act  would  not  be  available,  as  the  case  is 
not  within  the  S.  L.  A.  1882,  s.  10.  See  also  the  Light  Baiiways  Act,  1896, 
59  &  GO  Vict.  c.  48,  s.  13,  as  to  the  method  of  determining  compensation, 
8.  14,  authorising  payment  of  purchase-moneys,  not  exceeding  JB500,  to 
trustees,  and  s.  19  enabling  conreyances  to  be  made  with  the  sanction  of  the 
Board  of  Agriculture  for  the  purposes  of  the  railway  gratuitously  or  at  an 
undervalue.     As  to  registration,  see  L.  T.  B.  95,  97.  Ilegistia- 

If  the  sale  is  in  consideration  of  a  rent-charge  (as  to  which  see  the  tion. 
L.  C.  C.  Act,  1845,  ss.  10, 11),  and  the  Amendment  Act  of  1800  (23  &  24   Variations 
Vict.  c.  106,  s.  2)  ;  Eyton  v.  Denbigh,  <f-c.,  Ry,  Co.,  6  Eq.  14,  488 ;    7  Eq.    for  »*o  for 
439 ;  Re  Gerard  and  Beecham's  Contract,  [1894]  3  Ch.  295),  the  recital  of  the   ^J^^^ 

•contract  for  purchase  will  be,  **  In  conson  of  a  yrly  reiit-chge  of 

£ payable  half -yrly  as  hinafter  mentd,  the  amt  of  wch 

rent-chge  has  been  determined  by  two  able  practical  sur- 
veyors, psaant  to  the  provons  of  the  statutes  in  that  behalf, 
&  wch  rent-chge  is  to  include  compenson,  &c.,  as  in  the  text  ;*' 
and  the  conveyance  will  be,  **  In  conson  of  the  rent-chge  hinafter 
limd  &  of  the  covts  by  the  Co  hinafter  contd  &  in  exercise  of 
all  statutory  or  other  powers  enablg  the  vendor  in  this 
behalf : "  habendum  "  Unto  &  to  the  use  of  the  Co  &  their 
assns  for  ever,  they  the  Co  or  their  assns  yieldg  &. paying 
henceforth  unto  the  vendor  or  his  assns  or  other  the  pson  or 
psons  who  but  for  the  assurce  hby  made  wd  hrafter  for  the 
time  being  be    entled   to  the  rect  of  the  rents  &  profits  of 

the  sd  hds  hby  assured  one  clear  yrly  rent-chge   of   M 

payable  half-yrly  on  the  day  of  &  the  day 

of  free  from  all  taxes  &  dedons,  except  ppty-tax,   the 

first   half-yrly   paymt  thof  to  be  made  on  the  day  of 

next,  &  the  sd  rent-chge  to  be  a  first  chge  on  the  tolls 

-&  rates  authorised  by  or  payable  under  the  special  Acts  of 

the  Co."     Add  a  covenant  by  the  Company,  **  that  the  Co  will  at  all 

times  hrafter  duly  pay  the  sd  rent-chge  hinbfe  limd  to  the 
vendor  or  his  assns  or  the  pson  or  psons  afsd  at  the  times  & 
in  the  mner  at  &  in  wch  the  same  is  hinbfe  made  payable 
without  any  dedon  except  as  afsd." 
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required 
for  the 
iailw»y. 


Agreement 
for  sale. 


required  by  the  Co  for  the  pposes  of  their  rly  &  undertakg 

authorised   by  the  Act,    18 — ,    &   the   subseqt   special 

acts  of  parliamt  relatg  to  the  Co,  or  some  of  them,  &  the 
Co  are  under  those  acts  &  the  genl  acts  incorpd  thwith,  or 
some  of  them,  authorised  to  take  &  use  the  sd  hds  for  the 
pposes  afsd :  And  whas  by  virtue  of  the  powers  conferred 
on  them  resply  by  the  sd  acts,  or  some  of  them,  the  Co 
have  agrd  with  the  vendor  for  the  pchase  of  the  hds  hby 
grted  for  an  este  in  fee  simple  in  posson,  &  the  hds  hby 

assned  for  the  residue  of  the  sd  term  of  yrs  grted  by 

the  sd  indre  of  lease  subjt  to  the  annl  rent  of  £ ,  being  an 

apportioned  pt  of  the  sd  rent  of  £ ,  reserved  by  the  sd 

lease,  &  subjt  to  the  covts  by  the  lessee,  &  condons  in  the 
sd  lease  contd  so  far  as  they  relate  to  the  hds  hby  assned^ 

at  the  price  of  £ ,  being  the  sum  determined  by  two  able 

practical  surveyors  nominated  one  by  the  vendor  &  one  by 
the  Co  accdg  to  the  provons  of  the  Lands  Clauses  Consolidon 
Act,  1845,  wch  sum  it  was  agrd  shd  include  [the  (a)  value 
of  all  mines  &  minis  under  the  hds  hby  grted,  &  also]  com- 
penson  for  severce  of  the  sd  hds  hby  grted  &  assned  resply 
from  other  ppty  of  the  vendor,  or  orwise  injuriously  aflFectg 
such  other  ppty  in  exercise  of  the  powers  given  by  the  sd 
acts  or  any  of  them,  [&  for  damage  of  every  description, 
whether  for  removal,  loss  of  trade  (t),  goodwill,  inconvenice, 
or  orwise,  &  shd  also  be  in  full  satisfon  for  all  accommodon 
&  other  works  &  things  wch  might  orwise  be  required  to  be 
made  or  done  under  the  sd  acts  or  any  of  them  for  the 


Purchase 
of  mines 
and  ease- 
ments. 


Loss  of 
trade. 


(a)  The  Company  are  not  entitled  to  any  mines  of  coal,  ironstone,  slate,, 
or  other  minerals,  unless  the  same  are  expressly  purchased  by  them ;  see 
the  references  in  p.  336,  note  (a) ;  see  also  as  to  the  vendor's  rigphts  of 
working,  if  the  Company  do  not  purchase  the  minerals,  Pountney  v.  Clayton, 
11  Q.  B.  D.  820 ;  Midland  By.  v.  Rohin8on,  15  Ap.  Cas.  19.  A  tenant  for  life 
unimpeachable  for  waste  is  not  entitled  to  any  part  of  the  compensation 
money  paid  by  the  Company  in  respect  of  the  minerals,  whether  the  sale  is 
made  under  the  L.  C.  C.  Act,  or  the  ordinary  express  power  of  sale,  or  under 
the  S.  L.  Acts :  Be  Bohinson,  [1891]  3  Ch.  129,  134.  An  easement  in  gross 
cannot  be  purchased  under  the  statutory  powers  :  Pinehin  v.  London  ^ 
Blackwall  By.  Co.  5  De  G.  M.  G.  851 ;  Qreai  Western  By.  Co.  v.  Swindon  By.  22 
Ch.  D.  677,  9  App.  Ca.  787. 

(b)  Compensation  for  loss  of  trade  is  part  of  the  consideration  for  the  sale 
for  the  purpose  of  stamp  duty :  Commissioners  of  Inland  Bevenue  v.  Qlasgotv^ 
4-c.,  By.  Co.,  12  App.  Ca.  815. 
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benefit  or  aceonimoilon  of  the  adjoing  ppty  of  the   vendor,  preo.  Lxn. 
save  &  except  the  aocommodon  works  &  things  specified  in 
the  schdie  hto] :  [And   whas   it  has  been   agrd   that  these 
pants  shl  contain  the  covts  hinafter  expd]:  And  whas  the  Payment 

Co  on  the day  of duly  pd  the  sd  sum  of  £ into  ^^^l 

Ct,  to  an  acct  entled,  &c.  (c) ;  NOW  THIS  INDEE    WIT-  purchaae- 
NETH  that  in  psuance  of  the  sd  agrmt,  &  in  conson  of  the  sum  couit^  ^^ 

of  £ ,  so  pd  by  the  Co  as  afsd  (the  paymt  whof  in  mner  Wit- 

afsd  the  vendor  doth  hby  acknowe)   the  vendor,  as  beaefl  '*®^*^- 
owner,   by  virtue  of   the  powers  or    authorities    vested    in  freeholds, 
him  by  the  sd  acts,  or  some  of   them   or  orwise,  doth  hby 
grt  &  convey  unto  the  Co  (rf)  All  those  pees  of  peels  of  land, 

messes   or   tenemts    &   hds  situate  in   the  parish   of  

&  coy  of  ,  contg  in  the  whole  by  admeasuremt ,  & 

bounded,  &c.,  wch  sd  premes  were  late  in  the  occupon  of 

,   &  are    now    in   the   occupon    of  the    Co,   referee    to 

deposited  plans,  cCc,  p.  3S8,  form  xiv.  [togr  with,  or,  "except 
&  reservg  out  of  the  assurce  hby  made,"  all  mines  &  minis 
under  the  sd  hds  &  premes] :    Habendum,  Unto  &  to  the 
USB  of  the   Co   &   their  assns :    AND    THIS   INDEE,   &c..  Wit- 
that  the  sd  B.  as  tree,   by  diron  of   the  vendor  doth   hby 
assn,  &  the  vendor  as  benefl  owner  by  virtue,  &c.,  as  above,  Asaigu- 
doth  hby  assn  &  confirm  unto  the  Co,  leasehd  peels  in  the  same  J^eholds. 
form  as  the  freehd  peels ;  H  abend  inn,  to  the  Co  &  their  assns  Haben- 

for  the  residue    now  unexpired   of  the   sd   term   yrs  ^^™- 

grted  by   the  sd  lease,   subjt  to    the    paymt    of    the  yrly 

(c)  Where  the  purchase-money  is  under  JB200  and  over  JS20,  and  the  pay- 
ment is  to  be  made  to  trustees  nominated  under  8  &  9  Vict.  c.  18,  s.  71,  say, 

"  And  whas  the  vendor  is  desirous  of  nominating  the  sd  D.  &  where  th^ 
E,  to  be  the  trees  to  whom  the  sd  pchase-moy  shl  be  pd,  &  ^"^jj^®' 
it  has  been  agrd  that  such  nominon  shl  be  effected  by  these  paid  to 
psnts ;    NOW  THIS   INDEE   WITNETH  that  in   psuance  ^™^^^^ 
of  the  sd  agrmt  the  vendor  doth  hby  with  the  approbon  hby  for  that 
testified  of  the  Co,  nommate  the  sd  D.  &  E.  to  be  the  trees  P«n>ose. 

to  whom  the  sd  pchase-moy  of  £ shl  be  pd :  AND  THIS 

INDEE  ALSO  WITNETH  that  for  effectuatg  the  sd  sale,  & 

in  conson  of  the  sum  of  £ upon  the  exon  of  these  psnts 

pd  by  the  Co  to  the  sd  D.  &  E.,  the  rect  whof  is  hby  acknowed, 
the  vendor,  &c." 

(d)  The  parcels  are  often  put  into  a  schedule. 
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rent 

£ — 


of  £ 


Covenant 
by  com- 
pany to 
execute 
accommo* 
dation 
works. 


— ,  being  an  apportioned  pt  of  the  rent  of 
reserved  by  the  sd  lease,  &  subjt  to  the  covts  by  the 
lessee  &  eondons  contd  in  the  sd  lease  &  henceforth  to  be 
pformed  &  observed,  so  far  as  they  relate  to  the  premes  hby 
assned,  &  so  far  as  such  covts  &  eondons  may  affect  the  sd 
premes  in  the  hands  of  the  Co  &  their  assns ;  Provo  restrictg 
UahiUty  of  tenant  for  life  binder  implied  covta  for  title,  p.  419 ; 
\(Jovt  hy  vendor  to  pay  apportioned  j)t  of  rent  cC*  pforni  covta, 
((!r.,  of  lease  in  respt  of  ppty  retained  by  him,  p.  427,  with  the 
I'arions  in  the  notes ;  Govt  hy  Co  to  pay  apportioned  j^t  of  rent, 
iC-  2)fonn  covts,  d'c,  of  lease,  so  far  as  they  relate  to  the  premes 
assned,  '^  &  may  affect  the  sd  premes  in  the  hands  of  the  Co 
&  their  assns,"  cO  for  indemnity  of  the  vendor  d-  the  rest  of 
the  ppty  comprd  in  the  lease,  p.  427,  with  the  varions  in  the 
notes  (a)] ;  And  the  Co  do  hby  for  themselves  &  their  assns 
covt  with  the  vendor  &  his  assns,  to  the  intent  that  this  covt 
may  enure  for  the  benefit  of  all  psons  hrafter  havg  or  claimg 
title  to  the  adjoing  lands  &  hds  of  the  vendor  that  they  the 

Co  or  their  assns  will  within calr  months  from  the  date 

of  these  psnts  exte  do  &  make  [accdg  to  plans  &  specificons 
wch  have  been  already  prepared  &  signed  on  behalf  of  the 
Co  by  K.  their  engineer,  &  wch  have  been  approved  of  & 
signed  by  the  vendor,  or,  **  in  a  good  &  workmanlike  mner,  & 
with  pper  materials"]  &  for  ever  hrafter  maintain  in  good 
repair  &  condon  for  the  benefit  of  the  vendor  &  his  assns,  or 
other  the  pson  or  psons  havg  or  claimg  title  as  afsd,  the 
iiccommodon  &  other  works  specified  in  the  second  schdle 
hto.     Acknmt  d  nndertakg  hy  vendor  as  to  mnnimts,  p.  426,  In 

WITS,  &c. 

\^Schdles  of  Peels,  Accommodon  Works,  if  any,  d  of 

Mnnimts. '\ 


(a)  As  it  may  be  aflsumed  that  the  company  will  purchase  the  reversion 
of  the  leaseholds,  unless  held  for  very  long  terms,  these  mutual  covenants 
may  generally  be  omitted. 
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LXIII. 

CONVEYANCE  by  a  Railway  Company  of  superfluous       prkc.lxiu. 

Land  not  in  a  Town  (&). 

Pakties,  Rly  Co  (hinafter  refd  to  as  the  Co),  1 ;  A.,  tenant 

for  life,  2;  B.  &  C,  treeSy  3.     Whas  the  Co  is  seised  in  fee  Recitals. 
simple  free  from  incumbces  of  the  pee  of  land  hby  conveyed, 

wch  is  superfluous  land  of  the  Co,  not  required  for  the  pposes  Company 

of  their  undertakg,  &  the  same  adjoins  land  wch  forms  pt  of  ^^^rfluous 

the  settled  estes  of  the  sd  A.,  of  wch  he  is  tenant  for  life  under  ^*^- 

an  indre,  &c.,  whof  the  sd  B.  &  C.  are  the  psnt  trees:  And  Notice  to 

WHAS  the  Co  have,  by  a  notice  in  writg  under  the  hand  of  their  vtndor. 

secretary,  offered  to  sell  the  sd  pee  of  land  to ,  the  vendor 

thof  to  the  Co,  but  he  has  declined  to  pchase  the  same  :  And  His  refusal 
WHAS  the  sd  A.,  as  tenant  for  life  under  the  sd  indre  of,  &c.,        ^^' 

has  agrd  with  the  Co  for  the  pchase  of  the  inhance  in  fee  for  pur- 

(6)  See  the  L.  C.  C.  Act,  1845  (8  &  9  Vict.  c.  18)  ss.  127  et  seq.    If  the    Sale  of 

sale    is  of  land  not  in  a  town,    and    not  to  an    adjoining    owner,  the    snperOuons 

recital  will  be  that   notice  has   been   given    to    all  the   adjoining  land-    **°^^  ^^ 

i^ftilwuv 

owners   m  succession  offering  to   sell  to  them,   and  that  they   have  all   ^^ 

.  *^  comp&nies. 

declined.  As  to  what  is  superfluous  land,  see  Beauchamp  v.  O.  W.  Ry,  Co., 
3  Ch.  745;  Hobhs  v.  Midland  Ry.  Co.,  20  Ch.  D.  418  j  Q.  W.  Ry.  Co.  v.  May, 
L.  B.  7  H.  L.  283 ;  London  ^  8.  W.  Ry.  Co.  v.  Qomm,  20  Ch.  D.  562  j  Hooper 
V.  Bourns,  5  App.  Cas.  1 ;  In  re  Thackwray  and  Young,  40  Ch.  D.  34 ;  and  as 
to  what  is  "land  in  a  town,"  see  Carington  t.  Wycombe  Ry.  Co.,  3  Ch.  377 ; 
L.  4*  8.  W.  Ry.  Co.  v.  Blackmore,  4  E.  &  Ir.  Ap.  610.  See  also  on  both  points, 
Dunhill  V.  North-Eastem  Ry.  Co.,  [1896]  1  Ch.  121.  Land  over  a  tunnel. 
Metropolitan  District  Ry.  Co.  and  Cosh,  13  Ch.  D.  607 ;  or  under  an  arch, 
Mulliner  v.  Midland  Ry,  Co.,  11  Ch.  D.  611,  is  not  "superfluous."  The 
Company  usually  stipulate  that  their  title  shall  be  accepted  without  investi- 
gation, and  there  will  be  no  deeds  to  be  covenanted  to  be  produced.  The 
sale  must  by  s.  127  be  without  reservation  (Re  Thackvjray  and  Young's 
Contract,  40  Ch.  D.  34)  ;  and  a  covenant  by  the  purchaser  to  re-sell  the  land 
to  the  Company  if  required  vitiates  the  sale  (London  4*  8.  W.  Ry.  Co.  v. 
Oomm,  uH  sup.)  ;  but  if  the  covenant  relates  only  to  a  part  of  the  land,  only 
aa  to  that  part  (Ray  v.  Walker,  [1892]  2  Q.  B.  88),  and  the  Company  may 
impose  restrictions  as  to  the  user  of  the  land :  Re  Higgins,  21  Ch.  D.  95.  A 
prohibition  against  building,  &c.,  which  would  not  avail  against  the 
Company's  rights,  revives  on  the  re-sale  of  the  land  as  superfluous  land : 
Bird  V.  Eggleton,  29  Ch.  D.  1012.  As  to  the  rights  of  the  Company's  assigns 
of  surface  lands  as  superfluous,  where  the  Company  has  not  purchased  the 
mines,  and  subsidence  has  been  caused,  see  Pouniney  v.  Clayton,  11  Q.  B.  I). 
820.  The  Compcmy  can  grant  easements  over  the  purchased  land ;  Grand  Easements^ 
Junction  Caiuil  v.  Petty,  21  Q.  B.  D.  273  ;  Re  Oonty  and  the  M.  8.  Sf  L.  Ry. 
Co.,  [1896]  2  Q.  B.  439.  As  to  leasing  land  not  immediately  required,  see  Leaeea. 
Matfie  V.  Callander  and  Oban  Ry.,  [1898]  A.  C.  270. 
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CONVEYANCES   ON  SALE. 


chase  by 
trustees. 

Wit- 
nesseth. 


pRBc.  Lxiii.  simple  in  posson  free  from  incumbces,  of  the  sd  pee  of  land  for 

the  sum  of  £ ,  wch  is  intd  to  be  pd  out  of  moys  in  the 

hands  of  the  sd  trees  arisg  from  a  sale  or  sales  of  lands  subjt 
to  the  trusts  of  the  sd  indre  of,  &c. :  NOW  THIS  INDRE 
WITNETH  that  in  conson  of  the  sum  of  £ ,  pd  by  the  sd 

B.  &  G.  out  of  such  moys  as  afsd  by  the  diron  of  the  sd  A.  to 
the  Co  (the  rect,  &e.),  the  Co,  by  the  diron  of  the  sd  A.,  do 
hby  grt  (a)  unto  the  sd  B.  &  C. 9  peels  referrg  to  plan,  p.  887, 
the  nos.  on  wch  refer  to  the  correspondg  nos.  on  the  Parlia- 
mentary deposited  plans  &  book  of  referee  thto  of  the  Co 
relative  to  land  in  the  sd  parish  of :  Habendum  to  J5.  d- 

C.  Jc  their  hrs  to  the  uses  of  the  settlemt,  p.  408.     In  wits,  &c. 


Ghrant. 


PREO.  LXIV. 


Recitals. 


Wit- 
nessetli 

Covenants 
implied 
by  word 
**  giant." 


RegiBtered 
land. 


LXIV. 

CONVEYANCE  of  Copyholds  under  the  Lands  Clauses 
Consolidation  Act  by  the  Guardian  of  an  Infant  to  a 
School  Board  (6). 

PARTiESy  A.,  guardian,  1 :  the  School  Board  for ,  incorpd 

by  virtue  of  the  Elementary  Educon  Act,  1870  (hinafter  called 
the  Board),  2.  Recite  title  of  K.,  the  infant ;  Apptint  of  A.  as 
his  gdian ;  A gr nit  for  pchase  d-  sale  as  in  last  precedent,  saying 
"for  a  customary  este  in  fee  in  posson,"  d  omittg  referee  to 
mines  d  minis:  Paymt  of  pchase -moy  into  Ct,  p.  480,  note  :  NOW 
THIS  INDEE  WITNETH  that  in  psuance,  &c.,  &  in  conson 

(a)  In  a  conveyance  by  the  promoters  of  the  undertaking  tinder  the 
L.  C.  C.  Act  the  word  "grant"  implies  covenants  for  title  (s.  132),  which 
are  substantially  the  same  as  those  which  would  be  implied  by  a  convey- 
ance by  the  Company  as  beneficial  owners  under  the  C.  A.  1881^  s.  7; 
see  as  to  implied  covenants,  Elph.  N.  &  C.  Interp.,  p.  423. 

(6)  See  the  L.  C.  C.  Act,  1845  (8  &  9  Vict.  c.  18),  s.  95,  incorporated  with 
the  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75)  ;  see  s.  20.  As  to 
the  redemption  of  tithe,  see  Tithe  Ck}mmutation  Act  (41  &  42  Vict.  c.  42), 
s.  1.  The  conveyance  must  be  entered  on  the  Bolls  of  the  Manor.  As  to 
enfranchisement,  see  the  Copyhold  Act,  1894,  s.  1  et  seq.  The  sale  and 
conveyance  might  now  generally,  in  the  case  of  an  infant,  be  effected 
under  the  S.  L.  Acts;  as  to  which  see  p.  476,  note,  and  Precedent  xxi., 
p.  486.  Where  the  land  is  subject  to  a  restrictive  covenant,  the  Board  is 
not  liable  to  an  action  but  must  give  compensation,  under  the  L.  C.  C.  Act, 
1845,  for  breach  of  the  covenant :  Kirhy  v.  School  Board,  <fc„  [1896]  1  Ch. 
437.  See  as  to  transfer  of  registered  land  to  a  cor]K)ration,  L.  T.  E.  95,  and 
to  charitable  uses,  96,  and  as  to  both,  97. 


PBECEDENTS,  575 

Off  the  premes  the  sd  A.  doth  hby,  by  virtue  of  the  power  or  prwj.  lxiv. 
authority  vested  in  him  by  the  sd  Act  or  the  acts  incorpd 
thwith,  convoy  unto  the  Board,  peels,  p.  S85  :  Habendum, 
Unto  the  Board  &  their  assns,  nevs  until  the  premes  shl 
have  been  enfranchised  subjt  to  the  same  fines,  rents,  heriots, 
suits  &  services  as  have  htofore  been  payable  &  of  rt  ac- 
customed in  respt  thof.  Govt  hy  A.  agat  inaimbees,  p.  414  (c). 
In  wits,  &c. 


LXV. 

CONVEYANCE  hy  the  Committee  of  a  Lunatic  under  the   prkc  lxv. 
Land  Clauses  Consolidation  Act,  1845,  of  Lands 
Purchased  by  the  Managers  q/*  a  Public  Elementary 
School    vnder    the    Elementary    Education     Act, 
1870  (d). 

Parties,  A.,  **  the  committee  of  the  este  of  B.,  a  lunatic,"  1 ; 
C,  D.,  E.,  &c.,  the  managers  of  the  schnol,  or  proposed  school 
(hinafter  called  the  managers),  2.     liecite  title  of  B.  in  fee,  Kecitais. 
p.  370 :  And  whas  the  managers  are  the  managers  of  a  public  The 

elementary  school,  known  as  the School,  at ,  in  the  "*°"**"' 

parish  of ,  &  coy  of [^or,  if  the  school  is  not  founded, 

say :  And  whas  the  managers  are  desirous  of  establishing  a 

public  elementary  school  to  be  known  as  the School,  at 

&c. ;    &  they  have   obtained  the   approval  of  the  Educon 
Departmt  to  the  establishmt  of  such  school] :  And  whas  by  Conditional 
virtue  of  the  powers  vested  in  them  resply  by  the  Elementary  ^'°"  ^ 
Educon  Act,  1870,  the  sd  A.  has  agrd  to  sell  condonally,  upon 

(e)  The  insertion  of  an  express  covenant  is  considered  preferable  to  making 
A.  convey  "  as  trustee  *'  j  see  p.  407,  note. 

(d)  See  the  L.  C.  G.  Act,  1846  (8  &  9  Vict.  c.  18),  s.  7 ;  the  Lunacy  Act, 
1890  (53  Vict.  c.  5),  ss.  116,  117,  120  (a),  124,  and  the  definition  of  ''pro- 
perty "  in  8.  341.     The  sale  may  be  in  consideration  of  a  perpetual  rent- 
charge :  Be  Ware,  [1892]  1  Ch.  344.     See  also  the  Elementary  Education 
Act,  1870  (33  &  34  Vict.  c.  75),  s.  21,  and  note,  ante,  p.  574.    Under  the  Mode  of 
L.  C.  C.  Act  the  conveyance  appears  to  be  properly  made  by  the  committee   conveyance 
in  his  own  name,  and  not,  as  under  the  Lunacy  Acts  (see  Rules  in  Lunacy,   oy  «)m- 
1892,  r.  124,  W.  N.  [1892],  O.  &  E.  13),  in  the  name  of  the  lunatic ;  see  the  J^natfc. 
next  Precedent.    As  to  lunatics  not  so  found,  see  the  Lunacy  Act,  1890, 
8.  116.    As  to  the  procedure  where  the  vendor  becomes  limatic  after  the 
contract,  see  the  Lunacy  Act,  ss.  120  (i),  136 ;  Re  Pagani,  [1892]  1  Ch.  236. 
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PBia  LXV. 


Order  con- 
firming 
contract. 


Approval 
of  draft 
conveyance 
by  master 
in  lunacy. 


Wit- 
nesseth. 


Grant. 


As  to  cove- 
cants  for 
title  in 
conveyance 
of  lunatic's 
estate. 


the  pper  consent  in  that  behalf  being  obtained,  &  the- managers 
have  agrd  to  pchase  as  a  site  for  a  [an  addl]  school-house 
for  such  school,  the  pee  of  land  [with  the  messes  &  bldgs  thron] 
hinafter  conveyed  at  the  price  of  £ ,  being  a  sum  deter- 
mined, &c.,  wch  it  was  agrd  shd  be  taken  in  full  compen- 
son,  &c.,  see  Precedent  LXII.,  p.  670.  Andwhas,  by  an  order 

made  on  the day  of  -. — ,  by ,  in  the  mre  of  the  sd 

lunacy,  on  the  appliccn  of  the  sd  A.,  it  was  ordered  that  the 
sd  A.  shd  be  at  liberty  to  carry  the  sd  condonal  contract  into 
effect,  &  that  it  shd  be  refd  to  the  masters  in  lunacy  to  settle 
&  approve  of  a  pper  convce  of  the  sd  pee  of  land  &  premes  to 
•the  managers  accdly,  &  that  the  sd  A.,  as  committee  of  the  sd 
B.,  shl  exte  &  join  with  all  necy  pties  in  extg  such  convce 

when  approved  by  the  sd  masters :  And  w^has ,  one  of  the 

masters  in  lunacy,  has  settled  &  approved  of  these  psnts  as  a 
pper  convce  of  the  sd  pee  of  land  &  premea,  psuant  to  the  sd 

order  of  the day  of ;  &  in  testimony  of  such  his 

approval  the  seal  of  the  sd  masters  has  been  affixed  in  the 
margin  hrof ;  Recital  that  the  jfchase-moi/  has  been  -pd  into  Ct, 
as  in  Precedent  LXIL,  p.  571  (a) :  NOW  THIS  INDRE  WIT- 
NETH  that  for  eflfectuatg  the  sd  sale,  &  for  the  conson  afsd,  & 

under  &  psuant  to  the  sd  order  of  the day  of ,  &  the 

powers  &  provons  of  the  Elementary  Educon  Act,  1870,  &  the 
Acts  incorpd  thwith,  the  sd  A.,  as  committee  of  the  sd  B.  (h) 
doth  hby  grt  &  convey  unto  the  managers,  peels,  p.  385 ; 
Habendum y  Unto  &  to  the  use  of  the  managers,  their  hrs  «Sr 
assns.  Upon  trust  for  the  pposes  of  a  public  elementary 
school,  within  the  meang  of  the  Elementary  Educon  Act,  1870, 
&  for  no  other  ppose  whatever  (c).    In  wits,  &c. 

(a)  The  purchase-money  may  be  invested  under  an  order  in  lunacy  with- 
out being  paid  into  Court :  Be  Milnes,  1  Ch.  D.  28  ;  Re  Btickingham,2  Ch.  D. 
690. 

(h)  The  covenant  against  incumbrances  implied  by  the  committee  convey- 
ing in  that  character  under  the  C.  A.  1881,  s.  7  (see  p.  407),  is  a  covenant 
binding  the  committee  personally  and  not  the  estate  of  the  lunatic. 

(c)  The  Act  requires  (s.  21)  "that  the  conveyance  shall  express  that  the 
land  bhall  be  held  upon  trust  for  the  purposes  of  a  public  elementaiy  school 
within  the  meaning  of  this  Act,  or  some  one  of  such  purposes  which  may  be 
specified,  and  for  no  other  purposes  whatever."  As  to  registered  land,  see 
p.  674  note  (5). 
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LXVI. 

CONVEYANCE  of  Freeholds  belonging  to  a  Lunatic  hy  pkeo.  lxvi. 
his  Committee,  subject  to  Beservations  of  Minerals 
and  Surface  Eights  and  Easements,  and  Restric- 
tive Covenants,  contained  in  the  Conveyance  to  the 
Lunatic  (a). 

Parties,  A.,  lunatic,  "  a  pson  of  unsound  mind,  actg  by  B., 
of,  &c.,  as  committee  of  his  este  ; ''  foi-  a  lunatic  not  found  hy 
inquisition  say,  **  a  pson  of  unsound  mind  not  so  found  by 
inquisition  actg  by  B.,  of  &  as  the  pson  appted  to  exercise 
powers  of  a  committee  of  his  este,  1;"  the  sd  B.,  2;  C. 
pchaser,  3.  Recite  convce  to  A.,  contg  reserions  to  the  vendors  Recitals. 
X.  d'  Y.,  their  hrs  db  assns,  of  minis,  tcith  Hs  of  workg  them 
by  surface  or  underground  works,  <£•  I'ts  of  way,  cO  water,  d-  other 
easemts,  d  contg  also  restrictive  covts,  entd  into  by  A.  with  the 
vendors  as  to  bldg  on,  d  user  of  the  land,  the  rescrvons  d  covts 
being  noticed  shortly :  And  whas  the  sd  B.  has  agrd  to  sell 
condonally,  &c.,  continue  recital  of  condonal  contract  for  sale, 
**8ubjt  to  the  reservons  &  restrons  contd  in  the  sd  indre  of, 
&c.,*'  d  the  order  confirmg  the  same,  d  the  approval  of  the  convce 
by  the  master,  as  in  Precedent  LXV.:  And  whas  the  sd  B.  on 

the day  of pd  into  Ct  the  sum  of  £ to  the  credit 

of  **A.,  a  pson  of  unsound  mind,  proceeds  of  sale  of  real  este,"  or 
other  credit  mentioned  in  the  order:  NOW  THIS  INDEE  WIT-  Wit- 
NETH  that  in  psuance  of  the  sd  agrmt  &  order,  &  in  conson 


(a)  See  references  in  p.  575,  note,  to  the  Lunacy  Act,  1890.    The  committee   Mode  of 
eonveys  in  the  name  and  on  behalf  of  the  lunatic ;  see  Bules  in  Lunacy  of   conyeyanoe 
1892,  r.  124 ;  W.  N.  [1892]  O.  &  R.  p.  12.    As  to  a  sale  on  behalf  of  a  lunatic   ^l  <»™" 
under  the  S.  L.  A.  1882,  see  s.  62  of  the  Act,  and  above,  p.  477,  note.    An  un-  J^***? 
divided  share  was  held  not  to  be  saleable  under  the  repealed  Lunacy  Regula- 
tion Act,  1858,  without  the  concurrence  of  the  co-owners  :  Re  Weld,  28  Ch.  D. 
514 ;  but  under  the  Act  of  1890  there  appears  to  be  no  difficulty  as  to  this. 
As  to  the  power  to  seU  under  the  S.  L.  A.  1882,  in  that  case  see  Be  Oaitskell, 
40  Ch.  D.  416 ;  above,  p.  477,  note.    The  Court  has  jurisdiction,  under  the 
Lunacy  'Act,  1890,  s.  124,  to  authorise  a  committee  selling  the  land  of  a 
lunatic  to  enter  into  on  his  behalf  with  the  purchaser  the  covenants  usual 
and  proper  in  such  conveyance,  including  the  ordinary  covenants  for  title : 
Re  Ray,  [1896]  1  Ch,  468. 

As  to  land  registered  in  the  name  of  a  lunatic  or  person  of  unsound  mind,  ^^^b^^'^ 
flee  L.  T.  A.  1876,  s  88.  * 
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PEEc.  LXYi.  of  the  sum  of  £ pd  as  afsd,  the  sd  A.,  actg  by  the  sd  B. 

Grant.  as  afsd,  as  benefl  owner  doth  hby  grt  unto  the  sd  C,  peels, 
p.  38.5  :  Habendum  to  C,  in  fee  subjt  to  reservons  dt  restrons  in 
former  convce,  p.  402,  form  vii. :  Govt  by  C.  with  A.  to 
ijidemnify  A.  agst  restrictive  covts,  p.  430,  form  vi. :  [And  the 
sd  A.,  actg  by  the  sd  B.,  as  afsd,  doth  hby,  &c.,  acknmt  d- 
undertakg  as  to  munimts,  p.  426  (a)].     In  w^ts,  &c.  (6). 


LXVII. 

pRKCLxvn.  CONVEYANCE  of  Freeholds  hy  official  and  other 

Trustees  of  a  Charity  (c). 

Parties,  A.,  the  Secretary  for  the  time  being  of  the  Board  of 
Charity  Commrs  for  England  &  Wales,  &  as  such  the  ofl&eial 


Acknow-  (a)  The  possession  of  the  deeds  by  the  committee  or  other  custodians  on 

ledgraent  behalf  of  the  lunatic  would,  it  is  presumed,  be  deemed  in  law  the  possession 
&i  to  deeds  ^^  ^^iq  latter,  so  that  the  acknowledgment,  &c.,  is  properly  g^ven  in  his  name ; 

LncTbyThe  ^^^  P*  ^22,  note. 

committee         (6)   The  signature  will  be,  **  A.    b3'   B.  committee   of  his   este." 

lunatic  ^®  attestation  wiU  be  "  Signed,  &c.,  by  the  above-named  B.  as 
Form  of  the  Committee,  &  in  the  name  &  on  behalf  of  the  above-named 
execution     A.,  &  bv  the  sd  B.  in  his  o^vn  name  &  as  his  own  act  & 

attestation  deed."  A  testimonium  and  attestation  in  the  ordinary  form  would  sufGlce ; 
to  a  con-       see  Lawrie  v.  Lees,  14  Ch.  D.  249. 

Teyance  by        (^^  Many  charitable  trust  deeds  contain  powers  of  sale,  but  this  power 

.®^°^'-      cannot  be  exercised  without  the  authority  of  a  statute,  "  or  of  a  Court  or 

lunatic.         Judge  of  competent  jurisdiction,  or  according  to  a  scheme  legally  authorised, 

Q  1      t        or  with  the  approval  of  the  Charity  Conunissioners "  :    Charitable  Trusts 

charity         Amendment  Act,  1855  (18  &  19  Vict.  c.  124),  s.  29  (see  as  to  meaning  of  this, 

land.  Be  Masons*  Orphanage,  ^c,  [1896]  1  Ch.  54,  affirmed  [1896]  1  Ch.  596).    But 

as  the  power  of  the  Commissioners  to  authorise  a  sale  is  given  by  the 

Charitable  Trusts  Act,  1853  (16  &        Vict.  c.  137),  s.  24,  which  by  s.  62,  as 

extended  by  the  Charitable  Trusts  Act,  1894  (57  &  58  Vict.  c.  35,  s.  4), 

exempts  certain  institutions  and  any  charity  wholly  maintained  by  voluntaxy 

contributions  from  the  operation  of  the  Act,  and  as  the  two  Acts  have  to  be 

construed  together,  charities  exempted  from  the  Act  of  1853  are  exempt 

from  the  Act  of  1855.    Where  a  charity  is  maintained  partly  by  voluntaiy 

subscription  and  partly  by  income  arising  from  an  endowment,  as  distin- 

gashed  from  a  charity  maintained  by  the  income  of  an  endowment  only. 

Re  Gilchrist,  [1895]  1  Ch.  367 ;  gifts  for  the  general  purposes  of  the  charity 
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tree  of  charity  lands  (hinafter  called  "  the  official  tree  ")>  1 ;  B.,      pmo. 

C.  &  D;,  &c.,  being  the  trees  of  the,  name  of  charity  (hinafter      * 

refd  to  as  "  the  trees  "),  2 ;  &  E.,  pchaser,  3.  Whas  the  pties  Recitals, 
hto  of  the  2nd  pt  are  the  duly  constituted  trees  of  the  sd, 
charity  (hinafter  refd  to  as  "  the  charity  ") :  And  whas  the 
lands  hinafter  assured  form  pt  of  the  estes  of  the  sd  charity : 
And  whas  by  an  order  made  by  the  Board  of  Charity 
Commrs  for  England  &  Wales  on,  &c.  [by  a  scheme  made 
under  the  Endowed  Schools  Act,  &  approved  by  Her  Majesty 
in  Council  on,  &c.],  the  legal  este  in  the  land  hby  conveyed 
was  vested  in  the  official  tree  in  trust  for  the  sd  charity  :  And  Authority 
WHAS  by  an  order  of  the  sd  Board,  made  on,  &c.,  the  trees  to  sell 

were  authorised  within months  from  the  date  thof  to  sell 

the  lands  descd  in  the  schdle  thto  [being  the  lands  hinafter 

desed  &  conveyed]  for  not  less  than  the  sum  of  £ ,  &  to  do 

&  exte  all  pper  acts  &  assurces  for  carryg  the  sd  sale  into 
efifiect :  And  by  the  same  order  the  official  tree  was  authorised  Authority 
&  directed  to  concur  in  the  convce  of  the  sd  land  if  his  con-  trustee  to 
currce  shd  be  required :  NOW  THIS  INDEE  WITNETH  that  ^^'»^°'- 

Wit 

in  con  son  of  the  sum  of  £ pd  to  the  trees  by  the  sd  E.  for  neag^th. 

the  pchase  of  the  fee  simple  of  the  sd  lands  (the  rect  whof  the 
trees  hby  acknowe)  the  official  tree,  psuant  to  the  authority 

which  may  be  applied  as  income  are  exempt  from  the  jurisdiction  of  the 
Charity  Commissioners,  Corporation  of  Sons  of  Clergy,  [1893]  1  Ch.  178 ;  even 
if  they  have  been  invested.  Be  Clergy  Orphan  Corporation,  [1894]  3  Ch.  145. 
The  exemption  in  the  Act  of  "  any  building  registered  as  a  place  of  meeting 
for  religious  worship "  extends  only  to  that  building  itself,  not  to  other 
buildings  and  property  held  therewith ;  Be  John  Street  Chapel,  [1893]  2  Ch. 
618.  A  Beformatory  School  is  not  within  the  exception  to  the  exemption 
from  8.  62 :  Be  Stockport,  Sfc,  Schools,  [1898]  2  Ch.  687.  By  the  Act  of  1866, 
s.  37,  the  official  trustee  of  charity  lands  may  be  authorised  by  the  Board  to 
convey  lands,  including  those  vested  in  him  by  the  Act  of  1853,  s.  48,  and 
the  Act  of  1855,  s.  16.  See  also  s.  12  of  the  Act  of  1869  (32  &  33  Vict.  c.  110), 
substituted  for  s.  16  of  the  Act  of  1860  (23  &  24  Vict.  c.  136),  enabling  a 
majority  of  the  trustees  to  convey  on  behalf  of  all  the  trustees  and  the 
official  trustee.  As  to  official  trustees,  see  the  Charitable  Trusts  Act,  1887 
(50  &,  51  Vict.  c.  49),  ss.  4,  5,  6.  By  the  Mortmain  Act,  1891  (54  &  55 
Vict.  c.  73),  ss.  5,  6,  9,  the  sale  of  land  acquired  by  a  charity  under  the  will 
of  a  testator  dying  after  the  passing  of  the  Act  is  made  obligatory,  except  as 
therein  mentioned. 

The  Allotments  Extension  Act,  1882  (45  k  46  Vict.  c.  80),  has  not  taken 
away  from  the  Charity  Commissioners  the  power  of  authorising  a  sale  of 
charity  lands  vested  in  them  under  the  Charitable  Trusts  Acts  :  Parish  of 
Sutton  to  Church,  26  Ch.  D.  173. 

As  to  registered  land,  see  L.  T.  B.  96,  97. 

37  2 


580 


CONVEYANCES   ON  SALE. 


pRsa 

LZVII. 


given  to  him  by  the  sd  recited  order,  &  at  the  reqt  of  the  trees 
testified  by  their  exon  hrof,  but  not  so  as  to  imply  any  covt)  (a), 
Grant.  hby  conveys,  &  the  trees  as  trees  hby  convey  &  confirm  to  the 
Habendum  sd  E.,  pcels,  To  HOLD  the  Same  Unto  &  to  the  use  of  the  sd 

chwer  in     ^'»  ^^^  ^^^  *  assns  :    [^Acknmt  by  trees  as  to  munirnts  retained, 
fee.  p.  426].     In  wits,  &c. 


PREO. 
LXYIII. 


Becitals. 

TiUeto 
surface. 


Title  to 
mineralB. 


Eeference 
to  schedule 


LXVIII. 

CONVEYANCE  under  a  Joint  Power  of  Appointment  of 
Surface  Lands,  and  of  Minerals  under  other  Lands 
which  were  Reserved  to  the  Vendors  on  Previous 
Sales  of  the  Surface  (b). 

PARTiESf  ^'  &  B.,  vendors,  1 ;  C,  pchaser,  2  :  Whas  by  an 
indre,  &c.,  or  by  other  assurces,  instrumts,  or  means  subseqt 
thto,  divers  messes,  lands,  &  hds,  situate  in  the  parishes  of,  &c., 

in  the  coy  of  ,  &  commonly  known  as  the este  (of 

wch  the  messes  &  land  descd  in  the  first  pt  of  the  first  scbdle 
hto  form  pt),  stand  limd  to  such  uses  as  the  sd  A.  &  B.  shl  by 
deed  jtly  appt,  &  in  default  of  such  apptmt  to  the  use  of  the 
sd  A.  for  his  life  witht  impeachmt  of  waste,  with  remr  to  the  use 
of  the  sd  B.,  his  hrs  &  assns  :  And  whas  divers  lands  formg  pt 

of  the  sd  este,  situate  in  the  respive  parishes  of,  &c.,  in 

the  sd  coy  of ,  have  from  time  to  time  been  disposed  of  by 

the  sd  A.  &  B.,  by  way  of  sale,  exchange,  or  orwise,  with  an 
exceptn  or  reservon  of  the  coal  &  ironstone  &  other  mines  or 
minis  in  or  under  the  same,  with  rts  of  workg  &  getter  such 
reserved  mines  or  minis  by  means  of  underground  or  surface 
workgs,   or  by  underground  workgs  only,  &  such  reserved 

mines,  minis  &  rts  remain  subjt  to  the  uses  to  wch  the  sd 

este  is  subjt  as  hinbfe  recited  :    And  whas  the  lands  &  hds  so 

(a)  The  official  trustee  does  not  enter  into  any  coTenanta ;  and  the 
statutory  covenant  which  would  be  implied  by  his  oonveying  as  trustee  and 
under  the  order  is  therefore  excluded. 

(b)  As  to  transfers  of  registered  land  under  a  power,  see  L.  T.  B.  101.  As 
to  transfers  of  the  land  without  the  minerals,  see  L.  T.  £.  87 ;  and  as  to 
transfer  of  the  minerals  without  the  land,  see  L.  T.  £.88.  As  to  the 
registration  of  severed  minerals,  see  L.  T.  £.  64. 
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sold  or  disposed  of  with  a  reservon  or  exceptn  of  minis,  are      prbo. 
descd  in  the  second  pt  of  the  sd  first  schdle  hto,  in  wch  the     ^^^^' 
names  of  the  respive  psons  to  whom  the  same  resply  were 
conveyed  or  disposed  of,  &  the  dates  &  parlars  of  the  respive 
convces  or  assurces  thof  contg  such  reservons  or  exceptns  of 
minis  are  specified  :  And  whas  the  lands  descd  in  the  sd  first  and  plan, 
schdle  hto  are  delineated  in  the  map  or  plan  hrunto  annexed, 
in  wch  the  lands  comprd  in  the  first  pt  of  such  schdle  are 

coloured  ,  &  the  lands  comprd  in  the  second  pt  thof  are 

coloured    :  And  whas  the  sd  A.  &  B.  have  agrd  with  Contract 

for  8al6. 

the  sd  G.  for  the  absolute  sale  to  him  of  the  fee  simple  &  inhance 
of  the  lands  descd  in  the  first  pt  of  the  sd  first  schdle  hto, 
&  of  the  mines  of  coal  &  ironstone  &  other  mines  &  minis,  so 
reserved  as  afsd  in  or  under  the  lands  descd  in  the  second  pt  of 

such  schdle  for  the  sum  of  £ :  And  whas  it  has  been  agrd  Purchase- 

that  the  whole  of  the  sd  pchase-moy  shl  be  pd  to  the  sd  A.  &  B.  ^^^  to 
jtly,  &  upon  their  jt  rect :    And  whas  the  sd  B.  has  agrd  to  yondors 
enter  into  such  covt  for  paymt  of  the  succession  duty  [and  ^  ^  " 
este  duty  if  any],  wch  will  become  payable  on  the  death  of  succeaaion 
the  sd  A.  in  respt  of  the  premes  hby  assured,  as  is  hinafter    ^*^" 
contd  :  NOW  THIS  INDEE  WITNETH,  that  in  psuance,  &c.,  Wit- 

&  in  conson  of  the  sum  of  £ now  pd  by  the  sd  C.  to  the  ^®"*.  ' 

sd  A.  &  B.  (the  rect,  &c.)>  they  the  sd  A.  &  B.  as  benefl  owners,  ment. 
in  exercise  of  every  power  or  authority  enablg  them  in  this 
behalf  under  or  by  virtue  of  the  sd  indre  of,  &c.,  or  any  other 
convce  or  assurce  subseqt  thto,  or  any  exceptn  or  reservon 
contd  in  any  such  convce  or  assurce  or  by  any  other  means 
whatsr,  do  &  each  of  them  doth  hby  appt,  &  as  &  accdg  to 
their  sevl  estes  &  intt,  &  by  way  of  further  assurce  do  &  each 
of  them  doth  hby  grt  &  confirm  unto  the  sd  C,  First,  all  those  Grant, 
closes  or  peels  of  land,  messes,  tenemts  &  hds,  situate,  &c.,  Surface 

Dubois 

parlarly  descd  in  the  first  pt  of  the  first  schdle  hto,  &  coloured 

in  the  plan  hto  annexed,  includg  all  mines  &  minis  in, 

upon,  or  under  the  same  lands  &  premes,  And  secondly,  all  Minonls. 
THE  coal  &  ironstone,  &  other  mines  &  minis  whatsr,  whether 
opened  &  in  workg  or  not,  wch  under  or  by  virtue  of  the 
exceptns  or  reservons  contd  in  the  respive  convces  or  assurces 
mentd  in  the  second  pt  of  the  first  schdle  hto  or  orwise  the  sd 
A.  &  B.  or  eir  of  them  are  or  is  entld  to  or  have  or  has  power 
to  appt  or  dispose  of,  lying  or  being  in  or  under  the  lands  & 
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compen- 
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words. 


hds  situate,  &c.,  yrch  are  parlarly  descd  in  such  second  pt  of 

the  sd  first  schdle,  &  are  coloured in  the  sd  map  or  plan, 

ToGB  WITH  all  such  liberties,  powers,  &  authorities  of  enterg 
upon  the  sd  lands  descd  in  the  second  pt  of  the  sd  first  schdle,  & 

coloured  in  the  sd  map  or  plan,  &  searchg  for,  workg, 

gettg,  dressg,  &  carry g  away  the  sd  coal,  ironstone,  &  other 
mines  &  minis,  &  makg  pits  or  shafts,  &  excavatg  &  drivg 
underground  levels,  passages,  adits,  &  headways,  laying  down 
tramways,  other  ways  &  roads  underground,  &  erectg  bldgs, 
engines,  pumps,  machy,  &  works,  &  stackg  or  laying  up  the 
minis  or  refuse  raised  out  of  the  sd  premes,  &  makg  roads  or 
tramways  over  the  surface  of  the  sd  lands  or  any  other  lands 
for  workg,  gettg,  &  carryg  away  the  sd  minis  or  orwise  in  relon 
thto,  as  under  or  by  virtue  of  the  sd  respive  convces  or  assurces 
mentd  in  the  second  pt  of  the  sd  first  schdle  hto  or  orwise,  the 
sd  A.  &  B.  or  eir  of  them  are  or  is  entld  to  or  have  or  has 
power  to  dispose  of.  But  subjt  to  such  liability  as  the  sd  A.  & 
B.  or  eir  of  them  are  or  is  subjt  to  of  makg  compenson  to  the 
surface  owners  or  occupiers  of  the  sd  lands  &  premes  descd  in 
the  second  pt  of  the  sd  first  schdle,  for  any  damage  or  injury 
done  or  caused  by  the  exercise  or  use  of  any  of  the  liberties 
&  authorities  afsd,  Toge  with  all  way-leaves,  watercourses, 
rt,  easemts,  &  appurts,  held,  used,  occupied,  or  enjoyed  in 
connon  with  any  of  the  mines  &  minis  hby  assured,  or  for 
workg,  obtaing,  gettg,  or  carryg  away  such  mines  &  minis  or 
the  produce  thof  or  orwise  in  relon  thto :  Habendum  to  C  in 
feCf  subjt  to  the  leases  or  agrmts  for  leases  mentd  in  the  sd  first 
schdle  hto,  p.  401  :  Provo  restrictg  liability  of  A.  d-  B.  under 
implied  covtsfor  title,  p.  419  ;  Covt  by  B.for  paymt  of  duties  on 
death  of  A.,  p.  429 ;  Acknmt  dc  undet-takg  by  A.  as  to  munimts, 
p.  426,  see  p.  524,  note.     In  wits,  &c. 

[^Schdle  of  peels  in  two  pts,  the  compenson  of  wch  is 

indicated  by  the  recitals, "l 

\Schdle  of  Munimts.'] 
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GEANT  of  Eight  of  Way.  (a)  pmo. 


Parties,  A.,  grtor,  1 ;  B.  &  C,  grtees,  2.      Recite  the  closg  of 


LXIX. 


a  lane  passg  through  lands  of  A.,  under  the  Highway  Act,  5  d-  & 
Will.  IV.  c.  50,  88.  84  to  92,  as  amended  by  the  Local  Govern^ 
ment  Act,  1894  (56  d  57  Vict  c.  73),  ss.  6,  13,  oji  f/ic'  applicon 
of  A.,  the  land  being  bounded  as  to  pt  by  a  farm  tC-  lands  vested 
in  B.  tO  C.  as  devisees  in  trust  under  the  will  of  X. :  And  whas  Agree- 
previously  to  the  applicon  for  the  sd  order  it  was  agrd  by  &  ™®°*' 
betn  the  pties  hto  that  the  sd  A.,  in  conson  of  the  sd  B.  &  C. 
consentg  to  &  not  opposg  such  applicon,  shd  exte  &  enter  into 
such  grt  &  covt  to  &  with  them  as  trees  of  the  will  of  the  sd 
X.,  for  securg  a  substituted  rt  of  way  over  the  lands  of  the  sd 
A.,  &  orwise,  as  are  hinafter  contd :    NOW  THIS  INDEE  Wit- 
"VNTITNETH  that  in  psuance  of  such  agrmt,  &  for  the  conson 
afsd,  the  sd  A.,  as  1}6n6fl  owner,  doth  hby  grt  unto  the  sd  B.  &  Grant. 
C.  their  hrs  &  assns  (b),  Full  &  free  rt  &  liberty  at  all  times  Right  of  • 
hrafter,  continue  as  at  p.  391,  along,  over,  &  upon  a  new  road  ^*^" 
or  lane  made  through  the  lands  of  the  sd  A.,  situate,  &c.,  betn 
the  points  marked,  &c.,  in  the  plan  drawn  in  the  margin  hrof, 
&  the  bridge  over  the  watercourse  as  shown  in  the  sd  plan,  & 

being feet  in  length,  & feet  in  width  (c),  And  the  sd  Covenant 

A.  doth  hby  covt  with  the  sd  B.  &  C,  their  hrs  &  assns,  that    ^  ^™"*°^- 

(o)  As  to  the  application  for  entry  of  notice  on  the  register  of  the  right  Registered 
against  the  servient  tenement,  see  L.  T.  E.  178.  ^*"^^* 

(b)  If  the  dominant  tenement  does  not  appear  from  the  earlier  part  of 

deed,  insert  **  owners  or  Owner  of  the  dominant  tenement.^' 

(c)  As  to  the  importance  of  defining  the  way,  see  Deacon  v.  South  Eastern 
Ry.  Co.,  61  L.  T.  377  j  W.  N.  1889,  79.  The  covenant  in  the  text  imposes 
a  perpetual  liability  on  A.  and  his  representatives,  which  is  most  incon- 
venient. Sometimes  the  words  following,  '*  to  the  intent  SO  far  as  the 
law  will  permit  to  bind  the  sd  lands,  &  the  pson  or  psons  from 

time  to  time  entled  to  or  intted  in  the  same,  but  not  so  as  to 
incur  any  psonal  liability  except  for  his  own  acts,"  are  inserted, 

but,  as  pointed  out,  ante,  p.  294,  the  assignees  of  A.  are  not  bound,  and  the 
restriction  of  the  covenants  to  A.'s  own  acts  may  be  a  little  hard  on  the 
grantees.    Perhaps  the  medium  course  may  be  adopted  of  restricting  th^ 

covenant  as  to  time  by  saying,  "  durg  the  period   of yrs  from 

the   date  of  these  psnts,"  instead  of  ''at  all  times  hrafter." 

The  owner  of  the  easement  has  a  right  to  repair  it :  Elph.  Introd.  128. 


584 


CONVEYANCES   ON   SALE. 


PREO. 
LXIX. 


Proviso. 


he  the  sd  A.,  his  hrs  &  assns,  will  at  his  or  their  own  cost  at 
all  times  hrafter,  keep  &  maintain  the  sd  new  lane  or  road  over 
wch  a  rt  of  way  is  hinbfe  grted,  includg  the  sd  bridge  over  the 
watercourse,  in  a  pper  state  of  repair  &  condon :  Provd 
ALWAYS  that  it  shall  be  Iful  for  the  sd  A.,  his  hrs  &  assns,  to 
place  &  keep  gates  at  the  points  marked,  &c.,  on  the  sd  plan, 
he  &  they  maintaing  such  gates  in  good  repair  &  condon. 
In  wits,  &c. 


PREO.    LXX. 


As  to  sales 
of  glebe 
lands. 

Eoclesiaa- 
tical  Leas* 
ins  ^^^ 


UWb« 
Act.  IS.^ 


CONVEYANCE  of  Glebe  land  by  a  Eector,  with  Consent 
of  the  Patron  and  the  Ecclesiastical  Commissioners 
under  the  Eeclesiastical  Leasing  Acts  {a)  to  a  County 

(a)  The  conveyanoe  in  this  case  is  made  under  the  Acts  which  have  the 
aboTe  misleading  short  title,  namely,  6  &  6  Vict.  c.  108  (1842) ;  21  <&  22 
Vict.  c.  57  (1858) ;  and  28  &  29  Vict.  c.  57  (the  latter  relating  only  to  sales 
for  perpetual  chief  rents).  The  authority  to  seU  is  given  by  the  Act  of 
1858,  s.  1.  As  to  the  consents  necessary,  see  the  Act  of  1842,  s.  20  ei  seq., 
and  the  Act  of  1858,  s.  1.  As  to  the  payment  of  the  purchase-money,  see 
the  Act  of  1858,  s.  2.  The  execution  of  the  conveyance  by  the  necessary 
consenting  parties  is  conclusive  that  the  Acts  have  been  complied  with, 
see  the  Act  of  1842,  s.  7.  By  the  Act  of  1858,  s.  1,  three  months'  notice  was 
to  be  given  to  the  bishop,  but  the  Glebe  Lands  Act,  1888,  s.  11,  substitutes 
for  this  the  notice  prescribed  by  the  rules  under  that  Act ;  see  Statutory 
Eules  and  Orders,  1892,  tit.  "  Benefice."  The  Act  of  1858,  by  s.  6  excepted 
out  of  its  operation  lands  capable  of  being  sold  under  14  &  15  Vict.  c.  104 
(extended  by  24  &  25  Vict.  c.  105,  s.  3,  to  rectors  and  vicars),  i.«.,  lands  sub- 
ject to  leases  renewable  under  the  old  practice,  but  as  that  Act  must  be 
almost  spent  the  exception  is  unimportant.  See  also  the  provisions  in  s.  3  of 
24  ^  2o  Vict.  c.  105,  giving  to  incumbents  all  the  powers  of  sale,  &c., 
possessed  by  any  Ecclesiastical  Corporation  under  any  Act  in  force.  A  list 
of  the  statutes  authorising  sales  by  Ecclesiastical  Corporations  will  be  found 
in  the  index  to  the  statutes  in  force  under  the  head  Corpobation  (2) 
EccLSSiABTiCAL  (o).  As  to  a  sale  by  the  incumbent  of  registered  land, 
8«o  L.  T.  A.  1897,  8. 15 ;  L.  T.  E.  198, 199. 

The  Glebe  Lands  Act,  1888  (51  &  52  Vict.  c.  20),  has  created  a  new  mode  of 
porocedare  for  the  sale  of  glebe  lands  under  the  sanction  of  the  Land 
Commissioners  (now  the  Board  of  Agriculture)  in  lieu  of  the  Ecclesiastical 
Commissioners,  and  with  an  enlarged  range  of  investment  for  the  purchase- 
ittCtfiey  ;  but  by  8. 11  the  powers  of  sale  under  the  Ecclesiastical  Leasing  Acts 
ay«  kept  alive ;  and  by  s.  6,  the  Act  is  not  to  apply  to  land  subject  to  a  lease 
fv^  originally  more  than  21  years,  or  where  the  rent  ia  less  than  two-thirds 
th«  fuU  value.  If  the  sale  were  made  under  that  Act  the  Board  of  Agri- 
oultiue  would  not  be  made  parties,  but  the  order  of  the  Board  sanctioning 
th«  sale  would  be  recited.  See  the  rules  under  the  Act  in  W.  N.  (1897), 
|kll7. 
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Council  (t).    Grant  and  Ebsbrvation  of  Eights  of  fbwj.  lxx. 
Way. 

Parties,  A.,    "  rector  of  the  rectory  &  parish   church  of 
,  in  the  coy  of ,"  1 ;  B.;  "  patron  of  the  sd  rectory," 


2 ;   the  Ecclesiastical  Commrs  for    England,    8 ;   the    Coy 

Council  of  the  administrative  coy    of  (hinafter   called 

the  Coy  Council),  4.      Recite  seisin  of  rector:  And  whas  it  Agreement 
has  been  made  to  appear  to  the  satisfon  of  the  sd  Commrs,  ^^^  ^^' 
that  the  sd  pee  of  land  may  to  the  permanent  advantage  of 
the  este  &  endowmts  belonging  to  the  sd  rectory,  be   sold 
for  the  sum  &  in  mner  hinafter  mentd :   And  whas  at  a 

meetg  of  the  Coy  Council  held  on  the day  of  it 

was    resolved  on  the  recommendon   of  the  main  roads  & 

bridges  committee  that  a   sum  not  exceedg  £ shd  be 

grted  out  of  the  coy  fund  to  enable  the  sd  committee  to 
pchase  the  sd  pee  of  land.  And  whas  the  sd  A.,  with  the 
consent  of  the  sd  B.,  as  patron  of  the  sd  rectory,  &  with  the 
approval  of  the  sd  Commrs,  has  agrd  to  sell  &  the  Coy 
Council  has  agrd  to  pchase,  the  fee  simple  in  posson  of  the 
sd  pee  of  land,  together  with  the  rt  of  way  hby  grt  over  other 
pts  of  the  glebe  lands  of  the  sd  rectory,  free  from  all  chges 
&  incumbces,  but  subjt  to  such  reservon  as  is  hinafter  contd, 
at  the  price  of  £ :  And  whas  due  notice  of  the  sd  pro-  Notice 

civen  to 

posed  sale  was  given  to  the  Et  Revd Lord  Bishop  of  Bishop. 


on  the  day  of  last :   NOW  THIS  INDRE  Wit- 

nesseth. 


WITNETH  that  in  psuance  of  the  sd  agreemt,  &  in  conson 
of  the  sum  of  £ pd  by  the  treasurer  of  the  sd  coy  out  of 

(b)  See  the  Local  Government  (England  and  Wales)  Act,  1888  (51  &  52  As  to  con- 
vict, c.  41),  8.  65,  giving  power  to  acquire  land,  and  incorporating  the  ▼oy»n<»8  to 
provisions  of  as.  176,  177,  and  178  of  the  Public  Health  Act,  1875 ;  s.  79,  ^Jf^Jfj, 
sub-6.  (1),  as  to  the  corporate  name,  and  dispensing  with  a  licence  in 
mortmain ;  s.  79,  sub-s.  (3),  incorporating  the  various  enactments  relative 
to  the  acquisition  of  land  on  behalf  of  County  or  Quarter  Sessions  or  Justices ; 
and  s.  80,  as  to  payments  out  of  the  County  Fund.  See  also  as  to  dwellings 
for  the  working  classes,  the  Housing  of  the  Working  Classes  Act,  1890 
(58  &  54  Vict.  c.  70) ;  and  as  to  the  acquisition  of  land  for  volunteer  corps, 
the  Military  Lands  Act,  1892  (55  &  56  Vict.  c.  43)  ;  and  as  to  the  acquisition 
of  land  by  various  local  authorities,  see  Vol.  II.,  pp.  261,  262,  note.  If  the 
poipooe  for  which  the  land  is  acquired  amounts  to  a  "charitable  use,"  the 
requirements  of  Part  II.  of  the  Mortmain  Act,  1888  (51  &  52  Vict.  c.  42),  as 
to  enrolment  and  otherwise,  must  be  complied  with,  except  in  cases  falling 
within  the  Mortmain  Act,  1892  (55  &  56  Vict.  c.  4).  As  to  registration, 
see  L.  T.  B.  95,  97. 
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PR  EC.  Lxx.  the  coy  fund  to  the  acct  of  the  Ecclesiastical  Commrs  at  the 
Bank  of  England,  as  directed  by  the  sd  Ecclesiastical 
Commrs  in  that  behalf  (the  paymt  of  wch  sd  sum  is  intd  to 
be  acknowed  by  a  mem  indorsed  on  these  psnts  (a),  & 
the  paymt  whof  the  sd  Commrs  do  hby  acknowe,  the  sd  A., 
with  the  consent  (hby  testified)  of  the  sd  B.,  as  patron  of 

the   sd  rectory  of    ,    &  also   with   the  approval    (hby 

testified)  of  the  sd  Ecclesiastical  Commrs,  &  in  psuance  of 
the  power  or  authority  in  that  behalf  given  to  him  by  the 
Ecclesiastical  Leasing  Acts,  &  of  every  other  power  or 
authority  enablg  him  in  this  behalf  doth  hby  grt  unto  the 
Coy  Council,  peels,  p.  385,  Togr  with,  H  of  xcay,  p.  891 : 
Reaervon  to  "  the  sd  A.,  his  succors  &  assns,"  of  H  of  way, 
p.  398 :  To  hold  the  same  Unto  &  to  the  use  of  the  Coy 
Council,  their  succors  &  assns,  Subjt  to  the  reservon  hinbfe 
contd,  &  also  subjt  to  the  tithe  commuton  rent-chge  (if  any), 
&  to  all  other  (if  any),  duties,  paymts,  &  obligons,  eccle- 
siastical &  civil,  chged  upon  or  payable  out  of  the  sd  pr ernes 
hby  grted,  &  to  all  rts  of  way  &  easemts  (if  any)  affectg  the 
same  ;  Covt  by  A.  agst  incumbees,  p.  414  {b).     In  wits,  cfec. 


Grant. 


Haben- 
dum. 


PREC.  LXXI. 


Recitals. 

Title  to 
reversion. 

Lease  for 
lives. 

Reversion 
vested  in 


CONVEYANCE  by  the  Ecclesiastical  Commissioners 
of  the  Eeversion  of  Lands  mid  Tithe  Bent- 
CHAROE  on  other  lauds  Expectant  on  a  Lease  for 
Lives  (c). 

Parties,  The  Ecclesiastical  Commrs  for  England,  1 ;  A. 
&  B.,  the  holders  of  the  lease  for  lives,  2 ;  C,  pchaser^  3. 
Whas  the  pees  of  land,  tithe  rent-chge  or  rent-chges,  &  hds 
hinafter    mentd    were    formerly  pt   of  the  possons  of  the 

Archbishop  [Bishop]  of in  rt  of  his  See ;  Recite   lease 

for  lives  of  lands   dt  tithes   on  other  lands;   And   whas    by 
virtue  of  the  sevl  Acts  of  Parliamt  relatg  to  the  sd  Eccle- 

(a)  See  p.  383,  note. 

(b)  See  p.  407^  note.    Incumbents  seUing  under  the  above  Acts  do  not 
usually  give  covenants  for  title. 

(c)  See  the  Acts  referred  to  in  2  Dav.  Prec.,  pt.  1,  p.  460,  note ;  and 
Phillimore  on  Ecclesiastical  Law,  pp.  1658  et  seq. 
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siastical  Commrs,  &  of  an  Order  of  her  Majesty  in  Council,  prwj.  lxxi. 
dated,  &c.,  &  duly  published  in  the  London  Gazette  on  the  Ecciosias- 
day  of ,  ratifying  a  scheme  of  the  sd  Ecclesiastical  ticai  Com- 

•^  .  miasioners. 

Comnirs  thrin  recited  or  refd  to,  the  revon  of  the  sd  pees  of 
land,  tithe  rent-chge,  &  premes,  comprd  in  the  sd  lease  of, 
&c.,  &  the  rent  reserved  by  the  same  lease  became  vested  in 
the  sd  Ecclesiastical  Commrs  for  the  pposes  of  the  sd  Acts : 
And  whas  by  an  Order  of  her  Majesty  in  Council  Coii6nna- 
dated,  &c.,  &  published  in  the  London  Gazette  of,  &c.,  ratifying  scheme. 
a  scheme  of  the  Ecclesiastical  Commrs  thrin  recited  or  referred 
to,  the  Ecclesiastical  Commrs  are  authorised  to  dispose  of  the 
sd  premes  in  reversion  expectant  on  the  sd  lease  with  the  con- 
sent  of  the   sd   A.   &  B. ;  And  whas  the  sd   Ecclesiastical  Contract 

y/vvi    col  A 

Commrs,  in  psuance  of  their  sd  Acts,  &  the  sd  lastly  mentd 
Order  in  Council,  have  with  the  consent  (hby  testified)  of  the 
sd  A.  &  B.,  agrd  with  the  sd  C.  for  the  sale  to  him  of  the 
revon,  este,  &  intt  of  the  sd  Commrs  in  the  sd  lands,  tithe 
rent-chge,  &  premes  comprd  in  or  subjt  to  the  sd  lease,  subjt 

as  hinafter  mentd,  for  the  sum  of  £ ,  being  the  conson  wch 

upon  due  calculon  &  inquiry  has  appeared  to  the  sd  Commrs 
to  be  just  &  reasble :  NOW  THIS  INDRE  WITNETH  that  Wit- 
in   psuance  of   the   sd   agrmt,   &   in  conson  of  the  sum  of 

£ ,  now  pd  by  the  sd  C.  to  the  acct  of  the  Ecclesiastical 

Commrs  at  the  Bank  of  England,  as  directed  by  the  sd 
Commrs  in  that  behalf  (the  rect  of  wch  sd  sum  is  intd  to  be 
acknowed  by  a  mem  endorsed  on  these  psnts  &  the  paymt 
whof  the  sd  Commrs  do  also  hby  acknowe),  They,  the  sd 
Ecclesiastical   Commrs  for  England,   in  psuance  of  the  sd 

Order  in  Council  of  the day  of  ,  &  of  every  or  any 

other  power  or  authority  enablg  them  in  this  behalf,  &  as 
&  accdg  to  their  revon,  este,  &  intt,  &  with  the  consent  (hby 
testified)  of  the  sd  A.  &  B.  as  the  psns  in  whom  the  sd  lease 
is  now  legally  vested,  do  hby  grt  unto  the  sd  C,  All  that  ^^ant. 
the  revon  in  fee  simple  expectant  upon  the  determinon 
of  the  hinbfe  recited  lease,  &  all  other  the  este  &  intt  (if 
any)  of  the  sd  Ecclesiastical  Commrs  of  &  in,  1st,  All  those  Parcels. 
pees  or  peels  of  land,  &c.,  &  2ndly,  All  that  or  those   the 

sd  tithe  commuton  rent-chge  or  rent-chges,  amtg  to  £ 

p.a.,  arisg  or  payable  in  respt  of  the  lands  in  the  parish 
of  ,  in   the  coy   of  ,   wch   are   parlarly  mentd  or 
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pREo.  Lxxr.  descd  in  the  schdle  hto,  but  variable  accdg  to  the   provons 
of  the  Acts,  for  the  commuton  of  tithes,  togr  with  all  powers, 
rts,  &  remedies,  for  the  recovery  of  such  rent-chge  or  rent- 
Haben-        chges :  Habendum  to  C.  in  fee,  p.  401,  Subjt  to  all   rts  of 
dum.  ^g^y  4.  other  easemts,  &  subjt  to  &  chged  with  all  tithes  or 

rent-chges  payable  in  lieu  thof,  &  all  rates,  taxes,  chges,  & 
outgoings  whatsr  by  law  affectg  the  same  resply  :  Covt  by  Eccle- 
siastical Commrs  agst  incumbces,  see  p.  675,  note.    In  wits,  &c. 


pRKc.  CONVEYANCE  on  Sale  of  Freeholds  by  a  Company 

tn   VOLUNTARY  LIQUIDATION  (a). 

Parties,  The Co  Limd  in  liquidon  (hinaftr  called  the 

Co),  1 ;  A.  of &  B.,  of ,  liqtiidors  of  the  Co.,  2 ;  &  C, 

of iicliascr,  8.   Recite  convce  to  Co,  p.  856  :  Whas  a  special 

resolon  of  the  Co  passed  &  confirmed  at  meetgs  of  the  Co  held 

on  the day  of ,  & day  of required  the  Co 

to  be  wound  up  voluntarily  &  appted  the  sd  A.  &  B.  to  be 

resply  \pr  whas  the  Co  on  the  day  of  ,  passed  an 

extraordinary  resolon  to  the  effect  that  it  had  been  proved  to 
their  satisfon  that  the  Co  could  not  by  reason  of  its  liabilities 
continue  its  business  &  that  it  was  advisable  to  wind  up  the 
same  &  that  the  sd  A.  &  B.,  shd  be]  the  liquidors  of  the  Co 
for  the  ppose  of  such  windg-up.  And  whas  notice  [s]  of  the  sd 
resolon  [s]  was  [were]  published  in  the  London  Gazette  of 

the day  of [& day  of ]  :  And  whas  the  sd 

A.  &  B.  in  the  name  &  on  the  behalf  of  the  Co  have  agrd, 
continue  acjrmt  for  sale,  p.  878.     NOW  THIS  INDKE   WIT 

NETH  that  in  psuance,  &c.,  &  in  conson  of  the  sum  of  £ , 

now  to  the  sd  A.  &  B.  pd  by  the  sd  C,  the  receipt  whof  the  sd 
A.  &  B.  &  the  Co  do  hby  acknowe  they  the  sd  A.  &  B.  as 
trees  in  the  name  of  &  on  behalf  of  the  Co  do  hby  grt  &  the 
Co  as  benefl  owner  doth  hby  grt  &  confirm  unto  the  sd  C,  peels, 
p.  385,  habendum  to  C,  in  fee  simple,  p.  401.  In  wits,  &c. 
See  p.  618,  form  xv. 

(a)  See  25  &  26  Vict.  c.  89,  b.  129  et  seq.  The  legal  estate  remains  in  the 
Company,  but  the  beneficial  interest  is  in  the  liquidators.  Be  OrientaZ  Inland 
Steam  Co.,  L.  £.  9  Ch.  at  p.  560;  Re  Ehsworth  and  Tidy,  42  Ch.  D.  at  p.  49. 
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LXXIIL 

ASSIGNMENT  0/ Charge  in  respect  0/ Redeemed  prw. 

Land  Tax  (b).  "^' 

Parties,  A.,  lendory  1 ;  B.,  pchaser,  2.     Whas  by  a  certfe  Recitals, 
bearg  date,  &c.,  under  the  respive  hands  &  seals  of  two  of  the  Certificate 

of  rfliiflTnti- 

Commrs  apptd  for  the  pposes  of  the  Act  42  Geo.  3,  c.  116,  tion. 
the  sd  Commrs  certified  that  they  had  agrd  with  X.  for  the 

redmon  by  him  of  £ land  tax,  being  the  land  tax  chged 

upon  a  messe,  &c.,  assessed  in  the  land  tax  assessmt  of  the  sd 
parish  as  thrin  mentd  (wch  premes  were  held  by  the  sd  X.  as 
benefl  lessee  for  a  certn  term  of  yrs  thrin)  &  the  conson  for 
such  pchase  was  stated  by  an  endorsemt  on  the  sd  certfe  to  be 

the  sum  of  £ :  And  whas  the  sd  sum  of  £ was  dulv 

pd  by  the  sd  X.  in  psuance  of  the  sd  contract  as  appears  by 

the  certfe  of  the  Deputy  Recr-Genl  of  the  Coy  of endorsed 

on  the  sd  certfe,  &  the  sd  certfe  was  duly  registd  psuant  to  the 
dirons  of  the  sd  Act,  &  the  sd  premes  thrupon  became  wholly 
freed  &  exonerated  from  the  land  tax  &  chgeable  with  the  sum 

of  £ ,  being  the  amt  of  the  moys  pd  by  the  sd  X.  as  the 

conson  for  the  redmon  of  the  sd  land  tax,  &  with  the  paymt 

of  the  yrly  sum  of   £ ,  being  the  amt  of  the  land    tax 

redeemed,  by  way  of  intt  thron  for  the  benefit  of  the  sd  X., 
Recite  devolon  of  dig e  in  respt  of  redeemed  land  tax  to  A.; 
And  whas  the  sd  A.  has  agrd  with  the  sd  B.  for  the  absolute  Agree- 

sale  to  him  of  the  sd  sum  of  £ chgeable  on  the  sd  messe  ™®"*' 

&  premes  togr  with  the  sd  yrly  sum  of  £ ,  payable  by  way 

of  intt  thron  as  af  sd  &  all  benefit  under  the  sd  recited  contract 

for  the  sum  of  £ :  NOW  THIS  INDRE  WITNETH  that 

in  psuance,  &c.,  &  in  conson,  &c.  (the  rect,  &c.),  the  sd  A.,  as 
benefl  owner,  doth  hby  grt  &  assn  unto  the  sd  B.     All  that  the  Assign- 

sd  sum  of   £ with  wch  the  sd  messe  &  premes  became  ™*"*" 

chgeable  for  the  benefit  of  the  sd  X.,  as  hinbfe  is  mentd  &  also 

the  sd  yrly  siun  of  £ payable  by  way  of  intt  for  the  sd  sum 

of  £ as  afsd  &  all  future  paymts  thof  togr  with  the  sd  recited 

contract  for  redmon  of  the  sd  land  tax  &  the  full  benefit  thof 
To  hold  the  same  unto  the  sd  B.  absolutely.     In  wits,  &c. 

(&)  The  redemption  of  the  land  tax  in  the  case  in  the  text  was  effected  As  to  the 
under  42  Geo.  S,  c.  116.    Now  it  is  effected  under  58  Geo.  8,  c.  123;  see  redemption 
Boordin  on  Land  Tax ;  or  under  the  Finance  Act,  1896  (69  &  60  Vict.  c.  28),  ^^  ^^^^ 
8.82. 
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PREC. 
LXXIV. 


Recitals. 


Basiness. 


Title  to 
l)la]it,  &c. 


Shares  in 
business. 


Contract. 


LXXIV. 

ASSIGNMENT  of  the  Goodwill  and  Plant  of  a  Business 
by  Partners,  and  of  Leaseholds  t^ested  in  one 
Partner  in  Trust  for  the  Firm.  Covenants  by 
Vendors  Not  to  Carry  on  Business  (a),  and  by  the 
Purchaser  to  pay  a  Share  of  the  Gross  Ebceipts 
during  a  limited  time  to  the  Vendors. 

Parties,  A.  &  B.,  vendors  (hinafter  called  the  vendors),  1 ; 
C,  pchaser  (hinafter  called  the  pchaser),  2.  Recite  lease  to  A,^ 
p.  364 :  And  whas  the  vendors  have  for  some  time  past  carried 

on  the  business  of in  the  sd  messe  &  premes  comprd  in 

the  sd  lease  as  coptners,  &  the  sd  messe  &  premes  are  ptnp 
ppty,  although  no  formal  assnmt  or  declon  of  trust  thof  has 
been  exted  by  the  sd  A. :  And  whas  the  vendors  are  also  entled 
to  certn  fixed  machy  &  plant,  and  fixtures,  used  in  their  sd 
business,  wch  are  specified  in  the  first  schdle  hto,  and  also  to 
the  movable  machy  &  plant,  utensils,  materials  for  manu- 
facture, stk-in-trade,  &  chattels,  specified  in  the  second  schdle 
hto,  &  also  to  certn  book  debts,  the  parlars  whof  are  specified 
in  the  third  schdle  hto,  &  have  also  entd  into  or  are  entled  to 
the  benefit  of  certn  contracts  &  orders,  wch  are  mentd  in  the 
4th  schdle  hto,  for  the  supply  of  goods  manufactured  or  sold 
by  them ;  [And  whas  the  vendors  are  entled  to  the  sd  business 
&  ptnp  ppty  in  the  shares  follg,  namely,  the  sd  A.  to  three  eql 
fourth  pts  thof,  &  the  sd  B.  to  the  remaing  fourth  pt  thof] : 
And  whas  the  vendors  h£^ve  agrd  with  the  pchaser  for  the  sale 
to  him  of  the  {b)  goodwill  of  the  sd  business,  togr  with  the  sd 
messe,  fixed  machy  &  plant,  fixtures,  &  book  debts,  &  the 

benefit  of  the  sd  contracts  &  orders,  for  the  sum  of  £ ,  & 

such  share  of  the  gross  earngs  &  rects  in  respt  of  the  sd 
business  as  is  hinafter  covted  to  be  pd  by  the  pchaser :  And 
WHAS  the  vendors  have  also  agrd  with  the  pchaser  for  the  sale 
to  him  of  the  sd  movable  machy  (c)  &  plant,  utensils,  materials 


(a)  As  to  covenants  of  this  nature,  see  p.  31,  note,  and  Lindley  on  Part- 
nership, p.  438  et  seq.,  and  cases  there  referred  to. 

(5)  As  to  goodwill,  see  p.  342,  note. 

(c)  Where  movable  chattels  which  are  transferable  by  delivery  are  sold 
together  with  property  which  can  only  be  transferred  by  a  conveyance 
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for  manufacture,  manufactured  goods,  stk -in-trade,  &  chattels      i'rkc 

specified  in  the  second  schdle  hto,  for  the  sum  of  & :  And      ^.!lf!I* 

WHAS  it  has  been  also  agrd  that  the  assnmt  to  be  exted  for 
the  ppose  of  carrying  out  the  sd  sale  shl  contain  the  covts  & 
provons  hinafter  expd:    NOW   THIS   INDEE   WITNETH,  Wit- 
that  in  psuance,  &c.,  consan  (the  rect,  &c.),  &  of  the  covt  by 
the  pchaser  hinafter  contd,  the  vendors  as  benefl  owners,  accdg  ment  of 
to  the  respive  estes  &  intts,  legal  or  equitable,  to  wch  they  are  ^®*^^°^^- 
resply  entled  in  the  sd  leasehd  premes  as  hinbfe  recited,  &  all 
other,  if  any,  their  respive  estes  or  intts  thrin,  do  resply  hby 
assn  unto  the  pchaser,  complete  the  assnjjit  of  the  leasehds, 
"  &  the  fixed  machy  &  fixtures  in  &  upon  the  sd  premes  "  (d), 
d'  habendum  as  in  Precedent  vii.:  AND  THIS   INDEE  ALSO  Furthei- 
WITNETH,  &c.,  they,  the  vendors,  as  benefl  owners,  accdg  to 
the  respive  estes  &  intts  to  wch  they  are  resply  entled  as 
hinbfe  appears,  &  all  other,  if  any,  their  respive  estes  or  intts 
thrin,  do  resply  hby  assn  unto  the  pchaser.  All  that  the  Assign- 
goodwill,  intt,  &  connon  of  them,  the  vendors,  &  each  of  them,  ^odw^i, 

&c.  (e). 

separate  prices  for  the  chattels  and  other  property  should  be  stated  in  the 
preliminary  agpreement,  as  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  58 
(I),  only  authorises  the  consideration  for  the  whole  property  contracted 
to  be  sold  to  be  apportioned  where  the  property  is  conveyed  in  separate 
parts  by  different  instruments. 

If  the  chattels  are  actuaUy  conveyed  by  deed,  ad  valorem  duty  on  their 
price  is  payable ;  but  if  the  deed  only  contains  a  contract  for  their  saJe^  this 
ad  valorem  duty  is  not  payable:  ib.,  s.  59  (1).  Where  the  contract,  and 
probably  where,  as  in  the  text,  a  recital  of  the  contract  is  contained  in  a 
deed  conveying  other  property,  a  10s.  6d.  stamp  appears  to  be  required  in 
addition  to  the  ad  vcUorem  stamp  in  respect  of  the  other  property ;  tb.,  s.  4. 
In  either  case  the  deed  is  a  Bill  of  Sale  within  the  meaning  of  the  Bills  of 
Sale  Act,  1878  (41  &  42  Vict.  c.  31)  ;  but  if  possession  of  the  chattels  is  taken 
immediately  after  the  execution  of  the  deed  this  appears  to  be  immaterial. 
See  the  note  on  Stamps  on  Contracts  in  Miscellaneous  Fbecedents. 

(d)  The  mention  of  the  fixed  machinery  does  not  make  the  deed  a  Bill  of 
Sale :  Be  Brooke,  [1894]  2  Ch.  600. 

(e)  Goodwill  is  "property"  within  the  Stamp  Act  (Potter  v.  Commisnoners,  As  to 

4'c.,  10  Exch.  147)  ;  and  not  being  "goods"  within  the  exception  in  the   stamp  duty 
Stamp  Act,  1891,  referred  to  above,  p.  343,  note,  the  assignment  thereof  (if   °°^*?„°^ 
there  is  no  preliminary  contract  so  stamped)  is  chargeable  with  ad  valorem  *      ^^^^ 
duty  as  a  conveyance ;  and  if  the  purchaser  takes  upon  himself  and  indemni- 
fies the  vendor  against  the  debts,  additional  duty  would  be  payable  on  the 
amount  of  the  debts  as  part  of  the  consideration  under  s.  57  of  the  Act 
of  1891.     A  mere  contract  for  the  sale  of  a  goodwill  on  certain  conditions 
precedent  being  fulfilled  was  not  chargeable  as  a  transfer  (Commissioners, 
^'c,  T.  Angus,  23  Q.  B.  D.  579) ;  but  now,  if  there  is  a  preliminary  contract, 
the  ad  valorem  duty  is,  under  s.  59  of  the  Act  of  1891,  imposed  on  the 
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of,  in,  &  concerng  the  sd  business  of 


&  also  all  the 


Covenant 
by  C.  to 
pay  Bbare 
of  gross 
receipts 
{b). 


Proviso  in 
case  of 
gross 
receipts 
falling  off. 

Covenant 
not  to 
revoke 
powers. 


Not  to 
carry  on 
trade  (d)» 


sd  book  debts,  &  also  their  respive  intts  in  &  under  the  sd 
contracts  &  orders,  Power  of  atty,  p.  484  (a) :  To  hold 
the  same  Unto  the  pchaser,  absolutely :  Govt  by  the  pchaser 
with  the  vendars,  &  septely   with   each    of    them,   that  he, 

the  pchaser,  will  carry  on  (c)  the  business  of  in  the  sd 

messe  &  premes  first  hinbfe  assned  for  &  during  the  term  of 

yrs  from  the  date  of  these  psnts,  if  he,  the  pchaser,  &  eir 

of  them,  the  vendors,  shl  so  long  live,  &  further  will  pay  to  the 
vendors,  or  the  survor  of  them,  for  &  in  respt  of  each  of  the 

successive  yrs  ending  on  the day  of ,  of  the  sd  term 

of yrs,  if  the  pchaser,  &  also  the  vendors,  or  one  of  them, 

shl  be  living  at  the  end  of  each  respive  yr,  one  eql pt  of 

the  gross  eamgs  &  rects  in  respt  of  the  sd  business,  witht  any 
dedon  whatsr  except  the  rent  payable  under  the  sd  indre  of 
lease,  such  one  eql pt  to  be  pd  on  or  bfe  the day  of 


next  after  the  end  of  the  yr  in  respt  of  wch  it  shl  become 

due  as  afsd :  Provd  always  &  it  is  hby  agrd  &  decld  that  in 
case  the  sd  gross  eamgs  &  rects  in  respt  of  the  sd  business, 
witht  any  dedon  save  as  afsd,  in  any  yr  of  the  sd  last  mentd 

term,  shl  be  less  than  the  sum  of  £ ,  then  the  pchaser  shl 

not  be  required  to  make  any  paymt  in  respt  of  such  yr :  Jt  (C 
sevl  covts  by  the  vendors  that  they,  the  vendors,  will  not, 
nor  will  eir  of  them,  or  the  exs  or  ads  of  eir  of  them,  revoke 
any  of  the  powers  or  authorities  hinbfe  given  to  the  pchaser, 
or  rece  or  rele  any  of  the  debts  hby  assned,  or  rece  any 
moy  or  goods  wch  may  become  receivable,  under  any  of 
the  contracts  or  orders,  the  benefit  whof  is  hinbfe  assned,  or 
rele  any  of  such  contracts  or  orders :  And  further,  that  they, 
the  vendors,  will  not,  nor  will  eir  of  them,  nor  will  the  wife  or 
widow  of  eir  of  them  (^0,  at  any  time  or  times  hrafter  [during 
the  term  of yrs  from  the  date  of  these  psnts],  eir  alone  or 

contract.  An  agreement  for  the  sale  of  a  legal  interest  in  land  and  in  the  good- 
will attached  thereto  requires  an  ad  valorem  stamp  on  the  apportioned  yalue 
of  the  goodwiU :  West  London,  ^c,  t.  Commissioners,  ^c,  [1898]  2  Q.  B.  507. 

(a)  As  to  making  this  power  irrevocable^  see  p.  183,  note.- 

(b)  See  the  Partnership  Act,  1890  (63  &  64  Vict.  c.  39),  s.  2  (2),  (8)  (e), 
s.  8. 

(c)  See  Melntyre  ▼.  Belcher,  14  C.  B.  N.  S.  664. 

(d)  Compare  bond  for  this  purpose,  p.  224. 

(e)  Smith  V.  Haneock,  [1894]  2  Ch.  377. 
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jtly,  or  in  ptmp  with  any  other  pson  or  psons  whomsr,  directly  frw- 
or  indirectly,  eir  by  themselves,  himself  or  herself,  or  as  agents  '^' 
or  agent  or  orwise,  carry  on,  manage,  or  be  concerned,  engaged, 

or  intted  in  the  business  of ,  within miles  [measured 

along  the  highway]  from afsd  [in  any  pt  of  the  United 

Kingdom]  [&  will  not  authorise  their,  his  or  her  name,  or  the 

name  of  the  sd  firm  of ,  to  be  used  in  any  way  for  the 

ppose  of  any  such  business  in. any  pt  of  the  United  Kingdom 
by  any  pson  or  psons  other  than  the  pchaser,  his  exs,  ads,  & 
assns  (/)] :  [And  fubtheb,  that  the  sd  B.  will,  at  all  reasble  To  intro- 

times  durg  the  space  of months  from  the  date  of  these  ^^^^Z' 

psnts,  in  case  he  shl  so  long  live,  at  the  reqt  &  at  the  expse  of  customers 
the  pchaser  [accompany  him  &]  introduce  him  to  the 
customers,  agents,  ppals,  &  correspondents  of  the  vendors  in 
their  sd  business,  &  use  his  utmost  reasble  endeavours  to 
secure  to  the  pchaser  the  full  benefit  &  advantage  of  the 
connon  of  them,  the  vendors,  in  the  sd  business] :  [Provd 

AiiWAYS  that  the  sd  B.  shl  not  be  bound  to  go  more  than 

miles  from afsd,  or  to  attend  psonally  at  the  oflSces  of  the 

sd  business  for  the  pposes  last  afsd] :  [//*  the  mitstandg  book 

debts  are  retained  by  the  rendws  thefoUg  clause  may  be  inserted : 

Provd  always,  that  the  vendors,  their  exs  or  ads  shl  be  entled  Vendors  to 

to  use  the  oflSces  of  the  business,  &  to  have  access  thto,  &  to  ^  UkSdT^ 

the  books  &  accts  thof,  so  long  &  to  such  extent  as  may  be 

necy  for  gettg  in  the  outstandg  book  debts  due  &  owg  to  them, 

<fe  for  windg  up  their  business  genlly :]  Covt  by  the  pchaser  Purchaaer 

icxth  vendors,  d-  icith  each  of  them,  for  indemnity  agst  rent  ti  *P  *°" 

covts  of  lease,  p.  427 :  And  that  the  pchaser,  his  hrs,  exs,  or  vendom 

ads,  will  at  all  times  keep  the  vendors,  &  each  of  them,  &  J^i|**^c 

their  respive  hrs,  exs,  &  ads,  indemnified  in  respt  of  the  sd  ^^ 

contracts  or  orders,  the  benefit  whof  is  hby  assned,  &  agst  all  contra^.  ^ 

pcdgs,  costs,  damages,  claims,  demands,  &  liability  by  reason 

of  the  non-pformce  or  non-exon  of  the  sd  sevl  contracts  or 

orders:    [And  the  pchaser  doth   hby  bind  himself  to   the  Coyenant 

vendors  resply  &  their  respive  exs  &  ads  in  the  sum  of  £ namwor 

as  ascertained  &  liquidated  damages  that,  in  carrying  on  the  vendors, 
sd  business,  the  pchaser,  his  exs  or  ads,  or  his  firm  or  his  or 


(/)  Ab  to  the  right  of  the  purchaaer  to  use  the  vendor's  name,  see  Levy  v. 
Walker,  10  Ch.  D.  436 ;  Tkynne  v.  Shove,  45  Ch.  D.  677. 

K.B. — ^VOL.  I.  88 
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their  nssns,  will  not  trade  in  or  make  use  of  the  names  of  the 
vendors  or  eir  of  them,  or  the  name  of  their  sd  firm,  or  let  any 
of  such  names  appear  on  any  invoice,  labels,  or  trade-marks, 
or  in  any  other  way  connected  with  the  sd  business :  Proyd 
ALWAYS  that  the  pchaser,  his  exs  or  ads,  &c.,  shl  be  at  liberty 
at  all  times  hrafter  &  for  all  pposes  connected  with  the  sd 
business,  to  use  &  employ  after  his  or  their  own  name  or 

names  the  words  "succors  to ,"  &  for  the  period  of  twelve 

calr  months  from  the  date  of  these  psnts  to  retain  the  name 

of  the  sd  firm  of on  the  labels  as  the  same  now  appears.] 

In  wits,  &c.  (a). 

irhe  Schdles.'] 


PRIO. 
LXXV. 


Recitals. 


Transfer. 


LXXV. 

TRANSFER  by  Endorsement  of  Contract  ^rrr  Purchase 
of  real  estate  Pending  Investigation  of  title  at  an 
increased  price. 


MEM  OF  AGRMT  made  the 


day  of 


Betn 


A.,  of,  &c.,  of  the  one  pt,  &  B.,  of,  &c.  (hinafter  called  the 
pchaser),  of  the  other  pt.  Whas  since  the  date  of  the  within 
written  agrmt  the  abstract  of  title  to  the  within  mentd  ppty 

has  been  delivered  to  Messrs. ,  the  solors  of  the  sd  A., 

who  have  taken  the  opinion  of  counsel  upon  the  title  &  for- 
warded  requons  thron  to  Messrs. ,  the  solors  for  the 

within  named  vendors. 

Now  it  is  hby  agrd  as  follows : — 

1.  In  conson  of  the  paymt  by  the  pchaser  to  the  sd  A.  of 

the  sum  of  £ ,  the  increase  in  the  lyricc  (the  rect,  &c.),  the 

sd  A.  hby  assns  to  the  pchaser  all  the  equitable  este  &  intt 
of  the  sd  A.  in  the  within  mentd  ppty  by  virtue  of  the  within 
written  agrmt  togr  with  the  benefit  of  the  sd  agrmt,  &  togr 
also  with  all  his  rt,  title  &  intt  to  &  in  the  within  mentd 
deposit  moy  of  £ . 

(a)  For  the  protection  of  the  purchaser,  notice  of  the  transfer  should  be 
given  to  the  parties  to  the  contracts  and  orders,  and  to  the  debtors  whose 
debts  are  assigned. 


PRECEDENTS.  595 

2.  On  the  exon  of  these  pants  the  pchaser  shl  also  pay  to      puo. 

the  sd  A.  (1)  The  within  mentd  deposit  moy  of  £ ,  (2)      ^f^* 

The  chges  of  Messrs. ,  land  agentSf  who  acted  for  the  sd  <^<»t«- 

A.  in  the  mre  of  the  pchase  amtg  to  the  sum  of  £ ,  &  (3) 

The  legal  costs  &  expses  incurred  by  the  sd  A.  to  his  sd  solors 
in  the  mre  of  the  sd  pchase  [wch  are  agrd  up  to  the  psnt  time 

at  the  sum  of  £ ,  includg  the  costs  of  these  psnts],  &  any 

further  costs  wch  the  sd  A.  or  his  reprives  may  incur  or  be  put 
to  in  carrying  out  the  pchase,  &  enablg  the  pchaser  to  com- 
plete the  same  or  orwise  arisg  out  of  these  psnts. 

3.  The  sd  A.  will  at  the  same  time  hand  to  the  solors  of  the  Abstract, 
pchaser  the  abstract  of  title,  draft,  requons,  &  opinion  of 
counsel,  now  in  posson  of  the  sd  A.,  &  also  a  copy  of  the 

correspce  wch  has  taken  place  betn  the  sd  Messrs. &  the 

within  mentd  solors  of  the  vendors. 

4.  The  sd  A.,  or  in  the  event  of  his  death,  his  repves  will  &  ConTey- 
shl,  if  required  by  the  pchaser,  &  at  his  expse,  join  in  the  ^^ 
convces  or  assurces  of  the  ppty  to  him,  but  witht  enterg  into 

any  covt  (express  or  implied)  except  the  usual  trees'  covt  agst 
incumbces,  &  will  &  shl  at  the  like  expse  exte  &  do  any 
instrumts  &  acts  wch  may  reasbly  be  required  for  enablg  the 
pchaser  to  complete  the  sd  pchase  &  obtain  the  full  benefit  of 
this  agnnt. 

5.  The  pchasers  will  pform  &  carry  out  the  within  written  Indemnity, 
agrmt  accdg  to  the  tenor  thof,  or  if  they  shd  make  default 

in  so  doing,  or  shd  rtf ally  refuse  to  carry  out  the  same,  they 
will  indemnify  the  sd  A.  agst  all  actions,  claims,  demands, 
&  expses  wch  he  may  incur  or  sustain  by  reason  of  his 
having  entered  into  the  sd  agrmt.  As  wits  the  hands  of  the 
sd  pties. 
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ASSIGNMENT  o/Bond  debt. 

Parties,  A.,  vendor,  1 ;  B.,  pcluiser,  2.     Recite  bond  to  secure  •^x"'- 

paymt  of  U c£-  intt  to  A.,-^.  867 ;  And  whas  the  sd  ppal  Secit«li. 

Bum  of  £ ,  togr  with  intt  thron  as  from  the day  of  ?'''•*.<'*''* 
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now  last  past  remains  due  to  the  sd  A.  on  the  secy  of  the 

sd  bond  ;  And  whas  the  sd  A.  has  agrd  with  the  sd  B.  to  sell 

to  him  for  the  sum  of  £ the  sd  bond  &  the  sd  ppal  sum 

of  £ ,  &  the  intt  now  due  &  all  iutt  henceforth  to  become 

due  on  the  same :  NOW  THIS  INDRE  "WITNETH,  cousm 
"T°"'       (the  rect,  &c.)j  the  sd  A.  aa  beuefl  owner  doth  hby  assn  unto 
■   -       the  sd  B.,  All  that,  bond  debt,  see  p.  893  (a),  To  hold  the 
same  unto  the  sd  B.  absolutely.    In  wits. 


Lxxvn. 

ASSIGNMENT  of  a  Polios  of  Life  Assurance  (/*). 

PARTifi:,  A.,  vendor,  1 ;  B.,  pcJtagi-r,  2  :  WITNETH  that  in 

conson  of  the  sum  of  £ ,  now  pd  by  the  sd  B.  to  the  sd  A 

for  the  pcbase  of  the  policy  &  moya  hbyassned  (the  rect,  &c.), 
the  sd  A.  as  beuefl  owner  doth  hby  assn  unto  the  sd  B.,  pceh, 
p.  393,  To  HOLD  the  same  unto  the  sd  B.  absolutely ;  [C(h/« 
bjt  A.  tcith  B.  not  to  ritiate  j)i>lic//,  to  pay  increased  premiums  if 
rfqmred,  iC  to  gire  certain  notices,  p.  431]  (c).     In  wits,  Ac. 

(a)  Aa  to  the  omisaioD  of  the  power  of  attorney,  see  p.  112,  note.  Enqniiy 
■honld  be  mode  before  completion  from  the  debtor  aa  to  the  state  of  accounts 
between  him  ajid  the  vendor,  and  whether  he  haa  notice  of  ajiy  charged  or 
auifpiment,  and  aft^r  completion  notice  of  the  Bsaignment  moat  be  given  to 
the  debtor. 

(b)  As  to  the  hiw  of  policies,  sec  Qoodeve,  P.  P.  ISl  el  leq. 

(c)  The  insertion  of  these  covenants  depends  on  the  arrangements 
between  the  parties.  In  practice,  the  two  first  of  such  covenants,  or  some 
modification  thereof,  are  generally  inserted.  A  written  notice  of  the 
assignment  must  be  given  to  the  Asaurance  Companj,  at  their  principal 
place  of  business,  pursuant  to  the  "Policies  of  Acsurance  Act,  1HG7,"  30 
&  31  Yict.  c.  144.  As  to  the  necessity  for  stamping  the  assignment,  see 
the  Stamp  Act,  IB9t,  s.  118,  which  makes  it  expedient  to  stamp  the  deed 
immediatelj ;  see  33  Sol.  J.  3. 
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LXXVIII. 

ASSIGNMENT  of  Legacy  Charged  on  Ebal  Estate  on      pwsa 
the  Purchase  thereof  hy  the  Tenant  for  Life,  so  as  to    ^^^"'* 
Keep  the  Charge  Alive  for  his  benefit,  One  of  the 
Legatees  being  a  Married  Woman  (cQ. 

Parties,  A.  "&  B.,  his  wife,  formerly  C,  spinster,'*  &  D., 
legatees,  1 ;  E.,  tenant  for  life,  2.     Recital  of  will  cliging  real  RecitaU. 

este  ivith  legacy  of  £ cC-  intt  to  he  raised  by  sale  or  mtge,  it- 

subjt  thto,  clevisg  este  to  E.  for  life  with  remrs  over ;  Death  of 
iestor  d'  probate,  p.  874 ;  {Assent  ofexors  to  devise,  or  conveycc  of 
land  to  devisee  by  exors'\ ;  tC*  shoicg  that  the  legacy  had  become 
raisable,  d-  icas  vested  in  B.  cC  D.  in  eql  sliares ;  Paymt  of  legacy 
or  succon  duty  or  of  este  duty  mider  the  Finance  Act,  1894  (e) ; 
And  whas  all  intt  wch  has  accrued  due  upon  the  sd  legacy  of  interest 

M up  to  the  date  of  these  psnts  has  been  pd  &  satisfied  ;  ^^^* 

And  whas  the  sd  pties  hto  of  the  first  pt  are  desirous  of  havg  contract 
the  sd  legacy  raised  for  their  benefit  accdg  to  the  provons  of 
the  sd  will,  &  the  sd  E.  has  agrd  with  them  for  the  pchase  of 
the  sd  legacy,  &  of  the  intt  henceforth  to  become  due  thron, 

for  the  sum  of  M ,  to  the  intent  that  the  sd  legacy  may 

become  pt  of  his  psonal  este,  &  exist  as  a  distinct  chge  on  the 

sd  hdschged  thwith :  NOW  THIS  INDRE  WITNETH  that  in  Wit- 

psuance  of  the  sd  agrmt  &  in  conson  of  the  sum  of  £ ,  now  ^^^^ 

pd  by  the  sd  E.  to  the  sd  A.  &  B.,  his  wife,  &  of  the  like  sum 

of  £ pd  by  the  sd  E.  to  the  sd  D.  (the  rect,  &c.),  the  sd 

A.  &  B.  as  benefl  owners  of  one  moiety  of  the  ppty  hby  assned 


(d)  If  the  married  woman  was  married  or  her  title  accrued  since  1882 
(as  to  which  see  p.  503,  note),  the  concurrence  of  her  husband  and  her 
acknowledgment  of  the  deed  will  be  unnecessary;  otherwise  it  must  be 
acknowledged,  see  Franks  v.  Bollans,  L.  H.  3  Ch.  717;  Michelmore  y.  Mudge, 
2  Gif .  183 ;  Williams  v.  Cooke,  4  Gif .  343,  distinguished  in  Re  Newton,  23 
Ch.  D.  181.  In  anj  case  her  implied  covenants  bind  her  separate  estate, 
see  pp.  504,  505,  note. 

(e)  If  the  testator  died  before  Ist  July,  1888,  legacy  duty  wiU  be  payable ; 
if  on  or  after  that  day,  succession  duty ;  see  the  Customs,  &c..  Act,  188S, 
51  &  52  Vict.  c.  8,  s.  21  (2).  If  the  testator  died  after  May,  1889,  and  before 
2nd  Aogust,  1894,  Goschen's  estate  duty  may  also  be  chargeable  under  the 
Customs,  &c.,  Act,  1889,  52  Vict.  c.  7,  s.  6.  If  the  legatee  was  a  child  or 
issue  of  the  testator,  and  estate  duty  under  the  Act  of  1894  was  payable, 
neither  legacy,  succession,  nor  Goschen's  estate  duty  is  payable. 
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CONVEYANCES  ON  SALE. 


PRBO. 

Lxxvin. 

AsiQgn- 
ment. 

Parcels. 


Haben- 
dum. 

Declaration 
that  legacy 
shall  not 


do  resply  hby  asBn,  &  the  sd  D.  as  benefl  owner  of  the  other 
moiety  thof,  doth  hby  assn  unto  the  sd  E.,  All  that  the  sd 

legacy  or  sum  of  £ by  the  sd  will  of  the  sd ehged  on 

the  sd  este  &  hds  situate  at,  &c.,  as  afsd,  &  all  intt  henceforth 
to  become  due  for  the  same,  &  the  full  benefit  of  the  sd  trust 
for  the  raisg  &  paymt  thof ,  &  of  all  powers  &  remedies  for  the 
recovery  thof  :  To  hold  the  same  unto  the  sd  E. ;  And  the  sd  E. 

doth  hby  declare  that  the  sd  legacy  or  sum  of  £ shl  not 

merge  in  the  freehd  or  inhance  of  the  sd  hds  chged  thwith  as 
afsd.  but  shl  eidst  septely  as  pt  of  the  psonal  este  of  the  sd  £. 
In  wits,  &c.  (a). 


PESO. 


Recitals. 


Estate 
daty  on 
reversions. 


LXXIX. 

ASSIGNMENT  of  the  Contingent  Reversion  of  a  Stock 
Legacy  to  a  Purchaser  (b).  Covenants  as  to  Assur- 
ance on  Vendor's  Life,  and  by  Purchaser  to  pay 
Legacy  or  Succession  Duty.  Variations  where  the 
Fund  is  in  Court. 

Partiks,  a.,  vendor,  1 ;  B.,^c/uwer,  2.  Whas  under  the  will 
of  X.,  deced,  dated,  &c.,  &  provd,  &c.,  the  sd  A.  is  entled,  con- 

(a)  Notice  shoold  be  given  to  the  tmstees  of  the  wiU. 

(6)  Ab  to  sales  of  reversions,  see  p.  522,  note.  As  to  estate  duty  on 
reversionary  interests : — 

First. — Take  the  case  of  a  legacy,  or  share  of  residue  given  to  A.  for  life 
with  remainder  to  B.  absolutely. 

If  the  testator  died  before  tiie  2nd  Augnaat,  1894,  probate  duty  wiU  have 
been  paid  in  respect  of  his  personal  estate  situate  in  the  United  Kingdom 
at  the  time  of  his  death,  or  on  the  high  seas  at  that  time  and  first  reduced 
into  possession  in  the  United  Kingdom,  Att.-Oen.  v.  Pratt,  L.  B.  9  Ex.  140 ; 
it  foUows  that  if  the  legacy  is  whoUy  payable  out  of  property  of  this  nature 
no  estate  duty  will  be  payable  in  respect  of  it  on  the  death  of  A.  (Finance 
Act,  1894,  s.  21).  But  if  l^e  whole  or  any  part  of  the  legacy  is  payable  out 
of  the  proceeds  (whether  arising  by  sale  or  mortgage)  of  freehold  or  copy- 
hold land  devised  by  the  testator  or  out  of  foreign  assets  the  case  is  different, 
no  probate  duty  wiU  have  been  paid  in  respect  of  it  on  the  death  of  the 
testator,  and  therefore  estate  duty  wiU  be  payable,  in  respect  of  the  whole 
or  part,  as  the  case  may  be,  of  the  legacy  on  the  death  of  A.  As  the 
proceeds  of  land  do  not  pass  to  the  executors  as  such,  the  estate  duty  on 
such  part  of  the  legacy  as  arises  in  this  manner  will  be  a  charge  en  the 
legacy,  s.  9  (1).  Foreign  assets  appear  not  to  pass  to  the  executor  as  such 
within  the  meaning  of  the  Act ;  for  an  executor  includes  an  administrator. 
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tingently  on  his  survivg  M.,  of,  &c.,  &  subjt  to  the  life  intt  of      pbso. 
the  sd  M.  thrin,  to  the  sum  of  £ 2f  p.c.  Consold  Stk,  now      ''"'^ 


see  8.  22  (1)  (d),  and  an  administiator  ia  a  mere  officer  of  the  Court,  bo  that 
foreign  assets  do  not  pass  to  him  as  snoh,  and  it  appears  impossible  to 
sappose  that  the  question  whether  estate  duty  in  respect  of  foreign  assets 
ia  to  be  a  charge  on  them  or  not  is  to  depend  npon  whether  the  deceased 
died  intestate  or  testate,  therefore  the  better  opinion  appears  to  be  that  the 
estate  duty  payable  in  respect  of  foreign  assets  is  a  charge  on  them.  No 
settlement  estate  duty  can  be  payable  (Finance  Act,  s.  21  (4)). 

Second. — If  the  testator  died  after  the  1st  August,  1894.  Here  estate 
duty  is  payable  on  all  his  estate,  possibly  settlement  estate  duty  may  be 
payable  in  respect  of  the  legacy.  Any  part  of  the  legacy  which  arises  from 
the  sale  or  mortgage  of  freeholds  or  copyholds  devised  by  the  testator  or 
from  foreign  assets  wiU  be  charged  with  estate  duty,  and  if  settlement 
estate  duty  is  payable,  and  the  testator  died  before  July,  1896,  it  will  be  a 
charge  on  the  legacy  if  the  estate  duty  is  a  charge,  but  not  otherwise.  Re 
Webber,  [1896]  1  Oh.  914;  but  if  the  testator  died  after  July,  189G,  the 
settlement  estate  duty  in  respect  of  the  legacy  is  charged  on  it.  Finance 
Act.  1896,  59  &  60  Vict.  c.  28,  s.  19  ;  iJ«  Gibhs,  [1898]  1  Ch.  625. 

Third. — ^Next  take  the  case  of  personalty  settled  before  the  2nd  August, 
1894,  in  trust  for  A.  for  life,  remainder  for  B.  for  life,  remainder  to  C.  abso- 
lutely. Let  A.  die  before  2nd  August,  1894,  estate  duty  will  be  payable  on 
the  death  of  B.,  unless  account  duty  was  payable  on  A.'s  death,  in  which 
case  the  property  in  respect  of  which  the  account  duty  was  paid  is  exempt, 
Finance  Act,  1894,  s.  21  (1).  This  exemption  may  for  some  time  to  come  be 
occasionally  a  matter  of  some  importance.  If  A.  dies  after  the  Ist  August^ 
1894,  the  result  wiU  be  the  same  as  in  the  following  case,  except  where  A. 
and  B.  are  husband  and  wife  and  A.  takes  the  1st  life  interest  in  property 
settled  by  B.,  in  which  case  duty  is  not  payable  on  the  property  so  settled 
tiU  the  death  of  B.  (Finance  Act,  1894,  s.  21  (6)),  imless  B.  becomes  entitled 
to  the  property  itself  as  diBtinguished  from  the  income  (A.^G.  y.  Strange, 
[ld98]  2  Q.  B.  39),  and  that  settlement  estate  duty  cannot  be  payable. 

Fourth. — ^Where  personalty  is  settled  after  the  1st  August,  1894,  estate 
duty  and  possibly  settlement  estate  duty  will  be  payable  on  the  death  of  A., 
and  no  such  duties  will  be  payable  on  the  death  of  B. 

In  both  the  third  and  fourth  oases  the  estate  duty  (and  settlement  estate 
duty  if  any)  will  be  a  charge  on  the  corpus. 

The  L.  T.  A.  1897,  Part  I.,  appears  not  to  have  released  land  from  the 
charge  of  estate  duty,  for  though  the  land  vests  on  the  death  of  the  owner  m 
fee  simple  in  his  personal  representatives,  the  charge  appears  to  be  preserved 
by  8.  (5). 

FiftK — ^The  intricacies  of  strict  settlements  are  such  that  it  is  impossible 
to  give  more  than  a  very  simple  example.  Suppose  that  the  property  is 
settled  on  A.  for  life  with  remainder  to  his  eldest  son  B.  for  life  with 
remainder  on  B.'s  eldest  son  C.  in  fee,  subject  to  jointures  to  the  wives  of 
A.  and  B.  and  to  charges  for  portions  for  their  younger  children.  On  A.'s 
death  estate  duty,  and  settlement  estate  duty  become  payable  by  0.,  a  pro- 
portionate x)art  being  recoverable  by  him  from  the  i>ortionists,  F.  A..  1894, 
8.  14.  The  jointure  must  be  capitalized  at  the  same  number  of  years'  pur- 
chase as  the  whole  estate  was  capitalized  for  the  purchase  of  duty,  and  the 
jointress  has  to  pay  interest  to  the  landowners  on  that  sum  at  the  rate 


Titie. 
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iitxo. 

LXXIX, 


Contract 


Wit- 
nesseib. 


ment. 


Farcda. 


Haben- 
dum. 

Subject  to 


standg  in  the  names  of  P.  &  Q.,  the  trees  of  the  sd  will,  wch 

has  been  appropriated  to  answer  a  legacy  of  £ thby  bequed 

Iff  the  fund  is  in  ct  say,  "  now  standg  in  Court  to  the  credit  of, 
state  the  acct,  representg  a  legacy,"  &c.]  (a) ;  And  whas  the  sd 
6.  has  contracted  with  the  sd  A.,  for  the  absolute  pchase  of  the 

revon  of  the  sd  sum  of  £ Stk  to  wch  the  sd  A.  is  entled, 

subjt  to  the  life  intt  of  the  sd  M.  thrin,  &  contingently  on  his 
survivg  her  as  afsd,  &  subjt  to  the  duties,  if  any,  wch  will 

l)ecome  payable  thron  in  that  event,  for  the  sum  of  £ ; 

And  whas  upon  the  treaty  for  the  sd  pchase  it  was  agrd  that 
these  psnts  shd  contn  such  covts  &  provons  as  are  hinafter 
expd ;  NOW  THIS  INDRE  WITNETH  that  in  psuance  of 
the  sd  agrmt,  coiison  (the  rect,  &c.)>  the  sd  A.,  as  benefl  owner, 

doth  hby  assn  unto  the  sd  B.,  All  that  the  sd  sum  of  £ 

Stk,  to  wch  under  the  sd  will  of  the  sd  X.  the  sd  A.  is  entled 
in  revon  expectant  upon  the  dece  of  the  sd  M.,  &  contingently 
on  his  survivg  her,  as  hinbfe  mentd :  And  all  &  every  the  stks, 
funds,  sees,  moys,  &  ppty  wch  by  means  of  any  sale  or 
change  of  investmt  or  orwise  may  from  time  to  time  represent 

the  sd  sum  of  £ Stk,  or  any  pt  thof ;  And  all  the  divds, 

intt  &  income  of  the  sd  premes  subjt  to  the  life  intt  of  the  sd 
M.  thrin,  &  the  full  benefit  of  the  sd  respive  premes,  &  of  all 
powers  &  remedies  for  the  recovery  &  obtaing  paymt  &  transfer 
thof ;  To  HOLD  the  same  Unto  the  sd  B.  absolutely,  Subjt  to 

actoaJly  paid  to  the  Commissioners  of  Inland  Bevenue'tiU  the  dnty  was  paid, 
and  afterwards  at  the  rate  at  which  the  duty  could  be  raised  by  mortgage  of 
the  land.  Re  Parker-Jervis,  [1898]  2  Ch.  648.  No  further  estate  duty  wiU  be 
payable  on  B/s  death. 

A  purchaser  of  a  reversion  must  in  aU  cases  consider  whether  any  estate 
duty  has  become  payable  at  the  date  of  his  purchase.  If  this  is  the  case 
he  must  not  be  satisfied  with  a  receipt  for  it,  he  must  require  the  production 
of  a  certificate  of  discharge  under  Finance  Act,  1894,  s.  11,  which  by  sub-s.  (4) 
exonerates  a  purchaser  for  value  without  notice.  If  duty  wiU  be  payable 
on  the  falling  in  of  the  reversion,  it  must  be  remembered  that  it  is  impossible 
to  know  at  what  rate  the  duty  wiU  be  charged,  as  the  property  has  to  be 
aggregated  with  the  other  property  passing  on  the  death  of  the  deceased 
except  in  the  case  mentioned  in  the  Finance  Act,  s.  4. 

(a)  If  there  has  been  a  previous  assignment,  and  a  stop  order  has  been 
obtained,  as  to  which  see  Seton  on  Decrees,  417 ;  B.  S.  C,  Order  XL VI.,  r.  4, 

add,  **  And  whas  by  an  order  made  m  the  sd  action  or  *  mre,' 

on  the  applon  of on  the day  of ,  it  was  ordered 

that  no  pt  of  the  sd  sum  of  £ stk  shd  be  sold,  transferred 

or  dealt  with  witht  notice  to  the  sd .'* 
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the  duties,  if  any,  to  become  payable  npon  the  dece  of  the  sd      pbbo. 
M.  in  respt  of  the  sd  revy  intt  of  the  sd  A.  in  the  event  of  his      ''"^"' 
survivg  her ;  Govts  by  A,  with  J3.,  that  the  sd  A.,  his  exs,  or  death 
ads  will  as  often  as  the  sd  M.  shl  remove  or  change  her  place  ^ 
of  abode,  or  in  case  of  the  death  of  the  sd  M.,  forthwith  give  by  A.  to 
notice  thof  in  writg  to  the  sd  B.,  his  exs,  ads,  or  assns :  to  S^di»th^ 
enable  B.  to  assure  A,*8  life,  p.  431 :  to  give  certn  notices,  p.  481 :  &«»i  o*  M. 
Jf  the  fund  is  in  ct,  add,  And  the  sd  A.  doth  hby  empower  the  ^^y^**^ 
sd  B.,  his  exs,  ads,  or  assns,  at  his  or  their  own  cost,  to  apply  oider. 
for  &  obtain  an  order  in  the  sd  cause,  or,  (mro),  [dischging  the 

recited  order  of  the day  of ,  the  existg  stop  ordei', 

^f<iny,  &  in  lieu  thof  to  apply  for  &  obtain  an  order]  that  no 

pt  of  the  sd  sum  of  £ Stk  shl  be  sold,  transferred,  or  dealt 

with  witht  notice  to  the  sd  B.,  &  upon  such  applon  to  use  the 
name  of  the  sd  A.  as  concurrg  in  or  consentg  to  the  same : 
Cort  by  B,  to  pay  duty,  p.  430.     In  wits,  &c. 


LXXX. 

DEED  of  Statutory  Acknowledgment  by  a  Vendor  for      prm. 
Production  of  Deeds  and  Muniments  of  Title  to  a      ^^^' 
Purchaser.     Variations  for  several  Vendors  and  for 
Trustees  or  Mortgagee  (c). 

Parties,  vendor  or  vendors,  1 ;  pchascr  or pchasers,  2.    Whas 
by  an  indre  bearg  even  date  with  &  exted  bfe  these  psnts,  k  Recitals, 
made  betn,  &c.,  in  psuance  of  an  agrmt  for  sale  thrin  mentd, 

(c)  See  p.  421,  note  (b).     The  covenant  for  production  was  often  taken  by  As  to 
a  bei>arate  deed,  especiaUy  where  it  comprised  documents  which  it  might  be  taking 
desirable  to  keep  off  the  title.     But  as  requisitions  as  to  documents  prior  to   f^^^*^ 
the  commencement  of  the  title  are  now  precluded  in  almost  every  case  by  tion  bv  a 
the  contract  or  the  C.  A.  1881,  s.  3  (3),  there  is  seldom  any  advantage  in   separate 
taking  the  covenant  by  a  separate  instrument,  except  where  it  is  to  be  deed. 
entered  into  by  third  parties  who  cannot  be  made  parties  to  the  conveyance 
without  extra  expense;    or  where  the  insertion  of  the  covenant  in   the 
conveyance  would  delay  the  completion  of  the  sale,  e.g.,  where  the  deeds  are 
delivered  to  the  purchaser  of  another  lot  who  is  to  give  the  covenant ;  or 
where  the  deeds  may  soon  cease  to  affect  the  title,  e.y.,  where  the  vendor  is  a 
tenant  for  life,  and  the  deeds  relate  to  incumbrances  on  his  life  estate.    The 
statutory  acknowledgment  and  undertaking  may  be  by  wj  iting  not  under 
aeal,  requiring  only  a  6d.  agreement  stamp,  see  p.  423,  note,  and  Precedent 
liXXXII.,  infra. 
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CONVEYANCES  ON  SALK. 


PRTC. 
LZXZ. 


Wit- 
nesseth. 


certn &  hds  situate  in  the  parish  of &  coy  of , 

have  been  conveyed  to  the  use  of  the  sd,  pchaser  or  pchasen^ 
in  fee  simple  [unto  the  sd,  pchaser  or  pchaserSf  for  the  residue 

of  a  term  of yrs  created  by  an  indre  of  lease  dated,  &c., 

&  made,  i&c]  :  Recital  introductory  to  covt  for  prodon^  p.  882 ; 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  sd 
agrmt,  &  in  conson  of  the  premes,  statutory  acknowemt  cf 
undertakg,  p.  426,  form  iii. ;  [for  trees,  or  mtgees,  statutory 
acknowefmt  omittg  or  qualifying  the  tmdertakg']'    In  wits,  &c. 

ISchdle.'] 


PBBC. 
LXXXI. 


Becitals. 

Wit- 
neesetb. 


LXXXI. 

STATUTORY  ACKNOWLEDGMENT  for  Production, 
where  tliere  are  Several  Sets  o/'Covenantino  Parties, 
some  of  whom  are  Trustees. 

Parties,  A,,  one  covtgpty,  1 ;  B.  <kC.,  trees,  other  covtg  pties, 
2 ;  D.,  pcliaser,  8.  Recite  convce  of  even  date  to  D.,  see  last 
precedent ;  Recital  introductory  to  cort,  p.  882 ;  NOW  THIS 
INDRE  WITNETH  that,  in  psuance  of  the  sd  agrmt  &  in 
conson  of  the  premes,  &c.,  statutory  acknowemt  d  undertakg  by 
A.  as  to  docs  in  first  schdle,  <6  acknowemt  {dt  undertakg']  by  B. 
db  C.  OA  to  docs  in  second  schdle,  see  p.  426,  form  iv.  Ik 
wits,  &c. 

[Two  SchdlesJ] 


PREC. 
LXZXII. 


LXXXII. 

MEMORANDUM  not  under  Seal  o/ AcKNOWLKDOMENT/or 

productio7i. 

I,  A.,  of,  &c.,  havg  by  an  indre  dated,  &c.,  conveyed  to  B., 
of,  &c.,  certn  hds  situate  at,  &c.,  do  hby  acknowe  the  rt  of  the 
sd  B.  to  the  prodon  &  delivery  of  copies  of  the  docs  mentd  in 
the  schdle  hto  (wch  are  now  in  my  posson  &  relate  as  well  to 
the  hds  conveyed  to  the  sd  B.  as  afsd  as  to  other  hds  belongg 
to  me)  &  hby  undertake  with  the  sd  B.  for  the  safe  custody  of 

the  same  docs.     Dated  this day  of  . 

[Schdle,'] 
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Lxzxin. 

COVENANT  hy  Purchaser  to  Produce  Deeds  to  Vendor,      prkc. 
and  Indemnify  Mm  against  Liability  under  Covenants    ''^""'^ 
for  production  entered  into  by  his  Testator  (a). 

Pasties,  A.,  pchaser,  1 ;  B.,  vendor,  2.     Recite  convce  of  even  Recitals. 
date  hy  B.  to  A.  "  of  certn  hds,  &c.,  wch  formed  pt  of  the  trust  ConTey- 
este  vested  in  the  sd  B.  as  the  tree  of  the  will  of  C.  of,  &c.,  *°^* 
deced,"  see  Precedent  LXXX. ;  And  whas  the  deeds  &  munimts  Deeda  de- 
specified  in  the  schdle  hto,  wch  relate  to  the  hds  comprd  in  p^r^g^^ 
the  hinbfe  recited  indre,  &  wch  were  in  the  posson  of  the  sd 
B.  as  tree  or  exor  of  the  will  of  the  sd  C,  have  been  delivered 
by  the  sd  B.  to  the  sd  A.  as  he  doth  acknowe  ;  And  whas  the  Vendor 
sd  B.,  as  tree  or  exor  of  the  sd  C.  may  be  under  liability  in  J*^^® 
respt  of  divers  deeds  of  covt  entd  into  by  the  sd  C.  for  the  corenante 
prodon  &  fumishg  copies  of,  or  orwise  in  relon  to  the  sd  deeds 
&  munimts  or  same  of  them,  &  the  sd  A.  has  agrd  to  enter  into 
such  covt  as  is  hinafter  contd  for  indemnifyg  the  sd  B.  in  respt 
of  such  liabilities  ;    And  whas  the  deeds  &  munimts  specified  Certain 
in  the  first  pt  of  the  schdle  hto  relate  as  well  to  the  hds  j^^^^ 
assured  by  the  hinbfe  recited  indre  as  to  other  hds  formg  pt  other  pro- 
of  the  trust  este  under  the  will  of  the  sd  C,  &  the  sd  A.  has  ^ndor. 
agrd  to  give  such  acknowemt  &  undertakg  [covt]  as  to  the 
prodon  &  safe  custody  thof  as  hinafter  contd:    NOW  THIS  Wit- 
INDRE  WITNETH  that,  in  psuance  of  the  sd  agrmt  in  this  "*'*^' 
behalf  &  in  conson  of  the  premes,  the  sd  A.  doth  hby  covt  CoTenant 
with  the  sd  B.,  that  he  the  sd  A.,  his  hrs,  exs,  ads,  or  assns,  J^f*"^®"^ 
will  at  all  times  duly  observe  &  pform  all  the  covts  at  any 
time  entd  into  by  the  sd  C.  with  any  pson  or  psons  for  the 
prodon  &  fumishg  copies  of,  or  orwise  in  relon  to,  any  of  the 
deeds  &  munimts,  specified  in  the  sd  schdle  hto,  &  will  indem- 
nify &  keep  indemnified  the  sd  B.,  his  hrs,  exs,  &  ads,  &  the 
este  of  the  sd  testor  from  all  pcdgs,  claims,  demands,  costs, 
damages,  expses,  &  liability  whatsr,  by  reason  or  in  respt  of 
any  such  covts:  Acknowemt  do  undertakg  hy  A.  as  to  prodon 
to    B.   of   the   munimts   in  first   pt   of  schdle,    p.  426.     In 
wits,  &c. 

\Schdle  in  two  pts.'] 

(a)  See  p.  422,  note. 
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CONVEYANCES   ON   SALE. 


PREC. 
LXXXIT. 


Recitals. 


Con- 
veyance. 

Covenant 
by  vendor 
te  produce. 

Sale  of 

remaining 

property, 

and  agreo- 

ment  for 

substituted 

covenant. 


Wii- 
neasetb. 

Further 
witnessetb 
release  of 
vendor. 


LXXXIV. 

SUBSTITUTED  deed  of  Covenant  far  Production., 

Parties,  A.,  B.,  &  C,  1 ;  D.,  2  ;  E.,  3.  Whas  by  an  indre 
dated,  &c.,  &  made  betn  the  sd  A.  of  the  one  pt  &  the  sd  E.  of 
the  other  pt,  for  the  consons  thrin  mentd,  a  certn  messe  or 

tenemt  &  hds  situate  at in  the  coy  of were  conveyed 

by  the  sd  D.  to  the  sd  E.,  his  hrs  &  assns :  And  whas  by 
the  sd  indre  the  sd  D.  covted  with  the  sd  E.  to  pduce  & 
furnish  copies  of  a  certn  deed  of  convce,  dated,  &c.,  &  made, 
&c.,  in  support  of  the  title  of  the  sd  E. :  And  whas  the  sd  D. 
has  recently  sold  the  remaing  portion  of  the  hds  &  premes 
comprd  in  the  sd  deed  of  convce  of,  &c.,  to  the  sd  A.,  B.,  .& 

C,  &  the  same  deed  of  convce  has  been  delivered  over  to  the 
sd  A.,  B.,  &  C,  upon  the  terms  of  their  givg  such  acknmt  & 
undertakg  as  is  hinafter  contd  to  the  sd  E.,  in  substiton  for  & 
in  exoneron  of  the  liability  existg  under  the  sd  covt  of  the  sd 

D.  contd  "in  the  hinbfe  recited  indre  for  the  prodon  &  fumishg 
copies  &  safe  custody  of  the  sd  deed  of  convce :  NOW  THIS 
INDRE  WITNETH  that  in  conson  of  the  premes,  acknoxcemt 
d- luidertakg  hij  A.,  J3.,  dC.  to  £.,  p.  426  :  AND  THIS  INDRE 
ALSO  WITNETH  that,  in  conson  of  the  premes,  the  sd  E. 
doth  hby  rele  the  sd  D.,  his  hrs,  exs,  &  ads,  from  the  sd  covt 
contd  in  the  sd  indre  of,  &c.,  &  from  all  liability  thrunder, 
so  far  as  relates  to  the  sd  deed  of  convce  wch  has  been  delivered 
to  the  sd  A.,  B.,  &  C,  as  afsd,  but  not  further  or  orwise. 
In  wits,  &c.  (a). 

(a)  Such  a  deed  as  this  would  be  unnecessary  where  the  former  cove- 
nants were  in  the  form  of  the  statutory  acknowledgment  and  undertaking 
instead  of  the  old  form  of  express  covenant,  as  the  liability  under  the 
statutory  form  ceases  ipso  facto  on  the  deeds  being  parted  with ;  see  p.  421, 
note. 


COVENANTS,    FOEMAL   PARTS    OF. 


I.  The  sd  A.  (i)  hby  covts  with  the  sd  B.  (c)  that  (d),  &e.  OanvMt 

II.  The  sd  A.  &  B.  hby  [for  themselves  &  their  assns]  with  one. 
covt,  &  each  of  them  hby  [for  himself  &  his  assns]  covts  CoTeiumt 
septely  with,  i&c.  ^^^^y  ^^ 

m.  The  sd  A.,  B.,  C,  &  D.,  hby  [for  themselves  &  their  severally 
assns],  &  every  three  &  two  of  them  hby  [for  themselves  &  ^^j^^^^^ 
their  assns],  covt,  &  every  one  of  them  hby  [for  himself  &  by  more 
his  assns],  covts  septely,  &c.  j^tiraiui 

IV.  Each  of  them  the  sd  A.,  B.,  &  C,  hby  so  far  as  relates  Mveraiiy 
to  the  acts  &  defaults  of  himself  &  his  own  hrs,  exs,  &  ads  ^ ' 

Covenant 

only,  &  not  further  or  orwise,  covts  with,  i&c.  by  several 

V.  The  sd  A.  &  Co  do  hby  for  themselves  &  the  sevl  ptners  ^^e'^nu  *" 
in  their  firm,  jtly  &  sevUy  covt  with,  &c.  for  his  own 

VI.  The  sd  A.  hby  [for  himself  &  his  assns]  covts  with  the 

sd  B.  &  G.  [&  their  assns],  &  also  septely  with  each  of  them  by  a  firm. 

[&  his  assns],  that,  &C.  Covenant 

with  two 
"  jointly  and 

(b)  Where  the  burden  of  the  covenant  is  intended  to  run  with  land  or  severally. 

title  deeds,  insert  here  '^  for  himself  &  his  assns." 

(e)  Where  the  benefit  of  the  covenant  is  run  with  the  land,  insert  hero 

"  &  his  assns." 

(d)  Where  several  covenants  follow  each  other  they  may  run  on  as  one 
sentence,  each  covenant  being  introduced  with  the  words  ^*  &  also,"  or  by 
the  words  "  first,"  "  secondly,"  &c.  It  wUl  generally  be  found  more 
convenient  to  introduce  each  covenant  by  the  word  "  that  "  rather  than 

^*  to,"  except  in  very  simple  cases. 

It  is  not  necessary  for  a  married  woman  to  expressly  bind  her  separate 
estate.    See  the  M.  W.  P.  A.  1893,  ante,  p.  504. 

(«)  See  B.  S.  C.  1883,  Order  XYI.,  rr.  4  and  6.  As  to  what  amounts  to  a 
joint  and  what  to  a  several  covenant,  see  White  v.  TyndaU,  13  App.  Ca.  263 ; 
and  see  Piatt  on  Covenants ;  Elph.  Interp.,  p.  434. 
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COVENANTS,   FORMAL   PARTS   OF. 


Covenant 
with  three 
or  more 
jointly  and 
Beverally. 

The  same. 
Short  form. 


Oovenant 
with  a  firm. 

Mutual 
coyenants 
by  two  sets 
o€  parties. 


The  same 
by  more 
than  two 
sets  of 
parties. 


The  same. 
•Short  form. 

Covenant 
between 
two  com- 
panies. 

Joint  and 
several 
covenants 
by  several 
to  pay  a 
■sum  of 
anoney. 


vn.  The  sd  A.  hby  [for  himself  &  his  assns]  covts  with  the 
sd  B.,  C,  D.,  &  E.,  &  also  septely  with  every  three  &  two  of 
them  [&  their  assns],  &  also  septely  with  every  one  of  them 
[&  his  assns],  that,  &c. 

VIII.  The  sd  A.  hby,  &c.,  covts  with  the  sd  B.,  C,  D.,  <k  E., 
&  every  of  them  [their  &  every  of  their  assns],  jtly  &  sevUy, 
that,  &c. 

IX.  The  sd  A.  hby,  &c.,  covts  with  the  sd  B.  &  Go,  &  with 
the  sevl  ptners  in  their  firm,  jtly  &  sevUy,  that,  i&c. 

X.  The  sd  A.,  pty  of  the  one  pt,  hby  [for  himself,  &  his 
assns],  so  far  as  the  covts,  agrmts,  &  provons  hinafter  contd 
are  or  ought  to  be  pformed  or  observed  by  him  &  psons 
claimg  under  him,  covts  with  the  sd  B.  &  C,  pties  of  the 
other  pt  [their  &  each  of  their  assns],  jtly  &  sevUy,  &  the  sd 
B.  &  G.  do  hby  [for  themselves  resply  &  their  respive  assns], 
jtly  &  sevUy,  so  far  as  the  covts,  agrmts,  &  provons  hinafter 
contd  are  or  ought  to  be  pformed  or  observed  by  them  &  psons 
claimg  under  them  resply,  covt  with  the  sd  A.  [&  his  assns], 
in  mner  foUg  (that  is  to  say)  : — 

XI.  Each  &  every  of  them  the  sd  pties  hto  of  the  Ist,  2nd, 
&  drd  pts  hby  [for  himself  &  his  assns],  so  far,  &c.,  as  ahwe^ 
covts  with  the  other  pties  hto  [&  their  respive  assns],  jtly  & 
sevUy,  &  the  sd  pties  hto  of  the  4th  pt  hby  [for  themselves 
resply  &  their  respive  assns],  jtly  &  sevlly,  so  far,  &c.,  covt 
with  the  other  pties  hto  &  every  of  them  [their  &  every  of 
then*  assns],  jtly  &  sevlly,  in  mner  follg  (that  is  to  say) : — 

XII.  It  is  hby  mutually  covted  &  agrd  by  &  betn  the  sd  sevl 
pties  hto,  as  follows  : — 

xin.  The  sd  Go  hby  [for  themselves  &  their  assns] 

covt  with  the  sd Go  [&  their  assns]. 

XIV.  The  sd  A.,  B.,  &  G.  do  hby  jtly  &  sevlly  covt  with  the 
sd  D.,  that  they  the  sd  A.,  B.,  &  G.,  or  some  or  one  of  them, 

will  on  or  bfe  the day  of  pay  to  the  sd  D.  the  sum 

of  M witht  intt  in  the  meantime  or  **  with  intt  thron  in 

the  meantime  from  the  date  of  these  psnts  at p.c.  p.a." 


DECLAKATIONS    STATUTORY  («)• 


I. 

DECLAEATION  hy  Attesting  Witness  authenticating  the 
Execution  of  a  Power  of  Attorney  or  Deed  to  operate 
in  the  Colonies  or  elsewhere  Abroad  (6). 

I,  L.,  of,  &c.,  one  of  the  atteatg  ivitsea,  do  solemnly  &  sin- 
cerely declare  that  I  <k  also  M.,  of,  &c.,  the  other  wits,  were 

psnt  togr  on  the day  of &  did  see  K.,  of,  &c.,  the 

constituent  named  in  the  power  of  atty  [pty  of  the pt  to 

the  deed]  hrunto  annexed,  bearg  date  the day  of  & 

marked  with  the  Ire  A.,  duly  sign,  seal,  &  as  his  act  &  deed 
deliver  the  sd  power  of  atty  [deed],  &  that  the  name  or  signa- 
ture K.  set  &  subscribed^  to  the  sd  power  of  atty  [deed]  as  the 
name  of  the  pty  extg  the  same  is  of  the  pper  handwritg  of  the 
sd  E.,  &  that  the  name  or  signature  L.  set  &  subscribed  to  the 
sd  power  of  atty  [deed]  as  the  name  of  one  of  the  wits  attestg 
the  exon  thof  by  the  sd  E.  is  the  name  or  signature  of  me  the 
declarant,  &  that  the  name  or  signature  M.  set  &  subscribed 
to  the  same  power  [deed]  as  the  name  of  the  other  wits  attestg 
the  exon  thof  by  the  sd  K.  is  of  the  pper  handwritg  of  the  sd 
M.  And  I  make  this  declon  conscientiously  believg  the  same 
to  be  true,  &  by  virtue  of  the  provons  of  the  Statutory  Declons 
Act,  1835. 

Decld  at  the  City,  or,  "  iq  the  Borough  "  of ,  this 


(a)  See  the  Act  5  &  6  Wm.  4,,  c.  62 ;    the  C.  A.   1881,  8.  68,  supplying   As  to 
a  short  title ;  and  the  Interpretation  Act,  1889,  52  &  53  Vict.  c.  63,  s.  21,  as  statutory 
to  the  meaning  of  "  Statutory  Declaration."     As  to  the  stamp,  see  the  p^^^^' 
Stamp  Act,  1891,  Ist  Schedule,  tit.  Affidavit  and  Statxttobt  Declaba- 
TioM.     Statutory  Declarations  made  for  the  immediate  purpose  of  being 
filed,  read,  or  used  in  the  Land  Begistry  are  not  chargeable  with  Inland   Land 
Revenue  Stamp  duty,  L.  T  B.  261.  registry. 

(&)  See  above,  p.  198,  note. 
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day  of ,  bfe  me  [&  I  certify  the  same  under  my  hand  &  the 

seal  of  ofl&ce  of  mayoralty  of  the  same  city,  or,  "Borough"  (a)] 
X.,  Mayor  of ,  or  "  Notary  Public." 


II. 

VERIFICATION  h/  a  Mayor  or  Notary  Public  0/ Declaration 

oj  Attesting  Witness. 

TO  ALL  TO  WHOM  THESE   PSNTS   SHL   COME,  I, 

X.,  Mayor  of  the  City,  or,  '*  Borough  "  of ,  or,  "Notary 

Public  by  Royal  Authority  duly  admitted  &  sworn,  of ,  in 

the  coy  of  ,"  in  psuance  of  the  Statutory  Declons  Act, 

1835,  do  hby  certify  that  on  the  day  of  the  date  hrof  psonally 
came  &  appeared  bfe  me  L.,  the  pson  named  in  the  declon 
hrunto  annexed,  being  a  pson  well  known  &  of  good  credit,  & 
by  declon  wch  the  sd  L.  then  made  bfe  me,  did  solemnly  & 
sincerely  declare  &  testify  to  be  true  the  sevl  mres  &  things 
mentd  &  contd  in  the  sd  annexed  declon. 

In  faith  &  testimony  whof  I,  the  sd  Mayor,  or,  "  Notary 
Public"  have  caused  the  seal  of  office  of  mayoralty  of  the  City, 

or,   "  Borough  *'  of  [my  notarial  seal  of  office],  to  be 

hrunto  put,  &  to  be  affixed  to  the  power  of  atty  [deed]  mentd 
in  the  sd  declon  hrunto  annexed. 

Dated  in the day  of 

X.,  Mayor  of ,  or,  "  Notary  Public.'*  (Seal) 


(a)  The  form  in  this  bracket  is  stated  to  be  sometimes  used  so  as  to 
render  the  verification  in  Precedent  11.  unnecessary.  This  verification  is 
made  under  the  Statutory  Declarations  Act,  1835,  5^6  WiU.  4,  ,c.  62,  s.  15. 
By  22  &  23  Vict.  c.  12,  ss.  1,  2,  the  above  section  and  ss.  1,  2  and  3  of  54 
Geo.  3,  c.  15,  are  repealed  as  to  the  colony  of  Victoria,  and  power  is  given 
to  the  Legislature  of  any  of  her  Majesty's  possessions  abroad  to|which  any  of 
the  provisions  of  54  Geo.  3,  c.  15  (which  Act,  except  s.  4,  wes  repealed  by  the 
Statute  Law  Revision  Act,  1892),  or  of  5  &  6  WiU.  4,  c.  62,  ss.  16  or  17  apply, 
to  repeal,  alter,  or  amend,  aU  or  any  of  such  provisions,  so  far  as  iqpplicable 
to  such  possessions.  It  wiU,  therefore,  be  convenient,  if  any  matter  is 
required  to  be  proved  for  any  purpose  in  the  olonies,  to  apply  to  the 
Colonial  Agent  of  the  colony  or  to  the  Colonial  Office,  to  asoertain  whether 
an  affidavit  is  necessary,  and  how  such  affidavit  is  to  be  verified. 
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III. 

VEEIFICATION  hy  a  Notary  Public  in  a  British 
Dependency  of  Signature  of  Magistrate  or  other 
Official  to  Jurat  of  Affidavit. 

I, Notary  Public,  by  royal  authority  duly  admitted  & 

sworn,  residg  &  practisg  in  the  town  of in ,  do  hby 

certify  &  attest  that ,  whose  name  &  signature  appears  set 

&  subscribed  to  the  jurat  at  the  foot  of  the  foregoing  affidavit 

of  ,  is   the  chief   magistrate   &  one  of  her  Majesty's 

Justices  of  the  Peace  in  &  for  the  sd  town  of ,  or  as  the 

case  may  be,  bfe  whom  the  affidavit  was  duly  sworn.     All  wch 
I  attest. 

IIn  faith  &  testimony  whof  I,  the  sd  Notary, 
have  hrunto  set  my  hand  &  affixed  my 
notarial  seal  of  office  at in af sd 
this day  of . 


IV. 

DECLAEATION  as  to  Identity  and  Possession  of  Parcels. 

I,  A.,  of,  &c.,  do  solemnly  &  sincerely  declare  as  follows  : — 

1.  I  AM yrs  of  age,  &  have  for  a  period  of  yrs 

last  past  resided  in  the  neighbourhood  of ,  &  have  for  up- 
wards of yrs  past  [acted  as  surveyor  &  agent  to,  &]  been 

well  acquainted  with  a  freehd  &  copyhd  este  known  as , 

situate  in  the  parish  of afsd,  a  portion  whof,  comprisg 

sevl  closes  of  land,  &c.  [delineated  in  the  plan  now  produced  & 

shown  to  me  marked  A.,  &  thrin  coloured ,  or,  "  descd  in 

the  schdle  hto  "],  has  been  lately  contracted  to  be  sold  to  X., 
of,  &c. 

2.  I  verily  believe,  &  have  no  doubt  that  the  sevl  closes  of 
land  so  contracted  to  be  sold  to  the  sd  X.  are  pt  of  the  lands 
wch  were  comprd  in,  &  conveyed  to  Y.,  of,  &c.,  by  an  indre 
dated,  &c.,  the  descron  in  wch  indre  I  have  carefully  read 
previously  to  making  this  declon. 
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8.  The  close  or  peel  of  land  nod in  the  plan  or  tracg 

hrunto  annexed,  wch  is  a  true  &  correct  copy  of  a  portion  of 
the  map  annexed  to  a  certn  indre  dated,  &c.,  of  land  in  the 
township  of,  &c.,  is  the  same  plot  or  peel  of  land  as  is  descd  in 
the  schdle  to  an  indre  dated,  &c.,  as  follows,  &e. 

4.  During  the  time  I  have  known  the  sd  este  as  afsd  the 
bd  sevl  closes  of  land  so  contracted  to  be  sold  have  been  the 
ppty  of  or  been  in  the  posson  of  L.,  M.,  &  N.,  successively, 

namely,  of  the  sd  L.,  from  the  yr to  the  yr ,  &c.  And 

such  respive  psons  have,  durg  such  respive  periods,  as  I  verily 
believe  [from  my  knowledge  of  the  ppty  &  from  having  acted 
as  recer  of  the  rents  throf,  &  from  an  examinon  wch  I  have 
lately  made  of  the  rental  books  thof  &  from  havg  lately  gone 
over  the  ppty  carefully  &  verified  the  descron  contd  in  the  sd 
schdle  &  plan],  been  in  the  full,  free  &  undisturbed  posson  & 
enjoymt  or  rect  of  the  rents  &  profits  of  such  sevl  closes  of 
land  &  premes  with  the  appurts  thof.    And  I  make,  &e. 


V. 

DECLARATION  as  to  Pbdigrbb. 

I,  L.,  of,  (fee,  do  solemnly  &  sincerely  declare  as  follows : — 

1.  I  AM yrs  of  age,  &  am  one  of  the  chn  of  the  late  A. 

of ,  by  B.  his  wife,  formerly  K.,  spinster,  who,  as  I  have 

been  informed  &  believe,  were  married  in  the  parish  church  of 

on  the day  of .     The  sd  A.  &  B.  are  the  psons 

of  those  respive  names  in  the  marre  certfe  pduced  &  shown  to 
me  at  the  time  of  making  this  declon  &  marked  with  the 
Ire . 

2.  I  HAVE  always  understood  &  believed  that  the  sd  A.  had 
three  chn  &  no  more  by  the  sd  B.,  namely,  two  sons,  named 
resply  D.  &  E.,  &  one  daur,  being  myself. 

8.  The  sd  D.  was,  as  I  have  always  understood,  bom  at 

in  the  kingdom  of  Italy  on  the day  of .    In 

the  yr  18 —  he  sailed  for  Australia  in  the  ship  from 

Liverpool,  since  wch  time  no  tidings  of  hun  have  ever  been 
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reced  by  any  of  his  family,  &  I  verily  believe  him  to  be  dead, 
&  that  he  died  a  bachelor  &  intestate. 

4.  I  HAVE  been  informed  &  believe  that  the  sd  E.  was  born 

at on  the day  of .     He  was  married  only  once, 

namely,  to  P.,  formerly  M.  spinster,  with  whom  he  inter- 
married on  the  day  of  at  the  parish  church  of 

,  as  I  know  from  having  been  psnt  at  the  marre.    The  sd 

E.  died  on  the day  of .    He  is  the  pson  of  that  name 

mentd  in  the  three  sevl  certfes  of  baptism,  marre  &  burial,  now 
pduced  &  shown  to  me,  &  marked  with  the  Ires  — ,  — ,  &  — . 
resply.     The  sd  F.  is  still  living  &  resides  at . 

5.  There  was  issue  of  the  marre  of  the  sd  E.  &  F.  one  child 

only,  named  G.  who  was  born  on  the day  of ,  &  died 

on  the day  of ,  at  the  age  of yrs,  &  witht  havg 

been  married.  The  sd  G.  is  the  pson  of  that  name  mentd  in 
the  certfes  of  baptism  &  burial  now  pduced  &  shown  to  me,  & 
marked  with  the  Ires  —  &  —  resply. 

6.  I  KNEW  &  was  well  acquainted  with  H.,  one  of  the  trees 
of  the  settlemt  made  on  the  marre  of  the  sd  E.  &  F.,  who 

resided  &  died  in  the  month  of  ,  at  .     The  paper 

writg  now  pduced  &  shown  to  me  marked  with  the  Ire  —  is  a 
certfe  of  his  burial. 

7-  I  DEPOSE  to  the  above  facts  from  my  own  knowledge  or 
family  repute.     And  I  make,  &c.  (a). 

(a)  As  to  the  desirabUity  of  a  declaration  aa  to  pedigree  being  made  by  a 
member  of  the  family,  see  Hubback  on  Succession,  pt.  3.  chap.  10 ;  Taylor 
on  Evidence,  413  et  seq. 
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DECLAEATIONS    OF    TKUST  («). 


Parties. 

Recitals. 

Part  of 
purchase- 
money 
belongs  to 
cestui  qite 
trust. 


Wit- 
nesseth. 

Declaration 
of  trust. 

Parcels. 


Upon  trust 
for  cestui 
que  trust. 


I. 

DEED  of  Declaration   of  Trust   q/  Undivided   Shares  of 

purchased  Lands  (ft). 

THIS  INDRE,  d'c.     Ptiea,  A.,  pcliaser,  dk  tree^  1;  B.  cestui 
que  trust,  2.     Recite  deed  of  convce  in  fee  to  A.,  referrg  shortly 

to  the  peels ;  And  whas  the  sum  of  £ pt  of  the  sum  of 

£ ,  pd  by  the  sd  A.  for  the  pchase  of  the  sd  hds  &  premes 

afsd,  was  in  fact  moy  belonging  to  the  sd  £.,  &  the  sd  pchase 

was  made  by  the  sd  A.  as  to eql  undivided pts  of 

the  sd  hds  &  premes  (being  such  a  proportion  of  the  whole  of 

the  sd  hds  &  premes  as  the  sd  sum  of  £ bears  to  the  sd 

sum  of  £ ),  as  a  tree  for  &  on  behalf  of  the  sd  B.,  as  the 

sd  A.  doth  hby  admit  &  declare:  NOW  THIS  INDUE 
WITNETH  that  in  conson  of  the  premes  it  is  hby  agrd  &  decld 
betn  &  by  the  sd  pties  hto  that  the  sd  A.,  his  hrs  &  assns,  shl 

stand  &  be  seised  of,  &  entld  to  All  those eql  undivided 

pts  or  shares  of  &  in  all  the  sd  hds  &  premes  comprd  in 

or  conveyed  by  the  hinbfe  recited  indre,  And  of  &  in  the 
appurts  thof,  Upon  trust  for  the  sd  B.,  his  hrs  &  assns,  &  to 

convey,  lease,  assure,  &  dispose  of  the  same eql pts 

or  shares  &  premes  in  such  mner  as  he  or  they  shl  direct. 
In  wits,  &c. 


Stamps. 

Registered 
land. 


(a)  See  also  Settlements.  As  to  the  stamp^  see  the  Stamp  Act,  1891> 
Ist  Schedule,  tit.  Declabation  and  Settlement.  If  the  land  is  registered 
in  name  of  A.,  B.  should  protect  himself  with  a  caution,  or,  with  A  .'s  con- 
sent, with  a  restriction. 

(b)  A  deed,  though  not  essential,  is  usual  in  the  case  of  a  formal  declara- 
tion of  trust. 
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n. 

•  DECLARA.TION  of  Trust  of  Leaseholds  hy  a  Husband 
in  favour  of  his  Wife,  to  he  endorsed  on  the  assignment 
to  the  Husband  (c). 

THIS  INDEE,  &c.    PtieSy  A.,  1 ;  B.,  wife  of  the  sd  A.,  Recitals. 

2.     Whas  the  sum  of  £ ,  in  the  within-written  indre  expd  Agreement 

to  be  pd  by  the  sd  A.  for  the  pchase  of  the  hds  &  premes  thby  tbn^^**™ 
assned  to  the  sd  A.,  was  so  pd  under  an  arrangemt  betn  the  ^^^t  on 
sd  A.  &  his  wife  the  sd  B.,  that  the  sd  sum  of  £  —   shd  be  oXoT*^ 
repd  to  him  by  his  sd  wife  out  of  moys  belonging  to  her  for  ^^^*^ 
her  separate  use,  the  intention  being  that  the  sd  pchase  shd  estate. 
be  made  for  the  benefit  of  the  sd  B.  &  that  upon  the  sd  pchase- 
moy  being  so  repd  by  her  to  the  sd  A.,  he  should  exte  such 
deelon  of  trust  of  the  premes  in  her  favour   as   is   hinafter 

contd :  And  whas  the  sd  sum  of  £ has  accdly  been  repd  Repayment 

to  the  sd  A.  by  the  sd  B.  out  of  her  separate  moys  &  este  as  he  J^i-  ' 
doth  hby  acknowe  &  declare :  NOW  THIS  INDRE  WITNETH  wit- 
that  in  conson  of  such  paymt,  &  in  psuance  of  such  arrangemt  '*®®®«**»- 
as  afsd,  it  is  hby  agrd  &  decld  that  the  sd  A.,  his  exs,  ads,  & 
assns  shl  stand  possed  of  the  sd  hds  &  premes  comprd  in  &  Declaration 
assned  by  the  within-written  indre  for  all  the  term,  este,  &  wif^abso^^ 
intt  thrin  for  wch  the  same  premes  are  held  under  the  within-  *"*eiy- 
recited  indre  of  lease  subjt  to  the  rent,  covts,  &  condons  thrin 
reserved  &   contd  in  trust  for  the  sd  B.,  absolutely  as  her 
separate  ppty  &  este.     In  wits,  &c. 

(c)  A  husband  can  now  convey  to  his  wife  freehold  land  or  a  thing  in    Power  of 
action  (C.  A.  1881,  s.  50  (1)),  and  probably  also  leaseholds  (M.  W.  P.  A.    husband  to 
1882,  8.  1  (1)  )  :  Bamsay  v.  Margrett,  [1894]  2  Q.  B.  18;  see  also   Re  Marl-   ^jJJ^^  *° 
borough,  [1894]  2  Cb.  133 ;  but  a  declaration  of  trust  may  be  preferable  in 
the  latter  case,  as  the  law  is  not  settled :  Hood  &  Challis,  Conv.,  &c..  Acts, 
131.     Where  the  lessor's  consent  is  necessary  to  the  assignment  of  the 
lease,  this  may  be  an  additional  reason  for  effecting  the  object  by  declara- 
tion of  trust.     In  Surman  v.  Wharton,  [1891]  1  Q.  B.  491,  which  was  a  case 
of  a  gift  of  a  leasehold  by  husband  to  wife  before  the  above  Acts,  the  form 
of  the  deed  is  not  stated, 

The  deed  would  not,  it  is  thought,  be  liable  to  ad  valorem  duty. 

As  to  registered  land,  see  note  (a),  last  page. 
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Wit- 
nesseth. 

Origin  of 
money. 


in. 

DECLAEATION  of  Trust,  hy  d-eed  poll,  of  Mortgage  Debt, 
where  the  Mortgage  does  not  disclose  the  trust  (a). 

TO  ALL  TO  WHOM  THESE  PSNTS  shl  come,  A.  of, 
&c.,  B.  of,  &c.,  &  C.  of,  &c.,  send  greetg.  Recite  mtge  of  ecen 
date  from  X.  to  A.,  B.,  d-  C,  on  a  jt  acct :  NOW  THESE 
PSNTS  WITS  that  the  sd  A.,  B.,  &  C.  do  hby  declare  that  the 

sd  sum  of  £ mentd  in  the  sd  recited  indre  of  even  date 

hwith  to  be  lent  by  them  to  the  sd  X.  as  afsd  was  not  their 
own  pper  moy,  but  was  realised  by  them  by  the  sale  of  the 

sum  of  £ stk,  pt  of  the  sum  of  £ like  stk,  wch 

was  standing  in  the  names  of  the  sd  A.,  B.,  &  C,  as  trees  &  exs 
under  the  will  dated,  &c.,  &  proved  on,  &c.,  of  G.,  of,  &c., 

deced,  the  sd  sum  of  £ ,  stk,  being  pt  of  the  psonal  este  of 

DeciantioD  the  sd  G. :  And  the  sd  a.,  B.,  &  C.  do  hby  resply  declare  that 
o  trust.       ^^^  ^  their  exs,  ads,  &  assns  shl  stand  possed  of  the  sd  sum 

of  £ ,  seed  by  the  sd  indre  of  even  date  hwith  as  afsd,  & 

the  intt  thof  &  the  sees  for  the  same,  &  all  benefit  thof.  Upon 
the  trusts  upon  wch  the  same  ought  to  be  held  in  conseqce  of 

the  sum  of  £ so  lent  by  them  as  asfd,  havg  been  pt  of  the 

psonal  este  of  the  sd  G.,  deced.     In  wits,  &c. 


luatiaB. 


IV. 

DECLARATION  0/ Trust  0/ Money  secured  by  Contribu- 
tory Mortgage  taken  in  the  names  of  Trustees 
where  the  money  is  advanced  by  the  lenders  in  Un- 
equal Sliares  (fc). 

Parties,  A.,  B.,  &  C,  trees,  1 ;  D.,  one  lender,  2 ;  E.  &  F., 
other  lenders,  8.     Recital  of  mtge  for  j98,000  to  A.,  B.,  d-  C,  on 

a  jt  acct,  referrg  to  the  peels  as,  "  certn &  hds  situate  in 

the  parish  of  ,  &  coy  of  ,  thrin  parlarly  descd;" 

(a)  A  declaration  of  trust,  though  usuaUy  dispensed  with  in  this  case,  is 
sometimes  desirable. 
(6)  See  Vol.  JI.,  MoBTaAGBS. 
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And  whas  the  sum  of  £8,000  in  the  hinbfe  recited  indre  stated  Title  to 
to  have  been  advced  by  the  sd  A.,  B.,  &  C,  was  in  reality  ^^^eed. 
advced  as  to  dei,000,  pt  thof,  by  the  sd  D.,  &  as  to  £2,000,  the 
other  pt  thof,  by  the  sd  E.  &  F.,  out  of  moys  belonging  to 
them  as  trees  of  an  indre  of  settlemt,  dated,  &g.  :  And  whas  Agree- 
the  sd  A.,  B.,  &  C.  have  at  the  reqt  of  the  sd  other  pties  hto  ™^ 
agrd  to  exte  such  declon  of  trust  as  hinafter  contd :  NOW  ^^*\, 
THIS  INDRE  WITNETH  that  in  psuance  of  the  sd  agrmt,  &  ""^^ 
in  conson  of  the  premes,  it  is  hby  decld  that  the  sd  A.,  B.,  &  Declaration 
C,  their  exs,  ads,  &  assns,  shl  stand  possed  of  the  ppal  sum  of 
£3,000,  seed  by  the  hinbfe  recited  indre,  &  the  intt  thron, 
In  trust  as  to  the  sum  of  d£l,00O,  pt  of  the  sd  ppal  sum  of 
jE3,000,  &  the  intt  on  such  sum  of  £1,000  for  the  sd  D.,  &  as 
to  the  sum  of  £2,000  other  pt  of  the  sd  ppal  sum  of  £8,000,  & 
the  intt  on  such  sum  of  £2,000,  for  the  sd  E.  &  F.,  or  other 
the  trees  or  tree  for  the  time  being  of  the  sd  indre  of  settlemt : 
And  further,  that  the  sd  sums  of  £1,000  &  £2,000,  &  the  Sums  to  be 
intt  thron  resply,  shl  have  no  prefce  or  priority  the  one  over  J^biy. 
the  other,  but  shl  be  payable  rateably  &  eqlly  out  of  any  moys 
wch  shl  be  reced  or  realised  by  the  sd  A.,  B.,  &  C,  their  exs, 
ads,   or  assns,  under  or  by  virtue  of  the  sd  indre  of  mtge. 
In  wits,  &c. 


DEEDS,    FOEMAL    PARTS    OF  (a). 


Commence 
ment  of 
(le«il  poll 


I,  Thib  Indbb,  made  the day  of ,  Betn  A,  (b)  of, 

&c.,  of  the  one  pt,  &  B.  of,  &c.,  &  C.  of,  &c.,  of  the  other  pt, 
WiTNBTH   that,   &c.      [And   this   Indre   also,   or,   Further 

WlTNETH,  Ac.} 

n.  This  Indre,  made  the  day  of  ,  Bbtn  A.  of, 

&c.,  of  the  first  pt,  B.  of,  tkc,  of  the  second  pt,  &  C.  of,  &c., 
&  D,  of,  &e.,  of  the  third  pt.  Whas,  &c.  Now  This  Indre 
WmiBTH  that,  &c.    [And  This  Indre  also,  or,  "  Furthbe  " 

WlTNETH,  &C.3 

III,  Know  All  Men  By  These  Psnts  that  I,  A.  of,  &c.,  [We 
A.  of,  &c.,  &  B.  of,  &C.3,  do,  &c.,  ttsiiu/  the  first  pson  through- 
out. 

TV.  To  All  To  Whom  These  Psnts  ahl  come,  A.  of,  Ac, 
sends  [A.  of,  &c.,  &  B.  of,  &c.,  send]  greetg.  Whas,  &c. 
Now  These  Psntb  Wits  that,  &c.,  using  the  third  pgon. 

V.  This  Indre,  made  the day  of ,  Betn  the  withm- 

named  A.  of  the  one  pt,  &  B.  of,  &c.,  of  the  other  pt. 

VI.  This  Indbe,  made  the day  of ,  Betn  A.  of,  &e., 

of  the  first  pt,  B.  of,  &c.,  of  the  second  pt,  &  C.  of,  &c.,  of  the 
third  pt,  supplemental  [mtd  to  be  read  as  annexed]  to  an 


(a)  Aa  to  the  form  and  ezeontioii  of  deeds,  see  30  Sol.  J.  { 

(b)  Ab  to  tbe  various  methods  of  describing  the  partiei 
pp.  51 — 66.     As  to  the  notarial  or  other  authentication  of  deeds  to  be  acted 
on  abroad,  see  Tajlor  on  ETidence ;  above,  p.  193,  note,  and  Diclaritionb 


3,  651,  667, 
«  Elph,  Introd., 


(c)  The  principal  deed  will  be  referred  to  aa  the  "  within  written  " 
indenture,  matters  recited  im  it  as  "  within  recited,"  and  peraone  or 
mattere  mentioned  in  it  as  "  within  named  "  or  "  mentd,"  the  flntt 
time  they  are  mentioned.    If  the  reference  is  to  a  prior  endorsed  deed,  the 

word  "  above  "  wiU  be  substituted  for  "  within." 
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indre  dated,  &c.,  &  made  betn,  &c.,  [being  a  settlemt,  &c.]  annexed  to 

hinafter  called  the  ppal  deed,  &  anor  indre  dated,  &c.,  &  made,  atrumenT 

&c.,  [being  a  mtge,  &c.]  hinafter  called,  &c.  W- 

vn.  This  Indre,  made,  &c.,  as  in  last  form,  supplemtal  [intd  The  same 

to   be   read  as  annexed]  to  the  sevl  indres,  deeds  poll,  &  priorin-* 

instrumts,  the  parlars  &  natures  whof,  togr  with  the  names  or  atruments 

designons  by  wch  the  same  are  hinafter  refd  to,  are  specified  scribed  in 

in  the  schdle  hto.  a  schedule 

(a). 

vra.  In  wits  whof  the  sd  pties  hto  have  hrunto  set  their  Testimo- 

respive  hands  &  seals  the  day  &  yr  first  above  written.  pium  of  &n 

IX.  In  wits  whof  the  sd ,  Co  or  Coiyoron,  have  caused 

their  common  seal  to  be  hrunto  affixed,  &  the  sd  other  pties  where  a 

hto  have,  &c.,  as  in  precedg  form.  cri^^tion 

x.  In   wits  whof   the  sd  pties  hto  of  the  first,  second,  &  is  a  party. 

third  pts  have  hrunto  set  their  respive  hands  &  seals,  &  the  '^'*®  ^™®- 

sd ,  Co  or  Corporon,  have,  &c.,  the  day  &  yr  first  above  ^rm*^^^ 

written. 

XI.  In  wits  whof,  K.  of,  &c.,  atty,  by  virtue  of  a  power  of  Testimo- 
atty  under  the  hand  &  seal  of  the  above-named  A.  dated  the  indenture 
day  of  hath  hrunto  set  the  hand  &  seal  of  the  executed 


(d)  For  recitals  making  a  deed   supplemental,  &c.,  see  p.  373.      As   to   As  to  the 
supplemental  deeds,  see  the  C.  A.  1881,  s.  53  ;  above,  p.  71,  note.  use  of  sup- 

The  above  enactment  has  been  the  means  of  bringing  the  plan  of  making  P'^^ental 
deeds  supplemental  considerably  into  use  as  a  means  of  saving  recitals, 
although  it  does  not  of  course  derive  any  efficacy  from  the  Act  which  it 
would  not  otherwise  possess  ;  and  recourse  was  occasionally  had  to  it  before 
the  Act  to  save  long  recitals,  where  endorsement  was  impracticable  or  not 
convenient.  The  Act  speaks  of  deeds  beinsr  made  supplemental  to  deeds, 
but  a  deed  or  agi'ecment  may  of  course  be  made  supplemental  to  any 
previous  deed  or  agreement,  or  to  a  will,  or  to  any  number  of  previous 
instruments.  This  plan  is  often  more  convenient  than  endorsing  the 
instrument,  especially  where  more  than  one  solicitor  is  employed  in  the 
business ;  but  where  the  new  deed  has  to  be  approved  by  other  solicitors 
who  are  not  acquainted  with  the  prior  instruments,  the  form  of  a  supple- 
mental deed  is  generally  inconvenient ;  and  there  can  be  no  object  in 
using  it  unless  a  material  advantage  in  brevity  is  thereby  attained.  It 
is  generally  convenient  and  makes  the  new  deed  more  intelligible  if  the 
nature  of  the  prior  instruments  is  very  shortly  stated,  and  a  short  designa- 
tion is  given  to  each,  as  above.  As  to  the  mode  of  referring  to  matters  or 
persons  mentioned  in  the  previous  instruments  (which  in  an  endorsed  deed 
would  be  referred  to  as  "  within  "  mentioned,  <&c.,  see  last  note),  it  is  in- 
correct to  say  "above"  mentioned,  &c.,  unless  the  new  deed  is  actually 
physically  annexed ;  the  proper  way  is  to  say  "  mentioned,  or,  recited,  in  the 
principal  deed,"  &c. 
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by  attorney 


Testimo- 
nium of  a 
deed  poll. 

The  same 
by  a  cor- 
poration. 

The  same. 
Short  form. 

The  same 
where  com- 
pany in 
liquidation 
is  a  party. 

Testimo- 
niura  for 
various 
parties 
to  an 
in<1entnre 
or  deed 
poll. 


Attestation 
of  a  deed. 


Attestation 
where 
there  are 
erasures  or 
interlinea- 
tions. 


sd  A.  [or,  K.  of,  &c.,  as  atty  for  the  above-named  A.  by 
virtue,  &c.,  hath  hriinto  set  his  hand  &  seal  (a)]  &  the  sd  other 
pties,  &c. 

XII.  In  WITS  whof  the  sd  A.  [I  the  sd  A.,  or,  we  the  sd  A.  & 
B.]  hath  [have]  hrunto  set  his  [my]  hand  &  seal  [oiir 
respive  hands  &  seals]  the  day  of  . 

XIII.  In   wits   whof   the  sd    ,  Carporon,  have   caused 

their  common  seal  to  be  hrunto  affixed  this  day  of  . 

XIV.  Given  under  the  common  seal  of  the  sd ,  Corponmy 

or,  "our  common  seal,'*  this day  of . 

XV.  In  wits  whof  the  common  seal  of  the  Coy  has  been 
hrunto  affixed  by  the  direction  of  the  sd  A.  &  B.  as  such 
liquidors  as  afsd  and  the  other  pties,  &c.,  as  in  form  viii. 

XVI.  In  wits  whof  such  of  the  sd  pties  hto  as  are  not  cor- 
porons  or  cos  have  hrunto  set  their  respive  hands  and  seals, 
&  such  of  the  said  pties  hto  as  are  corporons  or  cos  have 
caused  their  respive  common  seals  to  be  hrunto  affixed,  as  to 

the  pties  hto  of  the pts  on  the  day  &  year  first  above 

written,  &  as  to  the  other  parties  hto  on  the  day  of  the  date 

of  their  respive  exon  of  these  psnts  as  appears  in  the 

column  of  the  schdle  hto. 

XVII.  Signed,  sealed,  &  delivered  by  the  within-named  (c) 

A.,  in  the  presce  of 

B.  of,  &c. 

C,  clerk  to  Messrs.  K.  &  L.,  of,  &c., 

Solicitors. 

XVIII.  Signed,  sealed,  &  delivered  by  the  within-named 
A.,  the  words  [to  both  inclusive]  havg  been  pre- 
viously erased  in  [written  on  an  erasure  in]  [interlined  betn] 
the  tenth  &  eleventh  lines  of   the  first  skin,    [page]   &  the 

words havg  been  previously  erased  in  the  third  line  of 

the  second  skin  [page],  in  the  presce,  &c. 


As  to 
execution 
by  attor- 
ney. 


(o)  See  the  C.  A.  1881,  s.  46. 

(b)  The  testimoniom  in  this  case  is  usually  in  the  ordinary  form,  which 
is  not  incorrect,  as  the  act  of  the  attorney  is  in  law  that  of  the  principal. 
The   attorney  may  sign   the   name  of  the   principal,  adding  under  the 

signature,  **  by  power  of  atty  to  B.  (the  atty) ;  *'  or  he  may  sign 
**  B.  as  atty  for  A.  by  power  of  atty,  dated,  &c."     See  the  c.  A. 

1881,  8.  46. 
(e)  For  a  deed  engrossed  book-wise,  in  this  and  the  foUowing  forms  of 

attestation  clauses,  say, ''  above-named." 
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XIX.  Signed,  sbaxbd,  &  delivered   by   the   within-named  Subsequent 

,  attestation 

B.,  the  erasures  &  interlineons  noticed  in  the  atteston  of  the  where  the 
exon  by  the  within-named  A.,  havg  been  previously  made,  in  ^"iced* 

the   presce,   &C.  erasures. 

XX.  Signed    by  settg   his  mark,   &  sealed  &  delivered  by  Attestation 
the    within-named   A.,   he   being   unable   to   write,   in   the  lioThj^' 

presce,   &C.  marksman. 

XXI.  Signed,    sealed,   &   delivered   by  the  within-named  Attestation 
A.,  the  same  havg  been  first  read  over  to  him,  he  being  blind  wLd^o/ 
[unable  to  read  the  same]  or,  "  the  purport  &  effect  of  the  same  illiterate. 
havg  been  previously  explained  by  me  to  him,  &  he  appeared 
perfectly  to  understand  the  same,"  in  the  presce,  &c. 

XXII.  Signed,  sealed,  &  delivered  by  K.,  atty,  as  the  atty  Attestation 
of  the  within-named  A.,  in  the  presce,  &c.  executed 

xxm.  The  Common  Seal  of  the  within-named ,  Co  or  i>y**- 

tornev 

Corporon^  was  a£Gixed  to  the  within -written  indre  in  the  presce  j^ttestation 

of  us,  for  com- 

A.  &  B.,  [Dirore.  P""''"' 

'    ^  corpora- 

C.  secretary].  tion. 

XXIV.  Signed,  sealed,  &  delivered  by   the   respive   pties  Attestation 

whose  names  are  subscribed  in  the column  of  this  schdle  signatures 

in  the  presce  of  the  respive  psons  whose  names  are  subscribed  J?  ^^^' 
in  this  column  opposite  to  the  names  of  such  respive  pties. 

XXV.  Signed,  &c.,  by  the  within-named  ,  on  the Attestation 

day  of  (he  havg  attained  his  majority  on  the day  coming^of 

of  — — ),  in  the  presce  of,  &c.  <^«o- 

XXVI.  Eeced  of  the  within-  [above]  named  A.  the  sum  of  Receipt 

£ ,  being  the  conson  moy  within-  [above]  expd  to  have  (d). 

been  pd  by  him  to  me.     Dated  the day  of  . 

Wits.  Signed  B. 

XXVII.  It  shd  be  signed  by at  the  seal  at  the  foot,  where  instrnc- 

his  initials  are  written  in  pencil,  &  after  signg  he  shd  touch  executing 

the  seal  &  say,  "/  deliver  this  as  my  act  d  deed,'*  andattest- 

The  above  shd  take  place  in  the  presce  of  a  [two]  wits[es] 
who  shd  sign  his  [their]  name[s],  addre8s[es],  &  profession[s] 
or  bu8ine88[es]  (if  any),  under  the  mem  of  atteston  written  at 
the  end  [on  the  back]  of  the  instrumt,  where  pointed  out  in 
pencil. 

(d)  This  is  now  seldom  required.    See  the  C.  A.  1881,  s.  54 ;  above,  p.  883, 
note. 


ing  a  deed. 


DIRECTION    AND    CONSENT. 


Request  to 
trustees 
of  will  to 
change  in- 
vestment. 


Consent  to       I.  To  A.,  B.,  &  C,  the  trees  of  an  indre  dated,  &c.,  being  the 

setti^nt    s^^^l^^i*  made  on  our  marre. 

investing         We  hbj  consent  to  your  investg  the  sum  of  £ ,  now  in 

your  hands  as  trees  of  the  sd  settlemt,  in  the  pchase  of  2|  p.c. 

Consold  Stk.     As  wits  our  hands  this day  of . 

Signatures  of  husbd  d-  wife. 
Wits. 

II.  To  A.  &  B.,  the  trees  of  the  will  of  the  late  . 

I  do  hby  reqt  you  to  sell  the  sum  of  £ p.c.  Consold 

Stk  now  standg  in  your  names  as  such  trees,  &  representg,  or, 
"  formg  pt  of,"  the  share,  to  the  income  whof  I  am  entled  for 
life,  of  the  residuary  este  of  the  sd  tester,  &  to  invest  the  net 
proceeds  of  such  sale  (after  paymt  of  the  expses  of  the  sale  k 

reinvestmt)  in  the  pchase  of  £ p.c.  Deb  Stk  of  the 

Ely  Co  [or  in  case  such  investmt  shl,  owing  to  the  state  of  the 
market,  or  for  any  other  reason  be  deemed  inexpedient,  then 
in  the  pchase  of,  &c.,  or  in  any  other  investmt  authorised  by 
the  sd  will,  or  by  law].     As  wits,  &c. 

Signature  of  tenant  for  life. 
Wits. 

III.  To  A.  &  B.,  the  trees  of  a  settlemt,  dated,  &c.,  made  on 
our  marre. 

We  do  hby  reqt  you  to  call  in  the  sum  of  £ (formg  pt 

chase  land,  of  the  fuuds  subjt  to  the  trusts  of  the  sd  settlemt  seed  upon 

a  mtge  of  the este  belonging  to  Mr. ),  &  to  invest  the 

same  or  a  sufft  portion  thof  in  the  pchase  of  the  freehd  este 
or  ppty  known  as,  &c.,  &  to  invest  any  surplus  of  the  sd  moys 
wch  may  remain  after  completg  the  sd  pchase  &  paymt  of 


Direction 
to  trustees 
to  call  in 
mortgage 
and  pur 
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the  incidental  expses  in  the  pchase  of  India p.c.  Stk.     As 

WITS,  &c. 

Signatures  of  hushd  <t  wife. 
Wits. 

rv\  To  A.  &  B.,  the  trees  of  an  indre  of  settlemt  dated,  &c.  Request  to 
We  reqt  you  to  put  up  for  sale  by  auction  the  este  or  ppty  g^u^nV*" 

known  as  the este  formg  pt  of  the  ppty  subjt  to  the  uses 

or  trusts  of  the  sd  settlemt  [&  we  undertake  to  concur  in  any 
assurces  to  the  pchasers].     As  wits,  &c. 

Signature  of  husbd  dk  wife. 
Wits. 

Y.  To  A.  &  B.,  the  trees  of  a  settlemt,  dated,  &c.,  made  on  Request  by 
my  marre.  Y^^\^  ^ 

*'  trustees  to 

Whas  the  sd   settlemt  contains  a  covt  by  my  husbd  for  call  in 

paymt  to  the  trees  thof  of  the  sum  of  £ ,  &  intt  thron  in  ^^^  i,- 

the  meantime  as  thrin  mentd,  but  with  a  declon  that  the  trees  covenant  of 

shd  not  call  in  or  compel  paymt  of  the  sd  sum  of  £ durg 

the  jt  lives  of  myself  &  my  sd  husbd,  unless  directed  so  to  do 
by  me  in  writg  under  my  hand :    Now  I  do  hby  direct  you 

forthwith  to  call  in  &  compel  paymt  of  the  sd  sum  of  £ 

togr  with  any  intt  that  may  be  due  thron.     As  wits,  &c. 

Signature  of  wife. 
Wits. 

VI.  To  A.  &  B.,  trees  of  an  indre,  &c.  Consent  of 

We  do  hby  give  our  consent  to  your  raisg  the  sum  of  £ ,  ^'^tees 

pt  of  the  expectant  or  presumptive  share  of  our  son  [daur]  D.,  achud. 
under  the  trusts  of  the  above-mentd  indre  by  the  sale  of  a 

suflft  pt  of  the  sum  of  £ Deb  Stk  of  the Ely  Co, 

now  subjt  to  the  trusts  thof  &  standg  in  your  names,  &  to 
your  applyg  the  same  in  or  towards  paymt  of  the  premium 
payable  to for  takg  the  sd  D.  to  learn  the  trade  or  busi- 
ness of [in  or  towards  providg  an  outfit  for  the  sd  D. 

on  the  occasion  of  her  intd  marre  with  ^],  psuant  to  the 

power  of  advancemt  contd  in  the  sd  indre.     As  wits,  &c. 

Signatures  of  husbd  d  wife* 
Wits. 

vn.  PARTiESy  A.  &  B.,  hiLsbd  d-  wife,  1 ;  C.  &  D.,  trees,  2 ;   Deed  of 
E.,  daur,  3.     Recite  that  E.  is  one  of  the  chn  of  A.  &B.,d:ha8  ^^^^ 


622 


DIRECTION   AND   CONSENT. 


of  a  settle- 
ment to 
advance  a 
daughter 
on  her 
marriage. 

Endorsed 
on  the 
settlement 


As  to  modo 
of  making 
advance- 
ment. 


attneri  twenty-one ;  Intd  marre  of  E.  ivith  F.,  of,  die.  NOW 
THIS  INDRE  WITNETH  that  the  sd  A.  &  B.  do  hby  in 
exercise  of  the  power  for  this  ppose  given  to  them  by  the 
within- written  indre  of  settlemt,  &  of  every  or  any  other  power 
enablg  them  in  this  behalf,  &  in  contemplon  of  the  sd  intd 
marre,  direct  &  appt  that  the  sd  C.  &  D.,  or  other  the  trees 
or  tree  for  the  time  being  of  the  sd  settlemt  do  &  shl,  under 
or  in  exercise  of  the  power  of  advcemt  thrin  contd,  forthwith 
after  the  sd  intd  marre  shl  be  solemnised,  appropriate  for  the 
benefit  of  the  sd  E.,  &  for  or  towards  her  advcemt,  the  sum  of 

£ Bk  Stk  pt  of  the  funds  subjt  to  the  trusts  of  the  sd 

settlemt  [being  at  the  prices  of  the  day  the  equivalent  of  one 

pt  of  such  trust  funds  &  being  therefore  the  amt  of  a 

moiety  of  the  portion  of  the  sd  E.  thrunder]  &  do  &  shl  stand 
possed  of  the  same  sum  &  the  divds  &  income  thof  in  trust 
for  the  sd  E.  absolutely:  AND  THIS  INDRE  ALSO 
WITNETH  that  they  the  sd  C.  &  D.  do  consent  to  the 
advcemt  hinbfe  mentd,  &  do  declare  that  they  will  forthwith 

after  the  sd  intd  marre  appropriate  the  sd  sum  of  £ Bank 

Stk  for  the  ppose  of  such  advcemt,  &  will  stand  possed  of 
such  sum,  &  the  divds  &  income  thof,  In  trust  for  the  sd  E. 
absolutely :  And  the  sd  E.  doth  hby  reqt  &  direct  that  the 
sd  C.  &  D.  or  other  the  trees  or  tree  for  the  time  being  of 
the  within-written  indre,  do  &  shl   forthwith  after   the  sd 


(a)  This  form  is  intended  for  a  case  where  the  daughter  is  of  age,  and  it 
is  intended  to  settle  the  sum  advanced  for  her  benefit  on  her  marriage.  It 
is  assumed  that  the  advancement  clause  extends  to  vested  shares,  and  that 
the  object  cannot  be  attained  by  means  of  an  appointment  and  release  of 
the  life  interests  of  the  husband  and  wife,  on  account  of  the  wife  being 
restrained  from  anticipation  (see  Appointicents,  p.  74).  The  formality  of 
a  deed  may  be  desirable  in  a  case  of  this  nature,  but  would  rarely  be 
necessary.  If  the  settlement  contains  the  usual  power  to  the  parents  to 
appoint  to  the  children,  and  to  inbert  a  provision  in  the  appointment  for 
their  advancement,  a  better  plan  would  be  for  them  to  make  an  absolute 
appointment  to  the  daughter,  followed  by  a  direction  by  them  to  the 
trustees,  as  in  the  above  form,  to  apply  the  fund  for  her  advancement ;  this 
would  go  far  towards  relieving  the  trustees  from  responsibility  in  oaae  of 
the  propriety  of  the  advance  being  doubtful,  e.g.,  if  it  is  to  pay  the  debts  of 
tbe  appointee ;  and  even  if  the  appointee  is  a  minor,  it  would  be  difficult 
for  him  afterwards  to  question  it ;  and  in  either  case  the  mother,  though 
restrained  from  anticipation,  would  probably  be  barred  by  the  T.  A.  1893, 
3.  45,  from  doing  so.  The  fund  advanced  wiU  be  subject  to  succession  duty . 
Ex  parte  Sitwell,  21  Q.  B.  D.  466;  see  above,  p.  75. 
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marre  sell  the  sd  sum  of  £ Bank  Stk  &  pay  the  xnoys 

pdaced  thby  to  G.,  of,  &c.,  &  H.,  of,  &c.,  the  trees  of  the  dmir's 
settlemty  or  the  survor  of  them,  to  the  intent  that  they  or  he 
may   stand   possed    thof   in  trust   for  her  the   sd   E.       In 

WITS,  &c. 

^'m.    To  Mr.  Request  to 

I  hby  authorise  &  reqt  you  to  pay  the  sum  of  £ ,  wch  to  wHcitor 

is  payable  to  me  under  a  deed  of,  &c.,  being  a  convce  of,  &c  ,  C^)- 
or  a^  the  case  may  be,  &  any  intt  due  or  to  become  due  in 

respt   thof,  to  my   solor,  Mr.   ,   whose  rect   shl    be  an 

eflFectual  dischge  to  you  for  the  same. 

Dated,  &c. 

IX.  To  A.  &  B.,  the  trees  of  an  indre  of  sefctlemt,  dated,  &c.,  Direction 
&  made,   &c.,  or,  "the  will  of   X.,  deced."       I  do  hby  by  ^riif^to 
virtue  of  the  powers  vested  in  me  under  the  S.  L.  Acts,  1882  trustees  to 
to  1890,  as  tenant  for  life  in  posson  under  the  sd  settlemt  [will]  vestment, 
direct  you  to  invest  the  [sum  of  £ ,  pt  of  the]  capital  moys 

now  in  your  hands  as  such  trees  as  afsd  in  the  pchase  of,  &c. 
Dated,  &c. 

Signature  of  tenant  for  life  or  litnd  oniier. 
Wits. 

X.  Commencemt  as  in  last  form.       I  do  hby  by  virtue,  &c.,   Direction 

direct  you  to  sell  out  a  sufft  portion  of  the  sum  of  £ fo^r  Uf^ 

2|  p.c.  Consold  Stk,  now  invested  in  your  names  as  trees  of  trustees 
the  above-mentd  settlemt  [will],  &  to  apply  the  pceeds,  or,  **  to  purchase- 
apply  a  sufft  portion  of  the  capital  moy  in  your  hands,  subjt  ""^^^^^  *°<^ 
to  the  trusts  of  the   sd   settlemt   [will],"    in  paymt  of  the 
pchase-moy,  amtg  to  £ ,  of  an  este  situate  &c.,  wch  I 

have  lately  contracted  to  pchase  from  X.  upon  the  exon  of  the 

ccnvce  thof  on  the day  of next,  or  such  later  day  as 

may  be  appted  for  the  complon  of  such  pchase.  And  in  paymt 

of  the  bill  of  costs  [amtg  to  £ ]  of  my  solors,  Messrs. 

[&  of   your  solors,  Messrs.  ]  in  relon  to  such  pchase. 

Dated,  &c. 

Signature  of  tenant  for  life  or  limd  owner. 
Wits. 


(6)  An  express  authority  of  this  kind  is  now  seldom  needed,  having  regard 

to  the  C.  A.  1881,  s.  56,  and  the  T.  A.  1893,  s.  17  (1)  (see  above,  p.  383,  note)  ; 
but  may  occasionaUy  be  required. 
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Direction  XI.  Commencmt  as  in  Jorm  ix. 

for  lif  *to  We  hby  by  virtue,  &c.,  authorise  &  reqt  you  as  trees  of  the 
trustees  to  above-mentd  settlemt  [will],  to  apply  any  capital  moy  in  your 
of  sales.       hands  subjt  to  the  trusts  thof  in  or  towards  paymt  of  the  bill 

of  costs  of  Messrs. ,  as  solors  for  the  mtgees  of  the  sd 

estes,  in  respt  of  sales  of  portions  of  the estes,  &  also  in 

paymt  of  the  bill  of  costs  of  Messrs. as  solors  for  your- 
selves, the  sd  trees,  &  in  paymt  of  the  bill  of  costs  of  Messrs. 

,  as  solors  for  ourselves,  the  tenants  for  life  of  the  sd  estes, 

in  respect  of  such  sales  (a).     Dated,  &c. 

Signatures  of  tenants  for  life  or  limd  owners. 
Wits. 

Consent  by  xii.  To  A.,  tenant  for  life  [limd  owner]  of  the  Y.  este 
tenant  for  under  an  indre  of  settlemt,  dated,  &c.,  &  made,  <&c.,  or^ 
life  cutting  i^ijhe  will  of  X.,  decod.'*    We,  the  trees  of  the  above-mentd 

and  selling 

timber  (6).  settlemt  [will],  do  hby,  psuant  to  the  Settled  Land  Acts, 
1882  to  1890,  give  our  consent  to  your  cuttg  &  sellg  the 
timber  wch  is  ripe  &  fit  for  cuttg  on  the  lands  descd  in  the 
schdle  hto  [Provd  that  three-fourths  of  the  net  proceeds  of 
the  sale  are  to  be  paid  to  us  to  be  applied  as  capital  moy]  (c). 
Dated,  &c. 

JiShort  schdle  of  pceUJX 

Signatures  of  trees. 
Wits. 

Consent  by  XIII.  Commencemt  as  in  last  form.  We  the  trees  under  the 
^i"e^*^  above-mentd  settlemt  [will]  do  hby,  psuant  to  the  Settled 
lease  of  Land  Acts,  1882  to  1890,  give  our  consent  to  your  sellg 
h<Mise°&c.  D^^sg]  the  mansion  house  &  lands  descd  in  the  schdle  hto, 
W-  or  any  pt  or  pts  thof,  in  such  mner  &  subjt  to  such  [parlars] 

Condons  &  provons  &  upon  such  terms  as  you  may  think  fit, 
And  we  hby  undertake  &  agree  to  sign  &  exte  such  deeds  or 


(a)  The  costs  of  obtaining  the  concurrence  of  mortga/geeBot  the  life  estate- 
ought  not,  as  a  general  rule^  to  be  paid  out  of  capital  money:  Cardigan  ▼. 
Cunon  Howe,  41  Ch.  D.  375. 

(b)  See  the  Act  of  1882,  s.  35. 

(c)  See  the  Act,  s.  35  (2). 

(d)  See  the  Act  of  1890,  s.  10,  and  Forms  vi.  and  Tii.  in  the  Bnles  ci 
Court  of  December,  1882,  under  the  original  Act. 
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instramtB  for  further  testifying  our  consent  to  any  such  sale 
[lease]  as  may  be  deemed  pper.    Dated,  &c. 

JiShort  schdle  of  peels.'] 

Signatures  of  trees. 
Wits. 

XIV.  To  Mr.   A.,  pchaser.  Direction 

I,    B.,    of   (fee.   tenant  for  life  [limd  owner]  of  the   ppty  foriifirto 
known  as ,  comprd  in  a  contract  dated,   &c.,   &  made  purchaser 

,       to  i>ay 

betn  myself  of  the  one  pt  &  you  of  the  other  pt,  do  hby  by  money  to 
virtue  of  the  powers  vested  in  me  under  the  Settled  Land  J^^*^^ 
Acts,  1882  to  1890,  direct  you  to.  pay  the  pchase-moy  [amtg 

to  £ ]  payable  by  you  under  the  sd  contract  to  C,    of, 

&c.  &  D.,  of,  &c.,  the  trees  of  an  indre  of  settlemt  dated, 
&c.,  or,  "the  will  of  X.,  deced,"  [or^  into  Ct,  psuant  to  the 
order  dated,  &c.,  wch  has  been  obtained  for  that  ppose]. 
Dated,  &c. 

Signature  oj  tenant  for  life  or  oilier  limd  ovmer. 
Wits. 

XV.  Catnmencetnt  as  inform  ix.  Cons«nt  by 

I,  A.,  as  tenant  for  life,  or,  "  being  benefly  en  tied  or  inttd  for  ^r  fife  to 
my  life,"  under  the  above-mentd  settlemt  [will]  do  hby  psuant  *  *aie  or 
to   the  provons  of  the   S.  L.  Acts,  1882  to  1890,  give  my  the  true- 
consent   to  your  sellg  [leasg]  the  ppty  descd  in  the  schdle  t®**""^®^ 
hto,  &c.  give  short  parlars  of  the  material  terms  as  to  price  or  power  in 
rent,  dc,  d-  orwise,  &  I  undertake  &  agree  to  sign  &  exte  such  ment^w! 

(«)  The  restrictions  in  s.  50  of  the  Act  against  the  assignment  by  the   As  to 
tenant  for  Ufe  of  his  statutory  powers,  and  the  provision  in  s.  58  that  in  conseut  of 
exercising  such  powers  he  is  to  have  regard  to  the  interests  of  aU  parties  tenant  for 
entitled,  must  be  taken  to  apply  to  his  power,  under  s.  56,  of  consenting  to  .       . 

any  sale  or  lease  by  the  trustees  under  an  express  power  or  trust  as  well  as  express 
to  the  other  powers  of  the  tenant  for  life  under  the  Act;   so  that  it  is   powers  by 
conceived  he  cannot  delegate  his  power  of  consenting,  or  give  a  general   trastees. 
consent,  to  any  future  exercise  of  the  express  powers  of  the  trustees ;  and 
that  the  consent  must  be  a  specific  one  to  each  transaction  involving  an 
exercise  of  discretion  by  the  tenant  for  life.    These  considerations  render 
it  desirable  that  the  tenant  for  life  should  give  his  consent  by  joining  in  the 
conveyance  or  lease;  but  this  may  be  sometimes  inconvenient,  and  the 
consent  may  have  to  be  given  separately,  as  in  this  form.    The  consent 
might  bear  even  date  with  and  refer  to  the  conveyance  or  lease,  but  should 
not  refer  to  the  contract,  as  this  would  make  the  contract  part  of  the  title. 
VHiere  several  persons  together  constitute  the  tenant  for  life^  the  consent 
of  one  only  is  necessary ;  S.  L.  A.  1884^  s.  6  (2). 

K.E. — ^VOL.  I.  40 
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OoDsent  by 
mortgagee 
of  life 
estate  of 
tenant  for 
life  to 
■ale  (a). 


deeds  or  instrumts  for  further  testifying  my  consent  to  snch 
sale  [lease]  at  the  cost  of  the  trust  este  as  may  be  deemed 
pper.    Dated,  &c. 

\^ScJidle  ofpcelsJ] 

Signature  of  tenant  for  life. 
Wits. 

XVI.  Comimncemt  as  inform  xn.  I,  A.,  of  &c.,  as  mtgee 
of  your  life  este  under  the  above-mentd  settlemt  in  the  hds 
hinafter  mentd  (with  other  hds)  under  an  indre  of  mtge, 
dated,  &c.,  &  made,  &c.,  do  hby  consent  to  the  sale  by  you 
under  the  powers  of  the  S.  L.  Acts,  1882  to  1890,  of  the 
freehd  &  inhance  of   the   hds  mentd   in  the  schdle  hto  to 

X.,   of,    &c.,    for  the  sum  of  £ ,  upon  paymt  of  the  sd 

pchase-moy  to  the  trees  of  the  sd  settlemt,  &  do  agree  upon 
&  subjt  to  such  paymt  being  made  at  your  expse,  to  do  & 
exte  &  to  procure  to  be  done  &  exted  all  such  acts  &  assurces 
as  shl  be  necy  or  pper  for  releasg  the  sd  premes  from  the 
ppal  moys  &  intt  seed  by  the  above-mentd  mtge  &  from 
all  claims  &  demands  thrunder,  but  witht  prejudice  to  the 
chge  to  wch  I  am  entled  as  such  mtgee  as  afsd  on  your  life 

intt  in  the  sd  sum  of  £ &  the  investmts  &  income  thof. 

Dated,  &c. 


[^Schdle  of  peels. 2 


Signature. 


Wits, 


(a)  See  the  Act  of  1882,  b.  60  (3).  Some  practitioners  prefer  to  make  the 
mortgagee  of  the  life  estate  join  in  the  oonveyance  to  release  and  oonTey; 
but  this  seems  unneoessary,  as  the  legal  estate  would  be  drawn  oat  of  the 
mortgagee  by  the  statutory  conveyance  of  the  tenant  for  life;  and  a  separate 
consent  is  preferable,  as  it  enables  the  mortgage  to  be  taken  off  the  title  on 
the  death  of  the  tenant  for  life. 


i 


DISCLAIMER  (h). 


I. 

DISCLAIMER  by  Trustee  under  a  Will,      Reservation 

0/ Beneficial  Interest. 

TO  ALL  TO  WHOM  THESE  PSNTS  shl  come,  A.,  of,  &c., 
sends  greetg.      Whas  X.,  late  of,  &c.,  duly  made  &  exted  his  Rocitais, 
will  dated,  &c.,  &  thby  gave  all  his  real  &  psonal  este  not  wm. 
thinbfe  specifically  given,  to  the  sd  A.  &  B.  of,  &c.,  their  hrs, 

(5)  See  Elpb.  Introd.  476.  A  deed  is  generally  desirable  as  evidence  As  to  dls- 
of  a  disclaimer  of  a  trusteeship,  bat  is,  of  course,  not  necessary.  It  was  <il&^<^™* 
at  one  time  supposed  that  a  deed  of  disclaimer  was  necessary  as  to 
the  legal  estate  in  land,  but  this  is  exploded ;  see  Re  Oordon,  6  Ch.  D.  581 ; 
Re  Birehall,  40  Ch.  D.  486.  In  general  the  office  of  executor  is  separable 
from  that  of  trustee,  so  that  one  may  be  accepted  without  the  other ;  but 
the  two  offices  may  be  so  inseparably  connected  by  the  will  that  the  re- 
nunciation of  probate  woidd  amount  to  the  disclaimer  of  the  trusteeship. 
Re  Oordon,  6  Ch.  D.  581 ;  Lewin  on  Trusts,  216 ;  and  conversely  the  probate 
of  the  will  would  be  the  acceptance  of  the  trusteeship,  Mucklow  v.  Fuller, 
Jac  198;  Lewin,  217.  Of  course  a  trustee  cannot  disclaim  a  part  only  of 
the  trusts,  Urch  v.  Walker,  3  M.  &  C.  702 ;  or  the  trusts  of  part  only  of  the 
property.  Lord  and  Fvllerton'e  Contract,  [1896]  1  Ch.  228 ;  but  two  of  several 
devisees  in  trust  were  held  not  debarred  by  accepting  the  trust  from  dis- 
claiming the  legal  estate  in  copyholds  in  favour  of  their  co-devisee  to  save 
a  fine  on  admittance,  WeUeeley  v.  Withers,  4  El.  A,  Bl.  760. 

As  to  disclaimers  by  married  women,  see  8  &  9  Vict,  c  106,  s.  7.  Whether  As  to 
or  not  the  M.  W.  P.  A.  1882,  applies  to  property  vested  in  a  married  woman  ™*^. 
as  trustee  (as  to  which,  see  p.  504,  note),  a  disclaimer  by  her  of  real  or 
leasehold  property  is  not  affected  by  that  Act,  and  shoidd  in  all  cases  be 
by  deed  acknowledged  with  the  husband's  concurrence ;  but  on  the  retire- 
ment of  a  married  woman  from  a  trusteeship  the  trust  estate  may 
undoubtedly  be  vested  under  the  T.  A.  1898,  s.  11,  in  the  co-trustees  by 
declaration  without  acknowledgment.  As  to  disclaimer  of  powers,  see  the 
C.  A.  1882,  s.  6. 

For  a  precedent  of  a  disclaimer,  and  appointment  of  new  trustees  by  the 
same  deed,  see  above,  p.  186. 

40  2 


women. 
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DISCLAIMER. 


Kef  osal  to 

act. 


Wit- 
nesaeth. 

Disolaimer. 


Eeaeryft* 
tion  of 
beneficial 
interest (6). 


exs,  ads,  &  assns,  upon  certn  trusts  thrin  mentd,  &  the  sd 
testor  thby  apptd  the  sd  A.  &  B.  exs  of  his  sd  will  [&  gdians 
of  his  infant  chin :  ]  Recite  codl  alterg  trusts ;  death :  And  whas 
the  sd  A.  declined  to  act  as  tree  &  exor  under,  or  to  accept  the 
gifts  made  to  [or  the  office  of  gdian  vested  in]  him  jtly  with 
the  sd  B.  in  trust  as  afsd,  in  &  by  the  sd  will  &  codl,  &  has 
renounced  probate  thof:  NOW  THESE  PSNTS  WITS  that 
the  sd  A.  doth  hby  wholly  &  absolutely  renounce  &  disclaim 
All  the  real  &  psonal  este,  &  premes  whatsr  by  the  sd  will 
&  codl,  or  eir  of  them,  given  to  him  the  sd  A.  whether 
jtly  with  the  sd  B.  or  orwise  in  trust  as  afsd,  &  all  real  & 
psonal  este  wch  at  the  dece  of  the  sd  testor  was  vested  in  him 
as  a  tree  or  mtgee  (a),  &  all  trusts,  powers,  &  authorities  by 
the  sd  will  &  codl  or  eir  of  them  reposed  or  vested  in  him  the 
sd  A.,  his  hrs,  exs,  ads,  or  assns,  whether  jtly  with  the  sd  B., 
his  hrs,  exs,  ads,  or  assns,  or  orwise,  &  the  offices  of  tree  & 
exor  [&  gdian]  under  the  sd  will  &  codl :  [Pbovd  always  that 
nothing  hrin  contd  shl  operate  as  a  disclaimer  or  rele  of  any 
benefl  intt,  whether  vested  or  contingent,  to  wch  the  sd  A.  is 
now,  or  he,  his  hrs,  exs,  or  ads,  may  or  might  hrafter  become 
entled  under  the  trusts,  powers,  or  provons  of  the  sd  will  or 
codl,  or  any  legacy  or  beqt  thby  given  to  the  sd  A.  for  his  own 
benefit].    In  wits,  &g. 


TL 

DISCLAIMER  by  Indorsement  o/"  Trusteeship  of  Deed. 

Recital.  TO   ALL   TO  WHOM   THESE   PSNTS   shl    come,   the 

within-named  A.  sends  greetg.  Whas  the  sd  A.  has  never 
exted  the  within-written  indre,  &  has  never  accepted  or  acted 
in  the  trusts  thof  &  is  desirous  of  renouncg  &  disclaimg  such 


(a)  This  disclaimer  of  trust  and  mortgage  estates  is  required  only  as  to 
copyholds  to  which  the  testator  had  been  admittedj  which,  by  the  Copyhold 
Act,  1894,  s.  88,  are  excepted  out  of  the  C.  A.  1881,  s.  30 ;  aU  others  would 
go  with  the  executorship. 

(6)  A  legatee  may  accept  a  beneficial  and  disclaim  an  onerous  legacy, 
unless  they  are  included  in  the  same  gift ;  see  Outhrie  v.  Wairond,  22  Ch.  JD. 
573 ;  Be  Hoichkys,  32  Ch.  D.  408. 
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trusts :  NOW  THESE  PSNTS  WITS  that  the  sd  A,  doth  hby  Wit- 

wholly  &  absolutely  renounce  <fe  disclaim  All  &  sinob  the  real  ^^^'  -, 

&  psonal  este,  hds,  &  premes  whatsr  by  the  within-written 

indre  ezpd  to  be  grted  &  assned  to  the  sd  A.,  his  hrs,  & 

assns,  ]tly  with  the  within-named  B.  &  C,  their  hrs  &  assns 

in  trust,  as  within  mentd  or  orwise  howsr,  &   the  treeship 

of  the  within- written  indre,  &  all  trusts,  powers,  &  authorities 

expd  to  be   thby  vested   or  reposed  in,   or   given  to  him, 

the  sd  A.,  his  hrs  or  assns,  whether  jtly  with  the  sd  B.  & 

C,  or  any  other  psons  or  pson,  or  orwise  howsr.    In  wits, 

&c* 


I 


entail. 
To  use  of 


DISENTAILING   ASSURANCES.  631 

tenemts,  tithes,  tithe  rent-chges  &]  hds,  situate  or  arisg  (c)  in  Parcels  (d). 

the  sevl  parishes  of & ,  or  elsewhere  in  the  coy  of 

,  comprd  in  or  assured  by  the  sd  indre  of  settlemt  of,  &c., 

or,  *'  devised  by  the  sd  will  &  codl  of  the  sd deced,  or  eir 

of  them,"  or  wch  are  now  by  any  means  subjt  to  the  subsistg 

uses  or  trusts  of  the  sd  indre  of  settlemt,  or,  **  will  &  codl,"  & 

all  other  (if  any)  freehd  hds  of  wch  the  sd  A.  is  now  by  any 

means  tenant  in  tail  [male  or  in  tail]  at  law  or  in  equity  under 

or  by  virtue  of  the  sd  indre  of  settlemt,  or,  "  will  or  codl,  or 

eir  of  them,"  or  orwise  (e),  To  hold  the  same  Unto  the  sd  B.  Haben- 

&  his  hrs  (f),  disehged  from  all  estes  in  tail  [male  or  in  tail]  of  *^"™' 

the  sd  A.  at  law  or  in  equity,  &  all  estes,  rts,  intts,  &  powers  dhS^ed 

to  take  effect  after  the  determinon  or  in  defeasce  of  such  estes  ^^^_. 

in  tail  [male  or  in  tail]  To  the  use  of  the  sd  A.,  his  hrs  & 

assns  for  ever.     In  wits,  &c.  grantor  in 

fee. 

(c)  The  word  "  arising  "  has  reference  to  incorporeal  hereditaments^  such 
as  tithes^  rents,  and  advowsons,  to  which  the  word  "  situate  "  is  not  appro- 
priate ;  see  Crompton  v.  Jarrati,  30  Ch.  D.  298. 

(d)  The  parcels  in  a  disentailing  deed  are  usually  described  by  a  short  Variation 
general  description,  which,  besides  saving  expense   on  enrolment,  is   for  "where 
every  reason  the  better  course.    If  the  land  is  registered,  they  may  be   S^^Pt!?^ 

described  as,  **  all  the  land  in  the  district  of  &  parish  of  aaies,  &c 

&  coy  of  ,  registered  under   the  Title  No.  ." 

The  following  ie  a  mode  of  describing  the  parcels  where  there  have  been 
sales.  &c.,  under  the  powers  of  the  settlement  or  will,  or  inclosure,  &c. : — 

"  All  &  siNGB,  &c.,  as  above,  save  &  except  such  pt  or  pts 
of  the  sd  hds  &  premes  as  by  means  of  any  sale,  exchange, 
■parton,  enclosure,  award,  or  orwise,  have  been  disposed  of  or 
parted  with  or  become  extinguished,  &  also  (by  way  of  con- 
veyce  &  not  of  exception)  all  other  freehd  hds  wch  by  means 
of  any  conveyce,  assurce,  exchange,  parton,  enclosure,  award, 
allotmt,  or  orwise,  have  become  subjt  to  the  uses  or  trusts  of 
the  sd  indre  of  settlemt,  or,  *  will  &  codl,'  &  all  other  (if  any), 
&e,,  as  above J^ 

(«)  It  is  often  desirable  to  add  words  barring  the  entail  in  any  moneys 
arising  from  sales,  &c. ;  see  MiLU  v.  Fox,  37  Ch.  D.  153,  and  Precedents  IV . 
and  VII.    This  might  be  included  in  the  same  operative  clause. 

(/)  The  words  from  this  point,  down  to  and  including  ^'in  tail," 
are  not  strictly  speaking  necessary,  but  it  is  the  practice  to  insert  them. 
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Wit- 
nesseth. 

Grant. 
PtauelB. 


Habendum 
to  grantee. 

To  use  of 
grantor  in 
fee. 


n. 

DISENTAILING  Deed  of  Freeholds  by  Tenant  in  Tail  in 
Possession.     Short  fomi  ivithout  recitals. 

Parties^  A.,  tenant  in  tail,  1 ;  B.,  grtee  to  uses,  2 :  "WIT- 
NETH  that  the  sd  A.  doth  hby  grt  unto  the  sd  B.,  All  & 
siNGR  the  freehd  hds  situate  or  arisg  in  the  sevl  parishes  of 

& in  the  coy  of or  elsewhere,  of  or  to  wch  he, 

the  sd  A.,  is  seised  or  entled  at  law  or  in  equity  for  any  este 
in  tail  [male  or  in  tail],  under  an  indre,  dated,  &c.,  &  made, 
&c.,  or,  "the  will,  dated,  &c.,  &  proved,  &c.,  of  X.,  late  of, 
&c.,"  or  orwise,  howsr,  To  hold  the  same  Unto  the  sd  B.  & 
his  hrs  disohged,  &c.,  as  in  last  Precedent,  To  the  use  of  the 
sd  A.,  his  hrs  &  assns  for  ever.    In  wits,  &c.  (a). 


Wit- 
nesseth. 


Grant. 

Haben- 
dum. 


Registered 
land. 

To  grantee 
subject  to 
estates 
prior  to 
estate  tail. 


III. 

DISENTAILING  Deed  o/ Freeholds  by  Tenant  in 
Tail,  with  Consent  o/ Protector  (6). 

Pasties,  A.,  tenant  in  tail,  1 ;  B.,  protector,  2 ;  C,  grtee  ti) 
tises,  8.  Recite  will  orsettlemt  by  wch  the  estates  in  life  it  in  tail 
are  linid,  down  to  dk  includg  the  Union  to  A.,  <&  subseqt  events, 
showg  that  A .  is  tenant  in  tail  db  B,  protector :  NOW  THIS 
INDRE  WITNETH  that  the  sd  A.,  with  the  consent  [hby 
testified]  of  the  sd  B.,  as  protector  of  the  settlemt,  doth  hby 
grt  unto  the  sd  C,  peels  as  in  Precedent  I.,  To  hold  the  same 
Unto  the  sd  C.  &  his  hrs,  subjt  &  witht  prejudice  to  the  estes 
&  chges  prior  to  &  to  the  powers  overreachg  the  este  in  tail 
limd  to  the  sd  A.  by  the  sd  will  [indre  of  settlemt]  (c),  but 

(a)  To  be  enrolled  under  3  A  4  Will.  IV.  o.  74,  s.  41. 

(b)  See  8  &  4  WiU.  IV.  c.  74,  s.  84.  To  be  enrolled  nnder  a.  41.  Wliere 
the  land  is  reg^istered,  no  alteration  need  be  made  on  the  Register. 

(c)  The  more  oommon  form  is,  '^  uses  &  estes  limd  or  created  by 
the  sd  will  [indre  of  settlmt],  wch  are  prior  to  the  este  in 
tail  of  the  sd  A.,  &  to  the  powers  annexed  to  such  prior  estes 
so  far  as  such  uses,  estes,  &  powers  are  capable  of  takg  effect." 

It  must,  however,  be  obserred  that  sometimes  eharges,  &c,  may  exist  under 
a  prior  settlement,  and  that  the  powers  oYerreaching  the  estate  of  the  tenant 
in  taU  are  not  necessarily  annexed  to  the  prior  estates. 
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dischged,  &c.,  as  in  Precedent  I.,  To  the  use  of  the  sd  A.,  his  To  um  o£ 

*  tenant  in 

nrs  &  aBsns  for  ever  {d).    In  wits,  &c.  tali  in  fee. 


IV. 

DISENTAILING  Deed  of  Freeholds  and  Entailed 
Money  hy  Tenant  in  Tail  with  Concurrence  of 
Protector  limiting  tlie  estate  to  their  Joint  Appoint- 
ment {e). 

Parties,  A.,  tenant  for  life,  1 ;  B.,  tenant  in  tail,  2 ;  G.  &  D., 
trees,  3-     Recital  of  settleint  on  the  marreof  A.,  dk  svbseqt  events  Bedtals. 
showg  that  the  este  stands  limd  to  the  iLse  of  A.  for  life  with 
rtmr  to  B,  in  tail  male,  svbjt  to  incumbces  A  to  ajture  dt  portions 

dt  terms  ofyrsfor  secwrg  tliem,  dk  that  a  sum  of  £ arisgfrom 

sales,  doc,  under  the  powers  of  the  settlemt  or  orwise,  stands  in 
the  names  of  K.  d-  L.  the  present  trees  of  the  settlemt  on  trust 
to  be  re-invested  in  the  pcliase  of  lands  to  he  settled  to  the  same 
uses :  And  whas  the  sd  A.  <fe  B.  are  desirous  of  barrg  the  este  i>esire  to 
in  tail  male  &  all  other  estes  in  tail  of  the  sd  B.  in  the  sd  hds, 
moysy  Sl  premes,  &  all  estes,  intts,  &  powers  to  take  effect 
after  the  determinon,  or  in  defeasce  thof,  &  of  assurg  Sc  limitg 
the  same  in  mner  hinafter  expd :  NOW  THIS  INDRE  WIT-  Wit. 
NETH  that  in  psuance  of  such  desire  &  in  conson  of  the 


(d)  If  it  is  intended  that  the  tenant  in  tail  shaU  not  be  independent  of 
i^e  tenant  for  life,  the  reversion  should  be  limited  to  their  joint  appoint- 
nient»  and  in  default  as  the  tenant  in  remainder  appoints  if  he  surviyeB  the 
tenant  for  life  (not  to  him  in  fee),  and  in  default  of  appointment  to  the  old 
uses  (see  the  next  Preoedent).  If  the  entail  is  barred  preparatory  to  a 
resettlement,  it  is  beet  to  make  the  tenant  for  life  oonyey  his  life  estate,  so 
that  the  joint  power  of  appointment  affects  the  fee  in  possession,  as  in  the 
next  Precedent. 

(e)  See  Elph.  Introd.  409,  and  the  last  note.  As  to  the  effect  of  a  dis- 
entailing assurance  by  a  tenant  for  life  and  remainderman  in  taU  on  a 
shifting  clause,  see  Do^  v.  Ea/rl  of  Searbarough,  3  Ad.  &  EL  2,  897 ;  MUbank 
T.  Vane,  [1893]  3  Ch.  79  ;  3  Dav.  Prec.,  pt.  1,  398. 

The  donees  of  the  power  of  appointment  may,  at  the  option  of  the  tenant   Begistered 
for  life,  be  registered  as  proprietors,  L.  T.  A.  1897,  s.  6  (1).    But  imless  it   land, 
is  intended  to  exercise  the  power  for  any  purpose  other  than  a  resettlement, 
it  wiU  be  more  conyenient  to  make  no  alteration  on  the  register.    If  a  re- 
settlement is  made  under  the  power,  the  necessary  alterations  (if  any)  may 
be  made  on  the  register  without  registering  the  donees. 
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premee,  the  sd  A.,  &  the  bA  B.,  with  the  consent  of  the  sd  A. 

as  protector  of  the  sd  settlemt,  accdg  to  their  respive  estes  & 

intts  in  the  premes,  do  resply  hby  grt  unto  the  sd  C.  &  D., 

ftrant.         peels  as  in  Precedent  I. :   To  hold  the  same  Unto  the  sd  C.  & 

Habendum   D.  &  their  hrs,  SuBJT  to  the  chgeB  &  incumbces  hinbfe  mentd 

Bu^Kt'to'    ^°  ^*''  *^  *^^  same  affect  the  same  premes  resply,  &  to  the  estes 

iLnim.         Si  chges  prior  to  &  the  powers  overreaching  the  este  in  tail 

male  of  the  sd  B.  (other  than  the  este  of  the  sd  A.  durg  his 

life)   (a),  But  dischgbd,   <fc,,   as  in  Precedent  I.  :  To   such 

Taiucb       USES,  upon  such  trusts,  &  subjt  to  such  powers  &  provons, 

^*^  jj      as  tbe  sd  A.  &  B,  shl  at  any  time  or  times  hrafter  by  any 

appoint.       deed  or  deeds,   revocable  or  irrevocable,  jtly  appt.  And  in 

Tn  default.  DEFAULT  of  &  subjt  to  any  such  jt  apptmt,  to  the  use  of  the  sd 

Jil^  **""     A.  &  his  assns  during  his  life  witbt  impeachrat  of  waste  in 

restoron,  continuon,  &   confirmon  of  the  eata  for  his  life  limd 

to  him  by  the  hinbfe  recited  indre  of  settlemt  with  the  powers 

Ronuundar   annexed  to  such  life  este  (i)  with  remr,  To  such  uses,  upon 

to  anch        euch  trusts,  &  subjt  to  such  powers  &  provons  as  the  sd  B., 

appoints,     in  case  he  shl  survive  the  sd  A.,  sbl  at  any  time  or  times  after 

the  death  of  the  sd  A.,  by  any  deed  or  deeds  revocable  or 

irrevocable,   [or  by  will  or  codl  exply  referrg  to  this  pant 

In  default,   power  or  the  ppty  subjt  thto  (c)]  appt,  And  in  default  of  & 

Id  arigioal    subjt   to  any   such  apptmt,  To   the   uses,    upon  the  trusts, 

'^'"  &  subjt  to  tbe  powers  &  provons  to,  upon,  &  subjt  to  wch, 

under  or  by  virtue  of  the  hinbfe  recited  indre  of  settlemt,  the 

same  premes  resply  stood  limd  &  settled  immedly  bfe  the  exon 

of  these  psnts,  or  such  of  the  same  uses,  trusts,  powers,  & 

provons  as  shl  be  then  subsistg  or  capable  of  takg  effect,  &  so 

as  to  restore  &  confirm  the  same  uses,  trusts,  powers,  & 


(o )  See  note(<i),  p.  633. 
Aa  to  pre-         (b)  Thia  reatoratioa  of  the  old  lite  estate  will  be  effectual  acoordinc  to  it* 
Berriog  old   t^nor,  ao  that  A.  will  retain  hia  eipreas  powera  aa  tenant  for  life  nnder  the 
life  eatal«.     0riginal  aettlement  {although  t^e  life  satate  ia  displaced  by  being  peatponed 

to  the  overriding  joint  power)   (aee  3  Da7.  Free  596 ;   Be  Wright,  28  Ch. 

D.  03),  but  the  powers  conferred  by  the  3.  L.  Acts  on  A.  as  tenant  for  lifetrf 
As  to  e/R'ct  the    original   settlement   remain   exercisable  whether  that  life    eatate  ii 
of  general      peatored  or  not.     fia  Jfuiuiv  ^  Bflptf,  [1899]  I  Ch.  275,  antt,  p.  467. 
do»iso  ^ijj  I'liij  reqnitement,  the  object  of  which  ia  to  prevent  a  general  deriae 

iw^*^  hywillfrom  operating  contrarjto  the  intention  aa  an  eierciae  of  the  power, 

^"red  to'      is  effectual)   aee  FhUlipi  v.  Caylty,  43  Gb.  D.  222,  oTerruling  Be  MarA. 
be  refcrrc^l   38  Ch.  680;  and  aee  Be  Daviee.  [1692]  3  Ch.  63. 
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provons:  AND  THIS  INDRE   ALSO  WITNETH  that    in  Further 
further  psuance,  &c.,  &  in  conson,  <fec.,  the  sd  A.,  &  the  sd  B.,  ^^  °®^  * 
with  the  consent  of  the  sd  A.,  &c.,  as  above,  accdg  to  their 
respive  intts  in  the  premes,  do  resply  hby  grt  &  assn  unto  the  Aasign- 

fid  C.  &  D.,  All  that  the  sum  of  £ ,  <fec.,  now  standg  in  '^' 

the  names  of  the  sd  E.  &  L.  as  afsd,  To  hold  unto  the  sd  Habendum 
C.  &D.  (d)y  subjt  to  the  este  &  chges  prior  to  &  the  powers  to  grantee. 
overreachg  the  este  in  tail  male  of  the  sd  B.  in  the  same 
premes  (other  than  the  este)  of  the  sd  A.  durg  his  life),  But 
DiscHGED,  d'c,  as  in  Precedent  I. :  Upon  the  like  trusts  &  subjt  ^pon 
to  the  like  powers  &  provons  as  if  the  same  were  capital  moy  sale 
arisg  from  a  sale  made  after  the  date  of  these  psnts  of  pt  of  ™o"«y^ 
the  hds  comprd  in  the  sd  settlemt  of,  &c..  And  it  is  hby  agrd 
&  decld  that  the  sd  G.  &  D.  shl  be  the  trees  of  the  settlemt 
hby  made  for  the  pposes  of  the  Settled  Land  Acts,  1882  to 
1890,  &  any  act  or  acts  amendg  or  extendg  the  same  (e).     If 
form  A,  in   Vol.  II.,  p.  649  note,  tvas  inserted  in  the  original 
settlt^  insert  form  B.  in  the  same  note.     In  wits,  &c.  (/). 


V. 

SURRENDER  out  of  Court  of  Copyholds  by  Legal 
Tenant  in  Tail  in  Possession  for  barring  the  entail 
{without  recitals)  (g).  Vabiations  where  there  is  a 
Pbotector  who  Consents,  and  for  case  of  Equitable 
Tenant  in  Tail  {h). 


(d)  3  &  4  Wm.  IV.  c.  74,  8.  71. 

(e)  This  clause  should  be  inserted,  as  the  deed  after  the  death  of  A. 
operates  as  a  new  settlement. 

(/)  To  be  enrolled  under  3  &  4  Will.  IV.  c.  74,  s.  41. 

{g)  Where  recitals  are  used  they  should  take  the  following  form  : — 

Whas,  &c.,  redte  settlemt  or  will,  dec,  admittce  dk  facts  sliowg 

tJiat  A.  is  [equitable']  tenant  in  tail  [<£•  B.  protector]. 

(fc)  See  3  &  4  WiU.  IV.  o.  74,  ss.  50—64.  To  be  entered  on  the  Court 
BoIU.  As  to  the  bar  of  the  entail  of  the  copyholds  by  enfranchisement, 
see  Ex  parte  School  Board  for  London,  41  Ch.  D.  547,  and  by  a  married  woman 
tenant  in  tail,  see  Carter  v.  Carter,  [1896]  1  Ch.  62. 
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The  manor  of "i  «„  » 

■ux  the  coy  of .  f  ^^^ ^*r  of . 

BE  IT  REMEMBERED  that  on  the  day  above  mentd,  A, 
tenant  in  tail,  of,  &c.,  one  of  the  customary  tenants  of  the  sd 
manor,  came  bfe  me,  [deputy]  steward  of  the  ad  manor,  &  for 
the  ppoBe  of  defeatg  &  bang  all  estes  in  tail  [male  or  in  tail]  (a) 
of  the  ad  A.  in  the  hds  hinafter  mentd,  &  all  estes,  rts,  intts, 
&  powers  to  take  effect  after  the  determinon  or  in  defeasce  of 
such  estes  in  tail  [male  or  in  tail]  {b)  did  out  of  Ct  surrender 
into  the  hands  of  the  lord  of  the  sd  manor  by  the  hands  & 
acceptce  of  the  sd  [deputy]  steward  by  the  rod  accdg  to  the 
custom  of  the  sd  manor,  pceU,  Bee  PTecedent  I.,  p.  630,  to  wch 
sd  hds  &  premes  the  sd  A.  [E.]  was  admitted  at  a  genl  ^t  held 

for  the  sd  manor  on  the day  of ,  To  hold  to  him,  the 

sd  A.,  &  the  hrs  of  his  body  accordg  to  a  devise  of  the  sd 
premes  contd  in  the  will  of  L,,  late  of,  &c.,  deced  thrin 
To  DM  o(  mentd  or  refd  to,  To  the  use  of  the  sd  A.,  his  hrs  &  aBsns,  for 
buirendaror  ever,  aocdg  to  the  cnstom  o!  the  sd  manor,  by  &  under  the 
rents,  fines,  heriots,  suits,  &.  services  due  &  of  rt  accustomed 
for  the  same. 

Signature  of  A. 
Taken  &  acknowed  the  day  1  X.,  [deputy]  steward 

&  yr  above  written       )  oF  the  sd  manor. 

(a)  In  the  case  of   an  equitable  tenant  in  tail,  add,  "  in  equity  Or 

orwise." 

(b)  When  there  Ib  a  protector  who  conaenta,  add  hero.  "  &  with  the 

consent  of  the  sd  B.  as  protector  of  the  settlemt  of  the  sd  hds, 
testified  by  his  signature  hrunder  written,"  and  at  the  foot  of  the 

mirrender  the  following  memorandDm  of  oonaent : — 

Vnriiitipn  "^i  *^^  sbove-named  B.,  as  protector  of  the  settlemt  above 
(or  j.rotec-  mentd,  do  hby  declare  my  consent  to  the  above  surrender :  As 
Mutliig.        WITS  my  hand  the  day  &  yr  first  above  written. 

"  Wits,  C.  Signature  of  B." 
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VI. 

DISENTAILING  Deed  by  Tenants  in  Common  in  tail 
extending  to  a  possible  Accruing  share  under  a-oss 
remainders,  one  tenant  in  tail  being  a  Married 
Woman.  Variations  where  her  share  t«  limited  to  her 
Husband  (c). 

Parties,  A.  &  B.,  tenants  in  tail,  &  C,  husbd  of  B.,  1 ;  X., 
protector^  2 ;  Y.,  grtee  to  uses,  8.     Recite  settlemt  of  freehds  to  Recitals. 
vse  of  X.  for  life,  with  remr,  sxihjt  to  intermediate  estes  uch  liave 
failed  or  are  not  likely  to  take  effect,  to  the  dams  ofX.as  tenants 
in  common  in  tail  with  cross  remrs  in  tail  with  remrs  oi'er : 
That  X.  has  had  three  daurs,  namely,  A.  d-  B.  dt  D.,  marre  of 
B.,  death  ofD.  leavg  issue  :  And  whas  the  pties  hto  of  the  first  Pf""*^, 
pt,  with  the  concurrce  of  the  sd  X.  as  protector  of  the  settlemt, 
are  desirous  of  barrg  all  the  estes  tail  of  the  sd  A.  &  B.  in  the 
hds  &  premes  comprd  in  or  wch  are  now  subjt  to  the  uses  of 
the  sd  settlemt,  includg  their  estes  tail  in  the  share  thrin  of 
the  sd  D.  deced,  in  remr  expectant  upon  the  failure  of  her 
issue,  &  all  estes  to  take  effect  after  the  determinon  or  in 
defeasce  of  such  respive  estes  tail,  &  of  assurg  their  respive 
shares  in  the  same  hds  &  premes,  includg  the  shares  to  wch 
they  are  entled  in  remr  as  last  afsd  in  mner  hinafter  expd  [it 
being  the  desire  of  the  sd  B.  that  her  share  thrin  shl  be  limd 
to  &  vested  in  her  sd  husbd    (d)]:   NOW    THIS    INDRE  Wit- 
WITNETH  that  the  sd  respive  pties  hto  of  the  first  pt  with  °^*^" 
the  consent  (hby  testified)  of  the  sd  X.  as  protector  of  the 
settlemt  (the  sd  B.  actg  hrin  with  the  concurrce  of  her  sd 
husbd)   do  resply,  accdg  to  their  sevl  estes  &  intts  in  the 

(c)  See  8  &  4  WiU.  lY.  c.  74,  8.  40 ;  and  ae  to  enrolment^  s.  41 ;  and  as  to   Disentail- 

married  women,  a.  77.    If  either  the  settlement  or  the  marriage  was  after  ing  assur- 

1882,  the  case  would  be  within  the  M.  W.  P.  A.  1882,  and  the  husband's  "^ces  by 

concxirrenoe  and  the  acknowlednnent  of  the  deed  by  the  wife  would  be   ™*"^®^ 

women* 
unneoessary  :  Re  Drummond,  [1891]  1  Ch.  524.    The  acknowledgment  (where 

the  case  is  under  the   old  law)  should,  of  course,  precede  the  enrolment, 

though  it  need  not:  Ex  parte  Tavemer,  7  De  G.  M.  &  G.  627.     If  the  fee  is 

to  be  limited  to  the  husband,  the  grantee  to  uses  may  be  dispensed  with, 

as  by  the  C.  A.  1881,  s.  50,  a  wife  may  convey  freeholds  direct  to  her 

husband. 

(d)  It  is  desirable  to  recite  expressly  the  intention  in  this  respect. 
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Gnnt. 

UndiTided 
sharM. 


Haben* 
dnm. 


premes,  hby  grt  unto  the  sd  Y.,  All  those  the  two  eql  undivided 
third  pts  or  shares  of  them  the  sd  A.  &  B.,  And  also  all  that 
the  remaing  eql  undivided  third  pt  or  share  to  wch  they  are 
resply  entled  in  remr  expectant  on  the  failure  of  issue  of  the 
sd  D.  deced  as  afsd  of  &  in,  peels,  see  Precedent  I.,  And  all 
other,  if  any,  hds  &  premes  whatsr  &  wheresr  situate,  wch  are 
now  by  any  means  subjt  to  the  subsistg  uses  of  the  sd  settlemt, 
or  of  wch,  or  of  any  undivided  share  or  shares  whof  the  sd  A. 
&  B.  resply  are  now  by  any  means  tenant  in  tail  at  law  or  in 
equity,  under  or  by  virtue  of  the  sd  settlemt,  or  any  convce  or 
assurce  to  the  uses  or  upon  the  trusts  thof.  To  hold  the  same 
Unto  the  sd  Y.  &  his  hrs,  subjt  to  the  estes  &  chges  prior  to  & 
to  the  powers  overreachg  the  respive  estes  tail  of  the  sd  A.  & 
B.  resply  at  law  or  in  equity,  but  dischged  from  such  respive 
estes  tail,  &  all  estes,  powers,  &  intts  to  take  effect  after  the 
determinon  or  in  defeasce  of  such  respive  estes  tail,  nevs  as  to 
the  share  or  shares  of  &  in  the  sd  hds  &  premes  of  wch  the  sd 
A.  was,  previously  to  the  exon  of  these  psnts,  tenant  in  tail 
TO  THE  USE  OF  the  sd  A.,  her  hrs  &  assns,  for  her  separate  use^ 
And  as  to  the  share  or  shares  of  &  in  the  sd  hds  &  premes  of 
wch  the  sd  B.  was,  previously  to  such  exon,  tenant  in  tail,  to 
THE  USE  OF  the  sd  B.,  her  hrs  &  assns,  for  her  separate  use, 
or,  "to  THE  USE  OF  the  sd  C,  his  hrs  &  assns."    In  wits,  &c. 


Wi«- 
neaseth. 

Qrant. 


vn. 

DEED  by  Tenant  in  Possession /or  6amn^  Estates  Tail 
in  Freeholds  and  Money,  and  Equitable  Estates 
tail  in  Copyholds,  and  enlarging  Base  Fees  in  Free- 
holds and  Equitable  Base  Fees  in  Copyholds. 
Variations  for  Tenant  in  Tail  in  remainder,  the 
consent  of  the  Protector  being  given  by  a  Sbpaaatb 
Deed  (a).     A  short  form  without  recitals. 

Parties,  A.,  tenant  in  tail,  1 ;  B.,  grtee  to  uses,  2,     WIT- 
NETH  that  the  sd  A.  doth  hby  grt  unto  the  sd  B.  All  & 


(a)  See  8  &  4  Wm.  IV.  c.  74,  ss.  41 — 17     To  be  enroUed  nnder  8. 41»  and 
enteied  on  the  court  roUs  of  the  manors  under  8.  68,  within  six  calendar 
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siNGB  the  hds  of  freehd  tenure  whatsr  &  wheresr  situate  or  Bntaiied 
arisg,  of  or  to  wch  he,  the  sd  A.,  is  seised  or  entled  for  any  ^*'^^®^* 
este  in  tail  male  or  in  tail  [or  quasi  in  tail  male  or  in  tail  (6)], 
at  law  or  in  equity  :  And  also  all  &  singr  the  hds  of  copyhd 
or  customary  tenure  whatsr  &  wheresr  situate  of  or  to  wch  he, 
the  sd  A.,  is  seised  or  entled  for  any  este  in  tail  male  or  in  tail 
[or  quasi  in  tail  male  or  tail],  in  equity  only :  And  also  all 
hds  wch  are  or  may  be  subjt  to  be  sold  &  the  moys  arisg  from 
the  sale  whof  are  or  may  be  subjt  to  be  invested  in  the  pchase 
of  hds  to  be  settled  so  that  the  sd  A.  wd  have  thrin  any  este  in 
tail  male  or  in  tail  at  law  or  in  equity,  To  hold  the  same  Unto  Habendam 
the  sd  B.  &  his  hrs  (c),  To  the  use  of  &  in  trust  for  the  sd  A.,  ^  «™°*<'«- 
his  hrs  &  assns,  for  ever,  dischged,  &c.,  as  in  Precedent  I.,  but  g^i^/in 
as  to  the  sd  hds  of  copyhd  or  customary  tenure  accdg  to  the  ^^ 
custom  of  the  sevl  manors  of  wch  the  same  are  resply  holden : 
AND  THIS  INDEE   ALSO  WITNETH  that  the  sd  A.  doth  Further 
hby  grt  unto  the  sd  B.  All  &  singr  (if  any)  the  hds  of  freehd  ^i*"«»««*»> 
tenure  whatsr  &  wheresr  situate  or  arisg,  in  wch  an  este  in    "^^ 
tail  male,  or  in  tail,  at  law  or  in  equity  has  been  barred  &  panels. 
converted  into  a  base  fee,  &  of  wch  hds  the  sd  A.,  if  such 
este  had  not  been  barred,  wd  have  been  actual  tenant  for 
such  este  as  afsd :  And  also  all  &  singr  (if  any)  the  hds  of 
copyhd  or  customary  tenure  whatsr  &  wheresr  situate,  in 
wch  an  este  in  tail  male  or  in  tail  in  equity  only,  has  been 
barred  &  converted  into  a  base  fee,  of  wch  hds  the  sd  A., 
if  such  este  had  not  been  barred,  wd  have  been  actual  tenant  Haben- 
for  such  este  as  afsd :  To  hold  the  same  Unto  the  sd  B.,  tq  giantee. 
&  his  hrs.   To  the  use  of  &  in  trust  for  the  sd  A.,  his 

months  after  ezecation:  Honywood  y.  Fo$tw,  80  Beav.  1.;  Qibhons  t.  Snape, 
1  De  G.  J.  &  S.  621 ;  Green  y.  Paterson,  32  Ch.  D.  95.  It  may  be  mentioned 
that  a  deed  disentailing  customary  freeholds  not  held  by  copy  does  not 
require  entry  on  the  rolls ;  see  Shelford  B.  P.  Stats.,  note  to  3  &  4  Will.  IV. 
c.  74,  B.  53 ;  as  to  the  enlargement  of  a  base  fee  by  a  married  woman,  see 
Be  Drummofid,  [1891]  1  Ch.  524. 

(&}  Am  to  the  bar  of  qnasi-entails  in  estates  jmr  autre  vie,  see  2  Yaizey 
on   Settlements,  p.   1310;  and  see  as  to  qnasi-entails,  1   Steph.  Comm., 

p.  431. 

(c)  If  A.  is  tenant  in  tail  in  remainder  of  the  whole  or  part,  insert  here, 
and    in    the    corresponding   places  in   the  subsequent  witnessing   parts 

''  subjt  [as  to  such  of  the  sd  premes  as  are  subjt  thto]  to  the 
uses  &  trusts  wch  precede  such  estes  in  tail  male  or  in  tail 
resply." 
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To  use  of 
grantor  in 


hrs  &  assns,  for  ever,  bo  as  to  enlarge  the  base  fee  now 
fee.  vested  in  him  as  afsd  into  a  fee  simple  absolute,  but  as  to  the 

sd  hds  of  copyhd  or  customary  tenure  accdg  to  the  custom  of 
^**"  ,        the  sevl  manors  of  wch  the  same  are  resply  holden:  AND 

THIS  INDKE  ALSO  WITNETH  that  the  sd  A.  doth  hby  grt 

ofmon«y.  Chancery  Divon  of  the  High  Ct  of  Justice,  standg  to  the 
credit  of  the  cause  of  X.  t\  Y.,  referee  to  record,  the  acct  of, 
&c.  (a) :  And  the  hds  to  be  pchased  thwith :  And  all  other 
moys,  stks,  funds,  &  sees  (if  any),  whether  in  Ct  or  not,  wch, 
or  the  pceeds  of  the  sale  of  wch  are  subjt  to  be  invested  in  the 
pchase  of  hds  of  wch  the  sd  A.  wd  be  tenant  in  tail  male  or  in 
Haben.  tail :  To  HOLD  the  same  Unto  the  sd  B.,  dischged,  &c.,  <u  in 
To       tee   P^'^^^^^^  !•>  In  trust  for  the  sd  A.  as  psonal  este  (6).    In 

In  trust  for  WITS,  &C. 
grantor. 


vin. 

PROTECTOR'S  Consent  to  the  barring  of  an  estate  tail  (c). 

TO  ALL  TO  WHOM,  &c.,  A.,  protector,  of,  &c.,  sends 
greetg :  Recite  setdemt  shortly,  sJwwing  that  A.  is  protector  d  B., 
tenant  in  tail :  NOW  THESE  PSNTS  WITS  that  the  sd  A., 
as  protector  of  the  sd  settlemt,  doth  hby  give  his  consent  to 
every  or  any  disposon  wch  the  sd  B.  shl  make  of  the  hds  & 
premes  comprd  in  or  wch  are  now  by  any  means  subjt  at  law 
or  in  equity  to  the  subsistg  uses  or  trusts  of  the  sd  settlemt  or 
any  of  such  premises  or  any  pt  thof.    In  wits,  &c. 

(a)  Where  the  money  is  in  Court,  it  wiU  not  according  to  the  present 
praKstice  be  paid  out  tmtil  a  disentailing  assurance  is  perfected ;  Be  Broad- 
wood's  Settled  Estate,  1  Oh.  D.  438;  £e  BeynoUs,  3  Ch.  D.  61. 

(&)  If  A.  is  tenant  in  tail  in  remainder,  say,  ^'  In  TRUST  for  the  sd 

A.,  his  hrs  &  assns." 

(c)  See  8  &  4  Will.  IV.  c.  74,  s.  34.  To  be  enrolled  in,  under  s.  46,  the 
Central  Office,  or  for  copyholds  on  the  court  rolls  of  the  manor  under  b.  51, 
after  being  endorsed  by  the  steward  with  an  acknowledgment  that  the  deed 
was  produced  within  the  time  limited. 
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I. 

AGREEMENT /or  an  Exchange  o/ Freeholds /or  Free- 
holds, Copyholds  (rf)  or  Leaseholds,  and  for  pay- 
ment of  an  agreed  Sum  for  Equality.  Variation 
where  such  sum  is  to  be  fixed  by  Arbitration  (e). 

AGRMT  made  this day  of ,  18—,  Betn  A.,  of,  &c.,  ^^'"^ 

of  the  one  pt,  &  B.,  of,  &c.,  of  the  other  pt.     Recite  title  of  A.  Recitala  of 
to  Jreehds  descd  in  \st  schdle  in  fee^  p.  870,  [subjt  as  hinafter 
mentd].     Similar  recital  of  title  of  B,  to  frcchds  or  copyhds  in 
2nd  schdle^  [()r,  if  leasehd,  And  whas  the  sd  B.  is  eutled  to  the 
leasehd  hds  descd  in  the  2nd  schdle  hto  for  the  residue  now 

unexpired  of  a  term  of  — —  yrs  from  the day  of , 

under  an  indre  of  lease,  dated,  &c.,  &  made,  &c.,  subjt  to  the 
yrly  rent  of ,  &  to  the  covts  &  condons  in  the  ^ame  indre 

(d)  Am  to  the  enfranchisement  of  copyholds,  see  the  Copyhold  Act,  1894, 
Pts.  L  and  II. 

(e)  As  to  exchanges,  see  2  Dav.  Free.,  pt.  1.    Beference  may  be  made  to   As  to  ex- 
the  enactment  in  8  &  9  Vict.  c.  106,  s.  4,  doing  away  with  the  mutual  implied  ^'^^^v* 
condition  of  re-entry,  which  was   productive  of   great  inconvenience   in 
exchanges  at  common  law,  but  which  never  applied  to  an  exchange  by 
mutual  conveyances,  as  the  remedies  in  such  cases  were  provided  by  the 
covenants  in  the  conveyances :  Bartram  v.  Whichcote,  6  Sim.  at  p.  92.     As 

to  common  law  conveyances  generaUy,  see  Blyth.  Conv.,  Vol.  IV.,  3rd  ed ., 
pp.  8,  4.  As  to  exchanges  by  the  Board  of  Agriculture  imder  the  Inclosure 
Acts,  1846  to  1882,  which  are  extensively  made  use  of,  not  only  in  cases 
where  the  parties  are  unable  otherwise  to  effect  a  valid  exchange,  but  also 
where  they  are  so  able  but  ^re  desirous  of  saving  the  expense  of  the  double 
investigation  of  title,  see  p.  647,  note.  Recourse  cannot,  however,  be  had  to 
the  Acts  where  the  inequality  in  value  exceeds  one-eighth.  As  to  exchanges 
in  the  case  of  lunatics,  see  53  Vict.  c.  5,  s.  120  (b). 

A  conveyance  on  exchange  is  chargeable  with  ad  valorem  sale  duty  on  Stamp. 
the  sum,  if  any,  paid  for  equality :  Stamp  Act,  1891,  schedule  "Exchange,*' 
and  8.  73.  The  contract  for  exchange,  even  if  it  took  the  form  of  mutual 
sales,  would  not  be  chargeable  with  ad  valorem  duty  under  s.  59  of  the 
Act,  as  the  subject-matter  is  a  legal,  and  not  merely  an  equitable,  estate 
in  the  land ;  see  p.  327,  note. 
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^s^'        ftontd:]  And  whas  the  sd  A.  &  B.  have  agrd  to  make  an 

ment.  , 

exchge  by  way  of  mutual  sale  &  convce  of  the  sd  respive  hda 

descd  in  the  Ist  &  2nd  schdies  hto,  &  for  the  paymt  of  a  sum 

of  moy  for  equality  of  value  as  hinafter  mentd :  NOW  IT  IS 

HBY  AGED  as  follows : 

Agrsement       1.  The  SD  A.  shl  in  conson  of  the  hds  hby  agrd  to  be  con- 

jmceTy^A.    v^y^d  by  the  sd  B.  to  the  sd  A.  [&  of  the  sum  of  moy  to  be  pd 

by  the  sd  B.  to  the  sd  A.  as  hinafter  mentd],  convey  to  the  sd 

B.  the  hds  descd  in  the  1st  schdle  hto,  with  the  appurts  thof  & 

the  inhance  thof  in  fee  simple  in  posson  free  from  incumbces 

[except  as  hinafter  mentd]. 

Agreement       2.  Similar  ogrmtfor  convce  by  B,  to  A,  of  tlie  Ms  descd  in 

anrobj^R    ^'^^  schdle;   or,   if  copyhd,    The  sd  B.  shl,  in  conson,  &c., 

convey  to  the  sd  A.  the  hds  descd  in  the  2nd  schdle  hto,  with 

the    appurts    &    the  inhance    thof  in   posson   accdg  to  the 

custom  of  the  sd  manor  subjt  to  the  manorial  rts,  but  free 

from  incumbces  [except  as  hinafter  mentd] :  or,  if  leasehd. 

The  sd  B.  shl,  in  conson,  &c.,  assn  to  the  sd  A.   the   hds 

descd  in  the  2nd  schdle  hto  for  the  residue  now  to  come  of  the 

sd  term  of yrs,  subjt  to  the  sd  yrly  rent  of  £ ,  &  the 

covts  &  Condons  in  the  sd  indre  of  lease  contd,  but  free  from 
incumbces  [except  as  hinafter  mentd]. 

8.  {Proton  as  to  outgoings,  easemts,  dc,  subjt  to  wch   the 
respive  premes  are  conveyed,  see  Condons  of  Sale.] 
Payment  of      4.  The  sd  B.  shl,  upon  the  oxon  of  the  convce  or  assurce  to 

of  £ for  equality  of  value,  or,  **  a  sum  of  moy  for  equality 

of  value  to  be  fixed,  at  the  jt  expse  of  the  pties,  by  C,  of,  &c., 
&  D.,  of,  &c.,  or  in  case  of  diJBfee  by  an  umpire,  to  be  appted 
by  such  referees  in  writg  bfe  enterg  on  the  referee ;  &  the 
decision  of  the  sd  referees  or  their  umpire  shl  be  final,"  or, 
''  the  differce  in  value  of  the  sd  premes  shl  be  made  good  by  a 
paymt  in  moy,  to  be  made  by  the  sd  A.  to  the  sd  B.,  or 
by  the  sd  B.  to  the  sd  A.  (as  the  case  may  be),  &  the  amt  & 
time  of  paymt  thof,  &  the  mode  in  wch  the  sd  sum  shl  be  pd, 
namely,  whether  by  a  sum  in  gross  or  by  instalmts  or  by  way 
of  rent-chge,  &  the  mode  in  wch  the  paymt,  if  postponed,  shl 
be  seed,  shl  be  fixed,  &c.,  as  bfe,  &  the  sd  moy  shl  be  pd  or 
seed  accdly." 
Title.  5.  Each  of  them,  the  sd  A.  &  B.,  shl  deliver  to  the  other  of 
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them  or  his  solor,  within weeks  from  the  date  hrof ,  an 

abstract  of  his  title  to  the  sd  respive  premes,  Add  Protons  as 
to  title y  etc.,  as  on  a  sale,  see  Condons  op  Sale  d-  Contracts  for 
Sai.e  [ar,  each  of  the  sd  pties  shl  accept  the  title  of  the  other 
witht  investigon,  &  witht  requirg  any  abstract  of  such  title,  or 
the  prodon  of  any  deeds  or  other  evidce  thof]. 

6.  The  sd  exchange  shl  be  completed  on  the day  of  Completion 

o  *  "^  and  con- 

at  the  oflSce  of  Messrs. ,  at ,  when  each  of  the  ▼eyance. 

sd  pties  (togr  with  all  other  necy  pties,  if  any)  shl  exte  or 
make  a  pper  assurce  of  the  sd  hds  &  premes  belonging  to  him 
unto  the  other  of  them  free  from  incumbces  [save  as  afsd]  ;  to 
be  prepared  by  &  at  the  expse  of  the  pty  to  whom  the  same  is 
made.  Add  any  pi'ovons  as  to  covts  to  be  entd  into  by  eir  2>ty  as 
on  a  sale. 

7.  Each  of  the  sd  pties  shl  be  entitled  to  the  posson  or  rect  of  PoBgession 
the  rents  &  profits  of,  &  shl  dischge  the  outgoings  in  respect  of,  ^in^*[* 
the  premes  hby  agrd  to  be  conveyed  or  assured  to  him  from 

the day  of next. 

8.  If  from  any  cause  whatever  the  sd  respive  convces  &  interest  on 

assurces  shl  not  be  completed  on  or  bfe  the  sd day  of  Xtion? 

next,  intt  at  the  rate  of  £6  p.c.  p.a.  upon  the  sum  to  be 

pd  for  equality  of  value  as  afsd  shl  be  pd  by  the  sd  B.,  or,  **  the 

pty  by  whom  such  sum  shl  be  payable,"  from  the  sd day 

of next,  until  the  complon  of  the  sd  convces  &  assurces. 

Add provon  for  coinpensonfoi'  misdescri'ption  d-  any  other  provons 
as  to  expses,  retention  of  deeds,  or  orwise,  uch  may  be  required, 
as  on  a  sale.    See  Condons  of  Sale  d  Contracts  for  Sale. 

9-  (a)  The  Provons  of  the  Vendor  &  Pchaser  Act,  1874,  &  statutory 
the  Convcg  Acts,  1881,  1882,  relatg  to  contracts  for  sale  of  ^tocon' 
land,  shl  apply  to  this  contract  so  far  as  the  same  may  be  *™*^*f  ®^ 
applicable  &  subjt  to  the  provons  hrin  contd  in  the  same  mner  porated. 
as  if  this  were  a  contract  for  mutual  sales.    In  wits,  &c. 

l^Ttvo  schdles  ofpcels.'\ 

(a)  In  the  absence  of  this  olanae,  it  is  by  no  means  clear  whether  tbe 
statutory  provisions  as  to  contracts  for  sale  apply. 
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Parties. 


Vendor 
contracts 
as  tenant 
for  life. 


II. 

AGREEMENT  for  Exchange  of  Freeholds  between  a 
Tenant  for  Life,  under  the  Settled  Land  Acts,  and 
an  Absolute  Owner,  with  Variations  ivhere  the 
exchange  is  subject  to  the  Reservation  of  a  Right  of 
WkYforininingpm'poses,  or  o/* restrictive  Covenants 
affecting  the  land  given  in  exchange^  and  where  it  it 
made  paiilg  in  consideration  of  the  Grant  of  a  Right 
OP  Way,  for  mining  j^urposes,  orei-  other  adjoinitig  land 
belonging  to  the  absolute  owner  (a). 


ARTICLES  OF  AGRMT  made  the 


day  of 


Bbtn 


A.,  of,  &c.  (hinafter  called  the  vendor  (b)y  wch  expression  shl 
include  his  succors  in  title  where  the  case  so  requires  or 
admits),  of  the  one  pt,  &  B.,  of,  &c.  (hinafter  called  the 
pchaser  (2/),  wch  expression  shl  include  his  hrs,  exs,  ads,  & 
assns,  where  the  case  so  requires  or  admits) ,  of  the  other  pt, 
whby  it  is  agrd  as  follows : 

1.  This  agrmt  is  entd  into  by  the  vendor  as  tenant  for  life 
[limd  owner],  of  the  este  known  as  the  X.,  este,  situate,  &<;., 
under  the  will,  dated,  &c.,  of  Z.,  deced,  &  is  intd  to  be  carried 


Provisions  (^)  ^^  S.  L.  A.  1SS2,  8.  3  (iii.)  and  a.  4  (2,  5),  authorises  the  tenant  for 
of  S.  L.  A.,  life  to  make  an  exchange  of  the  settled  land  or  any  part  thereof  for  other 
1882,  as  to  landj  including  an  exchange  in  consideration  of  money  paid  (i.e.  by  either 
exchanges,  party)  for  equality.  The  exchange  may  be  subject  to  restrictions  or  reserva- 
tions on  either  side,  s.  4  (6)  ;  and  by  the  Act  of  1890,  s.  5,  extending  s.  17 
of  the  Act  of  1882  (which  applied  only  to  mineral  properties),  any  easement, 
right,  or  privilege  of  any  kind  may  be  granted  or  reserved  over  or  in 
relation  to  the  settled  land  or  the  other  land,  or  may  be  given  or  taken  in 
exchange  for  land  or  any  other  easement,  right,  or  privilege.  As  to  oon* 
veyances,  see  ss.  20,  24 :  and  as  to  incumbrances,  s.  5.  Where  the  tenant 
for  life  is  the  owner  of  the  land  to  be  exchanged  for  the  settled  land,  the 
trustees  of  the  settlement  are  to  stand  in  his  place  for  the  piupoee  of 
exercising  the  statutory  powers ;  Act  of  1890,  s.  12.  The  general  provisions 
stated  p.  467  et  seq.  as  to  sales,  conveyances,  and  re-investment«,  apply,  as 
far  as  may  be  to  exchanges,  except  that  (as  pointed  out  at  p.  474),  s.  16 
of  the  Act  of  1890,  extending  the  definition  of  "  trustees  of  the  settlement," 
does  not  apply  to  exchanges.  By  s.  18,  money  required  for  equality  may 
be  raised  by  mortgage ;   see  a  Precedent  of  such  a  mortgage  in  VoL  n.» 

MOBTGAOES.  - 

(b)  These  expressions,  although  not  strictly  appropriate  to  an  exchange* 
are  used  for  convenience. 
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into  effect  under  the  powers  of  the  Settled  Land  Acts,  1882  to 
1890,  as  extended  by  the  sd  will. 

2.  The  vendor  shl  convey  to  the  pchaser  the  pee  of  land,  Conyeyance 
&c.,  wch  is  delineated  on  the  plan  hto  annexed  &  thrin  coloured   '^  "^^  ^'* 

,  formg  pt  of  the  X.  este  afsd  [inclusive  of  the  site  of  so 

much  of  the  proposed  new  road  shown  on  the  sd  plan  as  passes 
through  the  sd  X.  este]  with  the  appurts  thof  &  the  inhance 
thof  in  fee  simple  in  posson  [subjt  as  hinafter  expd]  in 
conson  &  exchange  for  the  pees  of  land  hby  agrd  to  be  con- 
veyed by  the  pchaser  to  the  vendor  [&  the  rt  of  way  or  road 
hinafter  agrd  to  be  grted  in  exchange  by  the  pchaser  to  the 
vendor  through  the  este  of  the  pchaser  known  as  the  Y.  este] 
£&  of  the  sum  of  moy  to  be  pd  by  the  pchaser  for  equality  as 
hinafter  mentd]. 

8.  Provons   as  to  oatgoitigs,  tenancies,  lOc,  affectg  the  land 
given  [t£-  takefi}  in  exchange. 

4.  Paymt  of  moy  for  equality^  p.  642 ;  the  moy  to  be  pd  **  at 
the  option  of  the  vendor  to  his  trees  or  into  Ct,  &c." 

5.  [The  sd  convce  to  the  pchaser  shl  also  be  subjt  to  the  Reserva- 
reservon  hinafter  agrd  to  be  made  to  the  vendor  of  the  rt  of  rlght^of 
way  &  road  hinafter  mentd,  so  far  as  the  same  passes  through  ^7* 
the  land  hinbfe  agrd  to  be  conveyed  to  the  pchaser.] 

6.  In  conson  &  exchange  for  the  pee  of  land  hinbfe  agrd  to  Conveyanoe 
be  conveyed  to  the  pchaser  the  pchaser  shl  grt  &  convey  to  the  cha»K^" 
vendor  the  pee  of  land,  peels,  with  the  appurts  thof  &  the 
inhance  thof  in  fee  simple  in  posson  [togr  with  the  rt  of  way 

&  road  hinafter  mentd  so  far  as  the  same  passes  through  the 
8d  este  of  the  pchaser  known  as  the  Y.  este,  wch  is  delineated 

on  the  sd  plan  &  thrin  coloured ]. 

[7.  The  vendor  &  his  lessees  &  tenants  shl  be  entled  in  Bight  of 
common  with  the  pchaser  &  all  other  psons  for  the  time  being 
entled  thto  to  a  rt  of  way  &  road  &  with  or  witht  horses  &  other 
animals,  carts,  carriages,  &  other  vehicles  for  the  convce  of 
mini  produce,  &c.,  state  pposes,  through,  along,  &  over  the  new 
road  to  be  made  by  the  pchaser  as  hinafter  mentd  through  the 
sd  Y.  este,  &  the  land  hby  agrd  to  be  conveyed  to  the  pchaser, 

from common  to  the  high  road  leadg  from to , 

as  shown  on  the  sd  plan,  such  rt  of  way  &  road  to  be  seed  to 
the  vendor  as  to  the  pt  thof  wch  passes  through  the  land 
hinbfe  agrd  to  be  conveyed  to  the  pchaser  by  way  of  reservon 
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as  afsd,  &  as  to  the  pt  thof  wch  passes  through  the  Y.  este  of 
the  pchaser  by  way  of  grt  &  convce  in  exchange  as  afsd]. 

[8.  The  pchaser  shl  at  his  own  sole  expse  make  &  construct 
the  sd  road  (a),  includg  the  portion  thof  passg  through  the  land 
hinbfe  agrd  to  be  conveyed  to  the  pchaser,  of  an  uniform  width 

of  not  less  than feet  throughout,  &  pperly  metal  the  same 

to  the  satisfon  in  all  respts  of  the  surveyor  of  the  vendor,  & 

complete  the  same  on  or  bfe  the day  of ,  &  at  all 

times  keep  in  repair  &  maintain  the  sd  road  in  good  order  & 
fit  for  use  &  traffic  until  the  same  shl  be  adopted  by  the  parish 
or  other  local  authority,  &  shl  in  the  sd  assurce  or  deed  enter 
into  a  pper  covt  in  that  behalf]. 

9.  The  pchaser  shl  in  the  assurce  of  the  land  hby  agrd  to 
be  conveyed  covt  as  follows,  namely,  restrictive  covts  as  to  bld{if 
lie,  on  **  the  land  hby  agrd  to  be  conveyed  to  the  pchaser,"  see 
p.  432.  The  covts  to  be  entd  into  as  afsd  shl  be  framed  so  as 
to  be  bindg  so  far  as  may  be  on  the  pchaser,  his  hrs  &  assns, 
&  all  psons  from  time  to  time  entled  to  or  intted  in  the  sd  land 
hby  agrd  to  be  conveyed,  &  so  that  such  covts  shl  enure  for  the 
benefit  of  the  vendor,  &  all  psons  irom  time  to  time  entled  to 
or  intted  in  the  X.  este  afsd. 

10.  Usual  protons  as  to  title  to  land  given  by  vendor  in  ex- 
change— identity — expses — time  for  delivery  of  pcliaser's  requoM 
— rescindg  of  contract  &  misdescription.  See  "  Condons  of 
Sale  '*  rf-  "  Contracts  for  Sale.*' 

11.  Provons  as  to  title  to  he  deduced  by  pchaser. 

12.  The  vendor  shl  be  subjt  to  the  like  restrons  &  stipulons 
as  to  the  expses  incidental  to  such  dedon  of  title  as  last  afsd, 
&  as  to  the  timie  for  deliverg  requons  &  objons  with  respt  to 
such. title  as  are  hinbfe  contd  &  made  bindg  on  the  pchaser 
with  respt  to  the  title  to  the  land  hby  agrd  to  be  conveyed  in 
exchange  to  him. 

18.  This  agrmt  shl,  subjt  to  the  stipulons  hinbfe  contd,  be 

completed  &  carried  out  on  the day  of at  the  office 

of  Messrs. ,  the  vendor's  solors,  by  the  exon  by  the  sd 

(a)  It  is  a  question  whether  the  power  in  s.  16  of  the  S.  L.  A.  1882, 
to  lay  out  and  appropriate  roads,  kc,  extends  to  aiithorlsing  the  ex- 
penditure of  capital  money  in  the  construction,  &c.,  of  the  roads,  &c. ;  see 
ss.  21  (iii.)  and  25  (xvii.) ;  but  if  the  site  of  the  roads  is  sold  or  given  in 
exchange,  this  liability  may  be  imposed  on  the  purchaser. 
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respive  pties  &  all  other  necy  pties,  if  any,  of  a  pper  assurce  or 
deed,  to  be  prepared  by  &  at  the  expse  of  the  pchaser ;  &  the 
expse  of  the  perasal  on  behalf  of  &  exon  by  all  pties  other  than 
the  vendor  or  his  trees  (shd  their  concurrce  be  necy)  of  such 
assurce  or  deed  shl  be  borne  by  the  pchaser.  Provon  as  to 
covts  of  tenant  for  life  as  at  p.  245.  A  duplicate  of  the  sd 
assurce  or  deed,  to  be  prepared  by  &  at  the  expse  of  the  vendor, 
shl  be  exted  by  the  pchaser. 

14.  Provons  as  to  posson  cf  outgoings,  lO  as  to  munimts 
retained  hy  the  respire  pties.  See  "  Condons  of  Sale  "  dk 
"Contracts  for  Sale." 

15.  Statutory  protons  as  to  contracts  for  sale  incoi^porated, 
ante,  p.  643. 


III. 

AGREEMENT  for  an  Exchange  to  be  carried  out  by  the 

Board  of  Agriculture  (6). 

MEM  OP  AGRMT  made   the   day  of  ,  Betn  parties. 

A.,  of,  &c.,  of  the  one  pt,  &  B.,  of,  &c.,  &  C,  of,  &c.,  of  the 
other  pt.     Recitals  showg.  the  title  of  the  pties  ;  And  whas  the  Recitals, 
sd  A.  has  agrd  with  the  sd  B.  &  C.  to  make  such  exchange  as 
is  hinafter  mentd :  NOW  IT  IS  HBY  AGRD  as  follows : 

1.  The  sd  A.  shl  give  to,  &  cause  to  be  vested  in  the  sd  B.  A^reo- 

&  C,  their  hrs  &  assns,  the  hds  descd  in  the  1st  schdle  hto,  ^^^e. 
with  the  appurts,  in  exchange  for  the  hds  descd  in  the  2nd 
schdle  hto,  with  their  appurts,  wch  shl  be  given  by  the  sd  B. 
&  C.  to  or  caused  by  them  to  be  vested  in  the  sd  A.,  his  hrs  & 
assns. 

2.  The  exchange  shl  be  effected  within  calr  months  comple- 

from  the  date  hrof,  &  shl  be  carried  out  &  perfected  by  the  ^^^^ 

(6)  See  8  &  9  Vict.  c.  118,  s.  147,  &c.;  9  &  10  Vict.  c.  70 ;  10  &  11  Vict.  As  to 
c.  Ill,  88.  4  &  6 ;  12  &  13  Vict.  c.  83,  88.  7  &  11 ;  16  &  16  Vict.  c.  79,  8.  17,  exchanges 
&c. ;  17  A  18  Vict.  c.  97 ;  20  & 21  Vict.c. 31,  8.  4,  &c. ;  21  & 22  Vict.  c.  44, s. 30;  }^^ 
31  &  32  Vict.  c.  89 ;  39  &  40  Vict.  c.  56,  a.  33,  and  see  note  on  Precedent  I.,  ^^^jf 
p.  641.     The  designation  of  the    "Copyhold   Enclosure  and  Tithe  Com-   (uj^, 
missioneTs "  was,  by  the  S.  L.  A.  18S2,  s.  48,  altered  to  "  The  Land  Com- 
missioners for  England;"  and  the  functions  of  that  body  are  now  by  the 
Board  of  Agriculture  Act,  1889  (52  k  53  Vict.  c.  30),  s.  2,  transferred  to  the 
Boitrd  of  Agriculture. 
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Board  of  Agriculture  under  the  provons  of  the  Acts  of  Parlia- 
roent  relatg  to  the  exchange  of  lands. 

CoBtB.  8.  All  the  costs  &  expses  of  &  incidental  to  these  psnts,  & 

the  carrying  out  &  perfectg  of  the  sd  exchange,  shl  be  borne  & 
pd  as  to  one  moiety  by  the  sd  A.,  &  as  to  the  other  moiety  by 
the  sd  B.  &  G. 

BcBcission.       4.  In  case,  by  reason  of  the  default  of  eir  of  the  sd  pties 

hto,  the  sd  exchange  shl  not  be  perfected  within calr 

months  from  the  date  hrof,  it  shl  be  Iful  for  the  pty  not  in 
default  at  any  time  after  the  expiron  of  such  period,  to  deter- 
mine this  agrmt  by  notice  in  writg  to  the  other  of  the  sd  pties 
[in  wch  case  the  pty  in  default  shl  reimburse  the  other  pty  on 
demand  all  costs  &  expses  incurred  by  him  or  them  in  relon 
to  the  sd  intd  exchange].    In  wits,  &c. 


Recital. 


Agree- 
ment. 


Sum  to  be 
paid  for 
equality. 

Deed  of 
even  date. 


Wit- 
neeseth. 


IV. 

CONVEYANCE  of  Freeholds  with  the  concuirenee  of  a 
Mortgagee,  by  way  of  Exchange  fm-  freeholds  con- 
rei/ed  by  a  Deed  of  even  date.  Variation  tvhere 
Money  is  received  or paidfor'EqvAJjTiY  of  excliange  (a). 

Parties^  A.,  otcner  ofpjpty  conveyed  by  this  deed,  1 ;  B.,  mtgee, 
2 ;  C,  owner  ofppty  conveyed  by  deed  of  even  date,  3.  Recite  A., 
seisin  in  fee  of,  **the  hdsdescdin  the  1st  ptof  the  schdle  hto:" 

snbjt  to  mtge  to  B.for  securg  £ d-  intt.     And  whas  the  sd 

A.  has  agrd  with  the  sd  C.  for  the  exchange  of  the  sd  hds  hby 
grted  for  a  pee  of  land  &  hds  belonging  to  the  sd  C.  situate, 
&c.,  wch  are  descd  in  the  2nd  pt  of  the  schdle  hto :  [And  for 
the  paymt  by  the  sd  C.  to  the  sd  A.,  or,  **  by  the  sd  A.  to  the 

sd  C,"  of  the  sum  of  £ for  equality  of  exchange]  ;  agrmt 

ofB,  to  concur,  p.  381.  And  whas  by  an  indre  bearg  even 
date  hwith,  &  made,  &c.,  the  sd  pee  of  land  &  hds  agrd  to  be 
given  in  exchange  by  the  sd  C,  as  afsd,  have  been  conveyed 
to  the  sd  A.  in  fee  simple  in  conson  of  the  assurce  hby 
made  [&  of  the  paymt  by  the  sd  A.  to  the  sd  C.  of  the  sd  sum 

of  £ agrd  to  be  pd  for  equality  of  exchge  as  afsd],  NOW 

THIS  INDEE  WITNETH  that,  in  psuance  of  the  sd  agrmt 


Registered 
land. 


(a)  As  to  exchanges  of  registered  land,  see  L.  T.  £.  103, 104. 
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&  in  conson  of  the  convce  contd  in  the  sd  indre  of  even  date 

hwith  [&  of  the  sum  of  £ upon  the  exon  hrof  pd  by  the 

8d  C.  with  the  consent  of  the  sd  B.  to  the  sd  A.  for  equality  of 

exchange,  the  rect  whof  is  hby  acknowed],  the  sd  B.,  as  mtgee, 

at  the  reqt  of  the  sd  A.,  doth  hby  grt  &  rele,  &  the  sd  A.,  Grant. 

as  benefl  owner,  doth  hby  grt  &  confirm  unto  the  sd  C,  2;rc/«, 

p.  885 ;  To  hold  the  same  Unto  &  to  the  use  of  the  sd  C,  Hai^n. 

his  hrs  &  assns  for  ever ^  free  front  the  intge,  p.  408  :  lAcknmt    ™"^ 

hi/  B.  as  to  munimts  retained^  p.  426].     In  wits,  &c.  grantee. 

[Schdle  of  PceU.I 


V. 

AGREEMENT  betueen  Trustees  and  Urban  Authority. 
for  an  Exchange  {give  and  take)  of  Small  Strips  of 
Land  to  Widen  and  Improve  a  Road  (6). 

MEM   OP    AGRMT   made  the   day  of ,  Betn  Parties. 

A.,  of,  &c.,  B.,  of,  &c,,  &  C,  of,  &c.  {the  trees  under  the 
will  d  codl  of  D.  deced),  hinafter  called  **  the  trees,"  by  E., 
of,  &c.,  their  agent  of  the  one  pt,  &  the  mayor,  aldermen,  & 

burgesses  of  the  borough  of ,  actg  by  the  town  council  as 

the  Urban  District  Council  of  the  sd  borough,  &  hinafter  called 
**  the  corporon,"  by  F.,  of,  &c.,  town  clerk  of  the  sd  borough, 
their  agent,  of  the  other  pt :  Whas  the  trees  are  as  such  trees  Reoitals. 

as  afsd  the  owners  of  certn  lands  &  hds  known  as  the 

este,  pt  of  wch  abuts  upon  &  has  a  frontage  to Road,  in 

the  borough  of afsd  :  And  whas  the  sd Road,  so  far 

as  it  abuts  upon  the  sd este,  now  is  of  irregular  width  & 

in  some  pts  considerably  narrower  than  the  minimum  width 
now  allowed  by  the  bye-laws  of  the  sd  borough :  And  whas  it 
will  be  mutually  advantageous  to  the  pties  hto  for  a  give  & 
take  line  to  be  arranged  betn  them  as  shown  on  the  plan 
annexed  hto  by  the  red  line  marked  AB,  with  a  view  to  the  sd 

Road  being  improved  &  widened  to  a  minimum  width  of 

—  feet;  Witneth  that  the  trees  &  the  corporon  agree  as  wit- 
follows :—  °^*^- 

1.  The  trees  &  the  corporon  shl  adjust  the  boundary  of 

(b)  As  to  registered  land,  see  L.  T.  K.  103, 104. 
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the  sd    este  abuttg  upon  the  sd Koad   by  adoptg  as 

its  boundary  the  sd  line  shown  on  the  sd  plan  &  marked  A  B, 
&  the  trees  shl  give  to  the  corporon  for  the  pposes  of  improvg 

&  wideng  the  sd Road  the  land  coloured on  the  sd 

plan,  hinafter  refd  to  as  ''  land  given,"  nowformg  pt  of  the  sd 

este,  &  the  corporon  as  such  Urban  District  Council  as 

afsd  shl  give  in  exchange  to  the  sd  trees  the  land  coloured 
green  on  the  sd  plan,  hinafter  refd  to  as  *'  land  taken.'* 
No  title  or       2.  As  the  land  given  &  the  land  taken  are  resply  of  very 

oonyeyance  i.  ^  ^ 

to  be  small  area,  the  trees  shl  not  be  called  upon  to  show  any  title 

to  or  to  make  a  convce  of  the  land  given,  nor  shl  the  corporon 

be  called  upon  to  show  any  title  to  or  make  a  convce  of  the 

land  taken. 

Street  to  8.  The  sd  give  &  take  line  is  agrd  to  betn  the  trees  k 

andfenced.  ^^^  corporon  for  the  ppose  of  enablg  the  corporon  to  improve 

&  widen  the  sd Road  to  a  minimum  width  of feet, 

&  the  corporon  hby  agree  to  complete  the  wideng  of  the^sd 

road  so  far  as.  it  abuts  on  the  lands  &  hds  of  the  trees 

within ,  &  to  make  &  construct  at  their  own  expse,  &  as 

soon  as  the  sd  improvemt  &  widening  are  commced,  a  good  & 
substantial  post  &  wire  fence  similar  to  that  boundg  the  other 

portion  of  the este  abuttg  upon Boad  afsd  along  the 

sd  give  &  take  line  betn  the  points  marked  A  &  B  on  the  sd 
plan.    In  Wits,  &c. 


shown  or 
made. 


VI. 

CONVEYANCE  in  Exchange  %  One  Deed  (a)  of  Free- 
holds between  Tenants  in  Fee  for  Straightening 
Boundaries.  Agreement  as  to  Party-wall  and 
Eeservation  of  right  to  Light  (6). 

Recitals.  Parties,  A.,  owner  of  one  ppty,  1 ;  B.,  owner  of  other  ppty,  2. 
Title  of  Whas  the  sd  A.  is  entled  in  fee  simple,  free  from  incumbces, 
parties.       ^^  ^j^^  j^^^  ^^^.j^  ^j^^  bldgs  thron,  edged  resply & 


(a)  To  be  executed  in  duplicate,  which  is  preferable  to  having  two  deeds. 
(h)  As  to  registered  land,  see  ante,  p.  648,  note. 
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on  the  plan  hto  annexed,  &  the  sd  B.  is  entled  in  fee  simple, 
free  from  incombces,  to  the  land  with  the  bldgs  thron,  edged 

resply & on  the  sd  plan,  wch  adjoin  or  are  con- 

tigaous  to  the  sd  land  of  the  sd  A. :  And  whas  the  sd  A.  &  B.  Agree- 

have  agrd  to  exchange  the  sd  pees  of  land  edged  resply exchange. 

& on  the  sd  plan  (formg  pt  of  the  ppty  to  wch  they  are 

resply  entled  as  afsd),  with  the  object  of  straighteng  the 
boundary  lines  betn  their  respive  ppties  wch  are  uneven  & 
irregular,  &  to  adjust  &  settle  such  boundary  lines  in  mner  And  as  to 
hinafter  appearg,  &  they  have  also  agrd  to  enter  into  the  party-iSi 
arrangemt  hinafter  contd  for  the  reservon  or  grt  to  the  sd  B.  ^^  ^k^^- 
of  such  rt  of  light  &  air  &  other  rts  as  are  hinafter  expd, 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  sd  ^^^^ 
recited  agrmt  &  in  conson  of  the  convce  in  exchange  hinafter  ""*"  ' 
made  by  the  sd  B.  &  of  the  premes,  the  sd  A.,  as  benefl  owiier, 

doth  hby  grt  unto  the  sd  B.  all  that  pee  of  land  contg  Grant. 

square  feet  or  thrabouts  &  edged on  the  sd  plan  hto 

annexed ;  To  hold  the  same  unto  &  to  the  use  of  the  sd  B.  ^^"" 
his  hrs  &  assns.     Similar  grt  hy  B.  to  A.  of  the  other  pee  of 
land  given  in  exehange,  **  subjt  to  such  reservon  or  grt  to  the 
sd  B,  as  is  hinafter  contd."     Provd  always,  &  it  is  hby  agrd  Heaerva- 
&  decld,  that  the  grant  &  convce  lastly  hinbfe  contd  shl  be  ^t  of 
subjt  to  the  reservon  of,  &  the  sd  A.  doth  hby  grt  to  the  sd  B.,  ^*«***»  *<^- 
his  hrs  &  assns,  the  free  &  uninterrupted  access  of  light  & 

air  at  all  times  hrafter  over  the  sd  pee  of  land  edged on 

the  sd  plan,  to  the  bldgs  of  whatsr  height  &  in  whatsr  poson 
wch  shl  for  the  time  being  be  erected  or  stand  on  the  land  of 

the  sd  B.,  edged on  the  sd  plan,  or  any  pt  thof  &  to  all 

windows  or  opengs  wch  may  from  time  to  time  exist  in  such 
bldgs,  &  with  liberty  to  the  sd  B.,  his  hrs  &  assns,  from  time 
to  time  to  increase  the  height  of  the  sd  bldgs,  &  to  rebuild,  add 
to,  or  alter  the  same  in  such  poson  &  mner  &  with  such 
windows  or  opengs  for  light  or  air  as  may  be  thought  fit,  & 

that  the  sd  pee  of  land  edged shl  at  all  times  hrafter  be 

kept  by  the  sd  A.,  his  hrs  &  assns,  open  &  unbuilt  upon,  & 

that  no  erection  or  thing  shl  at  any  time  be  placed  thron  wch 

may  in  any  degree  obstruct  or  interfere  with  such  access  of 

light  or  air  as  afsd ;   And  it  is  hby  further  agrd  &  decld  Agreement 

that  the  straight  line  marked  on  the  sd  plan  betn  the  points  ^^^^ 

L,  M,  N  &  0,  shl  henceforth  be  the  boundary  line  betn  the  sd 
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■  hds  &  ppties  of  the  sd  A.  &  B.  &  their  respive  hrs  &  assns: 
Party.waii.  ^ND  FURTHER  that  the  wali  now  standg  betn  the  points  marked 

on  the  8d  plan  shI  be  deemed  &  used  &  maintained  as  a 

party-wall  (a)  betn  the  sd  hds  &  ppties  of  the  sd  A.  &  B. 
{^Acknmt  d  undei'takg  by  A.  as  to  muniniU  retained  by  him. 
The  like  by  B.,  p.  426.]     In  wits,  &c. 


owner. 


ment. 


VII. 

Exchange  of  Freeholds  between  a  Tenant  for  Lifb 
conveying  under  the  Settled  Land  Acts,  and  an 
Owner  in  Fee,  with  mtttual  grants  of  Bights  op 
Way  and  Restrictions  as  to  Building,  Money  being 
paid  for  Equality  of  Exchange  (b). 

Pajities,  A.,  tenant  for  life,  1 ;  B.  &  C,  trees  of  settlemt,  2; 
Recitals.  D.,  owner  in  fee,  8.  Recite  settlemt  under  wch  "  the  sd  A.  is 
Settle-  tenant  for  life  in  posson  of  the  X.  este,  wch  includes  the  pees 
^^^ '  of  land  &  hds  first  hby  grted,  &  the  land  over  wch  the  rt  of 
way  first  hinafter  descd  is  hby  grted ;  &  the  sd  B.  &  G.  are 
the  trees  of  the  same  indre  of  settlemt  for  the  pposes  of 
Seisin  of  the  Settled  Land  Acts,  1882  to  1890  "  (c) ;  Recital  of  D.'< 
seisin  in  fee  of  the  **  Y.  este,  wch  includes  the  pees  of  land  & 
hds  secondly  hby  grted,  &  the  pees  of  land  over  wch  the  rt  of 
Agree-  way  secondly  hinafter  descd  is  hby  grted  :  "  And  whas  the  sd 
A.,  by  virtue  of  the  powers  of  the  sd  Acts,  has  agrd  with  the 
sd  D.  for  the  exchange  of  the  pees  of  land  &  hds  first  hby 
grted  for  the  pees  of  land  &  hds  secondly  hby  grted ;  &  as  pt 
of  the  terms  of  the  sd  exchange  it  was  agrd  betn  the  sd  A.  & 
D.  that  the  rt  of  way  first  hinafter  descd  &  hby  grted  shd  be 
grted  to  the  sd  D.  his  hrs  &  assns,  owners  &  occupiers  of  the 
Y.  este,  in  mner  hinafter  expd,  &  that  the  rt  of  way  secondly 
hinafter  descd  &  hby  grted  slid  be  grted  to  the  sd  A.  &  his 
succors  in  title,  owners  &  occupiers  of  the  X.  este,  in  mner 

(a)  As  to  party-walls,  see  Elph.  N.  &  C.  Interpretation,  606. 

(6)  See  Precedent  II.  and  the  notes  thereto.  As  to  exchanges  of 
registered  land,  see  L.  T.  £.  108,  104 ;  see  as  to  the  entry  on  the  register 
of  the  right  of  way,  L.  T.  R.  178 ;  and  of  the  restrictive  covenants,  L.  T.  R. 
184. 

(c)  See  also  the  other  forms  of  recital  at  p.  479. 


I 
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hinafter  expd,  &  that  these  psnts  shd  contn  such  mutaal 
restrictiye  covts  as  to  bldg  &  as  to  the  user  m  other  respts 
of  the  respiye  pees  of  land  &  premes  hby  exchanged  as  are 
hinafter  contd ;  &  further  that  the  sd  B.  &  G.  shd,  out  of 
moys  in  their  hands  formg  capital  moys  of  the  sd  settlemt 

liable  to  be  invested  under  the  afsd  Acts,  pay  the  sum  of  £ 

to  the  sd  D.  for  equality  of  exchange ;  NOW  THIS  INDEE  Wit^ 
WITNETH  that  in  psuance  of  the  sd  recited  agrmt,  &  in  ^^^^  " 
conson  of  the  convce  by  way  of  exchange  hinafter  made  by 
the  sd  D.,  the  sd  A.,  as  benefl  owner,  by  virtue  of  the  powers  Grant  by 
vested  in  him  under  the  Settled  Land  Acts,  1882  to  1890,  &  ^^^""^  ^^"^ 
the  sd  will,  &  of  every  other  power  him  enablg,  doth  hby  grt  ^^^^  ^f 
unto  the  sd  D.,  Peels  hy  referee  to  sehdle  tC  viap^  see  p.  887,  ^^7- 
ToGR  WITH  full  rt  &  liberty  for  the  sd  D.,  his  hrs  &  assns,  S*^'^P 
owners  &  occupiers  of  the  Y.  este,  &c.,  li:  of  way,  see  p.  391,  owner. 
To  HOLD  the  same  Unto  &  to  the  use  of  the  sd  D.  his  hrs  &  Further 
assns  for  ever,  subjt  to  the  leases  &  tenancies  affectg  the  ^  °^^  " 
pees  of  land  hinbfe  conveyed;   AND  THIS  INDEE   ALSO 
WITNETH  that  in  further  psuance,  &c.,  &  in  conson  of  the 
convce  by  way  of  exchange  hinbfe  made  by  thesd  A.,  &  of  the 

Slim  of  £ now  pd  to  the  sd  D.  by  the  sd  B.  &  C.  by  diron 

of  the  sd  A.  out  of  such  capital  moys  as  afsd  (the  rect,  &c.)> 

the  sd  D.,  as  benefl  owner,  by  the  diron  of  the  sd  A.,  doth  hby 

grt  unto  the  sd  B.  &  C,  Peels  hy  refce  to  sehdle  d-  viajy,  see  Grant  by 

p.  887,  ToGR  WITH  full  rt  &  liberty  for  the  sd  B.  &  C.  &  their  ^^'*"- 

hrs,  &  also  for  the  sd  A.  &  his  succors  in  title,  owners  &  way. 

occupiers  of  the  X.  este,  &c.,  rt  of  way,  p.  891 ;  To  hold  the  Habendunk 

same  Unto  the  sd  B.  &  C.  &  their  hrs,  subjt  to  the  leases  &  ^tS^ent 

tenancies  affectg  the  sd  respive  pees  of  land  &  premes  lastly 

hby  conveyed,  to  uses  of  settlemt,  see  p.  408  ;  And  the  sd  A.  Covenant 

doth  hby  for  himself  &  his  assns,  &  so  as  by  virtue  of  the  for  life  re- 

provons  of  the  Settled  Land  Acts,  1882  to  1890,  to  bind  not  «*JiJ|J|^«  ^^ 

only  himself  psonally,  but  also  all  future  owners  &  occupiers 

of  the  hds  taken  in  exchange  by  him  as  afsd,  covt  with  the  sd 

D.  his  hrs  &  assns,  the  owner  or  owners  for  the  time  being  of 

the  Y.  este,  that  the  sd  A.  his  succors  &  assns,  will,  &c.,  Covts 

restrictive  of  bldg,  de.,  on  the  lands  taken  in  exehange  hy  A.,  sec 

p.  482 ;  And  the  sd  D.  doth  hby  for  himself  &  his  assns,  to  Covenant 

the  intent  to  bind  not  only  himself  but  all  psons  claimg  title  ^y  owner 

under  him  to  the  hds  taken  in  exchange  by  him  as  afsd,  covt  of  buUdiug;. 
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with  the  sd  B.  &  C,  &  their  hrs  &  asans,  &  also  septely  with 
the  sd  A.  &  his  succors  in  title,  the  owner  or  owners  for  the 
time  being  of  the  X.  este,  that  the  sd  D.,  his  hrs  &  assns,  will, 
&c.,  Covts  restrictive  of  bldg,  etc.,  on  lands  taken  by  A,  in 
excliange,  see  p.  482 ;  [^Provo  restrictg  A,*s  UaMlity  binder  implied 
covts  for  title,  if  required,  p.  419,  form  ii.]  :  [^Acknmt  <t  wider- 
takg  by  A.  with  D.,  <£  by  D.  tvith  B.  dt  C,  cts  to  munimts 
retained  by  them  resply,  p.  426.]    In  wits,  &c. 

[IVo  Schdles  of  Peels  iC  two  of  Munimts.'] 


INDEMNITY  (a). 


I. 

INDEMNITY  to  Purchaser  of  Land  Charged  with  Debts 
and  Legacies,  effected  by  a  Demise  to  Trustees  of 
lands  of  which  the  Vendor  is  seised  in  fee  (b). 

Parties,  A.,  vendor,  1 ;   B.,  pchaser,  2 ;   G.  d  D.,  trees,  8. 
Recitab   sJiowg   that   A.  is  seised  in  fee  of  the  lands   '*  hby  RecitalB. 
demised ; "    That  under  the  will  of  K,    he  became  seised  in 

fee  of  the  este,  subjt  to  a  chge  of  debts  d:  legates  ;  Sale 

dk  convce  of  even  dnte  of  pt  of  the este  to  B. :  And  whas  Agreement. 

upon  the  sd  sale  it  was  agrd  that  the  sd  A.  shd  give  to  the  sd 
B.  such  indemnity  agst  the  debts  &  legacies  chged  by  the  sd 
will  on  the  sd  hds  &  premes  conveyed  to  him  by  the  hinbfe 
recited  indre,  &  orwise  as  is  hinafter  contd :    NOW  THIS  Wit- 
INDRE  WITNETH  that  in  psuance  of  the  sd  recited  agrmt,  '^"««*^- 

(a)  See  also  Bonds  and  Bblbabbs. 

(63  As  to  freeing^  land  from  incumbrances  on  a.  sale,  see  the  C.  A.  1881,  As  to 
B.  5,  above,  p.   614,  note  j   and  as  to   settled  estates,  the  S.  L.  A.  1882,  J'^^"? 
88.  5,  24.    An  indemnity  against  a  defect  of  title  should,  of  course,  usually   -^^  ^  ^^™ 
be  by  a  separate  instrument,  in  order  that  the  defect  may  not  appear  on   brances. 
the  face  of  the  title. 

As  to  the  stamp  duty  on  indemnity  deeds  and  bonds,  see  the  heading  Stamj). 
MoRTQAQE,  &c.,  in  the  schedule  to  the  Stamp  Act,  1891 ;  Lord  Canning  v. 
Raper,  1  El.  &  B.  164 ;  and  as  to  equitable  securities  under  hand  only  by 
way  of  indemnity,  see  sub-div.  (3)  of  the  schedule ;  the  effect,  however,  of 
8.  88,  snb-div.  (2)  of  the  Act  is  that  where  the  total  amount  for  which  the 
indemnity  is  given  is  not  limited,  the  security  need  not  be  stamped  with 
4id  valorem  duty  in  the  first  instance,  as  the  duty  can  be  paid  when  occasion 
arises. 

Although,  as  the  above  instrument  is  a  term  "created  for  mortgage  Begi&tered 
purposes,"  the  termors  cannot  be  registered  as  proprietors  of  the  term  land. 
(It.  T.  A.  1875,  s.  11 ;  L.  T.  A.  1897>  sched.),  still  notice  of  the  lease  can,  and 
ought  to,  be  entered  under  L.  T.  A.  1875,  s.  50;  L.  T.  K  166,  if  the  land 
is  registered.  If  the  land  ia  not  registered,  a  caution  against  first  registra- 
tion ought  to  be.  entered  by  the  termors  under  L.  T.  A.  1875,  s.  60 ; 
li,  T.  B.  74. 
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Bargain 
and  sale. 

Habendum 
to  trustees 
for  term. 

Upon 
trust  to 
indemnify 
purchaser. 


As  to 
nominal 
considera- 
tion. 


&  in  conson  of  the  premes,  &  of  the  sum  of  5«.  now  pd  to  the 

sd  A.  by  the  sd  G.  &  D.  (a)  the  sd  A.  doth  hby  bargain,  sell,  & 

demise  unto  the  sd  G.  &  D.,  peels,  p.  885  :  To  hold  the  same 

Unto  the  sd  G.  &  D.  for  the  term  of  1,000  yrs  from  the  day 

next  bfe  the  date  of  these  psnts,  witht  impeachmt  of  waste, 

upon  the  trusts  hinafter  decld,  that  is  to  say :  Upon  tbust  in 

case  the  sd  B.,  his  hrs,  exs,  ads,  or  assns,  shl  at  any  time 

within  the  lives  &  life  of  H.M.  the  Queen  &  her  issue  now  livg 

&  the  survor  of  them,  or  within  21  yrs  after  the  death  of  such 

survor  (i),  pay  or  incur  any  sum  or    sums  of  moy,  costs, 

damages,  or  expses  in  respt  of  the  debts  &  legacies  chged  bv 

the  sd  will  of  the  sd  E.  on  the  sd  hds  &  premes  conveyed  to 

the  sd  B.  by  the  hinbfe  recited  indre  of  even  date  hwith,  or 

any  of  them,  or  by  reason  of  any  action,  pcdg,  claim  or  demand 

in  respt  of  such  debts  or  legacies  or  any  of  them,  then  &  in 

every  such  case  the  sd  G.  &  D.,  or  the  survor  of  them,  or  other 

the  trees  or  tree  for  the  time  being  of  these  psnts,  shl  by  & 

out  of  the  rents  &  profits  of  the  sd  hds  &  premes  hby  demised, 

or  by  the  sale  of  timber  or  minis,  or  by  mtge  of  the  same 

premes  or  any  of  them  for  all  or  any  pt  of  the  sd  term,  or  by 

all  or  any  of  the  means  afsd,  or  by  any  other  reasble  means, 

from  time  to  time  raise  such  sum  or  sums  of  moy  as  shl  be 

sufft  to  pay  &  satisfy  all  sums  of  moy,  damages,  costs,  &  expses 

wch  the  sd  B.,  his  hrs,  exs,  ads,  or  assns,  shl  pay  or  incur  as 

afsd,  &  also  such  sum  or  sums  of  moy  as  shl  be  required  to 

satisfy  all  costs  &  expses  incurred  in  or  about  the  exon  of  the 

trusts  of  the  sd  term,  or  wch  the  sd  trees  or  tree  may  incur  in 

conssqce  of  any  action  or  other  pedg  wch  may  be  instituted 

for  raisg  any  moy  under  the  trusts  of  the  sd  term  or  in  any 

wise  relatg  thto,  &  shl  apply  the  moys  so  to  be  raised  as  afsd 

accdly,  &  shl  pay  the  surplus,  if  any,  of  the  same  moys  to  the 

sd  A.,  his  hrs  or  assns.  And  subjt  &  witht  prejudice  to  the 

trusts  afsd,  shl  permit  the  sd  A.,  his  hrs  &  assns,  to  recethe 

rents  &  profits  of  the  premes  hby  demised  for  his  &  their  own 

(a)  A  nominal  oonBideration  is  stated,  and  the  words  "bargain  and  aeU" 
added  in  order  to  raibe  a  use  in  favour  of  the  trustees,  without  which  they 
would  only  obtain  an  irUeresMe  termini  until  actual  entry;  Elph.  Introd. 
p.  176. 

(6)  Probably  it  is  necessary  to  restrict  the  time  as  to  remoteness,  during 
which  tbe  indemnity  may  take  effect ;  see  contra,  Massey  v.  (fJkU,  10  Ir.  Ch. 
22.    In  most  cases  21  years  will  be  sufficient. 
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benefit :  Fbovd  always  &  it  is  hby  agrd  &  decld  that  in  case  ProviBo  for 
no  claim  or  demand  shl  be  made  agst  the  sd  B.,  his  hrs  or  ^^ 
assns,  or  against  the  sd  hds  &  premes  conveyed  to  the  sd  B. 
by  the  hinbfe  recited  indre  of,  &c.,  in  respt  of  any  of  the  sd 

debts  or  legacies  within  the  period  of  yrs  from  the  date 

of  these  psnts,  or  within  the  period  hinbfe  mentd  wchever 
shl  first  happen,  or  in  case  all  claims  &  demands  wch  shl  be 
BO  made  shl  be  orwise  pd  &  satisfied  within  8  calr  months  next 
after  the  same  resply  shl  have  been  made,  &  if  the  sd  B.,  his 
hrs,  exs,  ads,  &  assns,  &  also  the  sd  trees  or  tree  shl  be  reim- 
bursed &  satisfied  by  the  sd  A.,  his  hrs,  exs,  ads,  or  assns, 
upon  demand,  all  such  moys,  damages,  costs,  &  expses,  as  he 
or  they*resply  shl  pay  or  incur  in  respt  of  the  premes,  then  & 
in  such  case  the  sd  term  of  1,000  yrs  shl  immedly  on  the 

expiron  of  the  sd  period of  yrs  be  assned  or  surrendered 

to  the  sd  A.,  his  hrs,  exs,  ads,  or  assns,  if  so  required,  or  shl 
orwise  cease  &  determine  :  And  it  is  hby  aobd  &  dbold  that.  Provision 
upon  any  mtge  purportg  to  be  made  in  psuance  of  the  trusts  J?^  protec- 
hinbfe  contd,  the  mtgee  or  mtgees  shl  not  be  bound  to  inquire  moitgs- 
as  to  the  necessity  or  occasion  for  raisg  any  moy  for  the  pposes  ^^^' 
afsd,  or  to  see  to  the  applicon  of  his  or  their  mtge  moy,  &  any 
such  mtge  may  be  made  with  a  power  of  sale  &  with  such  other 
provons  as  may  be  deemed  expedient :  And  it  is  hby  decld  locorpora- 
that  the  same  coys  shl  be  deemed  to  be  hby  implied  on  the  pt  statutory 
of  the  sd  A.  as  if  these  psnts  had  been  a  convce  by  way  of  covenants 
mtge  &  the  sd  A.  had  been  expd  to  bargain,  sell  &  demise  the 
premes  hby  bargained,  sold,  &  demised  as  benefl  owner  (e). 
In  wits,  &c. 

(e)  Probably  this  is  a  "  mortgage "  within  the  C.  A.  1881,  8.  2,  so  that  Covenants 
the  insertion  of  the  words  **  as  benefl  OWHer  "  would  imply  the  covenants  ^^^  ^^^^^' 
for  title  under  s.  7  (1)  (C.)  of  the  Act,  see  Mostoaoes  ;  but  to  avoid  question 
the  statutory  covenants  are  expressly  incorporated.    The  trustees'  receipt 
clause  and  power  to  ap]>oint  new  trustees  are  supplied  by  the  T.  A.  1893, 
as.  10  and  21 ;  see  Sbttlembntb. 
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n. 

DEED  of  Declaration  of  Trust  of  a  Sum  of  Consols 
prodiLced  by  Investment  of  part  of  Furghase-monet 
for  Indemnifying  tlie  purchaser  agaijist  a  Continobnt 
Equitable  Charge. 

Parties^  A.,  vendor^  1 ;    B.,  pchascTy  2 ;    C.  &  D.,  trees^  8. 
Bacitak.     Recite  convce  of  even  date  by  A.  to  B.  of  ^*  certn  hds  situate  in 

of^even*"*^  the  parish  of ,  in  the  coy  of ,  known  as,  &c.,  &  formg 

date.  pt  of  an  este  called  the este  " ;  And  whas  daring  the 

^Sver*^    investigon  of  the  title  to  the  premes  comprd  in  the  hinbfe 
notice  of     rocited  convce  of  even  date  hwith,  the  sd  B.  reced  notice  of  a 

equitobie  *   Contingent  equitable  chge  on  the  sd este  of  the  sum  of 

charge.        £ ^  raisable  with  intt,  &  payable  to  such  child  or  chin  of  the 

o^ied  to   ^^^  ^'  *®  ®^^  ^*^^  *^®  *o®  o*  21  yrs  :  And  whas  the  sd  L.  had 
charge.       2  chln  Only,  namely  M.  &  N.,  who  are  minors  of  the  respive 

f?L^d  m*  ^8®^  ^'  "^ —  y^®  * y^®  ^^  thabouts  ;  And  whas  it  has  been 

nii^g       agrd  that,  for  the  ppose  of  indemnifying  the  sd  B.,  his  hrs  & 
^^^       '   assns,  &  the  sd  hds  conveyed  to  him  as  afsd,  agst  the  sd  con- 
tingent chge  of  £ &  intt,  in  case  the  same  shl  become 

raisable  &  payable,  &  from  all  claims  in  respt  thof,  a  sum  of 

£ ,  pt  of  the  sd  pchase-moy  of  £ ,  shd  be  invested  in 

the  names  of  the  sd  C,  a  tree  nominated  by  the  sd  A.,  &  of  the 

sd  D.,  a  tree  nominated  by  the  sd  B.,  upon  the  trusts  hinafter 

decld,  (bthat  the  sd  A.  shd  enter  into  the  covts  hinafter  contd ; 

Investment  And  WHAS  immodly  bfo  the  exon  of  these  psnts,  the  sd  B. 

the^ur-^^    has,  with  the  approbon  of  the  sd  A.,  invested  the  sum  of  £ , 

chaae-        pt  of  the  pchaso-moy  wch  in  the  sd  convce  is  stated  to  have 
money.       ^^^  ^^  ^  ^j^^  ^^  ^^  ^  ^j^^  pchase  of  the  sum  of  £ 2  J  p.c. 

Wit-  Consold  Stk,  in  the  names  of  the  sd  C.  &  D.    NOW  THIS 

neeseth.      INDRE  WITNETH  that  in  psuance  of  the  sd  recited  agrmt  & 
Declaration  in  conson  of  the  premes,  it  is  hby  agrd  &  decld  that  the  sd  C. 

To*^*m    *  ^'  ^^  ^^^^  possed  of  the  sd  sum  of  £ Stk  as  a  fund 

nify  pur-     for  keepg  indemnified  the  sd  hds  comprd  in  &  conveyed  by 
chaaer.        ^^^  g^  indre  of  even  date  hwith  &  every  pt  thof,  &  the  sd  B., 

his  hrs  &  assns,  in  respt  thof,  agst  the  sd  sum  of  £ «& 

intt  chged  thron,  &  raisable  &  payable  in  the  events  afsd,  & 
all  sums  of  moy,  costs,  &  expses,  wch  the  sd  B.,  his  hrs,  exs, 
ads,  or  assns,  may  at  any  time  hrafter  incur  or  become  liable 
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to  pay  by  reason  of  any  claims,  demands,  actions,  or  pcdgs,  to 
be  made  or  instituted  at  any  time  or  times  hraf  ter  by  the  sd  M. 
&  N.,  or  eir  of  them,  or  the  exs,  ads,  or  assns,  or  eir  of  them 

in  respt  of  the  sd  sum  of  £ &  intt,  or  any  pt  thof ;   &  in 

case  the  sd   B.,  his  hrs,  exs,  ads,  or  assns,  shl  be  called 

upon  to  pay  &  shl  pay  the  sd  sum  of  £ &  intt,  or  any  pt 

thof  resply,  or  any  such  costs  or  expses  as  afsd,  then  upon 
trust  at  the  reqt  of  the  sd  B.,  his  hrs,  exs,  ads,  or  assns,  by  & 
out  of  the  divds  of  the  sd  Stk,  or  by  the  sale  of  the  same,  or  a 
competent  pt  thof,  to  repay  to  &  reimburse  him  &  them  all 
sums  of  moys,  costs  &  expses  wch  he  or  they  shl  have  so  pd, 
togr  mth  intt  thron  at  the  rate  of  5  p.c.  p.a.  from  the  time  of 
the  same  havg  been  pd,  &  also  to  pay  all  expses  of  raisg  the 
same  &  carrying  the  psnt  trusts  into  effect,  &  subjt  to  the 

trusts  afsd  shl  stand  possed  of  the  sd  sum  of  £ Stk  &  the 

divds  thof  In  tbust  for  the  sd  A. ;  And  until  such  reqt  as  last  Subject 

,  tbereto 

afsd  shl  be  made  shl  permit  him  &  them  to  rece  the  divds  of  to  pay 

the  sd  sum  of  £ Stk ;  And  in  case  no  such  claim,  demand,  J|J*^^^or 

action,  or  pcdg  as  afsd,  shl  be  made  or  instituted  bfe  the jf  ^o  claim 

day  of  in  the  yr ,  i.e.,   12  yrs  from  the  day  when  ""iae*- 

the  yor  child  shl  attn  the  age  of  21  (a),  or  in  case  the  sd  M. 
&  N.  shl  both  die  witht  havg  attned  the  age  of  21  yrs,  or  both 
or  eir  of  them  the  sd  M.  &  N.  shl  attn  the  age  of  21  yrs,  & 
the  sd  A.,  his  exs  or  ads,  shl  pay  to  them  or  him  (as  the  case 

may  be),  or  to  their  or  his  exs  or  ads,  the  sd  sum  of  £ , 

togr  with  such  intt  as  may  become  payable  thron,  &  shl  also 
pay  to  the  sd  B.,  his  hrs,  exs,  ads,  or  assns,  all  costs  &  expes 
wch  he  or  they  may  have  incurred  or  become  liable  to  pay  by 
reason  of  any  such  claim,  demand,  action,  or  pcdgs  as  afsd : 

Then  upon  trust  to  transfer  the  sd  sum  of  £ ,  or  so  much  To  transfer 

thof  as  shl  not  have  been  sold  or  disposed  of  for  the  pposes 
afsd,  to  the  sd  A.,  his  exs,  ads,  or  assns :  AND  THIS  INDEE  Further 

witDesseth 

All  SO  WITNETH  that  in  psuance  of  the  sd  agrmt,  &  in 
conson  of  the   premes,  the  sd   A.    doth  hby   chge  the   sd  Charge  by 

sum  of  £ &  intt  (in  the  events  in  wch  the  same  will  be-  remainder 

come  raisable  &  payable  as  afsd)  on  the  remaing  portion  of  the  ^^  ^^^' 

sd  este,  in  exoneron  of  the  sd  hds  comprd  in  the  sd 

indre  of  even  date  hwith :  And  doth  hby  covt  with  the  sd  B.,  and  cove- 

naiit  for 

"  indemnity, 

(a)  See  the  Keal  Property  Limitation  Act^  1874^  b.  8. 
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his  hrs  &  assns,  that  he  the  sd  A.,  will  keep  effectnallj 
indemnified  the  sd  B.,  his  hrs,  exs,  ads,  &  assns,  &  the  8d 
hds  comprd  in  the  sd  indre  of  even  date  hwith  agst  the  sd 

sum  of  £ &  intt,  &  every  pt  thof ,  &  all  such  costs,  expses, 

claims,  demands,  actions,  &  pcdgs,  as  afsd  (a).     In  wits,  &c. 


III. 

INDEMNITY  to  a  Pubchaseb  against  a  Perpetual  Rent- 
charge  hy  the  Creation  of  another  Bent-charoe  oxii  of 
part  of  the  Property  stdject  to  the  original  Rent-charge 

Redtals.  PARTiESy   A.,   vendor,   1 ;  B.,  pchaser,   2 ;  Recite  convce  of 

Conveyance  €1'^^  date  by  A.  to  B.,  of  "the  hds  shortly  descd  in  the  1st 
of  even        schdlc  hto :  "  And  whas  the  sd  hds  descd  in  the  1st  schdle  hto 

date. 

Creation  *^8^  ^^^^  *^®  ^^^  dcscd  in  the  2nd  schdle  hto  to  wch  the  sd  A. 
of  rent-  fg  entlcd  in  fee  simple  are  subjt  to  a  perpetual  yrly  rent-chge 
c  ai^.        ^^  ^ j^^  ^y^^  benefit  of  C,  his  hrs  &  assns,  wch  was  chged 

thron  by  an  indre,  &c.,  &  to  the  powers  &  remedies  thby  given 
to  the  sd  C,  his  hrs  &  assns,  for  securg  the  sd  rent-chge ; 
Contract      And  WHAS  upon  the  Sale  by  the  sd  A.  to  the  sd  B.  of  the  sd 
indemniT^  hds  descd  in  the  1st  schdle  hto,  it  was  agrd  that  the  sd  A.  shd 
exte  &  give  to  the  sd  B.  such  indemnity  agst  the  sd  rent-chge 
^j^_  as  is  hinafter  contd  ;  NOW  THIS  INDEE  WITNETH  that  in 

nesseth.  psuancc  of  the  sd  agrmt,  &  in  conson  of  the  premes  the  sd  A. 
Covenant,     hby  covts  with  the  sd  B.,  his  hrs  &  assns,  that  the  sd  yrly 

Rent-  rent-chge  of  £ shl  henceforth  be  wholly  borne  by  & 

u'y^  dischged  out  of  the  sd  hds  descd  in  the  2nd  schdle  hto  in 
by  here-  exoncron  of  the  sd  hds  descd  in  the  1st  schdle  hto  :  &  further 
in  second  that  he  the  sd  A.,  will  at  all  times  hrafter  keep  the  sd  B.,  his 
schedule.  jjj.g^  ^jg^  ^lAb  &  assns,  &  the  sd  hds  descd  in  the  1st  schdle  hto 
Indemnity,  eflfcctly  indemnified  agst  the  sd    rent-chge,   &   all  claims, 


(a)  The  power  to  appoint  new  trustees  is  supplied  by  the  T.  A.  1893,  s.  10, 
see  Settlements. 

(b)  This  is  a  more  efficacious  mode  of  securing  the  indemnity  than  the 
common  one  of  gfiving  merely  powers  of  distress  and  entry  and  perception 
of  rents  (see  the  neict  Precedent) ;  see  p.  315,  note.  As  to  the  entry  on 
the  register  of  the  rent  where  the  land  is  registered,  see  L.  T.  B.  106. 
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demands,  costs  &  expses  in  respt  thof :  AND  THIS  INDRE  I'^rther 

FURTHER  WITNETH  that  in  psuance  of  the  sd  agrmt,  <fc  in  ^^*''^*^ 
eonson  of  the  preines,  the  sd  A.,  doth  hby  grt  onto  the  sd  B. 

AxL  &  siNOB  the  sd  hds  specified  in  the  2nd  schdle  hto,  To  hold  Grant, 

the  same  premes  Unto  the  sd  B.  &  his  hrs,  to  the  uses  &  upon  PareeiB. 

the  trusts  hinafter  decld  concemg  the  same,  that  is  to  say,  To  naben- 

THB  USE  that  the  sd  B.  his  hrs  &  assns,  may  henceforth  rece  a  ^^^' 

yrly  rent-chge  of  £ ,  the  ami  of  the  rent-chge  to  he  indemnu  To  use  that 

fied  agst,  to  be  chged  upon  the  sd  hds  descd  in  the  2nd  schdle  may  receive 

hto,  &  to  be  payable  by  qtrly  paymts  on  the day  of ,  ^^' 

&c.,  the  days  ofpaymt  to  he  the  same  as  those  of  the  rent-chge  to 
he  indemnified  agst,  witht  any  dedon,  the  first  of  such  paymts 

to  be  made  on  the day  of next ;  And  to  the  fubtheb  with 

USB  that  the  sd  B.,  his  hrs  &  assns,  shl  have  all  such  powers  '^^^^^ 

•^  powers  for 

&  remedies  for  the  recovery  of  such  rent-chge  as  are  conferred  recovery 
on  owners  of  rent-chges  by  the  Convcg  &  Law  of  Ppty  Act,  *^®"^^  ^^^■ 
1881,  or  may  orwise  by  law  be  available  in  that  behalf,  & 
subjt  &  chged  as  afsd  To  the  use  of  the  sd  A.,  his  hrs  &  Subject 
assns :  Pbovd  always  &  it  is  hby  agbd  &  decld  that  the  sd  ^^^^ 

yrly  rent-chge  of  £ hby  created,  is  limd  to  the  sd  B.,  his  ▼endor. 

hrs  &  assns,  to   the  intent  that  the  same  rent-chge  &  the  f^^tj^ 
powers  &  remedies  for  the  recovery  thof  may  be  an  indemnity  be  indem- 
to  the  sd  B.,  his  hrs  &  assns,  &  the  sd  hds  descd  in  the  1st  pu^haser. 

schdle  hto  agst  the  sd  yrly  rent-chge  of  £ created  by  the 

sd  indre  of,  &c.,  &  all  arrears  thof,  &  all  powers  &  remedies 
for  recoverg  &  enforcg  paymt  of  the  same,  &  all  actions, 
pcdgs,  claims,  &  demands  for  &  in  respt  of  the  sd  last-mentd 
rent-chge  or  any  pt  thof,  for  wch  ppose  it  is  hby  agrd  &  decld 
that  if  &  whenever  within  the  lives,  &c.,  as  on,  p.  656  (d),  any 
distress  or  entry  for  any  arrears  now  due,  or  hrafter  to  accrue 

due,  in  respt  of  the  sd  yrly  rent-chge  of  £ created  by  the 

sd  indre  of,  &c.,  shl  be  made  upon  the  sd  hds  descd  in  the  1st 
schdle  hto,  or  any  pt  thof  or  if  &  whenever  during  the  period, 
afsd  any  claim  or  demand  for  any  such  arrears  shl  be  made 
upon  the  sd  B.,  his  hrs  or  assns,  then  the  sd  B.,  his  hrs  or 
assns  shl  apply  the  sd  yrly  rent-chge  hby  created,  &  all  moys 

(c)  As  to  the  statutory  powers  of  distress,  &c.,  for  recovery  of   a  rent- 
charge,  see  p.  560,  note. 

(d)  These  words  are  introduoed  in  order  to  avoid   a  perpetuity,  oon- 
sidier  p.  314,  note. 
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reced  by  him  or  them  under  any  exercise  of  the  powers  & 

remedies  for  the  recovery  thof,  in  satisfon  &  dischge  of  all 

such  arrears  or  future  paymts  of  the  sd  rent-chge  limd  by  the 

sd  indre  of,  &c.,  &  of  all  costs  &  expses  wch  the  sd  B.,  his  hrs 

or  assns,  shl  from  time  to  time  pay  or  incur  by  reason  or  in 

consequce  of  such  distress,  entry,  claim  or  demand,  as  afsd,  or 

And  sub-      in  or  about  the  exon  of  the  powers  of  these  psnts  :  And  it  is 

to'^be  b"^*^  HBY  FURTHER  AGRD  &  decld  that,  subjt  to  the  indenmity  hby 

trust  for      provided,  the  sd  B.,  his  hrs  &  assns,  shl  stand  possed  of  the 

sd  rent-chge  hby  created  in  trust  for  the  sd  A.,  his  hrs  &  assns. 

In  wits,  &o.  (a). 

{^Two  schdlesJ} 


Wit- 
nesseth. 


Power  of 
entry  and 
perception 
of  rents. 


IV. 

INDEMNITY  against  a  Perpetual  Rent-charge  by  grant 
of  Power  of  Entry  ujpon  part  of  the  Land  Stdject  to 
f/ic  Rent-charge  (6). 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2 :  Recitais  as  in  last 
Prec.  NOW  THIS  INDRE  WITNETH  that  in  psuance  of 
the  sd  recited  agrmt  &  in  conson  of  the  premes,  the  sd  A.  doth 
hby  covt  with  &  grt  to  the  sd  B.,  his  hrs  &  assns,  that  if  & 
whenever  during  the  lives  &  life  of  H.M.,  &c.,  see  p.  656,  any 
distress,  entry,  claim  or  demand  shl  be  made  upon  the  sd  hds 
specified  in  the  1st  schdle  hto,  or  any  pt  or  pts  thof,  or  upon 
the  sd  B.,  his  hrs  or  assns,  in  respt  of  the  sd  rent-chge  of 
£ ,  or  any  pt  thof,  then  &  in  every  such  case  it  shl  be  Iful 


As  to 
indemnity 
by  powers 
of  distress 
and  entry. 

Registered 
land. 


(a)  Notice  of  this  deed  should  be  endorsed  on  the  last  conreyanoe  of  the 
hereditaments  in  the  second  schedule,  so  that  purchasers  may  take  with 
notice.  Covenants  for  title,  if  any,  should  be  absolute  ooYenants  as  in  a 
mortgage;  the  statutozy  covenants  in  the  C.  A.  1881,  s.  7  (1,  C),  may  be 
incorporated  as  at  p.  418,  but  they  do  not  very  weU  fit  the  case.  For  a  fuU 
form  of  limitation  of  a  rent-charge,  see  p.  659. 

(h)  It  is  not  uncommon  to  give  an  indemnity  by  jrawers  of  distress  in 
cases  of  this  kind :  but  as  that  i>ower  is  probably  invalidated  by  the  Bills 
of  Sale  Acts  it  is  omitted. 

Where  the  land  is  registered,  notice  of  the  right  of  entry  may  be  entered 
on  the  register  under  L.  T.  A.  1876,  s.  18;  L.  T.  A.  1897,  schd.  L.  T.  R.  178. 
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for  the  sd  B.,  his  hrs  or  assns,  to  enter  into  &  retain  posson 
of  &  take  the  rents  &  profits  of  the  hds  &  premes  specified  in 
the  second  schdle  hto,  or  any  pt  thof  (such  posson  when  taken 
to  be  witht  impeachmt  of  waste),  to  the  intent  that  &  until  by 
the  means  afsd  or  orwise  the  sd  B.,  his  hrs  or  assns,  shl  be 
fully  pd  &  satisfied  all  sums  of  moy,  costs,  damages,  &  expses 
wch  he  or  they  may  have  pd  or  incurred  by  reason  of  any 
such  distress,  entry,  claim,  or  demand  as  afsd,  or  any  action 

or  pcdg  for  recoverg  paymt  of  the  sd  rent-chge  of  £ or 

orwise  in  relon  thto,  &  also  the  costs  &  expses  attendg  any 
distress,  entry,  or  pcdg  made  or  taken  under  the  authority  of 
these  psnts.     In  wrrs,  &c>  (c). 

{^Two  schdles.'] 


V. 

DEED  of  Indbmnity  by  Vendor  to  Purchaser  in  respect 
o/ Defective  Title,  the  Indemnity  being  in  the  form 
q/*  Absolute  Covenants /or  Title  as  in  a  Mortgage. 

Parties^  A.,  vendor^  1 ;  B.,  pcliaser,  2 :  Whas  by  an  indre 
bearg  even  date  with  these  psnts,  &  made,  &c.,  a  messe  farm  Recitals. 

&  lands  known  as ,  situate,  (fee,  comprising acres  or  Conveyance 

thrabouts,  have  for  the  conson  thrin  mentd  been  conveyed  by  date. 

the  sd  A.  to  the  use  of  the  sd  B.,  his  hrs  &  assns,  &  in  the  sd 

indre  the  usual  qualified  covts  by  the  sd  A.  for  title  to  & 

further  assurce  of  the  premes  are  implied  by  law  by  his  being 

expd  to  convey  as  benefl  owner  :  And  whas  upon  the  investigon 

of  the  title  to  the  sd  hds  the  deeds  &  docts  pdced  by  the  sd  A. 

as  evidencg  his  title  thto  appeared  to  show  a  title  to  Defect  in 

title  (d), 

(c)  See  note  on  p.  662  as  to  notice. 

(d)  The  foUowing  is  a  form  of  recital  where  the  inyestigation  of  the 
title  is  dispensed  with  on  an  agreement  that  the  vendor  shaU  absolutely 
guarantee  it: — 

"  And  whas  upon  the  sale  of  the  premes  to  the  sd  B.  an  Recital 

investigon  into  the  title  of  the  sd  A.  was  dispensed  with  by  y^t[Vt"oi» 

the  sd  B.,  &  the  sd  pchase  has  been  completed  upon  an  agrmt  of  title 

that  the  sd  A.  shd  give  an  absolute  guarantee  of  such  title,  &  ^^^ 
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Aeoeptanoe 
of  title  and 
Bontract 
for  indem- 
nity. 


Wit- 
nesseth. 

Extension 
of  statu- 
tory cove- 
nants for 
title. 


acres  only,  but  the  whole  of  the  premes  conveyed  by  the  sd 

indre  of  even  date  hwith,  have  for  upwards  of yrs  past 

been  in  the  undisturbed  ownership  &  enjoymt  of  the  sd  A.,  or 
the  psons  under  whom  he  claims  title :  And  whas  the  sd  B. 
accepted  the  title  to  the  premes  &  completed  the  pchase  thof 
as  afsd  upon  an  agrmt  that  the  sd  A.  should  enter  into  absolute 
covts  for  the  title  to  &  further  assurce  of  the  same  as  hinafter 
expd,  &  wch  covts  are  intd  to  override  &  be  in  no  wise  con- 
trolled by  the  qualified  or  restricted  covts  implied  in  the  sd 
indre  of  even  date  hwith  as  afsd:  NOW  THIS  INDRE 
WITNETH  that  in  psuance  of  the  sd  agrmt  &  in  conson  of 
the  premes,  the  sd  A.  hby  covts  with  the  sd  B.,  his  hrs  & 
assns,  That,  in  addon  to  the  qualified  or  restricted  covts  by 
the  sd  A.,  for  the  title  to  &  further  assurance  of  the  sd  premes 
wch  are  implied  in  the  sd  convce  of  even  date  hwith,  the  same 
or  the  like  covts  for  the  title  to  &  further  assurce  thof  shl  be 
deemed  to  be  thby  implied  on  the  pt  of  the  sd  A.,  but  witht 
any  qualificon  or  restron  as  regards  the  psons  to  whose  acts, 
defaults,  or  omissions,  such  covts  extend  (a.)     In  wits,  &c. 


Bedtals. 

Incum- 
brances. 


VI. 

COVENANT  0/ Indemnity  by  Vendor  to  purchaser  against 
certain  Incumbrances  and  Death  Duties. 


.  Pabties,  a.,  vendor,  1 ;  B.,  pchaser,  2. 
Whas  the  estes  of  the  sd  A.,  situate  in  the  coy  of 


are 


now  subjt  to  the  sevl  legacies,  annies,  jtures,  yrly  sums,  por- 
Conveyance  ^^^^s»  *  chges  specified  in  the  schdle  hto :  Convce  of  even  date 

of,  "  farm  &  hds  called  the farm  containg acres, 

situate, &c.,  formg  pt  of  the  sd  estes  "  to  B. ;  And  whas 


of  even 
date. 

Agreement. 


shd  for  that  ppose  enter  into  absolute  covts  for  the  title  to  & 
further  assurce  of  the  premes  in  mner  hinafter  expd,  wch  covts 
are  intd  to  override,"  dkc,  as  in  the  text. 

(a)  If  preferred  the  covenants  may  be  set  out  at  length  as  in  a  mortgage, 
mutatis  mutavdis ;  but  the  mode  above  adopted  seems  the  best.  The  statutory 
mortgage  covenants  in  the  0.  A.  1881,  s.  7,  do  not  fit  the  case,  and  cannot  be 
made  use  of. 
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upon  the  sd  sale  it  was  agrd  that  the  sd  A.  shd  exte  &  give  to 

the  sd  B.  such  indemnity  agst  the  sd  incombces  and  the  duties 

hinafter  mentd  as  is  hinafter  contd :  NOW  THIS   INDRE 

WITNETH  that  in  psuance,  &c.,  &  in  conson  of  the  premes, 

the  sd  A.  hby  covts  with  the  sd  B.,  his  hrs  &  assns,  that  the  Oovenant 

sd  A.  &  his  assns  wiU  at  aU  times  hrafter  weU  &  sufftly  ^-^- 

indemnify  &  keep  indemnified  the  sd  B.,  his  hrs,  exs,  ads  & 

assns,  &  also  the  sd  farm  &  every  pt  thof,  agst  the 

paymt  of  aU  &  singr  the  sd  legacies,  annies,  jture,  yrly  sums, 

portions,  <fe  chges  specified  in  the  sd  schdle  hto,  &  every  pt 

thof  resply,  &  all  intt  to  become  due  thron  resply,  &  all  arrears 

&  growg  &  future  paymts  of  the  sd  annies,  jture,  &  yrly  sums, 

&  also  agst  all  the  duties  to  become  payable  on  the  cesser  or 

satisfoQ  of  the  sd  respive  annies,  jture  &  yrly  sums,  &  agst  all 

actions,  pcdgs,  accts,  claims,  demands,  costs,  &  expses  whatsr, 

in  consequce  of  the  non-paymt  of  the  sd  legacies,  &c.,  intt, 

arrears  &  growg  or  future  paymts  &  duties  or  any  of  them  or 

any  pt  thof  resply  or  orwise  in  relon  thto ;   And  furthbb,  that  To  produce 

the  sd  A.,  his  hrs  or  assns,  will  at  any  time  after  the  sd  respive  J][J^f2^f  ^^ 

chges  &  incumbces,  specified  in  the  schdle  hto,  or  the  sd  duties  ^'^^n. 

shl  have  been  satisfied  or  dischged,  or  shl  have  ceased,  at  the 

reqt  &  cost  of  the  sd  B.,  his  hrs  or  assns,  pduce  to  him  or 

them  such  evidce  of  such  satisfon,  dischge  or  cesser  as  shl  be 

in  the  posson  or  power  of  the  sd  A.,  his  hrs  or  assns ;  And 

also  that,  &c.,  incumbces  dduty  to  be  chged  on  the  rest  of  AJs 

estes  in  exoneron  of  the  pt  sold,  see  p.  659,     In  wits,  &c. 

lSchdle.2 


VII- 

BOND  (b)  of  Indemnity  from  Vendor  to  purchaser  where 

Title  Deeds  Lost. 

Obligon  of  bond  from  A.  to  B.,  p.  209. 

Recitals  of  pchase  dc  convce  of  even  date:  And  whas  the  Recital*, 
munimts  of  title  [specified  in  the  schdle  hto]  wch  relates  to  J***!  °' 

(6)  Am  to  the  use  of  bonds,  see  p.  209,  note. 
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the  premes  by  the  sd  recited  indre  grted  &  assned  resply  are 
CJondition  stated  by  the  sd  A.  to  have  been  lost  or  mislaid :  NOW  THE 
CONDON,  &c.,  that  if  the  sd  A.,  his  hrs,  exs,  or  ads»  shl  ase 
his  &  their  best  endeavours  to  discover  the  sd  munimts,  &  shl, 
in  case  the  same  or  any  of  them  shl  be  found,  forthwith  deliver 
the  same  whole,  uncancelled,  &  undefaced,  or  in  the  condon 
in  wch  the  same  shl  be  found,  to  the  sd  B.,  his  hrs,  exs,  &  ads, 
or  assns,  &  if  the  sd  A.,  his  hrs,  exs,  or  ads,  shl  at  all  times 
hrafter  keep  indemnified  the  sd  B.,  his  hrs,  exs,  ads,  &  assns, 
&  all  &  every  pt  of  the  premes  by  the  sd  recited  indre  grted  & 
assned  resply  agst  all  mtges  &  incumbces  whatsr  in  anywise 
affectg  the  premes,  or  any  of  them,  or  any  pt  thof ,  other  than 
incumbces  to  be  created  by  the  sd  B.,  his  hrs,  exs,  ads,  or 
assns,  &  agst  all  actions,  pcdgs,  claims,  &  demands,  costs, 
damages,  &  expses,  wch  may  be  brought  or  made  agst  him  or 
them,  or  wch  he  or  they  may  sustain  or  incur  by  or  by  means 
of  any  pson  or  psons  who  shl  or  may  have  or  claim  any  este, 
title,  or  intt  in  or  to  the  premes,  or  any  pt  thof,  other  than 
psons  claimg  under  the  sd  B.,  Then,  &c. 

IScMle.'] 


VIIL 

BOND  of  Indemnity  to  Tenant  paying  Bent  where  Title  in 

Dispute. 


Action 
pending. 


Recitals.  ObUgon  of  Bond  from  A,  to  B,,  p.  209. 

Whas  an  action  [dispute]  is  now  pendg  betn  the  above 
bounden  A.  &  other  psons  concerng  the  rt  to  or  intt  in  the 
revon  of  the  house  &  premes  situate  at,  &c.,  wch  are  now 
occupied  or  held  by  the  above-named  B.,  under  a  lease  thof, 

Agreement  dated,  &c.,  &  made  betn,  &c. :  And  whas  the  sd  B.  has  nevs 
agrd  to  pay  the  rent  of  the  sd  house  &  premes  as  the  same 
shl  grow  due  to  the  sd  A.  upon  the  sd  A.  agreeing  to  indemnify 

Condition,  him  in  respect  thof :  NOW,  &c.,  that  if  the  ed  A.,  his  hrs,  exs, 
ads,  or  assns,  shl  pay  to  the  sd  B.,  his  hrs,  exs,  ads,  or  assns, 
all  such  rent,  sums  of  moy,  costs,  &  damages  as  the  sd  B.,  his 


to  pay 
rent. 


INDEMNITY.  667 

hrs,  exB,  ads,  or  assns,  shl  by  due  process  of  law  or  orwise  be 
compelled  to  pay,  &  all  costs  &  damages  wch  he  or  they  shl 
orwise  sustain  by  reason  of  his  or  their  paying  the  sd  rent  or 
any  pt  thof  to  the  sd  A.,  his  hrs  or  assns,  in  mner  afsd. 
Then,  &c. 


IX. 

DEED  of  Indemnity  by  Husband  and  Wife  to  Trustees 
making  an  unauthorised  Transfbb  of  part  of  the 
Settled  Funds  (a). 

Parties,  A.  &  B.,  his  wife,  1 ;  C.  &  D,,  trees,  2.  Recite 
settlemt  on  marre  of  A.  <£  B.  of  the  wife* s  funds  in  trust  for  the 
wife  for  life  with  restraint  on  anticipon,  remr  to  the  issue  dk  in 
default  of  issue  for  the  wife  ifsurvivg  the  husbd  absolutely;  db  if 
she  shd  predece  him  for  her  testy  apptees  or  next  of  kin.  That 
there  has  been  no  issue,  d-  ivife  is  past  the  age  of  child  bearg. 


(a)  As  to  the  effect  of  the  wife's  covenant  under  the  M.  W.  P.  Acts,  1882  Powers  of 
and  1893,  see  p.  504.     The  wife  should  make  a  will  under  her  power  of  married 
appointment,  so  that  the  settled  funds  (inclusive  of  the  part  sold  out),  may   J.o™®'*  *o 
be  liable  to  satisfy  the  covenant  {Re  Parlcin,  [1892]  3  Ch.  610)  j  but  the   reyerafon 
appointed  fund  must  necessarily  by  s.  4  of   the  Act  of    1882  be  liable  of  settled 
(irrespectively  of  the  terms  of  the  appointment)  to  satisfy  all  the  debts  and   funds, 
engagements  of  the  wife  pari  passu  ;  moreover  she  cannot  bind  herself  to 
exercise  her  testamentary  power  in  any  particular  way  so  as  to  give  a  right 
to  specific  performance  {Re  Parkin,  uhi  aup. ;  Re  Ann,  [1894]  1  Ch.  649),  or 
not  to  revoke  the  will  and  not  to  die  intestate.    The  indemnity  therefore,  so 
far  as  the  wife  is  concerned,  is  altogether  precarious. 

Under  the  old  law  the  payment  of  the  fund  to  the  wife  under  such  cir-  Liability  of 
cnmstances  did  not  disentitle  her  to  call  for  payment  over  again  in  the  trustees 
event  of  her  surviving  her  husband  (even  in  case  of  fraud,  Arnold  v.  Wood-  ^^^  WT^^^ 
home,  L.  E.  16  Eq.  29 ;  Stanley  v.  Stanley,  7  Ch.  D.  689),  since  the  restraint  on   ,uQnies  to 
anticipation  effectually  prevented  her  from  giving  a  valid  receipt  for  the   woman 
capital  of  the  fund ;  and  even  if  she  were  not  so  restrained,  such  anticipa-  restrained 
tory  payment  would  have  been  invalid  on  the  principle  of  Whittle  \Menning  from  anti- 
2  Ph.  731 ;  but  by  the  T.  A.  1893,  s.  46,  the  beneficial  interest  of  a  married   cil»*>oi»- 
woman   may  now  in  such  a  case  be  impounded  as  an  indemnity  to  the 
trustees,  although  she  is  restrained  from  anticipation :    Griffith  v.  Hughes, 
[1892]  3  Ch.  105  ;  but  see  Bolton  v.  Curre,  [1896]  1  Ch.  644.    As  to  the  power 
of  the  Court  to  dispense  with  the  restraint  under  the  C.  A.  1881,  s.  39, 
see  W..  B.  &  C.  92 ;  Hood  &  Challis,  107,  note ;  Re  Little,  40  Ch.  D,  418 . 
Re  PoUard,  [1896]  2  Ch.  562. 
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Agreement 
for  trans- 
fer. 


Sale  and 
payment. 


Wit- 
nesaeth. 

Covenant 
of  in- 
demnity. 


And  whas  the  sd  trees  have  at  the  reqt  of  the  sd  A.  &  B.  agrd 

to  sell  out  the  sum  of  £ stk  formg  pt  of  the  sd  settled 

funds,  &  to  pay  the  proceeds  thof  to  the  sd  A.,  on  havg  such 
indemnity  as  is  hinafter  contd.     And  whas  the  sd  sum  (A  stk 

has  been  sold  accdly  &  the  net  proceeds  thof  amtg  to  £ 

have  been  pd  by  the  sd  trees  to  the  sd  A.,  as  the  sd  A.  &  B.  do 
hby  acknowe.  NOW  THIS  INDRE  WITNETH  that  in 
psuance,  (fee,  &  in  conson  of  the  premes  each  of  them  the  sd 
A.  &  B.  hby  covts  with  the  sd  C.  &  D.  &  each  of  them,  that 
they  the  sd  A.  &  B.  will  at  all  times  keep  the  sd  C.  &  D.  & 
their  respive  hrs,  exs,  &  ads  effectually  indemnified  agst  all 
claims  &  demands,  actions,  &  pcdgs  on  the  pt  of  the  sd  A.  & 
B.,  or  eir  of  them,  or  their  or  eir  of  their  exs,  ads,  or  assns,  or 
any  of  them  or  any  other  pson  or  psons  whomsor  &  all  costs, 

chges,  &  expses  in  respt  of  the  sd  sum  of  £ stk  so  sold  as 

afsd  or  the  divds  or  income  thof  or  in  any  way  arisg  out  of  or 
consequential  on  such  sale  &  paymt  as  afsd  or  orwise  in  respt 
of  the  premes.    In  wits,  &c. 


Recitals. 

Marriage 
settlement. 


Invest- 
ment. 

Right  of 
trustee  to 
indemnity. 


DEED  o/ Covenant  and  Charge  by  way  o/Indemntty  to  a 
Trustee  making  an  unauthorised  Investment  (a). 

Parties,  A.,  1 ;  B.,    2 :  Whas   by  virtue  of   an  indre,  Ac. 
(being  the  settlemt  exted  on  the  marre  of  the  sd  A.  with  K.  his 

psnt  wife)  the  sum  of  £ Btk  (wch  was  at  the  date  of 

the  sale  hinafter  mentd  standg  in  the  name  of  the  sd  B.  as  the 
sole  tree  of  the  sd  settlemt,  was  settled  upon  trust  among  other 
things  that  the  sd  B.  shd  eir  continue  the  same  in  its  existg 
state  of  investmt,  or  shd,  with  the  consent  of  the  sd  A.,  sell 
the  same,  &  invest  the  proceeds  thof  in  any  such  stks,  funds, 

(a)  As  to  the  right  of  the  trustee  to  indemnity  from  the  beneficiary  in 
such  a  case,  see  the  T.  A.  1893,  s.  45.  As  to  the  effect  of  a  covenant  of  indemnity 
where  the  trustee  is  himself  a  beneficiary,  see  Svang  v.  Benyon,  37  Ch.  D. 
329.  As  to  the  power  of  the  Court  to  relieve  the  trustee,  see  the  Judicial 
Trustees  Act,  1896  (59  &  60  Vict.  c.  35),  s.  3  j  B«  Turner,  [1897]  1  Ch.  636. 
Where  there  are  two  trustees,  and  the  active  trustee  makes  an  unauthorised 
investment,  the  i>a88ive  trustee  is  not  entitled  to  indemnity  from  him  in  the 
absence  of  special  circumstances,  as,  for  example,  where  the  active  trustee 
is  a  solicitor :  Bdhin  v.  Hughes,  31  Oh.  D.  890. 
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or  sees  as  are  thrin  mentd ;  And  whas  on  the day  of Breach  of 

the  sd  B.,  at  the  reqt  of  the  ad  A.,  sold  the  sd Stk  for  the 

sum  of  £ ,  &  invested  such  sum  in  the  pchase  of  bonds  of 

the  Govemmt  of ;  And  whas  it  is  apprehended  that  such 

sale  &  investmt  were  not  authorised  by  the  sd  settlemt,  &  were 
breaches  of  trust ;  And  whas  the  sd  A.  has  agrd  to  exte  &  give  Agreement 
to  the  sd  B.  such  covt  of  indemnity  in  respt  of  such  sale  & 
investmt  as  is  hinafter  contd :  Recite  title  of  A.  to  "  the  ppty 
mentd  in  the  schdle  hto  "  siibjt  to  certn  prior  chges;  And  whas 
the  sd  A.  has  [agrd  to  give  the  sd  B.  such  chge  upon  the  sd 
ppty  for  the  ppose  of  further  securg  such  indemnity  as  afsd,  as 
is  hinafter  contd :  NOW  THIS  INDRE  WITNETH,  that  in  Wit- 
conson  of  the  premes  the  sd  A.  hby  covts  with  the  sd  B.,  at  "®^*^- 
all  times  hrafter  to  indemnify  &  keep  indemnified  the  sd  B.,  to^ Indem- 
his  hrs,  exs,  &  ads,  from  all  actions,  pcdgs,  claims,  &  demands,  '^^^y* 

costs,  damages,  &  expses  on  acct  of  the  sd  sale  of  the  sd  

Stk,  or  the  sd  investmt  in  bonds  of  the  Govemmt  of ,  or 

orwise  in  respt  of  the  premes  ;  And  the  sd  A.  hby  chges  All  Charge, 
the  ppty  mentd  &  descd  in  the  schdle  hto,  &  all  the  este  &  intt 
of  him  the  sd  A.  in  the  same  ppty  &  premes,  &  the  rents,  pro- 
fits, &  income  thof  (subjt  to  the  incumbceshinbfe  mentd),  with 
the  indemnity  of  the  sd  B.,  his  hrs,  exs  &  ads,  psuant  to  the 
covt  in  that  behalf  hinbfe  contd  in  respt  of  the  mres  refd  to  in 
or  within  the  scope  of  such  covt.     In  wits,  &c. 

\ScMle.1 


XL 

BOND  hy  Limited  Company  to  Indemnify  their  Managing 
DiRECTOB  in  respect  of  Guabantees  given,  hy  him  to  the 
Company* 8  Bankers  for  Advances  (6). 

Obligon  of  Bond  from  the  Co,  to  A.,  p.  209. 
Whas  the  sd  A.,  at  the  reqt  of  the  Board  of  Dirors  of  the  Recitals. 
sd Co  Limd  (of  wch  he  is  managing  diror),  has  signed  Advances. 


(b)  Compare  Free,  p.  214 ;  and  as  to  securities  by  a  company  to  indemnify 
the  directors  in  respect  of  guarantees,  see  Re  Pyle  Works,  (No.  2),  [1891] 
1  Ch.  173.  A  principal  creditor  is  not  entitled  to  the  benefit  of  a  security 
given  by  the  principal  debtor  to  a  surety :  Be  Walker,  [1892]  1  Ch.  621. 
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DEED  of  Indemnity,  hy  a  Husband  d  Wife^  by  way  of 
Covenant  and  Charge^  against  using  Name  a«  Co- 
Plaintifp. 

PABTiESy  A.  &  B.  his  wife,  1 ;  C,  2 :  Whas  the  sd  A.  &  B.  Recitals. 

his  wife,  on  or  about  the  day  of  ,  instituted  an  -A.ction 

action  in  the  Divon  of  the  High  Ct  of  Justice  in  the  menced. 

names  of  the  sd  A.,  B.,  &  C,  as  pits  agst  D.  as  deft,  &  thby 
claimed  specific  pformce  of  a  contract  for  the  sale  by  the  pits 

to  the  dft  of  certn  hds,  known  as  the este ;  And  whas  Use  of  c.*8 

the  name  of  the  sd  C.  as  such  co-pit  was  used  witht  any  "*™®" 
express  authority  from  him,  but  he  is  willg  that  his  name  shd 
be  continued  as  such  co-pit  in  the  sd  action,  on  his  being 
indemnified  agst  all  consequential  costs :  And  whas  the  sd  B.  Title  to 

is  entled,  subjt  to  the  sd  contract  for  sale,  to  the  sd este  p^p^^^* 

in  fee  simple,  &  to  the  proceeds  of  the  sale  thof,  for  her  sole 
&  sept^  use :  NOW  THIS  INDRE  WITNETH  that  in  conson  wit- 
of  the  premes  each  of  them  the  sd  A.  &  B.  his  wife,  hby  '^®^®*^- 
covts  with  the  sd  C,  that  they  the  sd  A.  &  B.,  &  their  respive  Covenant 
hrs  &  exs,  will  at  all  times  hrafter  keep  indemnified  the  sd  C,  ^^t'°^®™" 
his  hrs,  exs,  &  ads,  agst  all  costs,  damages,  &  expses  to  be 
incurred  in  conseqce  of  the  sd  action,  or  anything  in  anywise 
relatg  thto;  And  the  sd  B.  hby  chges  the  sd  este,  &  the  Charge  of 
proceeds  of  the  sale  thof ,  with  the  paymt  to  the  sd  C,  his  hrs,  p^p®'*^- 
exs,  &  ads,  of  all  such  costs,  damages,  &  expses  as  afsd.    In 

WITS,  &c. 


XIII. 

BOND  of  Indemnity  on  Payment  of  Lost  Bond. 

Obligon  of  bond  from  B,  to  A.,  p.  209. 

Recital  of  bond  from  A.  to  B.,  p.  867 :   And  whas  the  sd  RecitiiU. 

bond  is  alleged  to  be  lost  or  mislaid ;  And  whas  the  sd  A.,  at  Bond  lost. 

the  reqt  of  the  sd  B.,  has  this  day  pd  to  him  the  sum  of  £ Agreement. 
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in  full  satisfon  of  all  claims  onder  the  sd  bond  (as  the  sd  B. 
doth  hby  acknowe)  upon  the  sd  B.  agreeing  to  exte  to  the  sd 
Condition.  A.  a  bond  of  indemnity  in  respt  of  the  ad  recited  bond ;  NOW 
&c.,  that  if  the  sd  B.,  his  hrs,  exs,  or  ads,  shl,  in  case  the 
recited  bond  shl  be  found  &  shl  be  in  or  come  into  his  or  their 
posson  or  power,  deliver  the  same  to  the  sd  A.,  his  exs  or  ads, 
in  order  that  the  sd  bond  may  be  destroyed  or  cancelled,  &  shl 
at  all  times  hraf ter  indemnify  &  keep  indemnified  the  sd  A. 
his  hrs,  exs,  &  ads,  agst  all  damages,  costs,  expses,  actions, 
pcdgs,  claims,  &  demands,  wch  he  or  they  may  or  might 
orwise  at  any  time  incur,  or  be  liable  to,  under,  or  by  reason 
of  the  sd  recited  bond,  Then,  &c. 


LEASES   (HOUSES),   &c.  (a). 


INTEEPEETATION    CLAUSE  (6). 

THIS  INDUE,  made,  i&c,  betn  A.,  of,  &c.  (hinafter  called 
the  lessor,  wch  expression  shl  include  his  hrs  &  assns,  or,  for 

(a)  The  forms  under  this  head  are  for  ordinary  occupation  and  building 
leases  and  leasee  for  business  purposes.  For  agricultural  and  mining  leases, 
see  infra ;  and  for  variations  for  leases  under  powers  and  other  special  cases, 
see  port,  pp.  847  ei  $eq.  As  to  Stamps,  see  the  Stamp  Act,  1891,  schedule,  tit.  Stamps. 
Lease.  As  to  the  stamps  on  leases  of  chattels,  see  Jones  v.  Commissioners,  ^c, 
[1895]  1  Q.  B.  484;  National  Telephone  Co,  y.  Commissioners,  [1899]  1  Q.  B. 
250. 

(h)  In  accordance  with  the  now  very  common  practice  the  plan  is  adopted  As  to  use 
throughout  the  following  forms  of  leases  and  agreements  for  leases  of  using  of  words 
the  words  "lessor"  and  "lessee,"  or  "landlord"  and  "tenant,"  in  place  of   "|e8«>J^" 
the  names  of  the  parties,  the  former  expressions  being  more  commonly  used    1 1  Iama^  " 
in  leases  (though  they  are  open  to  some  objection  on  account  of  the  risk  of  &c.   and 
clerical  errors  which  the  similarity  of  the  words  involves),  the  latter  in   interpre- 
agreements  for  leases.     These  expressions  may  be  made  to  include  the   tation 
reversioner  and  the  termor  for  the  time  being  respectively  by  an  inteipreta-  ^*^^* 
tion  clause  placed  at  the  beginning  or  end  of  the  instrument,  so  as  to  enable 
the  words  "  heirs  and  assigns/'  or  "  executors,  administrators,  and  assigns," 
or  other  like  words,  to  be  omitted  throughout  in  the  case  of  both  the  lessor 
and  the  lessee. 

By  the  C.  A.  1881,  s.  10  (extending  82  Hen.  8,  c.  34),  the  benefit  of  the   Benefit  of 
rent  and  lessee's  covenants  and  conditions  in  a  lease  is  annexed  to  and  lessee's  and 
to  go  with  the  reversion  expectant  on  the  term  (notwithstanding  severance   obligation 
of  the  reversion),  and  may  be  taken  advantage  of  by  the  person  from  time       "naiit 
to  time  entitled  to  the  rents  and  profits  of  the  land;  and  by  s.  11  the  obliga-  annexed  to 
tion  of  the  lessor's  covenants,  so  far  as  he  has  power  to  bind  the  reversion,  is  reversion, 
annexed  to  and  goes  with  the  reversion  (notwithstanding  severance  thereof) ; 
And  may  be  enforced  by  the  person  in  whom  the  term  is  from  time  to  time 
vested  (see  as  to  the  previous  law  the  notes  to  8peneer*s  Case-,  1  Smith's 
L.  C.  58  et  seq.)  ;  see  also  the  general  enactment  in  s.  58,  making  the  benefit 
of  covenants  relating  to  land  run  with  the  land  although  the  "  heirs  and 
Assigns,"  or  "executors,  administrators,  and  assigns"  (as  the  case  may  be) 
of  the  covenantee  are  not  expressed,  where  it  would  so  run  if  those  words 
were  expressed. 

The  effect  of  these  enactments  appears  to  be  in  all  cases,  whether  the 
lease  is  granted  by  an  owner  or  under  a  power,  to  carry  the  benefit  and 
•obligation  of  the  lessor's  covenants  and  the  benefit  of  the  lessee's  covenants 
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an  underlease,  or  a  lease  of  chattels,  "his  exB,  ada&assns/*  or 
for  a  lease  of  any  ppty  under  a  jMiver,  "  the  pson  or  psons  from 
time  to  time  entled  to  the  revon  of  the  premea  hby  demised 
expectant  on  the  term  hby  grtd  "  (where  the  context  so  admits)), 
of  the  one  pt,  &  C,  of,  &c.  (hinafter  called  the  lessee,  wch  ex- 
pression shl  include  his  exs,  ads,  &  assns,  where  the  context 
so  admits)  of  the  other  pt. 


Coven&Qts 
for 


4( 


signSi 


as- 


Variation 
for  pro- 
perty in 
mortgage. 


to  the  reversioner  and  lessee  respectively  for  the  time  being,  as  the  case 
may  be,  irrespective  of  the  form  of  the  covenants,  and  to  prevent  technical 
objections  arising  in  future  in  this  respect ;  but  it  is  still  necessary  that  the 
lessee  should  covenant  for  his  "  assigns "  in  those  cases  in  which  this  was 
previously  necessary  to  make  the  obligation  of  his  covenants  run  with  the 
]and  (see  the  notes  to  Spencer's  Case,  1  Sm.  L.  G.  58  et  seq.),  and  also  that 
the  lessor  should  so  covenant  where  his  covenants  are  intended  to  bind 
future  owners  of  adjoining  land  belonging  to  him ;  these  cases  not  beijig 
covered  by  the  above  enactments.  With  these  exceptions,  the  repetition 
throughout  of  the  words  "  and  assigns  "  or  '*  executors,  administrators,  and 
assigns/'  or  other  like  expressions,  is  superfluous  so  far  as  regards  making 
the  covenants  run  with  the  land ;  but  sometimes  (e.g.,  in  providing  by  and 
to  whom  notices  or  licences  are  to  be  g^ven)  the  words  appear  to  be  required. 
The  most  convenient  plan,  which  is  adopted  in  this  edition,  is  to  imply  these 
words  by  means  of  an  interpretation  clause,  and  they  are  therefore  for  the 
most  part  omitted  throughout  the  following  forms  of  leases  and  agreements 
for  leases,  except  that  at  the  commencement  of  the  covenants  the  lessee, 
and  also  where  appropriate  the  lessor,  is  made  to  covenant'  expressly  "  for 
his  assigns,"  The  mention  of  the  "  heirs,  executors,  and  administrators  "  of 
the  covenantor  is  unnecessary  (see  C.  A.  1881,  s.  59). 

The  above  is  a  form  of  interpretation  clause  when  placed  at  the  com- 
mencement of  the  instrument,  which  is  the  better  plan.  A  form  of  clause 
to  be  placed  at  the  end  wiU  be  found  infra.  The  above  forms  defining 
"lessor"  are  not  adapted  to  a  lease  by  mortgagor  and  mortgagee,  or  by  a 
mortgagor  under  a  power  in  the  mortgage  or  the  C.  A.  1881,  s.  18,  since 
where  the  property  is  in  mortgage  it  is  usually  intended  that  the  mortgagor 
should  act  in  all  respects  as  the  lessor  until  the  mortgagee  enters  into  the 
receipt  of  the  rents  or  sells  or  forecloses  (see  as  to  this  the  Judicature  Act, 
1873,  s.  25  (5) ).  In  this  case  a  special  form  of  interpretation  clause  must  be 
used ;  the  most  convenient  plan  seems  to  be  to  define  the  "  lessor "  as 

including  "  the  pson  or  psons  for  the  time  being  entled  to  rece 

the  rent[s]  hby  reserved,"  care  being  taken  to  reserve  the  rents 
generally,  not  to  "the  lessor"  expressly.  This  form  might  probably,  in 
fact,  be  adopted  as  the  common  form  for  use  in  all  cases. 

For  other  forms  of  commencement  adapted  to  various  special  cases,  see 
post,  pp.  847  et  seq. 

The  following  forms  for  leases  of  "  Houses,  &c.,"  and  "  Aoricultubal  ** 
are  mostly  for  one  lessor  and  one  lessee.  The  alterations  required  for 
several  will  be  in  general  merely  the  substitution  of  the  plural  number. 
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CONSIDEEATION. 

I.  In  conson  of  the  rents  &  covts,  on  the  pt  of  the  lessee,  Rent  and 
hinafter  reserved  &  contd.  covBnante. 

n.  In  conson  of  the  sum  of  £ now  pd  by  the  lessee  to  Premium 

the  lessor  (the  rect  whof  is  hby  acknowed)  &  of  the  rents  &  &^.  ^^ ' 
covts,  &c. 

m.  In  conson  of  the  surrender  of  a  former  lease  of  the  hds  Surrender 
hby  demised,  dated,  &c.,  &  made  betn,  &c.  (a),  &  of  the  rents  ll^^^ 
&  covts,  &c. 


PAECELS  (6). 

I.  All  that  messe  or  tenemt  situate  &  known  as  No.  Houae  in 

in  Street,  in  the  parish  of ,  in  the  coy  of ,  togr  ^^^ 

with  the  yard,  garden,  &  outbldgs  thto  belonging,  now  or  late 
in  the  occupon  of  . 

n.  All  that  pee  of  ground,  situate,  &c.,  with  the  messe  -House,  & 
or  tenemt  &  bldgs  erected  on  pt  thof,  wch  premes  are  shown  Z'^ 
on   the  plan  drawn  in  the  margin  of   these  psnts  &   thrin 
coloured  . 

m.  All  that  messe,  &c.,  or,  ''all  those  three  rooms  or  offices  House  or 

nod,  &c.,  on  the floor  of  the  bldg,"  No.  ,  in  ^^^  ^*^ 

Street,  &c.,  togr  with  the  fixtures  &  fittgs  specified  in  the  &c. 
schdle  hto,  &  all  other  (if  any)  fixtures  &  fittgs  belonging  to 
the  lessor  in  or  upon  the  premes. 

lY.  ALLthatpceof  land  situate  at,  &c.,  on  the side  of  the  Land 

road  leadg  from,  &c.,  &  wch,  as  to  its  position,  dimensions  &  ^'^^ 
boundaries,  is  parlarly  shown  in  the  plan  drawn  in  the  margin 
of  these  psnts,  &  thrin  coloured . 

V.  All  that  pee  of  ground  situate  &  being  on  the  north  side  l^nd  and 

of Street,  in  the  parish  of ,  &  coy  of  ,  containg  T»?th  S?* 

in  breadth  as  well  on  the  south  side  or  front  thof  next menaions 

in  feet. 

(a)  The  acceptance  of  a  new  lease  would  imply  a  surrender,  so  as  to  save  gmrender 
the  expense  of  an  express  surrender,  where  the  new  lease  is  of  the  property  of  old 
comprised  in  the  old  lease  and  to  the  person  entitled  to  it  for  the  residue  of  lease. 
the  term :  see  Davison  d.  Bromley  v.  Stanley,  4  Burr.  2210  ;  Lyon  t.  Reed,  13 
M.  &>  W.  285  ;  37  Sol.  J.  539.    As  to  the  power  of  limited  owners  to  take  the 
value  of  a  sxunrendered  lease  into  account  on  granting  a  new  lease,  see  the 
S.  L.  A.  1882,  s.  13,  sub-ss.  (1)  and  (5). 

(&}  See  also  the  forms  of  parcels  in  Conveyances  on  Sale,  p.  385  et  seq. 
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House 
with  use  of 
public 
giuden. 


Right  of 
way. 


The  same. 

Another 
form. 


The  same. 

Another 
form. 


Bight  of 
drainage. 


Bight  of 
light  and 
air  (a). 


Street  afsd  as  on  the  north  side  or  rear  thof  feet,  &  in 

length  as  well  on  the  west  as  on  the  east  side  thof  feet, 

be  the  same  sevl  dimensions  little  more  or  less,  &  wch  sd  pee 
of  ground  is  boonded  on  the  south  by  the  sd  street,  on  the 
north  by  land  of,  &c.,  &c.  Togr  with  the  messes  &  bidgs 
erected  on  the  sd  pee  of  ground,  or,  **  togr  with  the  messe  or 
tenemt  &  other  bldgs  now  built  or  in  eourse  of  bldg  or  wch 
shl  or  may  during  the  term  hby  grted  be  erected  or  built  on 
the  sd  pee  of  ground  or  any  pt  thof." 

VI.  All  that  messe,  &c.,  togr  with  the  use  in  common  with 
the  other  tenants  of  the  lessor,  or,  "  in  common  with  the  other 
psons  entled  thto,"  &  under  r^asble  regulons  &  restrons 
imposed  by  the  lessor,  of  the  ornamental  garden  in  front  of 
the  sd  messe  &  premes  hby  demised. 

VII.  Togr  with  the  rt  in  common  with  the  lessor,  &  the 
tenants  or  occupiers  of  the  adjoing  premes  on  the  east  side  of 
the  sd  premes  [or,  in  common  with  the  other  psons  havg  the 
like  rt]  to  the  use  of  the  roadway  or  passage  on  the  east  side 
of  the  sd  premes  leadg  from  the  public  road  or  street  called 

Street,  to,  &c.,  the  lessee  from  time  to  time  contributg 

a  due  proportion  [accdg  to  the  extent  of  his  frontage],  or,  "an 
eql pt,"  of  the  expses  of  repairg  &  maintaing  the  sd  road- 
way or  passage. 

vnL  Togr  with  the  exclusive  use  &  enjoymt  for  the  lessee 

of  the  sd  way  or  passage  of  the  width  of feet  leadg  from 

the  yd  or  back  pt  of  the  sd  demised  premes  into street 

afsd. 

IX.  Togr  with  the  free  rt  of  passage  at  all  times  &  for  all 
pposes  to  &  from  the  sd  demised  premes  over  the  sd  road  or 
way  leadg  from,  &c.,  &  over  all  other  neighbourg  roads  or 
ways  belonging  to  the  lessor. 

X.  Togr  with  the  free  rt  of  passage  &  runng  of  water  &  soil 
from  the  sd  demised  premes  through  the  sewer  or  drain  ronng 
under  the  sd  road  &c.  [all  sewers,  drains,  &  watercourses  now 
or  hrafter  made  or  passg  under  or  along  any  of  the  sd  roads]. 

XI.  Togr  with  the  rt  to  the  free  &  uninterrupted  access  of 
light  &  air  to  the  windows  &  openings  now  existg  in  the  sd 


(a)  Under  a  gprant  of  land  the  purchaser  acquiree  no  right  to  the  aooees  of 
air,  unless  (1)  it  is  specificaUy  granted ;  (2)  it  comes  through  a  defined 


PARCELS.  677 

demised  premes  from  over  the  houses  &  land  of  the  lessor, 
situate  on  the  east  side  thof • 


GENEEAL  WORDS  (6). 


TooR  with  all  ways,  passages,  [lights],  drains,  sewers, 
watercourses,  rts,  easemts,  &  appurts,  or,  ''  the  rts,  easemts, 
&  appurts,"  to  the  sd  premes  belonging  or  thwith  usually  held 
or  enjoyed. 


RESERVATIONS  (c). 

I.  Except  &  reservg  unto  the  lessor  (e)  the  free  &  unin-  RWitof 
terrupted  passage  &  runng  of  water  &  soil  from  the  other  (3)^°*^ 
bldgs  &  land  of  the  lessor  (e),  &  his  tenants,  adjoing  or  near 
to  the  sd  premes  hby  demised,  through  the  sewers,  drains, 

aperture ;  (3)  the  grant  is  made  for  a  specific  purpose  for  which  access  of 
air  is  material.  See  Potts  v.  Smith,  L.  B.  6  £q.  811 ;  Aldin  v.  LaUfner,  [1894] 
2  Ch.  437 ;  Chattey  v.  Aekland,  [1805]  2  Ch.  396,  [1897]  A.  C.  155. 

(b)  The  insertion  of  general  words  in  leases  as  well  as  other  conveyances  As  to 
ia  rendered  imnecessary  by  the  C.  A.  1881,  s.  6;   see  the  definition  of  g^^i^ 
"  conTeyance "  in  s.  2 ;  and  as  to  general  words,  see  above,  p.  899,  note.   ^^ 
Questions  under  this  head  seldom  arise  except  where  the  lessor  has  other 
adjoining  property.    As  to  when  a  quasi  easement  over  other  property  of 
the  lessor  wiU  pass  as  an  "  appurtenance,^  see  Thomcu  v.  Owen,  20  Q.  B.  D. 
225.    That  the  implication  of  a  gprant  of  an  easement  (such  as  light),  over 
the  lessor's  other  property,  which  is  necessary  to  the  f uU  enjoyment  of  the 
demised  property  may  be  negatived  by  the  circumstances,  see  Birmingham> 
4*6.,  Banking  Co.  v.  Ross,  38  Ch.  D.  295,  discussed  Broon^Uld  v.  Williams, 
[1897]  1  Ch.  602.    As  to  the  right  to  support  which  is  implied  in  a  lease  of 
building  land,  see  Bigby  v.  Bennett,  21  Ch.  D.  659. 

(e)  See  Elph.  Introd.  246.  As  to  reservations  of  easements,  see  Lord  As  to 
D\fnevor  v.  Tennant,  13  App.  Cas.  279.  The  reservation  of  a  power  to  f?"®"^" 
the  lessor  to  enter  and  execute  works  under  the  Public  Health  Acts,  or 
other  like  Acts,  may  sometimes  be  desirable ;  see  Parker  v.  Inge,  17  Q.  B.  D. 
584.  As  to  the  necessity  for  sometimes  reserving  rights  required  for  use 
with  adjoining  pToi>erty,  see  Bighy  v.  Bennett,  21  Ch.  D.  559  (building  land, 
digging  foundations) ;  Martin  v.  Spicer,  34  Ch.  D.  1 ;  14  App.  Cas.  12 
(light  of  lessee  to  interfere  with  management  of  other  property  us  to  terms 
of  letting). 

(d)  As  to  the  extent  of  this  reservation,  see  Chadvnek  v.  Marsden,  L.  K. 
2  Ex.  285. 

(e)  In  an  underlease,  say,  <'  lessor  &  the  superior  landlord  of  the 
sd  premes.' 


If 
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Right  of 
way  [a). 


Timber  and 
minerals. 


General 
rights  (d). 

Right  to 
rebuild  or 
alter 
adjacent 
buildings. 


&  watercourses,  wch  are  now  or  may  hrafter  durg  the  term 
hby  grted  be  in  or  under  the  sd  demised  premes. 

n.  Except  &  reservg  unto  the  lessor  {b)  the  use  at  all 
times,  &  for  all  pposes  in  common  with  the  lessee,  of  the 
passage  of  the  width  of feet  leadg  from,  &c.  to  &c. 

III.  Except  &  reservg  unto  the  lessor  all  timber  &  timber- 
like trees  now  standg  or  growg  or  hrafter  to  be  standg  or 
growg  upon  the  sd  demised  land  or  any  pt  thof,  &  all  mines, 
minis  (c),  &  quarries,  in,  upon,  or  under  the  same,  but  witht 
power  for  the  lessor  to  cut  down  or  remove  any  such  timber 
or  trees,  or  to  dig  for  or  work  such  mines,  minis,  or  quarries 
except  with  the  consent  in  writg  of  the  lessee  [or,  with  full 
power  for  the  lessor  to  enter  upon  the  sd  demised  premes, 
&  to  cut,  dig,  search  for,  work,  quarry,  &  carry  away  the 
same,  but  not  so  as  to  interfere  with  the  bldgs  standg  tbron, 
or  to  occasion  any  unnecy  damage  to  the  lessee,  &  so  that  the 
lessee  shl  be  fully  compensated  for  all  damage  thby 
occasd]. 

IV.  SuBjT  to  all  rts  &  easemts  belonging  to  any  adjacent 

ppty- 

V.  SuBJT  to  the  rt  wch  is  hby  reserved  to  the  lessor  &  his 
tenants  at  any  time  hrafter  to  rebuild  or  alter  any  of  the 
adjoing  or  neighbourg  bldgs  accordg  to  such  plans  (whether  as 
to  height,  extent,  or  or  wise),  &  in  such  mner  as  shl  be 
approved  by  the  lessor's  surveyor,  notwg  any  interference 
thby  occasd  to  the  access  of  light  or  air  to  the  premes  hby 
demised. 


Ordinary 
form. 


HABENDUM. 

I.  To  hold  the  premes  hby  demised  unto  the  lessee  from 
the day  of ,  18 — ,  or,  **  from  the  day  of  the  date  of 


Reserva- 
tion of 
easement. 


(a)  For  other  forms  of  reservations  of  rights  of  way,  see  p.  398  et  teg. 
(h)  See  note  (e)  previous  page. 

(c)  As  to  what  is  included  in  a  reservation  of  minerals^  see  Tvcker  t. 
Linger,  8  App.  Gas.  508. 

(d)  As  to  the  circumstances  under  which  a  reservation  to  the  lessor  of 
an  easement  or  right  necessary  to  support  a  previous  lease  or  grant  of 
adjoining  property  to  another  person  may  be  implied,  see  Thoma*  v.  Oveii, 
20  Q.  B.  D.  225. 
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these  pants,"  or,  "  from  the day  of now  last  past/* 

for  the  term  of  yrs  [subjt  to  the  sub- tenancies  in  the 

schdle  hto  mentd]  ar,  **  from  yr  to  yr,"  for  an  underlease  say 

**  for  the  residue  of  the  sd  term  of  yrs,  except  the  last 

days  thof." 

II.  To  hold  the  premes  hby  demised  unto  the  lessees  as  jt  Partner- 
tenants  as  pt  of  their  co-ptnp  este,  from,  &c.  premises. 


KEDDENDUM. 


I.  Paying  therefor  yrly  durg  the  sd  term  hby  grted,  or,  "  the  Reserva- 
sd  tenancy,"  &  so  in  proportion  for  any  less  time  than  a  yr  (/),  ^^  (^j, 

[unto  the  lessor  (r/)],  the  rent  of  £ to  be  pd(/t)  witht  any 

dedon  (except  for  [land  tax  (i)  &]  landlord's  ppty  tax)  by  eql 

qtrly  [half -yrly] paymts  on  the day  of ,  &c., 01%  "on 

the  four  usual  qtr  days,"  in  every  yr  the  first  of  such  paymts 

(e)  As  to  the  power  to  distrain  for  rent,  see  the  Law  of  Distress  Amend-  Distress, 
ment  Act,  1888  (51  &,  52  Vict.  c.  21) ;  and  as  to  bankruptcy,  see  the 
Bankruptcy  Act,  3883  (46  k  47  Vict.  c.  52),  s.  42,  as  altered  by  the  Bank- 
ruptcy Act,  1890  (53  k  54  Vict.  c.  71)*  s.  28 ;  and  as  to  companies  in  liquida- 
tion, see  the  Companies  Act,  1862,  s.  163.  As  to  agricultural  holdings,  see 
the  Agricultural  Holdings  (England)  Act,  1883  (46  &  47  Vict.  c.  61), 
Part  II.,  as  altered  by  51  k  52  Vict.  c.  21.  l,ondon,  Sfc,  Bank  v.  Belton,  15 
Q.  B.  D.  457  5  Ex  parte  Bull,  18  Q.  B.  D.  642 ;  Masters  v.  Green,  20  Q.  B.  D. 

b07. 

(/)  When  these  words  are  inserted  it  is  unnecessary  to  insert  form 
Xo.  Yi.,  post.  As  to  the  apportionment  of  the  liability  to  the  rent  where 
tlie  lease  is  assigned  between  two  rent-days,  see  Swansea  Bank  v.  Thomas, 
4  Ex.  D.  94. 

(g)  It  is  sufficient  to  reserve  the  rent  generally  without  specifying  to   Reserva- 
wliom ;  this  was  so  before  the  C.  A.  1881  (see  Elph.  Introd.  250),  and  now   tion  of 
by  that  Act,  s.  10,  the  rent  reserved  by  a  lease  is  in  all  cases  expressly   '®°** 
annexed  to  the  reversion,  see  above,  p.  673,'note.    As  to  the  case  where  the   p^*  1*001 
reversion  in  in  mortgage,  see  the  Judic.  Act,  1878,  s.  25  (5).    The  words  in     *     * 
brackets  may  therefore  be  omitted,  and  in  the  case  of  a  lease  under  a  power 
or  by  several  lessors  having  various  interests,  it  is  better  to  do  so,  imless 
*'  lessor "  is  defined  to  include  the  reversioner  or  reversioners  for  the  time 
iein^,  see  p.  673,  note. 

(h)  If  several  rents  are  reserved,  say,   "  all    WCh    rents    Or    SUms 

hinbfe  reserved  or  made  payable  as  rent  shl  be  pd." 

(i)  In  the  absence  of  contract  the  tenant  paying  land  tax  may  deduct  it   Ai  to  land 
from  his  rent  in  the  current  year,  but  not  afterwards,  Andrew  v.  Hancock,   ^  •'^^ 
1  B.  &  B.  37.    A  provision  that  the  tenant  may  deduct  the  tithe  rent-charge   ***"•• 
is  now  unnecessary  and  out  of  place,  as  the  tithe  is  under  the  Tithe  Act^ 
J  891  (54  Vict.  c.  8)^  s.  1,  leviable  against  the  owner  and  not  the  occupier 
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Rent 

payable  in 
adranoe 

(6). 


Vaiying 
rent  (e). 


Peppercorn 
rent. 


to  be  made  on  the day  of next  (a),  [&  the  last 

paymt  to  be  made  in  advce  one  cair  month  bfe  the  expiron  of 
the  sd  tenancy  or  immedly  on  the  determinon  thof  in  the  event 
of  the  same  being  determined  by  re-entry  nnder  the  provo  in 
that  behalf  hinafter  contd]. 

II.  Paying,  &c.,  as  above,  the  rent  of  £ to  be  pd  in 

advce  witht  any  dedon  (except,  &c.),  by  four  eql  qtrly  paymts, 

the  first  of  such  paymts  for  the  qtr  endg  on  the day  of 

next  to  be  made  on  the  exon  of  these  psnts,  &  the  subseqt 

paymts  to  be  made  in  advce  for  each  qtr  on  the  day  of 

,  &c. 

III.  Payino,  &c.,  the  respive  rents  follg  (that  is  to  say),  durg 

the  first  &  second  yrs  of  the  sd  term  the  yrly  rent  of  4! , 

&  durg  [the  next yrs  of  the  sd  term  the  yrly  rent  of 

£ &  durg]  every  subseqt  yr  of  the  sd  term  the  yrly  rent  of 

£ ,  such  respive  rents  to  be  pd  witht  any  dedon  (except, 

&c.)  by  eql  qtrly  [half-yrly]  paymts,  &c. 

IV.  Paying,  &c.,  durg  the  first yrs  of  the  sd  term  the 

rent  of  a  peppercorn  if  demanded,  &  durg  the  residue  of  the 
sd  term  the  yrly  rent  of  £ ,  such  last-mentd  rent  to  be  pd 


As  to  ront 

already 

paid. 


As  to 
Tarying 
rent  in 
lease  nnder 
power. 


and  any  contract  made  after  the  Act  making  it  payable  by  the  oocnpier  is 
void. 

(a)  If  the  lease  is  not  executed  tiU  after  its  commencement  and  aome  rent 
haa  already  become  due  and  been  paid,  say,  ^'  the  first  of  SUch  paymts 

after  the  date  of  these  psnts  in  respt  of  the  now  current  half 

yr  [qtr]  to  be  made  on  the  day  of next,"  or  add: 

"  Provd  that  the  rent  already  pd  by  the  lessee  in  respt  of  his 

occupon  of  the  premes  since  the day  of shl  be  in 

satisfon  as  far  as  the  same  extends  of  the  rent  already  accrued 
due  under  this  demise." 

(b)  The  landlord  may  distrain  for  rent  payable  in  advance,  as  soon  as  it 
becomes  due,  London,  Sfc,  Loan,  Sfc,  Co,  v.  London  Sf  North-Western  By,  Co,y 
[1893]  2  Q.  B.  49 ;  as  to  the  rule  where  the  tenant  is  a  company  in  liquids^ 
tion,  see  Shackell  v.  Chorlton,  [1896]  1  Oh.  878. 

(c)  Where  the  lease  is  of  settled  land  under  a  power  (express  or  statu- 
tory) requiring  the  best  rent  to  be  reserved,  an  increasing  rent  cannot  be 
reserved  unless  expressly  authorised  (Be  Hallett,  24  Ch.  D.  624),  the  objec- 
tion being  that  if  the  next  remainderman  is  a  tenant  for  life,  this  might 
operate  to  his  prejudice  ;  and  d, fortiori  a  diminishing  or  fluetuating  rent 
would  be  bad.  In  the  case  of  building  leases  a  peppercorn  rent,  or  othei 
rent  less  than  the  f  uU  rent,  may  be  reserved  during  the  first  five  years  or 
any  part  thereof,  under  the  S.  L.  A.  1882,  s.  8  (2). 
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witht  any  dedon  (except,  &c.)  by  eql  qrtly  [half-yrly]  paymts, 
on,  &c.,  &  the  first  paymt  thof  to  be  made  on,  &c. 

V.  Paying,  <fec.,  the  rent  of  l£ for  each  of  the  sd  six  Separate 

messes  hby  demised,  makg  an  aggregate  yrly  rent  of  £ ^^  touae 

for  all  the  sd  messes  &  premes,  to  be  pd,  &c.  ^  ^^  ^^ 

Yi.  And  also  paying  in  the  event  of  the  sd  term  being  de-  hoases. 
termined  betn  two  of  the  sd  qtrly  [half-yrly]  days  by  re-entry  Proportion- 
[or  notice]  under  the  provo  [respive  provoes]  in  that  behalf  J^"^'  °^ 
hinafter  contd,  a  proportionate  pt  of  the  sd  rent  for  the  ceasing  by 
fraction    of    the    current  qtr    [half-yr]  forthwith  on    such  IS^uoe/^' 
determon  {d). 

vn.  And  also  paying  by  way  of  further  or  addonal  rent  from  inanrance 
time  to  time  a  sum  or  sums  of  moy  eql  to  the  amt  wch  the 
lessor  may  expend  in  effectg  or  maintaing  the  insce  of  the  sd 
premes  agst  loss  or  damage  [or  accident]  as  hinafter  mentd ; 
such  last-mentd  rent  to  be  pd  witht  any  dedon  on  the  qtrly 
[half-yrly]  day  for  paymt  of  the  rent  next  ensuing  after  the 
expenditure  thof. 

Yin.  And  also  if  &  so  often  as  the  lessee  shl,  contrary  to  his  Penal  rent 
covts  in  that  behalf  hinafter  contd,  here  specify  breaches  ofcovt  of  co^^nt 
to  be  giiard^d  agst,  then  &  in  any  &  every  such  case  paying  durg  (/)• 
the  then  residue  of  the  term  hby  grted  as  a  further  rent  the 

yrly  sum  of  £ ,  every  such  addonal  rent  to  commce  from 

the  day  on  wch  the  breach  of  covt  in  respt  whof  the  same  is 
payable  as  afsd  shl  happen,  &  to  be  payable  thenceforth  qtrly 

(d)  See  the  Apportionment  Act,  1870  (33  k  34  Vict.  c.  35),  as.  2  and  3. 

(e)  This  is  probably  effectual  as  a  means  of  obtaining  the  right  of  dia- 
tress,  being  as  it  seems  not  affected  by  the  Bills  of  Sale  Acts. 

(/  )  It  used  to  be  considered  that  on  payment  of  the  increased  rent  the  As  to  penal 
lessee  was  at  liberty  to  do  the  act  on  which  it  became  payable,  so  as  to  ^^nts. 
prevent  the  landlord  for  entering  for  breach  of  covenant;  but  where,  as 
in  the  text,  the  acts  in  question  are  treated  in  the  reddendum  as  breaches 
of  covenant,  it  is  now  decided  that  the  effect  is  to  give  alternative  remedies 
to  the  lessor  either  by  ejectment  for  breach  of  covenant,  or  injunction  or 
recovery  of  the  penal  rent :  Weston  v.  Managers  of  the  Metropolitan  Asylums 
IHgtrict,  8  Q.  B.  D.  387 ;  9  Q.  B.  D.  404 ;  see  Elph.  N.  &  C.  Interp,,  pp.  430 
et  9eq.  It  may  be  safer  to  reserve  a  separate  rent  in  respect  of  the  breach 
of  each  covenant^  so  as  not  to  run  the  risk  of  the  rent  being  considered  as  a 
penalty  :  see  WilUon  v.  Love,  [1896]  1  Q.  B.  626.  Possibly  the  reservation 
of  i>enal  rents  may  become  more  common^  now  that  the  lessor's  power  of 
re-entty  for  breach  of  covenant  is  restricted  by  the  C.  A.  1881,  s.  14 ;  see 
26  SoL  J.  489..  No  additional  stamp  is  required  in  respect  of  a  penal  rent, 
see  the  Stamp  Act,  1891,  s.  77  (1). 
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Penal  rent 
in  respect 
of  any 
breach  of 
covenant. 


[half-yrly]  witbt  dedon  in  the  same  mner  as  the  sd  origl  rent 

of  M . 

DC.  And  also  as  a  further  rent  the  sum  of  £ in  any  & 

every  iceek  in  wch  the  lessee  shl  break  or  fail  to  pform  or 
observe  any  of  the  covts  &  condons  hinaf  ter  contd  &  on  his  pt 
to  be  pformed  or  observed,  such  last-mentd  rent  to  commce  on 
the  day  on  wch  such  breach,  non-pformce,  or  non-observce  shl 
first  happen,  &  to  continue  payable  until  the  lessee  shl 
specifically  pform  or  observe  &  pay  full  damages  &  compenson 
to  the  satisfon  of  the  lessor  for  the  breach,  non-pformce  or  non- 
observce  of  any  of  such  covts  or  condons,  such  last-mentd  rent 
to  be  pd  weekli/  witht  any  dedon. 


Commence- 
ment. 

The  same 
for  several 
lessees  {b). 

To  pay 
rent. 


To  pay 
rates  and 
taxes  {(i). 


As  to 
drainage 


LESSEE^S  COVENANTS. 

I.  And  the  lessee  doth  hby  for  himself,  &  his  assns,  covt  with 
the  lessor  (a)  in  mner  follg,  that  is  to  say  : — 

II.  And  the  lessees  do  hby  for  themselves,  &  their  assns  [& 
as  a  septe  covt  each  of  them  doth  hby  for  himself,  &  his  assns] 
covt  with  the  lessor  in  mner  followg,  that  is  to  say : — 

III.  That  the  lessee  will,  durg  the  continuce  of  the  term  hby 
grted,  pay  (c)  the  sd  yrly  rent  [respive  yrly  &  other  rents  or 
sums  of  moy]  hinbfe  reserved  &  made  payable  at  the  times  <fc 
in  the  mner  at  &  in  wch  the  same  is  [are  resply]  hinbfe 
reserved  &  made  payable  witht  any  dedon  (except  as  afsd). 

IV.  And  also  will  from  time  to  time,  &  at  all  times  durg  the 
sd  term,  pay  &  dischge  all  rates,  taxes,  duties,  chges,  assessmte, 
&  outgoings  whatsr,  whether  parliamentary,  parochial,  local,  or 

(a)  As  to  the  statutory  enactments  making  the  benefit  and  burden  of  the 
lessee's  covenants  run  with  the  land,  and  the  wording  of  the  covenant,  see 
p.  673,  note.  As  to  the  frame  of  the  covenants  to  be  entered  into  by  the 
executors  of  a  person  who  has  agreed  to  take  a  lease,  but  died  before  com- 
pletion, see  Stephens  v.  Hotham,  1  K.  &  J.  671. 

(b)  In  a  lease  to  several,  whether  as  joint  tenants  or  in  common,  it  should 
be  clearly  expressed  whether  they  are  to  be  liable  severally  as  well  as  jointly; 
as  to  the  law  on  this  subject,  see  White  v.  Tyndall,  13  App.  Cas.  263 ;  Elph. 
N.  &  C.  Interp.,  p.  434. 

(c)  The  words  **  unto  the  lessor  "  are  sometimes  inserted  here,  but 
they  are  better  omitted ;  see  p.  673,  note  (b). 

(d)  See  Elph.  Tntrod.  254.  This  covenant  includes  charges  for  drainage, 
paving,  &G.,  imposed   by  local  authorities  under  the  Public  Health  or 
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of  any  other  descripon,  wch  are  now  or  may  at  any  time  hrafter 
be  assessed,  chged,  or  imposed  upon  the  sd  demised  premes,  or 
the  owner  or  occupier  in  respt  thof ,  the  [land  tax  (e)&]  landlord*s 
ppty  tax  only  excepted. 

V.  And  also  will  pay  unto   the   lessor  all  costs,  chges  &  To  pay 
expses,  includg  legal  costs  &  fees  payable  to  a  surveyor,  wch  costs  of 
may  be  incurred  by  the  lessor  in  or  in  contemplon  of  any  f^^^j^^ 
jxsdgs  under  the  14th  section  of  the  Convcg  &  Law  of  Ppty  c.  A. 

Act,  1881.  ;55.^'  ^  ^* 

VI.  And  also  will  [in  the  yr  &  thrafter]  once  in  every  to  paint 

three  yrs  of  the  sd  term  [&  also  during  the  last  yr  thof]   {g)  °"*^^^!u 
paint  the  outside  wood  &  iron  [&  stucco  or  cement]  work  of  years, 
the  sd  demised  premes  [&  any  addonal  bldgs  wch  may  at  any 

time  durg  the  sd  term  be  erected  thron,  or,  **  &  all  addons 
thto"  (/i)]  with  two  coats  of  good  oil  &  white-lead  paint  in  a 
pper  &  workmanUke  Inner. 

Metropolia  Management  Acts :  Budd  v.  Marshall,  5  C.  P.  D.  481 ;  Aldridge  and  paving 
V.  Feme,  17  Q.  B.  D.  212  j  Smith  v.  RohiMon,  [1893]  2  Q.  B.  53  j  Brett  v.  charges. 
Rogers,  [1897]  1  Q.  B.  525 ;  in  a  short  tenancy,  therefore,  they  should  be 
excluded  by  excepting  "  any  sums  recoverable  from  the  lessor  by  any  local 
or  other  public  authority  under  the  provisions  of  the  Public  Health  Acts," 
or  as  the  case  may  be ;  see  Allum  v.  Dickinson,  9  Q.  B.  D.  632  ;  Wilkinson  v. 
Collyer,  13  Q.  B.  D.  1,  where  the  form  of  the  covenant  was  different ;  Be 
Crawley,  28  Ch.  D.  431.  As  to  "duties,"  see  Brett  v.  Rogers,  [1897] 
1  Q.  B.  525 ;  BaylU  v.  Jiggens,  [1898]  2  Q.  B.  316 ;  "  outgoings,"  Tubbs  v. 
Wynne,  [1897]  1  Q.  B.  74.  The  cases  are  described  in  43  Sol.  J.  4.  Such  a 
covenant  by  the  landlord  does  not  include  water  rate,  Badcock  v.  Hunt,  22 
Q.  B.  D.  145. 

(e)  As  to  tithe,  see  p.  679,  note  (t). 

(/)  See  Skinners'  Co.  v.  Knight,  [1891]  2  Q.  B.  542.  The  C.  A.  1892,  s.  2, 
■appears  not  to  entitle  the  lessor  to  recover  his  costs  of  employing  a  solicitor 
or  surveyor  in  case  the  lessee  avoids  the  forfeiture  by  complying  with  the 
notice.  It  is  by  no  means  certain  that  a.ssigns  of  the  lessee  are  bound  to 
perform  this  covenant. 

(g)  The  following  addition  may  occasionally  be  proper  here: — **at  the   Variations 

same  time  as  &  so  as  to  correspond  with  the  adjoing  houses :  "  ^t^^jg 
or  "  in  such  month  as  shl  be  from  time  to  time  appted  by  the  painting, 

lessor  in  that  behalf  ;  "  and  the  following  may  sometimes  be  added  at 

the  end  of  the  covenant :— **  &  of  a  tint  or  colour  to  be  approved  by 
the  lessor,  &  recolour  in  imiton  of  stone  the  outside  stucco  or 
•cement  work,  &  once  in  every  seven  yrs  of  the  sd  term  clean 
&  repoint  the  external  stone  &  brickwork  of  the  premes." 

{h)  As  to  the  importance  of  the  words  in-  brackets,  see  Cornish  v.  Cleife, 
3  H.  &  C.  446. 
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To  paint  yii.  And  also  will  [in  the  yr &  thrafter]  once  in  every 

every  seven  seven  yrs  of  the  sd  term  [&  also  durg  the  last  yr  thof]  paint 

years.  ^Al  the  inside  wood  &  iron  work  nsually  painted  of  the  sd 

demised  premes  [&  any  such  addonal  bldgs  as  afsd,  or,  '^  &  all 

addons  thto"  (a)]  with  three  coats  of  good  oil  &  white-lead 

paint  in  a  pper  &  workmanlike  mner  (b). 

To  paint  ^Hi.  And  also  will  paint  with  two  coats  of  good  oil  coloar  all 

outl^hen^    the  insidc  &  outside  wood  &  iron  work  of  the  sd  premes  [&  all 

required,      addons  thto  (a)]  as  often  as  the  same  shl  be  required. 

Short  form.       ix.  And  also  wiU  from  time  to  time,  &  at  all  times  durg  the 

To  keep  in    g^  term,  well  &  substantially  repair,  cleanse,  maintain,  amend, 

with  &  keep  the  sd  messe  &  bldgs  &  [all  new  bldgs  wch  may  at  any 

variations.    ^^^  ^^^^  ^^^  ^^  ^^^  ^^  erected  on  &  all  addons  made  to  the 

sd  demised  (a)]  premes,  &  the  fixtures  thrin,  &  the  walls,  fences, 
vaults  [roads,  sewers],  drains,  &  appurts  thof  with  all  necy 
reparons,  cleansgs,  &  amendmts  whatsr  (c), 

(a)  See  note  (h),  p.  683. 
Addition  (h)  The  follo^ng  addition  may    8ometimee  be  proper: — *'  &   aftwd& 

to  mint!^*  grain,  marble  &  varnish  the  pts  usually  grained,  marbled,  & 
varnished,  &  also  wash,  distemper,  &  whiten  all  ceilgs,  & 
colour  all  walls,  &  re-paper  the  rooms  &  staircase,  &  size  Sc 
varnish  the  staircase  paper  in  the  usual  mner.'' 

(c)  The  following  addition  may  sometimes  be  desirable : — '*And  also 

will,  when  &  so  often  as  any  fixtures  belonging  to  the  premes 

shl  so  require,  substitute  other  fixtures  of  a  similar  descripon 

Quaiifica-     &  valuo  to  the  satisfon  of  the  surveyor  of  the  lessor."    The 

covenant       Covenant  may  sometimes  require  to  be  qualified  by  adding: — **  except 

to  repair,  substantial  repairs  to  the  main  walls,  roof,  foundons,  &  main 
drains,"  or,  ''  except  such  repairs  as  are  hby  agrd  to  be  exted 
by  the  lessor,"  or,  **  except  in  case  of  destron  or  damage  by 

fire."  In  cases  where  the  property  is  in  a  defective  state  it  may  be  well, 
if  so  intended,  to  insert  the  foUowing  qualification : — **  except    SUch 

defective  portions  of  the  sd  premes  as  are  mentd  in  the  schdle 
hto,  wch  it  shl  not  be  incumbent  on  the  lessee  to  keep  or 
deliver  up  in  a  better  state  of  repair  than  atpsnt;"  or  a 
proviso  that,  **  the  covt  hinbfe  contd  for  the  repair  of  the  sd 
premes  shl  not  render  it  incumbent  upon  the  lessee  to  keep  or 
deliver  up  the  sd  premes  or  any  pt  thof  in  a  better  state  of 
repair  or  condon  than  the  same  are  in  at  psnt." 

As  to  e6fect       The  principles  governing  the  construction  of   the  ordinary  zepairiii^ 
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X.  And  also  will  durg  the  sd  term  keep  all  the  sd  premes  &  The  same, 
the  fixtures,  paintg,  paperg  &  decorons  thof  in  good  &  tenant-  ^^°^  ^°™* 
able  repair,  order  &  condon  internally  &  externally. 

XI.  And  also  will  at  all  times  durg  the  sd  term  maintain  the  To  main- 
gardens  &  pleasure-grounds  of  the  sd  premes  in  good  order  &  ^^g^j 
pperly  planted,  &  carefully  preserve  the  timber-trees,  &  all  orna-  pleasure 
mental  &  fruit  trees,  bushes  &  shrubs,  wch  are  now  or  may  at  S^"°  ^ 
Any  time  durg  the  sd  term  be  growg  on  the  sd  premes,  &  replace 

-such  of  the  shrubs  &  plants  as  may  die,  or  require  replacg. 

xn.  And  also  will  exte  all  such  works  as  are  or  may  under  To  execute 

works 

•or  in  psuance  of  any  Act  or  Acts  of  Parliamt  already  or  required 
irafter  to  be  passed  be  directed  or  required  by  any  District  ^^/^^ 
Council,  local  or  public  authority  to  be  exted  at  any  time  durg 
the  sd  term  upon  or  in  respt  of  the  sd  demised  premes  whether 
hj  the  landlord  or  tenant  thof. 

•covenants  in  leases,  snch  as  a  covenant  to  keep  in  "  tenantable  repair,"  or   of  covenant 

(whicli  is  snbstantiaUy  the  same  thing)  in  "  good  repair,"  were  considered,    in  lease  of 

And  the  prior  cases  discussed,  in  Pr(mdfoot  v.  HaH,  25  Q.  B.  D.  42,  by  the   °^^  ^°°^®- 

Court  of  Appeal,  by  whom  the  law  was  laid  down  (in  a  manner  differing 

materiaUy  from  the  rules  enunciated  in  the  Court  below)  to  the  eifect,  which 

-seems  reasonable,  that  the  lessee  under  such  a  covenant  is  bound  to  keep  the 

house  in  and,  if  need  be,  put  it  into  such  repair  as  makes  it  reasonably  fit 

for  occupation  by  the  class  of  tenants  who  would  be  likely  to  take  it,  regard 

being  had  to  its  a^  and  character,  although  this  may  involve  putting  an 

•old  house  into  better  repair  than  it  was  in  at  the  commencement  of  the 

lease,  even  to  the  extent  of  having  to  renew  any  part  which  is  past  repair ; 

but  if  the  house  can  be  made  fit  for  such  occupation  by  merely  patching  up 

defects,  the  tenant  is  not  bound  to  do  more.    In  Lister  v.  Lane,  [1893]  2 

<^,  B.  212,  it  was  held  by  the  Court  of  Appeal  that  if  the  defect  is  an  inherent 

-one  caused  by  original  faulty  construction,  the  lessee  would  not  be  liable  to 

make  it  good  under  such  a  covenant.    See  also  as  to  "  tenantable  repair," 

Cratoford  v.  Newton,  2  Times  L.  B.  877  j  and  as  to  the  measure  of  damages 

for  breach  of  a  covenant  to  repair,  Morgan  v.  Hardy,  17  Q.  B.  D.  770 ; 

Henderson  v.  Thorn,  [1893]  2  Q.  B.  164. 

The  qualification  "fair  and  reasonable  wear  and  tear  excepted"  is  occasion-   As  to 
ally  required,  and  frequently  finds  its  way  even  into  repairing  leases,  but  as   excepting 
it  goes  far  to  nullify  the  covenant,  it  is  obviously  contrary  to  the  intention   '**r  ^®*^ 
in  that  case,  and  the  practitioner  should  be  cautioned  against  allowing  its  ***     ^^' 
insertion.    In  Davies  v.  Davies,  38  Ch.  D.  499,  it  was  held  that  a  tenant  for 
years  is  liable  for  permissive  waste,  and  that  where  a  lease  is  granted  imder 
.a  power  requiring  that  the  lessee  shoiild  not  be  made  unimpeachable  for 
waste,  the  introduction  into  the  repairing  covenant  of  an  exception  of  "  fair 
wear  and  tear  and  damage  by  tempest,"  invalidates  the  lease.    This  would 
seem  to  apply  equally  to  the  ordinary  agreement  for  a  yearly  tenancy.    It 
-dearly  applies  to  a  lease  granted  under  the  S.  L.  A.  1890,  s.  7 ;  but  a  lease 
granted  imder  the  8.  L.  A.  1882,  s.  6,  although  "  involving  waste,"  would 
mot  be  open  to  this  objection. 
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To  pay  pro-       xiii.  And  also  will  at  all  times  durg  the  sd  term  [pay  & 

portion  of  .  *-'  *•*    •' 

expense  of    Contribute  a  rateable  or  due  proportion  of  the  expses]  or,  **  bear 

ing^r^^s,  ^  P^y  ^^^  ^^^*^  ^  expses  payable  eir  by  landlord  or  tenant  in 
sewers,  &c.  respt  of  the  premes  hby  demised/'  of  makg,  repairg,  main- 
taing,  rebldg,  &  cleansg  all  ways,  roads,  pavemts,  sewers, 
drains,  pipes,  water-courses,  pty-walls,  pty  structures,  fences, 
or  other  convenices,  wch  shl  belong  to  or  be  used  for  the  sd 
premes  hby  demised  [or  any  addonal  bldgs  wch  may  be  erected 
as  afsd]  in  common  with  other  premes  near  or  adjoing  thto, 
such  proportion  [in  case  of  diffce  to  be  settled  by  the  surveyor 
for  the  time  being  of  the  lessor,  whose  decision  shl  be  final,  &] 
to  be  pd  to  the  lessor  on  demand,  &  will  keep  the  lessor 
indemnified  agst  all  such  costs  &  expses  as  afsd. 

To  con-  -^^^  ^^^  ^^^^  ^^^^  P^y  ^  ^^^  lessor  the  yrly  sum  of  £ 

tribute  towards  the  expse,  or,  "a  due  proportion  with  the  owners 
keeping  up  &  occupiors  of  the  Other  messes  f rontg  the  garden  &  planton 
ornamental  hinafter  mentd  (such  proportion  to  be  assessed  by  the  surveyor 

garden  or  ,  •/  •. 

enclosure,  for  the  time  being  of  the  lessor)  of  the  expse,"  of  keeping  the 
garden  &  planton  in  the  centre  of  the  sd  square  in  good  order 
&  Condon,  &  repairg  &  paintg  the  curb  &  iron  railgs  surroundg 
the  same,  until  the  lessor  shl  give  notice  in  writg  that  he  will 
cease  to  keep  up  the  same  garden  or  planton  as  afsd,  &  the 
contribon  of  the  lessee  towards  such  expse  as  afsd  shl  be  pay- 
able to  the  lessor  yrly  on  the day  of togr  with  the 

rent  hby  reserved ;  &  upon  such  notice  as   last   afsd   being 

given  by  the  lessor,  &  thenceforward  dursj  the  continuce  of  the 

term  hby  grted,  the  lessee  will,  jtly  with  the  lessees  &  occupiers 

of  the  other  messes  f rontg  the  sd  garden  &  planton,  maintain 

the  same  in  good  order,  &  supply  the  same  with  fresh  flowers, 

plants,  &   shrubs,    &   repair   &  paint  the  curb  &  iron  railg 

surroundg  the  sd  garden,  in  all  respts  to  the  satisfon  of  the 

lessor,  or  his  surveyor  or  agent. 

To  deliver        xv.  And    the    sd    demised    premes    so   painted,  repaired, 

of^t^nwcy   cleansed,  maintained,  amended,  &  kept  as  afsd  will,  at  the 

in  good        expiron  or  sooner  determinon  of  the  sd  term,  quietly   yield 

up  unto  the  lessor,  togr  with  all  addons  &  improvemts  made 

(c)  In  the  absenoe  of  this  clause  the  tenant  is  bonnd  to  give  up  possession, 
at  the  end  of  the  tenancy :  Henderson  y,  Squire,  L.  B.  4  Q.  B.  170. 
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thto  in  the  meantime,  &  all  fixtures  (a)  of  every  kind  in  or 
upon  the  sd  premes,  or  wch  (6)  durg  the  sd  term  may  be 
affixed  or  fastened  to  or  upon  the  same  [except  tenant's  or 
trade  fixtures]. 

XYi.  And  will  at  the  determinon  of  the  sd  tenancy  quietly  The  same. 
yield  up  the  sd  premes  with  the  fixtures  wch  now  are,  or  at  Short  form. 
any  time  durg  the  sd  tenancy  shl  be  thron  in  a  good  &  tenant- 
able  state  of  repair  &  condon  [except  as  afsd,  see  form  xv.,  note 
to  form  IX.]. 

xvn.  And  also  that  it  shl  be  Iful  for  the  lessor,  or  his  To  permit 
agents  (c)  twice  or  oftener  in  every  yr  durg  the  sd  term,  enter  and 
durg  seasonable  hours  in  the  day  time,  with  or  witht  work-  ^?^pi^- 

,,  i-i  *  mwes,  and 

men  or  others,  to  enter  the  sd  premes  to  view  the  state  of  to  repair 
repair  &  condon  of  the  same,  &  of  all  defects^  &  wants  of  °^^°*^^«- 
reparon  then  &  there  found  [&  wch  the  lessee  shl  be  liable 
to  make  good  under  the  covts  hinbfe  contd],  to  give  or  leave 
on  the  sd  premes  notice  in  writg  to  the  lessee :  And  that  the 
lessee  will  within  the  period  of  three  calr  months  after  such 
notice,  or  sooner  if  requisite,  repair  &  make  good  the  same 
accdg  to  such  notice  &  the  covt  in  that  behalf  contd. 

x^iii.  And  also  will  permit  the  landlord  [or  superior  landlord],  '^**®  ^*™®- 
or  his  [or  their  respive]  agents  at  any  time  to  enter  the  sd  premes,      °    ^™' 
k  examine  the  state  of  repair  &  condon  thof :  And  will  repair 
&  make  good  all  defects,  of  wch  notice  in  writg  shl  be  given 
by  the  landlord  [or  superior  landlord]  to  the  tenant,  within 
three  calr  months  after  the  giving  of  such  notice. 

XIX.  And  also  that  if  the  lessee  shl  at  any  time  make  default  Power  to' 
in  the  pformce  of  any  of  the  covts  hinbfe  contd  for  or  relatg  repair  on 

default  of 
lessee  {d). 

(a)  See  Elph.  Introd.  262.    A  schedule  of  the  landlord's  fixtures  may  be 
annexed  to  the  lease. 
(6)  In  a  long  lease  this  is  usually  qualified  by  saying,  **  or  Wch  at  the 

expiron  of  the  sd  t«rm,  or  at  any  time  during  the  last  seven 
yrs  thof  may  be  aflSxed,"  &c. 

(c)  In  an  underlease  say,  **  the  lessor  &  the  Superior  landlord  of 
the  sd  premes  or  their  respive  agents." 

(d)  The  landlord  would  have  no  such  right  without  express  authority, 
WoodfaU,  L.  k  T.,  p.  639.  The  acting  on  this  power  might,  but  for  the 
provision  to  the  contrary,  be  held  to  be  a  waiver  of  the  right  of  re-entry  for 
breach  of  the  covenant  to  repair ;  see  Doe  v.  Lewis,  6  Ad.  &  E.  277. 
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Power  to 
lessor  to 
€iiter  to 
take  inven- 
tories of 
fixtures. 


Power  to 
lessor  to 
«nter  to 
repair 
adjoining 
premises. 


To  permit 
lessor  be- 
fore end  of 
lease  to  put 
up  notice 
for  re- 
letting, &c. 


To  repay 
to  lessor 
sums  paid 
for  insur- 
ing. 


To  insure 


to  the  repair  of  the  sd  premes,  it  shl  be  Ifol  for  the  lessor  (but 
witht  prejudice  to  the  rt  of  re-entry  under  the  clause  hinafter 
contd)  to  enter  upon  the  sd  premes,  &  repair  the  same  at  the 
expse  of  the  lessee,  in  accdce  with  the  covts  &  provons  of  these 
psnts,  &  the  expses  of  such  repairs  shl  be  repd  by  the  lessee 
to  the  lessor  on  demand. 

XX.  And  also  will  permit  the  lessor  (a)  or  his  surveyor  or 
agent  at  any  time  or  times  durg  (b)  the  sd  term  to  enter  the 
sd  premes  or  any  pt  thof  durg  seasonable  hours  in  the  day 
time,  &  to  take  schdles  or  inventories  of  the  fixtures  &  things 
to  be  yielded  up  at  the  expiron  of  the  sd  term. 

XXI.  And  also  that  it  shl  be  Iful  for  the  lessor  (a)  or  his 
agents  or  workmen,  &  for  the  tenants  &  occupiers  of  the 
adjoing  messes,  at  any  time  durg  the  sd  term  at  seasonable 
hours  in  the  day  time  to  enter  upon  the  premes  hby  demised 
for  executg  repairs  or  alterons  of  or  upon  such  adjoing  premes 
makg  good  to  the  lessee  all  damage  thby  occasd. 

xxn.  And  also  that  it  shl  be  Iful  for  the  lessor,  or  his  agents, 
at  any  time  within  three  calr  months  next  bfe  the  expiron  or 
sooner  determinon  of  the  sd  term,  to  enter  upon  the  sd  premes, 
&  to  affix  upon  any  suitable  pt  thof  a  notice-board  for  relettg 
the  same,  &  that  the  lessee  will  not  remove  or  obscure  the 
same,  &  will  permit  all  psons  by  order  in  writg  of  the  lessor, 
or  his  agents,  to  view  the  sd  premes  at  seasonable  hours  in 
the  day  time  witht  interruption. 

XXIII.  And  also  will  repay  to  the  lessor  all  sums  wch  he 
shd  expend  [in  psuance  of  the  covt  of  the  lessor  hinafter  contd] 
for  insurg  the  sd  messe,  bldgs,  &  premes  agst  fire  [or 
accident],  every  such  sum  to  be  so  repd  on  the  qtrly  [half- 
yrly]  day  for  paymt  of  rent  under  this  demise  next  ensug 
after  the  expenditure  thof  (c). 

XXIV.  And  also  will  forthwith  insure  (d)  &  at  all  times  durg 


(a)  In  an  underlease,  if  there  is  a  similar  covenant  in  the  head  lease,  say, 

**  the  lessor  or  the  superior  landlord,  or  their  respive,"  &c. 

(5)  In  a  long  lease,  say,  **  during  the  last  seven  yrs  of  the  sd 
term." 

(c)  It  might  be  better  to  reserve  the  insnranoe  money  as  extra  rent,  see 
form  vn.,  p.  681. 

(d)  In  an  under-lease,  the  covenant  must  be  in  accordance  with  that  in 
the  head-lease  as  to  the  sum  assured,  and  the  office  and  names' in  which  the 
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the  sd  term  keep  insured  agst  loss  or  damage  by  fire  the  sd  ^^,^: 
messe,  &  all  bldgs,  erons,  &  fixtures  of  an  insurable  nature,  case  of  fire. 
wch  at  any  time  durg  the  sd  term  may  be  erected  or  placed 

upon  or  affixed  to  the  sd  demised  premes,  in  the  sum  of  £ 

at  the  least,  or,  ''to  three-fourth  pts  of  the  value  thof  at  the 
least/'  or,  **  to  the  full  value  thof,"  [such  value  to  be  deter- 
mined by  the  surveyor  for  the  time  being  of  the  lessor,]  in  the 

Insce  Office,  or  in  some  other  officer  of   repute   to  be 

approved  [prescribed]  in  writg  by  the  lessor  (/),  in  the  name 
of  the  lessor,  or,  **  in  the  jt  names  of  the  lessor  &  lessee,''  [or 
in  such  other  name  or  names  as  the  lessor  shl  from  time  to 
time  prescribe]  :  And  will,  whenever  required,  produce  to  the 
lessor,  or  his  agent,  the  policy  of  every  such  insce,  &  the  rect 
for  the  last  premium  thof,  [&  that  in  default  thof  the  lessor 
may  witht  prejudice  to  the  power  of  re-entry  under  the 
clauses  hinafter  contd  insure  the  sd  premes  in  mner  afsd  & 
pay  the  premiums  payable  in  respt  thof,  &  that  the  premiums 
so  pd  &  all  incidental  expses  shl  be  repd  by  the  lessee  to  the 
lessor  on  demand].  And  that,  in  case  the  sd  messe,  bldgs,  & 
premes  or  any  pt  thof  shl  at  any  time  durg  the  sd  term  be 
destroyed  or  damaged  by  fire  {h),  then  &  as  often  as  the  same 
shl  happen,  all  moys  reced  in  respt  of  such  insce  (i)  shl  with 
all  convenient  speed  be  laid  out  in  rebldg,  repairg,  or  orwise 
reinstatg  the  same  premes  in  a  good  &  substantial  mner  [& 
under  the  diron  of  the  surveyor  of  the  lessor]  [accdg  to  the 
psnt   plan   &   eleven    (k)   or  in  such  other   mner  as  shl  be 

insurance  is  to  be  effected.  As  to  the  covenant  to  insure,  see  5  Day.  Prec, 
part  1,  p.  542,  note  ;  Elph.  Introd.  258. 

(/)  Where  plate-glass  windows  are  to  be  insured,  add  here>  **  &  also  Variations 

insure  &  keep  insured  agst  loss  or  damage  by  accident  all  ance'o?'^ 
plate-glass  windows  in  the  demised  premes  to  the  full  value  windows 

thof  in  the Insce  Office,  or  in  some  other  office  of  repute  ^^dent. 

to  be  approved  [prescribed]  as  afsd." 

(h)  For  plate-glass  windows,  add  here,  "or  in   case  the  sd  plate- 

glass  windows  or  any  of  them  shl  be  destroyed  or  damaged  by 
accident." 

(i)  As  to  the  right  to  require  insurance  moneys  to  be  laid  out  in  rein- 
stating the  prenuses  in  the  absence  of  special  contract,  see  Elph.  Introd. 
258,  ante,  p.  277,  note. 

(fc)  For  plate-glass  windows,  add  here,  **  &  as  to  the  sd  plate-glass 
K.B. — VOL.   I.  44 
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prevsly  approved  of  in  writg  by  the  lessor],  [&  in  case  the 

moys  reced  in  respt  of  the  sd  insce  shl  be  insufft  for  that  ppose, 

will  make  good  the  deficiency  out  of  his  own  moys]. 

The  same.        XXV.  And  will,  durg  the  sd  term,  keep  the  sd  messe,  bldgs, 

Short  form.  ^  premes  hby  demised  insured  agst  fire  in  some  responsible 

office  in  the  sum  of  £ at  the  least  in  the  jt  names  of  the 

lessor  &  lessee,  &  whenever  required  produce  to   the   lessor 

the  policy  &  rect   for  the  last  premium   in   respt   of   such 

insce,  &  that  in  case  of  the  destron   or   damage  of   the   sd 

premes  by  fire  the  moys  reced  in  respt  of  such  insce  shl  be 

laid  out  in  rebldg  or  reinstatg  the  same,  [&  in  case  such  moys 

shl  be  insufft  for  such  ppose  the  deficiency  shl  be  made  good 

by  the  lessee]. 

Not  to  do        XXVI.  And    also   will  not  carry  on  or  permit  upon  the  sd 

to  increase  promes  any  trade  or  occupon,  or  do  or  suffer  any  other  thing 

rate  of        ^g]^  jj^^^y  render  any  increased  or  extra  premium  payable  for 

msurance.  •'  •^  . 

the  insurce  of  the  premes  agst  fire,  or  wch  may  make  void  or 

voidable  any  policy  for  such  insce. 

If  rate  of         xxvii.   And   also,  if  at  any  time  durg  the  sd  term  any  trade 

bTin^"*^^     or  occupon  shl  be  carried  on,  or  anythg  shl  be  done  upon 

creased,  to  ^he  premes,  wch  shl  cause  the  premium  to  be  chged  by  any 

to  lessor,     such  insco  office  as  afsd  to  exceed  the  rate  of  p.c.  will 

give  notice  thof  unto  the  lessor,  &  will  also  pay  the   extra 

premium  so  to  be  chged  as  afsd. 

To  buUd         XXVIII.  And  also  will,  under  the  inspon  &  to  the  satisfon  of 

house,  with  the  surveyor  for  the  time   being  of  the  lessor,  &   in  accdce 

vaiiations    ^j^j^  ^jj^  plans,  elevons,  &  specificons  already,  or,  "to  be," 

approved  by  him,  [build  &  construct  on  the  sd  pee  of  land  hby 

demised,  one  villa  residce  or  dwellg-house  of  the  cost  value  of 

at  least  £ ,  or,  "of  the  yrly  lettg  value  of  at  least /re 

times  the  rent  hby  reserved  (h)  "]  [or,  if  partially  built,  com- 
plete &  finish  the  messe,  bldgs,  &  erons,  hby  demised],  with 


windows,  with  glass  of  the  same  nature,  quality,  &  thickness 
as  at  psnt." 

(a)  For  various  oovenants  as  to  building  which  can  readily  be  adapted  to 
a  lease,  see  p.  296,  et  seq.  As  to  the  necessity  for  tbis  covenant  where  the 
lease  is  under  a  power,  see  Be  Hallett,  24  Cb.  D.  624 ;  Re  Chavmer,  [IB92]  2 
Cb.  192. 

(6)  There  is  no  ad  valorem  duty  on  tbe  value  of  buildings  to  be  erected ; 
see  the  iStamp  Act,  1891,  s.  77  (2). 
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offices  &,  outbldgs  thto  annexed,  &  all  necy  &  suitable  fences, 
roads,  foot-pavemts,  ways,  drains,  &  other  works  in  connon 
thwith,  And  will  complete  the  same  fit  for  babiton  &  use  bfe 

the  day  of ,  unless   prevented   by  fire,  stress  of 

weather,  or  strikes  or  combinons  of  workmen :  [And  also  will 
by  means  of  vouchers  or  other  reasble  evidce  when  required, 

on  or  bfe  the day  of ,  satisfy  the  sd  surveyor  that 

the  sum  of  £ has  been  expended  on  the  sd  bldgs  &  works], 

[And  also  will  pay  &  dischge  the  reasble  fees  &  chges  of  such 
surveyor]. 

XXIX.  And  also  that  every  bldg  to  be  erected  upon  the  sd  To  face 
plot  of  land  hby  demised  shl  be  faced  on  the  sd  frontg  towards  so^m  to^ 
Ct  afsd  with  white  glazed  bricks  or  tiles  or  with  stucco  j?c/f*»® 

^  light  to 

or   cement  painted  white  or  a  light  stone  colour,  &  if  faced  adjoining 
with  glazed  bricks  or  tiles  shl  be  kept  thoroughly  cleaned,  or  P'^P^'^y- 
if  faced  with  stucco  or  cement  shl  be  repainted  in  a  workman- 
like mner  with  two  coats  of  good  oil  paint  once  at  least  in 
every  three  yrs  of  the  sd  term. 

XXX.  And  also  will  not  at  any  time  durg  the  sd  term  witht  Not  to 
the  consent  in  writg  of  the  lessor  first  obtained  erect  or  place  bli^dingB.^' 
any  addonal  bldg  or  eron  on  any  pt  of  the  demised  premes 
[other  than  a  stable  &  coach-house,  entrance-lodge,  gardener's 
cottage,  greenhouses  &  summer-houses,  or  other  similar  out- 
bldgs suitable  for  the  convenice  of  the  occupiers  of,  &  to  be 

used  as  appurtt  to  the  sd  masse  hby  demised,  &  for  no  other 
ppose]. 

XXXI.  And  also  will  not  at  any  time  durg  the  sd  term,  witht  Not  to 
the  licence  in  writg  of  the   lessor  first   obtained,  erect  any  t^tlonain 
new  bldgs,  on  the  premes  hby  demised  [except  as  afsd]  or  pwinises, 
make   any  alteron  or  addon  whatsr  in  or  to  the  sd  messes  &  variations. 
premes  hby  demised  or  any  bldgs  wch  may  be  erected  on  the 

sd  premes  [psuant  to  the  provons  hinbfe  contd,  or]  with  such 
licence  as  afsd,  eir  externally  or  internally;  {or,  make  any 
alteron  in  the  plan,  external  constron,  height,  roof,  walls, 
timbers,  elevon,  architectural  appearce,  or  decorous  of  the  sd 
messe  &  premes,  or  any  bldgs,  &c.,  as  above,  nor  build  or  set 
up  any  eron  or  projon  of  any  kind  in  the  garden  or  yard  in 
the  front  or  rear  of  the  sd  messe  or  on  any  pt  of  the  sd  premes 
wch  shl  destroy  or  interfere  with  the  uniformity  of  the  sd 
premes  with  the  adjoing  houses,  or  wch  may  in  any  way 

44  2 
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To  obtain 

lessor's 

approval 

before 

altering 

premises. 

Not  to  cut 
main  walls. 


Not  to 

commit 

waste. 


Not  to  use 
premises 
for  trade, 
&c.,  with 
variations. 


obstruct  or  lessen  the  access  of  light  or  air  to  or  interrupt  the 
view  from  the  adjoing  houses  or  bldgs],  [&  that,  in  case  at 
any  time  durg  the  sd  term  there  shl  be  occasion  to  rebuild  the 
sd  messe  &  bldgs,  or  any  pt  thof ,  whether  by  reason  of  destron 
by  fire  or  through  decay,  or  from  any  other  cause,  the  same 
shl  be  rebuilt  accdg  to  the  origl  plan  &  elevens  thof ,  or  accdg 
to  such  other  plan  as  shl  be  prevsly  approved  of  in  writg 
by  the  lessor,  &  not  orwise]. 

XXXII.  And  also,  bfe  makg  any  alterons  in  the  sd  messe,  or 
the  outbldgs  thof,  or  erectg  any  other  bldgs  on  the  sd  demised 
premes  or  any  pt  thof,  will  obtain  the  approval  in  writg  of  the 
lessor  to  the  plans  &  specificons  of  such  intd  alterons  or  bldgs, 
&  make  or  erect  the  same  in  such  mner  as  shl  be  so  approved. 

XXXIII.  And  also  will  not  at  any  time  cut,  maim,  or  remove 
the  main  walls  or  timbers  of  the  sd  premes,  unless  for  the 
ppose  of  supplyg  &  makg  good  any  defect  thrin  wch  shl  be 
supplied  &  made  good  accdgly. 

XXXIV.  And  also  will  not  at  any  time  durg  the  sd  term  witbt 
the  consent  in  writg  of  the  lessor,  cut  down  or  destroy  any 
timber  or  timberlike  trees  now  or  hrafter  standg  or  growg  on 
the  sd  premes,  or  open,  work,  or  dig  for  any  mines,  minis, 
quarries,  clay,  gravel,  or  sand,  in,  upon,  or  under  the  same, 
but  will  to  the  utmost  of  his  power  keep  the  sd  timber  &  trees 
in  good  preservon,  &  the  sd  mines,  minis,  quarries,  &c.,  un- 
opened &  unworked. 

XXXV.  And  also  will  not  use  the  sd  premes,  or  permit  (a)  the 
same  to  be  used  for  the  pposes  of  any  trade,  manufacture  or 
business  {b)  of  any  descripon  [or  for  burng  bricks,  clay,  or 
refuse,  or  for  puttg  out  clothg  or  other  articles  to  dry  or 
bleach],  or  as  an  asylum  for  lunatics  or  idiots,  hospital  or 
other  charitable  institon,  or  by  any  public  body  or  society,  or 
for  any  school,  or  teachg  of  music,  or  as  a  tea-garden,  or 
hotel,  or  tavern,  or  for  the  sale  of  beer,  wine  or  spirits  (c),  & 
will  not  hang,  place,  or  deposit  any  goods  or  things  for  sale  or 
orwise  outside  of  any  pt  of  the  premes,  or  in,  upon  or  over 
the  yard,  garden,  or  area  thof,  nor  exhibit  or  permit  in,  upon, 

(a)  As  to  what  is  "  permitting/'  see  Hall  v.  Etnn,  37  Ch.  D.  74. 

(6)  As  to  what  is  a  "  business/'  see  EolU  v.  Miller,  27  Ch.  D.  71  (Charitable 
Institution) :  Hohson  v.  Tullock,  [1898]  1  Ch.  424,  (a  boarding  house  in 
connection  with  a  school). 

(c)  See  Buckle  v.  Fredericks,  34  Sol.  J.  362. 
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or  about  the  sd  premes  any  bill  or  placard  intimatg  or  givg 
notice  that  a  pt  of  the  sd  premes  (less  than  the  whole)  is  to 
let  famished  or  unfurnished,  nor  put  up,  or  permit,  in  or  upon 
any  pt  of  the  sd  premes,  any  bill,  notice,  door-plate,  or  adver- 
tisemt,  or  any  outward  mark  or  show  of  business  (d),  nor  at 
any  time  have  or  permit  any  sale  by  auction,  exhibon,  or  public 
meetg  or  public  entertainmt,  to  be  held  in  or  upon  the  sd 
premes  witht  the  consent  in  writg  of  the  lessor. 

xxxYi.  And  also  will  use  &  occupy  the  sd  messe  as  a  private  to  use  as 
dwg-house  only  [&  the  sd  coach-house  &  stable  as  a  private  §"g||[^ 
coach-house  &  stable,  &  the  rooms  over  the  same  for  the  lodgg  house 
of  servants  or  others  in  the  employmt  of  the  lessee],  &  for  no  ^^^^  ^^^' 
other  ppose,  [&  that  if  the  premes  are  occupied  by  a  medical 
man  he  shl  not  rece  lunatics  or  other  patients  to  reside  in  the 
house,  nor  have  any  dispensary  or  shop  for  dispensg  or  sellg 
medicines  on  the  premes],  or,  [that  every  bldg  erected  on  the 
land  hby  demised  shl  be  used  only  as  a  private  dwg-house  or 
a  coach-house,  stable,  or  other  outbldg  belongg  thto,  &  that  so 
much  of  the  sd  land  as  shl  remain  unbuilt  upon  shl  be  used 
only  as  the  yards,  gardens,  or  pleasure-grounds  of  such  dwg- 
house  &  premes]. 

XXXVII.  And  also  will  not  use  or  occupy  the  sd  premes,  or  To  use  as 
permit  the  same  to  be  used  or  occupied  orwise  than  as  offices,  °  ^®"  °  y- 
or  for  any  ppose,  or  in  any  mner  inconsistent  with  such  user 
or  occupon,  nor  so  as  to  be  a  nuisce,  annoyce,  or  damage  to 
the  owners  or  occupiers  of  the  other  offices  or  rooms  in  the 
same  house,  or  the  adjoing  houses. 

xxxvni.  And  also  will  not  carry  on  or  permit  upon  the  sd  Not  to 
premes,  or  any  pt  thof,   any  offensive,  noisy,  or  dangerous  ^"^j^** 
trade,  business,  manufacture,  or  occupon,  or  any  nuisce,  nor  tnuies,  &c. 
use  the  same,  nor  allow  the  same  to  be  used  for  any  legal  ^-^ '* 
or  immoral  ppose,  but  will  use  the  same  as  a  private  dwg- 
house,  or  for  carryg  on  handicrafts  or  occupons  of  a  quiet  & 
inoffensive  nature  only. 

xxxix.  And  also  will  not  do  or  suffer  to  be  done,  in  or  upon  Not  to  do 
the  sd  premes,  or  any  pt  thof,  any  act,  or  thing,  wch  shl  or  J^  J  damage 

(d)  See  Evans  v.  DavU,  27  W.  E.  285. 

(e)  See  Oerman  v.  Chapman,  7  CK.  D.  271 ;  Hohson  v.  Tullock,  [1898]  1  Ch. 
424 ;  see  other  forma,  p.  300,  et  aeq, 

(/  )  See  also  pp.  300  to  302,  forms  /  (1)— (7). 
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or  annoy-  may  be,  or  become  a  nuisce  (a),  damage,  annoyce,  or  in- 
lessor,  or  convenice  to  [the  lessor  (6),  or  his  tenants,  or]  the  occupiers 
his  tenants,  ^j  g^j^y  ^j  jj^^  adjoing  houses,  or  the  neighbourhood. 

Not  to  stop      ^^'  ^ND  also  will  not  stop  up,   darken,  or  obstruct  any 

up  win-       windows  or  lights  belongg  to  the  sd  bldgs  hby  demised,  or  any 

demised      adjoing  bldgs  belongg  t  j  the  lessor  {h),  nor  permit   any  new 

and^norio    ^^^d^^»  Jig^^t,  openg,  doorway,  path,  passage,  drain,  or  other 

permit  new  encroachmt  or  easemt  to  be  made  into,  agst,  or  upon,  the  sd 

erfcroach-     premes  hby  demised,  wch  might  be,  or  grow  to  the  damage, 

naents  in      annoyce  or  inconvenice  of  the  lessor  (ft).     And  in  case  any 

tenements.    Bxich  window,  &c.,  shl  be  made,  or  attempted  to  be  made,  will 

give  immediate  notice  thof  to  the  lessor,  &  will  at  the  reqt  & 

cost  of  the  lessor,  adopt  such  means  as  may  be  reasbly  required 

or  deemed  pper  for  preventg  any  such  encroachmt,   or  the 

acquison  of  any  such  easemt. 

Not  to  XLi.  And  also  will  not  (d)  assn  [transfer,  underlet,  or  pt 

• 

underlet      ^^^^  *^®  posson  of]  the  sd  premcs  or  any  pt  thof  (orwise  than 
without       by  will)  [or  by  underlettg  the  same  with  or  witht  the  furniture 

Jicence  (c). — — — 

(a)  As  to  the  effect  of  this  covenant,  see  Bamford  v.  Tumley,  8  B.  &  S.  C2; 
Walter  v.  Sel/e,  4  De  G.  &  S.  315;  Harrison  v.  Good,  L.  E.  11  Eq.  338;  Tod 
Heatly  v.  Benkam,  40  Ch.  D.  80,  supra,  p.  302,  note. 

(6)  In  an  underlease,  say,  "  the  lessor  Or  the  Superior  landlord." 

j^^  (c)  Elph.  Introd.  2G4;    West  v.  Dohb,  L.  R.  4   Q.  B.  634,  5  Q.  B.  460; 

covenant        Varley  v.  Coppard,  L.  R.  7  C.  P.  505 ;  Corporation  of  Bristol  v.  Westcoit,  12 
against  Ch.  D.  461.     If  the  lessor  is  not  to  withhold  his  consent  to  an  assi«;nment, 

assign-  &c.,  to  a  responsible  person,  or  "arbitrarily,"  and  he  withholds  it,  his  consent 

ment,  &c.,    jg  j^^^j  necessary  to  render  such  an  assignment  valid:  Hyde  v.  Warden,  3  Ex. 
licence  ^'  ^^  '  Treloar  v.  Bigge,  L.  R.  9  Ex.  151  ;  Sear  v.  House  Properly,  Sfc,  Society, 

16  Ch.  D.  387 ;  Bates  v.  Donaldson,  [1S96]  2  Q.  B.  241 ;  but  his  consent  must 
be  asked  for :  Barrow  v.  Isaacs,  [1891]  1  Q.  B.  417.  This  covenant  is  excepted 
out  of  s.  14  of  the  C.  A.  1881,  see  sub-s.  6  (i.)  ;  as  to  the  right  of  re-entry  on 
a  breach  of  it,  see  Barrow  v.  Isaacs,  uhi  supra.  Under  exceptional  circum- 
stances, an  underlessee  can  obtain  relief  on  forfeiture  of  the  head  lease  on 
breach  of  this  covenant :  Imray  v.  Oakshette,  [1897]  2  Q.  B.  218.  A 
covenant  not  to  assign  without  licence,  though  commonly  inserted  in  rack- 
rent  leases,  is  not,  technically,  a  "  usual "  covenant :  Re  Lander,  [1892]  3  Ch. 
'  41.  In  the  absence  of  express  provision  in  the  lease  to  the  contrary,  every 
lease  is  to  be  deemed  to  be  subject  to  a  proviso  against  the  payment  of  a  fine 
in  respect  of  the  grant  of  a  licence  to  assign ;  C.  A.  1892  (55  &  56  Vict, 
c.  18),  8.  3  ;  but  this  does  not  extend  to  an  underletting.  In  Re  Cosh*s  Con- 
tract, [1897]  1  Cb.  9,  it  was  held  that  the  deposit  of  a  sum  of  money  by  way 
of  security  for  the  performance  of  certain  covenants  was  not  a  fine.  As  to 
damages  for  breach  of  the  covenant,  see  Lepla  v.  Rogers,  [1893]  1  Q.  B.  31. 
As  to  the  effect  of  this  clause  in  a  lease  of  regist<?rcd  land,  see  ante,  p.  711- 

(d)  In  a  building  lease,  insert  here  : — "  at  any  time  durg  the  last 

seven  yrs  of  the  sd  term  .hby  grted." 
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thrin    for  any  term  not    exceedg  one  yr]  witht  the  prevs 
consent  in  writg  of  the  lessor  [but  so  that  sach  consent  shl  not 
he  withheld  to  an  assnmt  or  underlettg  of  the  sd  premes  to  a 
respectable   &  responsible  pson ;  or  **  shl  not  be  unreasbly, 
arbitrarily,  or  vexatiously  withheld  (e)  "]  [Pbovd  that  it  shl  be  ProTiao  iu 
Iful  for  the  lessee  to  take  a  ptner  or  ptners  in  his  sd  business  i^^^ 
carried  on  in  the  sd  demised  premes,  &  also  to  remove  or  dis-  premiaes. 
pose  of  any  of  the  engines,   machy,  bldgs,  erons,  &  other 
things  thron,  for  the  ppose  of  replacg  or  renewg  the  same,  & 
such  act  shl  not  be  deemed  to  be  a  breach  of  the  covt  lastly 
hinbfe  contd],    [&   also   will  not  suffer  any  Co  or  any  pson 
other  than  the  lessee  to  occupy  the  sd  premes  or  any  pt  thof 
as  a  licensee]  (f), 

XLU,  And  also  that  the  lessee  will,  within  three  calr  months  ?^^  «^^^ 
next  after  any  absolute  transfer,  assnmt  or  devolon  of  his  intt  notice  of 
under  this  psnt  lease  in  the  sd  demised  premes,  or  any  pt  thof,  ^j^™®°* 
give  notice  in  writg  of  such  transfer,  assnmt,  or  devolon,  &  of 
the  name,  quality,  &  place  or  places  of  abode  of  the  transferee 
or  transferees  or  assnee  or  assnees  to  the  lessor  or  his  solor, 
&  produce  to  him  the  instrumt  of  such  transfer,  assnmt,  or 

devolon,  &  pay  to  him  a  fee  of  M for  the  registron  of  such 

notice. 

XLiii.  And  also  will  not  assn  or  underlet  the  sd  premes,  or  To  give 
any  pt  thof,  for  all  or  any  pt  of  the  sd  term,  witht  first  makg  of*J^re-emp- 

^ tionincase 

.(e)   Cases    occur    where    an    act    of    an  under-tenant,  which    seriously  or  assi^- 
diminishes  the  value  of  the  property,  is  not  a  breach  of  the  covenants  by  * 

the  lessee  in  the  ordinary  form  :  Bryant  v.  Hancock,  [1898]  1  Q.  B.  716.  It 
may  therefore  be  proper,  in  cases  where  the  words  in  this  bracket  are 
InBerted,  to  insert  in  this  place  the  proviso  following  : — 

"  Pro  YD  that  it  shl  be  Iful  for  the  lessor  to  withhold  such 
consent  unless  the  intd  assn  or  underlessee  shl  bfe  the  assnmt 
or  underlease  to  him,  or  any  agrmt  for  the  same  shl  be  exted, 
exte  &  deliver  to  the  lessor  an  indre  to  be  preprd  by  the  solor 
for  the  time  being  of  the  lessor  at  the  cost  of  the  pson  to 
whom  such  consent  shl  be  given,  containg  provons  similar  to 
the  provons  of  these  psnts  includg  this  psnt  provon  other 
than  the  demise  reservon  of  rent  &  covts  by  the  lessor  with 
the  substiton  of  the  name  of  the  intd  assign  or  underlessee 
for  the  name  of  the  lessee,  k  with  such  other  alterons  as  the 
deaths  of  pties  &  other  circes  shl  render  necessary." 

(/)  Peebles  v.  Crosthwaite,  13  T.  L.  E.  37. 
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To  permit 
lessor  to 
lay  down 
dniins  and 
gas  and 
water-pipes 
in  connec- 
tion with 
adjoining 
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To  permit 
lessor  to 
obstruct 
lights  and 
easements 


Disputes 
between 
lessee  and 
other 
tenants  of 
lessor  to 
be  referred 
to  his 
surveyor. 


General 
covenant 

Covenant 
excluding 
right  to 
lights. 


proffer  for  the  sale  or  disposon  of  his  este  or  intt  thrin  to  the 
lessor,  provd  the  lessor  will  give  as  great  a  price  or  conson  as 
any  other  pson  would  give  for  the  same. 

xhiv.  And  also  that  it  shl  be  Iful  for  the  lessor  or  any  pson 
or  psons  by  him  authorized  in  that  behalf,  at  any  time  to  enter 
upon  the  sd  demised  premes  for  the  ppose  of  constructg,  layg 
down,  alterg,  repairg,  cleansg,  emptyg,  or  maintaing  any 
sewers,  watercourses,  cesspools,  gutters,  drains,  water-pipes, 
[electric  wires],  or  gas-pipes,  in  connon  with,  or  for  the 
accommodon  of,  any  adjoing  ppty,  doing  as  little  damage  as 
may  be  to  the  sd  premes  hby  demised,  &  restorg  the  surface 
of  the  soil,  &  everythg  erected  thron,  witht  any  unreasble 
delay,  but  witht  makg  compenson  for  any  temporary  damage 
or  inconvenice  to  the  lessee,  so  as  no  such  sewer,  &c.,  shl 
pass  under  or  through  the  sd  messe  hby  demised. 

XLV.  And  that  it  shl  be  Iful  for  the  lessor  at  any  time  durg 
the  sd  term  to  erect,  rebuild,  or  alter  any  bldgs  or  erons 
facing,  adjoing  or  near  to  the  sd  demised  premes  to  any  extent 
&  in  any  mner  he  may  think  fit,  notwg  that  the  bldg  so  erected, 
rebuilt  or  altered,  may  obstruct  or  interfere  with  any  rt  of 
light  or  air  for  the  time  being  appertaing  to  or  enjoyed  with 
the  sd  demised  premes  or  any  pt  thof  or  any  bldg  for  the  time 
being  thron. 

XLVi.  And  also  that,  in  case  at  any  time  durg  this  demise 
any  dispute  shl  arise  betn  the  lessee  &  any  other  of  the 
tenants  of  the  lessor  relatg  to  the  premes  to  them  resply 
demised,  or  the  pty  or  other  walls,  lights,  drains,  water- 
courses, or  other  easemts,  rts,  or  appurts  whatsr  relatg  or 
belongg  thto,  or  any  repairs  thto,  or  nuisce  or  annoyce  arisg 
thfrom,  then  &  in  every  such  case  such  dispute  (provd  the 
other  pty  thto  shl  also  have  agrd  or  become  bound  so  to  refer 
the  same)  shl  be  refd  to  the  determinon  &  award  of  the  sur- 
veyor for  the  time  being  of  the  lessor,  wch  shl  be  final  &  bindg 
on  the  lessee. 

XLVii.  And  also  will  at  all  times  durg  the  sd  term  duly  pform 


(a)  This  coyenont  is  of  course  effectual  according  to  its  tenor,  Hayn^f  v. 
King,  [1893]  3  Ch.  439,  and  excludes  the  application  of  Mitchell  y.  CawtnU, 
37  Ch.  D.  66,  where  words  negativing  the  implication  of  a  grant  of  lights 
were  held  not  to  preclude  the  lessee  from  acquiring  them  by  prescription 
against  the  lessor. 
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&  observe  all  the  covts,  agrmts,  &  provons  affectg  the   sd  **y  an 
premes  hby  demised  wch  are  contd  in  the  superior  lease  of  the  lessee  to 
sd  premes  dated,  &c.,  &  on  the  pt  of  the  lessee  thrunder  to  be  5b?^, 
pformed  &  observed,  except  the  covts  for  paymt  of  rent,  &c.,  nants  in 
here  specify  any  other  exceptions,  &  will  not  at  any  time  do,  leag© (b)' 
omit,  or  suflfer  anything  whby  such  superior  lease  may  be 
avoided  or  forfeited ;  And  will  at  all  times  keep  indemnified 
the  lessor  agst  all  actions,  pcdgs,   costs,   damages,  claims, 
demands,  &  liability,  for,  or  in  respect  of,  any  breach  wch  may 
be  committed  durg  the  sd  term  of  any  of  the  sd  covts,  agrmts 
&  provons,  except  as  afsd. 


LESSOE'S  COVENANTS. 

I.  And  the  lessor  doth  hby  [for  himself  &  his  assns  (c)],  Oommence- 
covt  with  the  lessee  [in  mner  foUg  :  that  is  to  say  :]  ^^^^' 

II.  And  the  lessors  do  hby  [for  themselves  resply  &  their  rpj^g  ^^^ 

respive  assns  (c)],  COVt,  &C.  Several 

III.  That  the  lessors  will  durg  the  sd  term  pay  all  existg  &  l«a«>"- 

To  Dav 

future  rates,  taxes,  chges,  &  outgoings  whatsr,  whether  parlia-  rat^and 
mentary,  parochial,  or  local,  for  the  time  being  payable  in  ^*®*  (^)- 
respt  of  the  sd  demised  premes,  [except  such  &  such  pts  of 
the  sd  rates,  taxes,  chges,  &  outgoings,  as  are  hinbfe  covted  to 
be  paid  by  the  lessee.] 

rv.  And  also  will  at  all  times  durg  the  sd  term  keep  the  To  repair 
outer  walls,  roof,  &  outside  of  the  sd  messe  &  bldgs  in  pper  &  premiss 
substantial  repair.  (^)- 

V.  And  also  will  at  any  time  durg  the  sd  term,  exte  any  ^^f^!!**® 
works  wch  by  any  report  made  by  the  surveyor  to  the  sanitary  works. 

(6)  See  Penley  v.  Watta,  1  M.  &  W.  601 ;  Hornby  v.  Cardwell,  8  Q.  B.  D. 
329;  26  Sol.  J.  528,  644;  F<mt\fexY.  Foord,  12  Q.  B.  D.  152;  Elph.  Introd. 
272. 

(c)  As  to  the  statutory  provisions  making  the  benefit  and  obligations  of  Aa  to 
the  covenants  run  with  the  land,  see  p.  673,  note.    The  words  in  brackets   lessor's 
binding  the  assigns  of  the  lessor  are  of  course  inappropriate  for  a  mere   f^^®^a*itfi 
personal  covenant.  J^^^f 

(d)  See  ante,  p.  682,  note  (d).  Where  the  lessor  covenants  to  pay  land  tax, 
he  pays  on  the  rent  he  receives,  not  on  the  rent  at  which  the  premises  are 
taxed :  Taw  v.  Leman,  1  Wils.  21.  And  where  he  covenants  to  pay  water 
rates,  he  is  not  bound  to  pay  rates  on  water  used  for  trade  purposes :  Be 
FUyyd,  [1897]  1  Ch.  633. 

(e)  The  lessor  is  not  liable  under  this  covenant  unless  he  has  received   Lessor's 
notice  of  the  want  of  repair :    Mahin  v.  Watkinton,  L.  E.  6  Ex.  26 ;  Man-   covenants 
ehetter,  ^c„  Co.  v.  Carr,  5  C.  P.  D.  607.  ''®'^**''' 
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To  repair 
in  lea«e  of 
part  of  a 
home  to  be' 
used  as 
offices. 


To  insure. 


The  same. 
Short  form. 


Not  to 
build  80  as 
to  obstruct 
liglitft. 


For  quiet 


aatbority  of  the  district  shall  be  certified  to  be  necy  in  order  to 
pat  the  sd  premes  into  good  sanitary  order  &  condon. 

vi.  And  also  will  at  all  times  durg  the  sd  term,  keep  the 
main  walls  &  timbers,  roof,  drains,  &  exterior  of  the  sd  bldg  & 
premes,  &  the  staircase,  passages,  water-closets,  &  lavatories, 
&  sach  other  internal  pts  thof  as  shl  from  time  to  time  be 
used  by  the  lessee,  in  common  with  the  owners  or  occupiers  of 
the  other  rooms  or  offices  in  the  sd  bldg,  in  good  &  substantial 
repair,  &  in  clean  &  pper  order  &  condon,  &  also  will  keep  the 
floorg  &  timbers  above  the  sd  demised  premes  &  all  the  upper 
pts  of  the  sd  bldg,  &  all  cisterns  &  water  pipes  thrin  in  such 
good  &  substantial  order  &  condon  as  will  prevent  any  injury 
to  the  sd  demised  premes  or  the  furniture  or  contents  tbof 
from  leakage  by  water  or  orwise,  &  make  good  all  damage  tbto 
caused  by  any  such  want  of  repair  or  leakage  or  by  any  negligee 
or  act  of  any  of  the  occupiers  of  the  upper  pts  of  the  sd  bldg  (a). 

\7i.  And  also  will  at  all  times  durg  the  sd  term  (unless 
such  insce  shl  be  vitiated  by  an  act  of  the  lessee)  insure  & 
keep  insured  the  sd  demised  messe  &  premes  agst  loss  or 
damage  by  fire  in  some  insce  office  of  repute  in  the  sum  of 

£ at  the  least,  &  will,  whenever  required,  produce  to  the 

lessee  the  poly  or  pols  of  such  insce,  &  the  rect  for  the 
last  premium  for  the  same :  And  further,  that  in  case  of 
destron  of  or  damage  to  the  sd  premes,  or  any  pt  thof  by  fire, 
the  lessor  will,  with  all  convenient  speed  spend  &  lay  out  all 
moys  reced  in  respt  of  such  insce  in  rebldg  or  reinstatg  in  a 
good  &  substantial  mner  the  premes  so  destroyed  or 
damaged  (b),  &  in  case  such  moys  shl  be  insufft  f or  such  ppose, 
will  make  good  such  deficiency  out  of  his  own  moys. 

\iii.  And  also  will  adequately  insure  the  sd  premes  agst  fire, 
&  in  case  of  destron  or  damage  by  fire,  will  rebuild  or  reinstate 
the  same. 

IX.  And  also  that  no  bldg  or  eron  shall  at  any  time  d'irg  the 
sd  term  be  erected  or  placed  in  the  garden  or  rear  of  the  house 

No. in Street,  &  abuttg  on  the  east  side  of  the  sd 

premes  hbj^  demised,  so  as  in  any  mner  to  obstruct  or  inter- 
fere with  the  access  of  light  or  air  to  any  windows  or  opengs 
now  existg  in  the  same  premes. 

X.  And  that  the  lessee  payg   the   rent   [sevl   rents]  hby 

(a)  See  Anderson  v.  OpperiKeimer,  5  Q.  B.  D.  602. 
(6)  See  p.  277,  note. 
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reserved,  &  pformg  &  observg  the  sevl  covts,  condons,  &  agrmts  enjoyment 
hrin  contd,  &  on  his  pt  to  be  pformed  &  observed  (d),  shl  &  may  ^^^* 
peaceably  &  quietly  hold  &  enjoy  the  sd  premes  hby  demised 
durg  the  term  hby  grted  witht  any  If ul  interron  or  disturbce 
from  or  by  the  lessor,  his  hrs  or  assns,  or  any  pson  or  psons 
claimg  under  or  in  trust  for  him  (e). 

XI.  That  the  tenant,  so  long  as  he  shl  pay  the  rent  hby  The  same, 
reserved,  &  pform  the  covts  on  his  pt  hrin  contd,  may  hold  &  Short  form, 
quietly  enjoy  the  sd  premes  durg  the  sd  term  witht  interron 

by  the  landlord,  or  any  pson  claimg  under  or  in  trust  for  him. 

XII.  That  the  lessor  has  not  done  or  knowingly  omitted  or  covenant 
suffered  or  been  pty  or  privy  to  anythg  whby  he  is  prevented  ^^  trustee 
from  demisg  the  premes  or  any  pt  thof  in  mner  afsd.  incam- 

XIII.  And  also  that  the  lessor  will  from  time  to  time  hrafter  ^^^^ 
(but  at  the  cost  of   the  lessee)  use  his  best   endeavours    to  coyenant 
procure  from  the  superior  landlord  of   the    sd   premes   hby  j^^^^^er- 
demised  [psuant  to  the  covt  in  that  behalf  contd,  or  to  be  perpetual 

(c)  As   to  what  amounts  to  a  breach  of  this  covenant,  see  Sanderson  v.  j^  ^q 
Mayor,  Sfc.,  of  Berwick,  13  Q.  B.  D.  547  j   Jenkins  v.  Jackson,  40  Ch.  D.  71  j  covenant 
Robinson  v.  KilbeH,  41  Ch.  D.  88;  Aldin  v.  Latimer,  Sfc,  [1894]  2  Ch.  437.  for  quiet 
As  to  who  are  "  persons  claiming  under  "  the  covenantor,  see  David  v.  SaHn,  ®°Joyroent. 
[1893]  1  Ch.  523  ;  Kelly  v.  Rogers,  [1892]  1  Q.  B.  910.     The  benefit  of  this 
covenant  runs  with  the  land  and  the  burden  with  the  reversion,  Manchester, 

8.  4-  L.  Ry.  V.  Anderson,  [1898]  2  Ch.  394. 

(d)  It  seems  that  this  does  not  make  the  payment  of  rent,  &c.,  a  condition 
piecedent :  Edge  v.  Boileau,  16  Q.  B.  D.  117 ;  but  see  Bastiny.  Bidwell,  18  Ch. 
D.  238 ;  where  the  covenant  was  for  renewal  of  the  lease. 

(e)  Covenants  for  title,  &.C.,  cannot  be  implied  in  a  lease  by  making  the    ^  *<>, 
lessor  demise  as  "  beneficial  owner"  or  as  "trustee,"  «8:c. ;  see  the  C.  A.  1881,    ^""P^y^^g 
s.  7  (5) ;  but  the  statutory  covenants  may  be  incorporated  in  the  manner    j^j.  ^j^i- 
shown,  ante,  p.  418.     As  to  the  covenant  implied  by  the  word  "  demise," 

see  Elph.  Introd.  206.  As  to  what  covenants  are  implied  by  the  word 
"  let,"  see  Baynes  v.  Lloyd,  [1895]  1  Q.  B.  820,  2  Q.  B.  610 ;  39  Sol.  J.  444. 

Sometimes  the  words '*  by  way  of  assurce  only  &  not  of   covt  or 

warranty  "  are  inserted  before  the  word  **  demise,"  Ac,  to  exclude  any 
implied  covenant;  but  the  express  covenant  for  quiet  enjoyment  would 
exclude  any  implied  covenant.    If  several  houses  are  demised  by  one  lease 

at  separate  rents,  say,  "  sevl  yrly  rents  hby  reserved,"  **  sevl  covts, 
4&C.,  in  respt  of  each  of  the  sd  messes  &  premes  resply,"  "the 
sd  sevl  premes." 

(/)  Compare  forms  iv.  and  v.,  p.  414.  Where  a  trustee,  executor  or  mort-    Covenant 
gagee  grants  a  lease  without  the  concurrence  of  any  other  person  willing    by  tmstees, 
to  covenant,  he  often  gives  the  covenant  for  quite  enjoyment,  as  the  liability    ^-  . 
under  it  is  not  very  onerous.;  but  it  is  conceived  that  in  strictness  a  trustee, 
executor,  or  mortgagee  cannot  be  compelled,  even  where  the  lease  is  granted 
punxiant  to  a  contract  entered  into  by  the  settlor,  testator,  or  mortgagor 
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renewal  on   contd  in  the  Superior  lease,  or  any  renewal  thof,]  a  new  lease 

a  fine  (a)  °    Or  leases  of  the  sd  premes,  &  that  thrupon,  &  when  &  so  often 

as  the  sd  superior  landlord  shl  grt  &  exte  to  the  lessor  such 

new  lease  or  leases  as  afsd,  the  lessor  will  within days 

next  after  he  shl  obtain  such  new  leases  resply  at  the  reqt  (h) 
&  cost  of  the  lessee,  exte  to  him  a  new  lease  of  the  sd  premes 
at  &  under  the  same  rent,  &  containg  the  like  covts,  provons, 
Condons,  &  agrmts  as  are  in  &  by  these  psnts  reserved  &  contd, 
by  way  of  renewal  for  the  further  term  of yrs  to  be  com- 
puted from  the  end  of  the  first yrs  of  the  term  hby  grted, 

&  so  on  from  time  to  time  for  ever  hrafter  at  the  end  of  every 

yrs,  the  lessee  payg  for  every  such  renewal  at  the  time  of 

the  exon  of  the  renewed  lease  unto  the  lessor,  the  sum  of  £ 

being yrs'  clear  ground  rent,  by  way  of  fine,  togr  with  all 

arrears  of  rent,  &  executg  a  counterpt  of  every  such  renewed 
lease. 

(see  the  C.  A.  1881,  a.  18,  sub-s.  12),  to  enter  into  any  covenant  except  that 
he  has  not  encumbered.  See  Worley  v.  Frampton,  5  Hare,  560,  and  the  cases 
there  cited,  and  1  Dart,  V.  &  P.  623. 

Where  an  executor  grants  an  underlease  pursuant  to  his  testator's  con- 
tract,  the  covenant  may  be  qualified  by  adding  the  words,  *  *  but  SO  as  not 

to  incur  any  psonal  liability  except  in  respt  of  his  own  acts  & 
defaults  to  an  extent  exceedg  the  assets  of  the  sd  testor  wch 
may  come  to  his  hands,"  or  *'  so  as  to  bind  the  este  of  the  sd 
testor  but  not  so  as  to  incur  any  further  or  other  liability." 

As  to  the  case  where  the  executor  is  the  lessee  taking  the  lease  pursuant 
to  the  testator's  covenant,  see  Stephens  v.  Hotham,  1  K.  &  J.  571. 
j^  ^Q  (a)  It  seems  that  a  covenant  for  renewiil  may  be  validly  entered  into 

covenants  under  a  power  requiring  the  best  rent  to  be  reserved,  provided  the  rent 
for  renewal  continues  to  be  the  best  rent  at  the  time  of  the  renewal  (which  if  the  lessee 
in  leases  j^yg  q^^  money  in  building  or  improvements  would  not  be  likely) ;  and 
^^  ^^  although  the  power  only  authorises  leases  taking  effect  in  possession  within 

a  limited  time  {Oas  Light,  Sfc,  Co.  v.  Towse,  35  Ch.  D.  519).  This  seems  to 
apply  not  only  to  the  ordinary  express  power,  but  to  the  leasing  powers  in 
Settled  Estates  Act,  1877  (but  see  Re  Famell,  33  Ch.  D.  599),  and  the 
S.  L.  A.  1882,  Sd.  6,  7 ;  and  as  to  a  contract  to  grant  a  lease,  see  s.  31  (1),  (iii.)- 
The  view  taken  in  the  former  case  was  that,  although  a  lease  in  futuro  is 
prohibited  by  the  power,  a  contract  to  grant  a  lease  in  futuro  is  good  pro- 
vided the  lease  is  in  conformity  with  the  power  when  the  time  for  granting 
it  arrives ;  bat  this  is  opposed  to  Re  Famell.  The  question  was  raised,  but 
not  decided,  in  Re  Lander,  [1892]  3  Ch.  41,  whether  there  is  any  difference 
between  a  lease  for  a  term  with  an  option  to  renew  for  a  further  term,  and  a 
lease  for  the  whole  period,  with  an  option  to  determine  at  the  end  of  the 
first  term. 

(6)  It  may  be  proper  in  some  cases  to  specify  what  notice  by  the  lessor 
of  the  intention  to  renew  is  to  be  given ;  see  Nicholson  v.  Smith,  22  Ch.  D.  640. 
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I.  Phovd  always  &  these  psnts  are  upon  this  condon,  that  if  ^^^^^  ^^ 
the  sd  yrly  rent  hby  reserved  [yrly  or  other  rents  hby  reserved  (c). 


(c)  A  power  of  re-entry  (diBCussed  41  SoL  J.  735,  42  ih.  502)  contained  in   Relief 
a  lease  is  not  objectionable  on  the  {ground  of  remotenesa,  whatever  is  the  J^l*^ 
length  of  the  lease.     It  merely  amounts  to  a  reservation  of  part  of  the    °   ®'  ^^^ 
lessor's  estate,  a  reservation  which  is  equally  valid  whether  it  is  absolute  or 
contingent.    The  power  of  the  Court  to  relieve  against  forfeiture  under  a 
power  of  re-entry  in  a  lease,  which  previously  applied  only  to  non-payment 
of  rent  (as  to  which  see  Elph.  Introd.  232),  and  a  breach  of  the  covenant  to 
insnre  (22  &  23  Vict.  c.  35  (s.  4),  has  been  extended  by  the  C.  A.  1881,  s.  14 
(which  repeals  the  last-mentioned  enactment),  to  all  cases  except  (sub-s.  6) 
a  covenant  or  condition  against  assigning  or  underletting,  &c.  (see  ante, 
p.  694),  or  a  condition  for  forfeiture  on  bankruptcy  (see  Ex  parte  Gould,  13 
Q.  6.  D.  454),  or  taking  the  lessee's  interest  in  execution  (but  as  to  bank- 
ruptcy or  execution,  see  now  the  C.  A.  1892  (55  &  56  Vict.  c.  13),  s.  2  (2)), 
or,  in  the  case  of  a  cuining  lease,  a  covenant  or  condition  for  allowing  the 
lessor  to  inspect  the  books,  weighing-machines,  &c.,  or  the  workings ;  the 
lessor  being  precluded  (sub-s.  1)  from  enforcing  the  forfeiture,  unless  the 
leasee  fails,  within  a  reasonable  time  after  notice  (which  must  give  such 
details  as  show  what  is  complained  of  (Fletcher  v.  Nokes,  [1897]  1  Oh.  271)), 
served  on  him  by  the  lessor,  to  remedy  the  breach,  if  capable  of  remedy,  and 
to  make  reasonable  compensation  in  money  to  the  satisfaction  of  the  lessor, 
and  (sub-s.  2)  the  Court  can  give  relief  on  such  terms  as  it  thinks  fit.    This 
enactment  did  not  apply  to  an  agreement  for  a  lease,  unless  possibly  a  right 
to  specific  performance  could  be  shown,  Swain  v.  Ayres,  21  Q.  B.  D.  289 ; 
8tr<mg  v.  Stringer,  61  L.  T.  470  (see  Hood  &  Chaltis,  pp.  60  et  seq.) ;  but  see 
now  the  definition  of  "lease  "  and  " underlease "  in  the  C.  A.  1892,  s.  5.     An 
under-lessee  of  part  of  demised  premises  cannot  obtain  relief  under  s.  14 
of  the  C.  A.  1881,  against  forfeiture  for  breach  of  a  covenant  contained  in 
the  head-lease :  BuH  v.  Gray,  [1891]  2  Q.  B.  98.     But  the  Court  may  under 
the  C.  A.  1892,  s.  4,  grant  him  relief  in  such  a  case  by  an  order  vesting  in 
him  the  whole  term  of  the  head-lease  or  any  less  term  :  Highgate  v.  Sewell, 
[1894]  2  Q.  B.  90e.     See  Imray  v.  OaJcshette,  [1897]  2  Q.  B.  218. 
As  to  equitable  relief  against  forfeiture,  see  Barrow  v.  Isaacs,  [1891]  1 

<J.  B.  417. 

The  power  of  re-entry  for  non-payment  of  rent  is  sometimes  expressed  to 
arise  if  the  rent  is  in  arrear,  <S:c.,  "  and  no  sufficient  distress  can  be  had  or 
levied  for  the  same,"  &c.;  as  to  the  wording  in  that  case,  see  Shepherd  v. 
Berg^r,  [1891]  1  Q.  B.  597. 

As  to  the  power  of  re-entry  extending  to  the  bankruptcy,  &c.,  of  the   Frame  of 
lessee,  see  Hodgkinaon  v.  Crowe,  L.B.  19  Eq.  591.  It  was  stated  in  that  case,  on  power  of 
appeal,  10  Ch.  622,  that  under  an  agreement  for  a  lease  to  contain  the  usual   re-entry. 
covenants,  &c.,  a  proviso  for   re-entry  in  the  lease  should  extend  only  to 
non-payment  of  rent,  and  not  to  breach  of  any  other  covenants.    This  was 
foUowed  in  Re  Anderton,  45  Ch.  D.  476,  where  Chitty,  J.,  held  that  s.  14  of 
the  C.  A.  1881,  had  not  altered  the  law  on  the  subject,  but  suggested  that 
a  practice  of   extending  the  power  to  breach  of  any  covenant  might  in 
process  of  time  arise.     The  power,  so  extended,  is  inserted  in  probably  99 
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or  any  of  them],  or  any  pt  thof,  shl  at  any  time  be  in  arrear 
or  unpd  for  twenty-one  days  after  the  same  shl  have  become 
due  (whether  any  formal  or  legal  demand  thof  shl  have  been 
made  or  not),  or  if  the  lessee  shl  at  any  time  fail  or  neglect  to 
pform  or  observe  any  of  the  covts,  condons,  or  agrmts  hrin 
contd  &  on  his  pt  to  be  pformed  &  observed,  [or  if  the  lessee, 
while  the  sd  demised  premes  or  any  pt  thof  shl  remain  vested 
in  him,  shl  become  subjt  to  the  bkcy  laws,  or  make  any 
arrangemt  or  composon  with  his  credors,  or  if  the  assns  of  the 
lessee  being  a  Co  shl  enter  into  liquidon  whether  compulsory 
or  voluntary  (a),]  then  &  in  any  such  case  it  shl  be  Ifulforthe 
lessor,  or  any  pson  or  psons  duly  authorised  by  him  in  that 
behalf  into  or  upon  the  sd  hby  demised  premes,  or  any  pt  thof 
in  the  name  gf  the  whole,  to  re-enter  (6),  &  the  sd  premes 
peaceably  to  hold  &  enjoy  thenceforth,  as  if  these  psnts  had 
not  been  made,  witht  prejudce  to  any  rt  of  action  or  remedy 
of  the  lessor,  in  respt  of  any  antecedent  breach  of  any  of  the 
covts  by  the  lessee  hinbfe  contd. 
The  same.  H.  Provd  ALWAYS  that  if  the  rent  hby  reserved,  or  any  pt 
Short  form,  thof,  shl  be  in  arrear  for  twenty-one  days  after  the  same  shl 
become  due  (whether  demanded  or  not),  or  in  the  event  of  any 
breach  of  any  of  the  covts  &  agrmts  on  the  pt  of  the  tenant 
hrin  contd,  or  of  his  becomg  subjt  to  the  bkcy  laws,  or  makg 
any  composon  or  arrangemt  with  his  credors,  the  landlord 
may  re-enter  upon  the  sd  demised  premes  (c). 

out  of  every  100  leases,  whether  for  occupation  or  building,  or  otherwise ; 
and  any  objection  to  its  insertion  ifi  much  lessened  by  the  powers  now 
possessed  by  the  Court  of  relieving  against  forfeiture,  see  37  Sol.  J.  Ill, 
where  the  subject  is  discussed.  As  to  the  importance  of  extending  the 
proviso  to  the  breach  of  negative  covenants,  see  Hyde  v.  Warden,  3  Ex.  D. 
'  72 ;  Evans  v.  Davis,  10  Ch.  D.  747 ;  West  v.  Dobh,  L.  E.  5  Q.  B.  460.  A 
power  of  re-entry  on  the  bankruptcy  of  the  lessee,  his  executors,  adminis- 
trators, or  assigns,  does  not  apply  where  the  lessee  has  assigned  the  lease 
before  his  bankruptcy  :  Smith  v.  Qronow,  [1891]  2  Q.  B.  894. 

The  variations  required  for  a  lease  to  a  company  can  readily  be  made 
froui  this  form ;  see  Lea^sbb,  Miscellaneous. 

(a)  See  General  Share  Sfc.  Co.  v.  Wetley  S^c.  Co.,  20  Ch.  D.  260;  Horsey 
Estate  Limited  v.  Steiger  Sfc.  Limited,  [1898]  2  Q.  B.  259. 
As  to  Q>)  The  words  often  inserted  authorising  the  lessor  to  effect  a  forcible 

authorising  entry  and  eject  the  lessee  are  omitted,  as  such  an  authority  cannot  lawfully 
a  forcible  \yQ  given  {Edwich  v.  Hawkes,  18  Ch.  D.  199  ;  and  see  Beddall  v.  Maitland,  17 
entry.  q^  j^  ^y^j .  ^j^^  j^  seems  that  the  power  would  not  be  good  even  to  the 

extent  of  authorising  an  unopposed  entry  by  breaking  open  doors  and 

windows. 
Another  (c)  The  form  might  as  an  alternative  provide  that  in  the  event  specified. 
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in.  Provd  also  &  it  is  hby  agrd,  that  the  non-paymt  of  the  Proviso  to 
rent  hby  reserved,  or  the  breach  of  any  of  the  covts  or  condons  power  of 
hrin   contd   in  respt  of   any  one  of   the  sd  messes,  shl  not  ]^^l^^  ^^ 
authorise  the  re-entry  of  the  lessor  into  or  upon  the  others  of  several 
the  sd  messes,  or  any  of   them,  but  only  into  or  upon   the  separate* 
parlar  messe  in  respt  whof  such  breach  shl  have  happened,  it  re>i*8. 
being  the  intention  that  each  of  the  sd  messes  hby  demised 
shl  be  held  durg  the  sd  term  hby  grted  septely  from  &  inde- 
pendently of  the  others  thof,  &  shl  not  be  affected  by  any  non- 
paymt  of  rent  or  breach  of  any  covt  or  condon  in  respt  of  any 
others  or  other  of  the  sd  messes. 

IV.  Provd  always  &  it  is  hby  agrd  that  the  lessee,  his  exs  &  Proviso 
ads,  shl  not  be  liable  to  the  paymt  of  the  rent  hby  reserved,  Habm>  of 
or  to  the  pformce  of  any  of  the  covts  or  condons  hinbfe  contd  ^^'^  **'^r 
any  longer  than  he  or  they  shl  continue  to  hold  this   psnt  meiit(d) 
lease,   if  he  or  they   shl   have  assned  the  same  to  some 
responsible  pson  or  psons  or  Co,  &  notice  in  writg  of  such 
assnmt  shl  have  been  given  to  the  lessor,  to  whom  an  attested 

copy  thof  shl  also,  if  required,  be  supplied  at  the  cost  of  the 
lessee,  his  exs  or  ads. 

V.  Provd  that  in  case  the  sd  messe,  bldgs,  &  premes,  or  any  That  reat 
pt  thof,  shl  at  any  time  be  destroyed  or  so  damaged  by  fire,  gugiended 
explosion,  or  any  other  means  as  to  be  unfit  for  occupon  or  »"  c^«  o^ 
use,  &  shl  not  be  re-built  or  reinstated  by  the  lessor  within  defaSt  of 
three  calr  months   after  the  occurrce  of  such  fire,  then  &  in  }^^.  ^" 
such  case  (unless  the  insce  of  the  premes  shl  have  been  for- 
feited by  the  act  or  default   of   the   lessee)    the   rents   hby 
reserved,  or  a  fair  &  just  proportion  thof,  accdg  to  the  nature 

&  extent  of  the  damage  sustained,  shl  from  &  after  the  expiron 
of  such  three  months,  &  until  the  premes  shl  have  been  rebuilt 
or  reinstated  &  made  fit  for  occupon  or  use,  be  suspended  & 
cease  to  be  payable,  &  in  case  of  dispute  as  to  the  proportion 

"  the  landlord  may  determine  the  tenancy   hby   created   by  form  of 
givg  to  the  tenant  seven  days'  notice  in  writg  to  that  effect,  ^^®J  °' 
&  may  after  the  expiron  of  such  notice  resume  posson  of  the 
premes  &  remove  thfrom  all  ppty  belongg  to  the  tenant  & 
re-let  the  same  witht  any  process  of  law  or  further  authority  in 
that  behalf." 

(d)  A  clause  of  this  kind  is  of  oonrse  very  ezceptionaL 
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Power  of 
distresii  (h). 


Clause 
enabling 
under- 
lessee  to 
pay  rent 
to  superior 
landlord. 


Power  to 
lessee  to 
determine 
lease  (c). 


Power  to 
determine 
lease  in 
case  of 
total  de- 
struction. 


Extension 
of  power 
of  distress. 


or  period  of  such  abatemt  the  same  shl  be  refd  to  arbitron 
psuant  to  the  provon  in  that  behalf  hinafter  contd,  such 
abatemt  to  be  in  full  for  all  claim  for  damages  by  the  lessee 
agst  the  lessor  (a). 

VI.  Provd  always  &  it  is  hby  agrd  that  if  any  pt  of  the  sd 
[furniture]  rent  shl  be  in  arrear  for  twenty- one  days,  whether 
legally  demanded  or  not,  it  shl  be  IfuKfor  the  lessor  into  & 

upon  the  sd &  premes  or  any  pt  thof  to  enter  &  distrain, 

&  the  distress  or  distresses  then  &  there  found  to  dispose  of  in 
due  course  of  law,  &  to  apply  the  produce  thof  in  or  towards 

paymt  of  the  sd  yrly  rent  of  £ so  in  arrear,  &  all  costs, 

chges,  &  expses  occasd  by  the  non-paymt  thof. 

VII.  Provd  always  &  it  is  hby  agrd  that  it  shl  be  Iful  for  the 
lessee  to  pay  the  rent  hby  reserved  to  the  superior  landlord, 
whose  rects  for  such  yrly  rent  when  pduced  &  delivered  up  to 
the  lessor  shl  be  in  full  satisfon  &  dischge  of  so  much  of  the 
rent  hby  reserved  as  in  such  rects  shl  be  expd  to  be  reced  by 
the  superior  landlord. 

VIII.  Provd  always  &  it  is  hby  agrd  that  if  the  lessee  shl  be 
desirous  of  determing  this  psnt  lease  at  the  expiron  of  the 


(a)  That  in  the  absence  of  such  a  provision  the  tenant  would  be  liable 
for  the  rent,  see  Manchester,  S^c,  Co.  v.  Carr,  5  C.  P.  D.  507.  Power  is  some- 
times given  to  one  or  both  parties  to  determine  the  lease  in  case  of  total 

destruction  ;  the  following  may  be  added  for  this  purpose :  '*  Provd  alwavs 

that  in  case  the  sd  messe,  bldgs  &  premes  shl  be  destroj'ed  by 
fire  or  orwise  as  afsd  so  as  to  be  wholly  unfit  for  occupon  or 
use,  this  psnt  lease  may  at  the  option  of  eir  the  lessor  or 

lessee  (such  option  to  be  decld  in  writg  within days  after 

such  destron)  be  determined,  the  lessee  in  that  event  payg 
the  rent  hby  reserved  up  to  such  determinon." 

{b)  This  is  probably  not  affected  by  the  Bills  of  Sale  Acts,  187S  and  1882. 
Sometimes  the  common  law  power  of  distress  is  extended  by  providing : — 

''  that  the  power  of  the  lessor  to  distrain  upon  the  sd  demised 
premes  for  rent  in  arrear  shl  extend  to  &  include  anj'  tenant's 
fixtures   or  fittgs  not  orwise  by  law  distrainable  wch  may 

from  time  to  time  be  thron."  See  Smith's  L.  C,  p.  426,  note.  As  to 
the  statutory  restrictions  on  the  right  of  distress,  see  infra,  p.  738,  note. 

(c)  This  may  be  inserted  under  an  ordinary  leasing  power.  Edwards  v. 
Millhank,  4  Dr.  606 ;  and  see  Re  Lander,  [1892]  3  Ch.  41,  ante,  p.  700, 
note  (a). 

A  power  enabling  the  lessee's  executors  to  determine  the  lease  at  the  end 
of  three  months  from  his  death  is  sometimes  desirable. 
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first or  yrs  of  the  term  hby  grted,  &  of  such  his 

desire  shl  give calr  montha'  previous  notice  in  writg  to 

the  lessor,  or  leave  the  same  at  or  send  the  same  by  registered 
Ire  to  his  usual  or  last  known  place  of  abode  in  England  (d), 
&  shl  pay  all  the  rent  &  pform  &  observe  all  the  covts  hinbfe 
reserved  &  contd,  &  on  the  pt  of  the  lessee  to  be  pd,  pformed 
&  observed  up  to  such  determinon,  then  &  in  such   case, 

immedly  after  the  expiron  of  the  sd  term  of or yrs, 

as  the  case  may  be,  this  psnt  lease  &  everythg  hrin  contd  shl 
cease  &  be  void  [witht  prejudice  to  any  claim  by  the  lessee  agst 
the  lessor  in  respt  of  any  antecedent  breach  of  any  covt  or 
Condon  hrin  contd  (e)]. 

IX.  Provd  always  &  it  is  hby  agrd  that  if  the  lessor  shl  be  Power  to 
desirous  of  determing  this  psnt  lease  at  the  expiron  of  the  first  j^j^jjj,^ 

or  yrs  of  the  term  hby  grted,  &  of  such  h^'s  desire  lease. 

shl  give  calr  months'  previous  notice  in  writg  to  the 

lessee,  or  leave  the  same  for  him  on  any  pt  of  the  demised 
premes  (d),  then  &  in  such  case,  immedly  after  the  expiron  of 

the  first  or yrs  of  the  term  hby  grted,  as  the  case 

may  be,  this  psnt  lease  &  everythg  hrin  contd  shl  cease  &  be 
void  witht  prejudice  to  any  claim  by  eir  pty  agst  the  other  in 
respt  of  any  antecedent  breach  of  any  covt  or  condon  hrin 
contd. 

X.  Pbovd  always  &  it  is  hby  agrd  that,  &c.,  continue  as  in  Power  to 
foifii  vm.  down  to  "  determinon,"  or  if  the  lessor,  &c.,  continue  f^7or 
as  inform  ix.  down  to  "  the  demised  premes,'*  then  &  in  eir  of  lessee  to 

the  sd  cases  immedly  after  the  expiron  of  the  sd  term  of leaae. 

yrs  or yrs,  as  the  case  may  be,  this  psnt  demise  &  every- 
thg hrin  contd  shl  cease  &  be  void,  but  witht  prejudice,  if 

these  psnts  shl  be  determined  by  notice  on  the  pt  of  the  lessee, 
to  any  claim  by  the  lessee,  &c.,  as  inform  viii.,  &  if  these  psnts 
shl  be  determined  by  notice  on  the  pt  of  the  lessor  to  any 
claim  by  eir  pty,  <tc.,  as  inform  ix. 

XI.  Provi)  always  that  the  tenancy  hby  created   shl  be  TheBamc. 
determinable  at  the  end  of  the  first  or yrs  [at  any  ^^^^  ^*'""' 


(d)  Provision  as  to  the  mode  of  servinfi^  notices  whether  on  the  lessor  or 
lessee  is  desirable,  see  Hogg  v.  Brook$,  15  Q.  B.  D.  256.  Sometimes  a  general 
clause  for  this  purpose  is  inserted.    See  form  infra,  p.  707. 

(e)  The  words  in  this  bracket  will  be  inserted  if  there  are  any  coYenants 
by  the  lessor  other  than  for  quiet  enjoyment. 

K.B. — ^VOL.  I.  -      '  45 
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Power  to 
lessor  to 
purchase 
machinery 
at  end  of 
lease  (a). 


Power  to 
lessee  to 
purchase 
the  free- 
hold (c). 


As  to 
option  of 
purchase. 


Power  of 
limited 
owners  to 
give. 


time],  by  eir  pty  on  givg  to  the  other  pty  calr  months' 

previous  notice  in  writg  [expirg  at  any  period  of  the  yr]. 

XII.  Provd  always  &  it  is  hby  agrd  that  the  lessor  shl  be 
entled,  on  givg  written  notice  of  his  intention  in  that  behalf  to 
the  lessee  at  least  one  calr  month  bfe  the  determinon  of  this 
psnt  demise,  or  within  one  week  after  the  determinon  thof  by 
re-entry,  to  pchase  from  the  lessee  any  addl  machy,  or  effects 
of  the  nature  of  the  machy  or  effects  descd  in  the  schdle  hto, 
wch  may  durg  this  demise  be  put  up  or  erected  in  or  upon  the 
sd  premes  by  the  lessee,  at  a  valuon,  to  be  made  by  two  psons, 
one  to  be  appted  by  each  pty  or  their  umpire.  And  in  case 
the  lessor  shl  not  so  agree  to  pchase  the  same,  it  shl  be  Iful  for 
the  lessee  to  remove  the  same  at  the  expiron  of  this  demise, 
or  within  a  reasble  time  thrafter  {h). 

XIII.  Provd  always  &  it  is  hby  agrd  that  if  the  lessee  shl  bfe 

the day  of  give  to  the  lessor,  or  leave  at  his  last 

known  place  of  abode  in  England  six  calr  months'  notice  (rf)  of 
the  desire  of  the  lessee  to  pchase  the  fee  simple  of  the  premes 
hby  demised,  then  the  lessor  shl,  on  the  expiron  of  such  notice, 

&  upon  paymtof  the  sum  of  £ ,  togr  with  intt  thron  at  the 

rate  of  p.c.  p.a.  from  the  expiron  of  such  notice  till  the 

(a)  See  also  Leases,  Mining.  As  to  the  rights  in  respect  of  fixtures  in 
case  of  the  tenant's  bankruptcy,  see  Ex  p.  Govld,  13  Q.  B.  D.  454 ;  Re  Moter, 
ib.  738. 

(&)  As  to  the  right  of  a  lessee  to  remove  fixtures  belonging  to  him  after 
giving  up  possession,  see  Woodfall,  L.  &  T.  p.  682  et  seq. 

(c)  The  benefit  of  the  option  of  purchase  if  not  exercised  by  the  lessee 
in  his  lifetime  goes  with  the  lease  to  his  personal  representative  and  not  to 
his  heir :  Re  Adams,  24  Ch.  D.  199  ;  27  Ch.  D.  394.  On  the  other  hand,  the 
exercise  of  the  option  after  the  death  of  the  lessor  has  been  held  as  between 
his  real  and  personal  representatives  to  operate  retrospectively,  so  that  the 
purchase-money  is  part  of  his  personal  estate,  Lawes  v.  Bennett,  1  Cox,  167 ; 
Re  Isaacs,  [1894]  3  Ch.  506 ;  Re  Pyle,  [1895]  1  Ch.  724.  An  equitable  assign 
of  the  lessee  is  not  entitled  to  the  benefit  of  the  option.  Friary,  ^c. 
Breweries  v.  Singleton,  [1899]  1  Ch.  86.  The  option  of  purchase  does  not 
make  the  lease  liable  to  any  extra  stamp  duty,  Worthington  v.  Warrington, 
5  C.  B.  635. 

T  rustees  in  the  absence  of  express  power,  and  executors  and  administrators, 
cannot  lease  with  an  option  of  purchase.  Oceanic,  S^c,,  Co.  v.  Sutherberry,  16 
Ch.  D.  236;  and  a  tenant  for  life  or  other  donee  of  an  ordinary  leasing 
power  is  under  the  same  disability ;  but  in  the  case  of  building  leases  or 
agreements  for  building  leases  under  the  S.  L.  A.  1882,  this  is  now  authorised 
under  certain  restrictions  by  the  S.  L.  A.  1889  (52  &  53  Yict.  c.  36). 

(d)  As  to  the  notice,  see  RiddeU  y.  Dumford,  W.  N.  1893,  p.  30;  and  as  to 
its  effect  on  the  power  of  re-entry,  see  Raffety  v.  Schofield,  [1897]  1  Ch.  937. 
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eomplon  of  the  pchase,  &  of  all  rent  hby  reserved  up  to-  such 
expiron,  assure  the  sd  premes  unto  the  lessee  for  an  este  in  fee 
simple  in  posson,  free  from  incumbces,  except,  &c.  {dd).  Provd 
also  that  the  title  of  the  lessor  to  the  premes  havg  been  already 
investigated  &  approved  of  by  the  lessee  shl  be  deemed  to  be 
accepted  by  him  up  to  the  date  of  these  psnts. 

XIV,  Provd  always  &  it  is  hby  agrd  that  any  demand  of  ProTwion 
paymt  or  notice  requirg  to  be  made  upon  or  given  to  the  lessee  ^^^  ^ 
8hl  be  well  &  sufftly  made  or  given  if  sent  by  the  lessor  through  lessee  or 
the  post  by  registered  Ire  addressed  to  the  lessee  at  the  sd   ®^°^    '' 
eternised  premes  or  left  for  him  at  the  sd  premes  &  that  any 
notice  requirg  to  be  given  to  the  lessor  shl  be  well  &  sufftly 
given  if  sent  by  the  lessee  through  the  post  by  registered  Ire 
addressed  to  the  lessor  at  his  usual  or  last  known  place  of 
abode  or  business  or  left  for  him  at  such  place.    And  that  any 
demand  or  notice  sent  by  post  in  eir  case  shl  be  assumed  to 

liave  been  delivered  in  the  usual  course  of  post. 

XV.  And  it  is  hby  decld  that  if  at  any  time  hrafter  any  dis-  Arbitra- 
pute,  doubt,  or  question  shl  arise  betn  the  lessor  &  the  lessee,  q??  ^  ^^^ 
touchg  the  constron,  meang,  or  effect  of  these  psnts,  or  any 
clause  or  thing  hrin  contd,  or  their  respive  rts  or  liabilities 
tinder  these  psnts  or  orwise  in  relon  to  the  premes,  [or  in  case 

any  valuon  shl  require  to  be  made  under  the  provons  hinbfe 
•contd,]  then  every  such  dispute,  doubt,  question,  [estimate,  or 
-valuon,]  shl  be  refd  to  the  arbitron  or  decision  of  two  in- 
different psons,  one  to  be  appted  by  each  pty,  &  these  psnts  shl 
be  deemed  to  be  a  submission  to  arbitron  within  the  Arbitron 
Act,  1889,  or  any  statutory  modifon  or  re-enactmt  thof  for  the 
time  being  in  force. 

x\a.  The  costs  &  expses  of  &  incidental  to  the  preparon  &  Costs  of 
cxon  of  this  agrmt  &  of  the  [every]  lease  &  counterpt  to  be  ^®®™®" 
exted  psuant  thto,  shl  be  pd  by  the  lessee  [&  lessor  in  eql 
shares,  or,  "accdg  to  the  scale  chge."] 

(dd)  It  is  by  no  means  clear  whether  an  option  to  purchase  unrestricted 
as  to  time  is  within  the  rule  as  to  perpetuities,  see  39  Sol.  J.  618,  42  Ih.  628, 
650.     It  is  therefore  safer,  where  the  term  exceeds  21   years,  to  insert 

**  Provi)  always  that  the  power  of  pchasing  hinbfe  given  to  the 
lessee  shl  be  restricted,  continue  as  at  p.  640,  note.*' 

(«)  See  p.  705,  note  (d). 

(/)  See  the  Arbitration  Act,  1889  (52<&  53  Vict  c  49),  and  supra,  Abbi- 
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It  may  be  convenient  here  to  mention  some  poweff»  of  leafliiif?  possessed 
by  limited  owners.    As  regards  settled  estates^  a  tenant  in  tail  can  ((rant  a 
lease  of  any  nature  by  deed  enrolled  under  the  Fines  and  Becoveries  Act» 
3  &  4  Wm.  IV.  c.  74  (see  s.  21),  and  can  under  s.  41  grant  without  enrolment 
a  lease  for  not  exceeding  21  years,  where  the  rest  is  not  less  than  five-sixths 
of  the  rack-rent ;   and  a  tenant  for  life  or  pur  avftre  vie  can,  under  the 
Settled  Estates  Act,  1877,  40  &  41  Vict.  c.  18,  ss.  46,.  47,.  48,  54  (but  see  s.  57. 
and  as  to  copyholds,  s.  56),  grant  leases,  except  of  the^  principal  mansion- 
house.  &c.,  for  any  term  not  exceeding  21  years  at  rack-rent,  and  subject  to 
other  ordinary  restrictions.    The  powers  given  by  the  last-mentioned  enact- 
ment can  by  s.  49  be  exercised  on  behalf  of  an  infant,  lunatic,  or  bankrupt 
tenant  for  life,  &c.,  by  his  guardian,  committee,  or  trustee  respectively ;  as 
to  married  women,  see  ss.  50—52.    See  also  as  to  the  exercise  of  leasing 
powers  vested  in  lunatics,  the  Lunacy  Act,  1890,  53  Vict.  c.  5,  ss.  120  (k), 
122,  124 ;  and  as  to  fines,  s.  123  (2) ;  as  to  lunatics  not  so  found,  see  s.  116 
(2,  3).    Other  leases  of  settled  estates  can  be  gninted  with  the  sanction  of 
the  Ck>urt  under  the  Settled  Estates  Act,  1877,  and  in  the  case  of  an  infant 
tenant  in  fee  or  in  tail  under  11  Geo.  IV.  &  1  Wm.  IV.  c.  65,  s.  17  (referred 
to  below).    Questions  have  arisen  under  the  Settled  Estates  Acts  as  to  what 
is  a  sufficient  title  to  the  possession  or  receipt  of  the  rents  to  bring  a  case 
within  the  Acts ;  see  Taylor  v.  Taylor,  L.  R.  20  Eq.  297 ;  In  re  Dendy,  4  Ch.  D. 
879 ;    Vine  v.  Raleigh,  24  Ch.  D.  238 ;   and  as  to  the  effect  of  the  usual 
minority  clause  in  the  case  of  an  infant,  see  4  Dav.  414,  note  (but  the  effect 
of  the  minority  clause  in  the  C.  A.  1881,  s.  42,  might  be  different).    But  all 
the  above-mentioned  enactments  relative  to  settled  estates  are  practically, 
to  a  great  extent  (save  as  regards  the  unlimited  power  of  a  tenant  in  tail 
under  s.  21  of  the  Fines  and  Becoveries  Act),  superseded  by  the  S.  L.  A. 
1882.  45  &  46  Vict.  c.  38,  which  applies  to  all  settlements  and  agreements 
for  settlements  by  deed,  will,  or  otherwise,  existing  as  well  as  future,  of 
lands  of  any  tenure  (s.  2) ;  as  to  settlements  by  way  of  trust  for  sale,  see 
B.  63  as  amended  by  the  Act  of  1884,  47  &  48  Vict.  c.  18,  s.  7,  above,  p.  477, 
note.    By  the  Act  of  1882,  tenants  for  life  as  defined  by  s.  2  (5,  6,  7),  and 
tenants  in  tail  and  other  limited  owners  as  defined  by  s.  58,  are  invested  with 
very  large  powers  of  leasing,  with  or  without  fine  (ss.  6 — 13,  16, 17,  20, 31), 
subject  to  the  restriction  as  to  the  principal  mansion-house  and  land  usually 
held  with  it  imposed  by  the  Act  of  1890,  53  &  54  Vict.  c.  69,  s.  10,  above, 
p.  471 ;  fines  being  payable  to  the  trustees  to  be  dealt  with  as  capital  (see 
the  Act  of  1884,  s.  4).     See  also  the  Act  of  1889  (52  &  53  Vict.  c.  36), 
enabling  an  option  of  purchase  to  be  given  to  the  lessee.    As  to  leases  for 
erection  of  artizans'  dwellings,  see  S.  L.  Act,  1890,  s.  18,  and  53  &  54  Vict, 
c.  70,  s.  74.    As  to  leases  to  a  County  Council,  see  55  &  56  Vict.  o.  31,  ss.  12. 
13.    As  to  giving  notice  of  the  intended  lease  to  the  trustees,  see  the  Act 
of  1882,  s.  45,  as  amended  by  the  Act  of  1884,  s.  5,  and  as  to  leases  for  21 
years  or  less  by  the  S.  L.  Act,  1890,  s.  7,  above,  p.  475.     As  to  who  are 
trustees  of  the  settlement  for  the  purposes  of  the  S.  L.  Acts,  see  the  Act  of 
1882,  s.  2  (8),  and  the  Act  of  1890,  s.  16,  and  the  query,  aupra,  p.  474,  note, 
as  to  whether  the  latter  clause  applies  to  leases.    See  also  the  Act  of  1882, 
BS.  50,  53,  54,  and  the  saving  clauses  (ss.  56,  57),  as  to  the  powers  contained 
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in  the  settlemeBt.  The  powers  of  th«  Act  are  ezeroisable  in  the  case  of  an 
infant  tenant  for  life,  &o,,  by  the  trustees  (s.  60) ;  in  the  case  of  a  lunatic,  by 
the  ooiomittee  under  an  order  in  lunacy  (s.  62),  see  also  the  references  above 
to  the  Lunacy  Act,  1890 ;  and  in  the  case  of  a  married  woman,  by  her  alone 
if  entitled  for  her  separate  use,  otherwise  by  her  and  her  husband  together 
(s.  61).  See  further  as  to  tij«  provisions  of  the  Act  generally,  above,  pp. 
467  to  478,  note.  As  to  the  effect  of  the  Act  where  there  is  an  express 
leasing  power,  see  Be  Duke  of  Newcastle,  24  Ch.  D.  129. 

As  regards  unsettled  estates  of  an  infant,  a  lease  granted  by  the  infant  Infants. 
Jiiniself  is  voidable  at  his  election  on  his  coming  of  age.  Leases  of  an 
infant's  fee  simple  or  leasehold  lands  may  be  granted  with  the  sanction  of 
the  Court  under  11  Gteo.  IV.  &  1  Wm.  IV.  c.  66,  s.  17  (as  to  which  see  In  re 
Clark,  1  Ch.  292 ;  Re  Letchford,  2  Ch.  D.  719 ;  Re  Qriffithe,  29  Ch.  D.  248) ;  or 
under  the  Settled  Estates  Act,  1877,  as  extended  by  the  C.  A.  1881,  s.  41 
(which  does  not  seem  to  apply  to  copyholds  or  to  leaseholds  free  from  rent) 
«ven  though  the  infant  be  only  contingently  entitled ;  Re  Sparrow,  [1892] 
1  Ch.  412.  Leases  of  such  estates  nmy  also  be  granted  by  the  guardian 
under  the  Settled  Estates  Act,  1877,  s.  46,  as  extended  by  the  last-mentioned 
enactment  (see  Hood  &  Challis,  111,  note) ;  as  to  the  case  of  the  guardian 
being  a  lunatic,  see  the  Lunacy  Act,  1890,  s.  128.  These  enactments  as  to 
infants  may  be  superseded  by  the  larger  powers  of  the  S.  L.  A.  1882,  which 
is  by  s.  59  extended  to  unsettled  land  of  any  tenure  vested  in  an  infant ;  but 
if  there  are  no  trustees,  the  i>ower8  of  that  section  could  not  be  exercised 
without  going  to  the  Court  under  s.  60.  Even  where  an  adequate  leasing 
power  exists  without  recourse  to  the  S.  L.  A.  1882,  it  will  often  be  better  to 
grasxt  the  lease  under  the  Act,  having  regard  to  s.  56,  and  in  order  to  take 
advantage  of  its  beneficial  provisions  (see  especially  s.  51). 

As  regards  the  estates  of  married  women  which  are  not  in  settlement,  by   Mairied 
the  M.  W.  P.  A.  1882, 45  &  46  Vict.  c.  75  (ss.  1  and  2).  a  woman  married  after   women, 
the  commencement  of  the  Act  is  enabled  to  dispose  of  her  property  when-   M.  W.  P. 
«oever  acquired,  and  to  contract,  so  as  to  bind  her  separate  estate,  subject  to  ^^y  1882. 
«ny  settlement  or  restraint  on  anticipation  (s.  19) ;  and  a  woman  married 
before  the  Act  has  the  same  power  as  to  property  her  title  to  which  accrues 
•after  the  Act  (ss.  1,  5).     In  these  cases,  therefore,  a  married  woman  has  the 
same  power  of  granting  leases  as  if  she  were  unmarried ;  but  women  mamed 
before  the  commencement  of  the  Act  remain  under  the  old  disability  as  to 
their  then  existing  property ;  as  to  the  power  to  grant  leases  in  the  case 
where  the  property  is  not  given  to  the  wife  for  her  separate  use,  see  s.  46  of 
the  Settled  Estates  Act,  1877  (referred  to  above),  enabling  a  husband  to 
^iprant  leases  of  his  wife's  lands.     As  to  the  powers  of  a  married  woman 
where  the  estate  is  in  settlement,  see  above. 

A  lunatic's  estate  may  be  let  from  year  to  year  at  the  discretion  of  the   Lunatics, 
•committee,  who  may  also  grant  leases,  but  only  under  an  order  of  the  Judge 
in  Lunacy,  see  Lunacy  Act,  1890,  53  Vict.  c.  5,  ss.  120  and  122;  and  as  to 
•execution  of  a  lease  by  the  committee,  s.  124,  and  Lawrie  v.  Lees,  7  App.  Ca. 
19 ;  as  to  lunatics  not  so  found,  see  s.  116  (2) ;  In  re  Salt,  [1896]  1  Ch.  117. 

A  rector  or  vicar  may,  with  the  consent  of  the  patron  and  ordinary,  Co.   Rector  or 
Lit.  44a,  grant  a  lease  for  a  term  not  exceeding  21  years,  or  three  lives,  "^car. 
reserving  the  accustomed  rent  or  more,  under  13  Eliz.  c.  10,  and  may  under 
<»rtain  restrictions,  grant  farming  leases  with  the  consent  of  the  bishop  and 
patron  for  14  years,  and  in  some  cases  for  20  years,  under  5  &  6  Vict.  c.  27, 
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subject  to  the  reetrictioiis  imposed  by  24  &  25  Vict.  c.  105, 88. 1  and  2,  and 
25  &  26  Vict.  o.  52,  s.  1. 

Most  ecclesiastical  corporations,  including  rectors  and  vicars,  may,  imder 
the  Ecclesiastical  Leasing  Act,  1842,  5  &  6  Vict.  c.  108,  as  extended  by  the 
Act  of  1858,  21  &  22  Vict.  c.  57,  with  the  consents  therein  mentioned,  and 
the  approval  of  the  Ecclesiastical  Commissioners,  grant  leases  for  any  terms, 
and  in  any  maimer  with  or  without  a  premium.  See  further  as  to  leases  by 
Ecclesiastical  Corporations,  Woodfall's  Landlord  and  Tenant,  Pbillimore's 
Ecclesiastical  Law,  p.  1321. 

As  to  the  power  of  trustees  of  a  charity  to  make  a  lease,  see  10  &  17  Vict, 
c.  137,  ss.  21,  26 ;  18  &  19  Vict.  c.  124,  ss.  29,  38,  39,  and  as  to  the  execution 
of  leases  where  the  legal  estate  is  in  the  Official  Trustee  of  Charity  Lands, 
see  18  &  19  Vict.  c.  124,  s.  16 ;  23  &  24  Vict.  c.  136.  s.  16. 

As  to  leases  by  the  Universities  of  Oxford,  Cambridge,  and  Durham,  and 
the  College  in  those  Universities,  and  the  Colleges  of  Winchester  and  Eton, 
see  the  Universities  and  College  Estates  Acts,  1858  to  1880,  and  the 
University  and  College  Estates  Act,  1898,  61  &  62  Vict.  c.  55. 

As  to  leases  by  Municipal  Corporations,  see  Municipal  Corporations  Act, 
1882,  45  &  46  Vict.  c.  50,  s.  108;  and  as  to  leases  for  working  men's  dwellings, 
8.  Ill,  and  schedule  viii.,  forms  N.  &  O. 

As  to  leases  by  corporations  generally  for  erection  of  artizans'  dwellings, 
see  S.  L.  A.  1890,  s.  18,  and  53  &  54  Vict.  c.  70,  s.  74  (2). 

As  to  the  general  leasing  powers  of  trustees,  apart  from  powers  given  by 
the  instrument  or  by  statute,  see  Lewin  on  Trusts,  p.  707 ;  Re  8haw*$  Trudi, 
L.  B.  12  Eq.  124 ;  and  as  to  the  general  powers  of  executors  and  administrators 
to  grant  underleases,  see  Williams  on  Executors,  pp.  808  ei  seq. ;  Oceanic  Steam 
Navigation  Co.  v.  Suiherherry,  16  Ch.  D.  236. 

The  trustees  of  a  charity  may  (subject  to  the  restrictions  imposed  by  the 
Charitable  Trusts  Act,  1855, 18  &  19  Vict.  c.  124,  s.  29),  grant  any  lease 
which  they  are  expressly  empowered  to  grant  by  the  instrument  creating 
the  trust,  or  which  is  beneficial  to  the  charity ;  as  to  the  nature  of  the  leases 
which  they  may  g^ant  in  the  absence  of  an  express  power,  see  Lewin  on 
Trusts,  pp.  597 — 602.  A  lease  granted  by  them  without  the  sanction  of  the 
Charity  Commissioners,  for  a  term  for  which  under  s.  29  such  sanction  is 
necessary,  is  absolutely  void ;  Bishop  of  Bangor  v.  Parry,  [1891]  2  Q.  B.  277. 
They  may  also,  with  the  consent  of  the  Charity  Commissioners,  grant 
building,  improving,  or  mining  leases,  under  the  Charitable  Trusts  Act, 
1853, 16  &,  17  Vict.  c.  137,  s.  21 ;  see  also  s.  26,  and  the  Amendment  Act* 
1855,  18  &  19  Vict.  c.  124,  s.  38.  Under  the  last-mentioned  Act,  s.  39,  all 
leases  granted  by  the  trustees,  pursuant  to  a  scheme  approved  by  the  Board, 
are  valid ;  see  also  s.  16,  and  the  Amendment  Act  of  1869,  32  &  33  Vict. 
c.  110,  s.  12,  enabling  a  majority  of  the  trustees  to  grant  leases  of  lands 
vested  in  them,  or  the  official  trustee  of  charity  lands. 

Leases  of  land  of  any  tenure  which  is  in  mortgage  may  by  the  C.  A.  1881, 
s.  18,  be  granted  by  the  mortgagor  or  mortg^agee  when  respectively  in 
possession,  unless  the  statutory  power  is  excluded  by  the  mortgage:  the 
leases  authorised  being  ordinary  leases  for  twenty-one  years,  or  building 
leases  for  ninety-nine  years,  at  the  best  rent  and  subject  to  the  ordinary 
restrictions.     See  Municipal,  Sfc,  Society  v.  Smith,  22  Q.  B.  D.  70. 

As  to  the  power  of  limited  owners  to  grant  agricultural  leases,  see  14  k  15 
Vict.  c.  25,  8. 1,  and  as  to  leases  by  limited  owners  to  County  Councils,  the 
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SmaU  Holdings  Act,  1892,  55  &  56  Yict.  o.  81,  ss.  12,  13,  extending  the 
provisionB  of  the  S.  L.  A.  1882. 

As  to  the  disclaimer  of  leases  in  bankruptcy,  see  the  Bankruptcy  Act,  1883,  Disclaimer 
s.  55,  as  amended  by  the  Bankruptcy  Act,  1890,  s.  18 ;  Yate-Lee  &  Wace,  ^^  ^^^"^ 
pp.  455et8eq.;  Elphin.  Introd.  175.    42  SoL  J.  210,  228. 

As  to  the  position  of  a  person  holding  an  underlease  or  agreement  for 
one  in  the  event  of  the  disclaimer  of  the  head  lease  by  the  lessee's  trustee 
in  bankruptcy,  see  the  Bankruptcy  Act,  1883,  s.  55,  as  amended  by  the 
Bankruptcy  Act,  1890,  s.  13 ;  Be  Coek,  20  Q.  B.  D.  343 ;  £6  FinUy,  21  Q.  B.  D. 
475;  Be  Morgan,  22  Q.  B.  D.  592;  Re  Smith,  25  Q.  B.  D.  536  (all  cases  of 
sub-lease  by  way  of  mortgage) ;  Yate-Lee  &  Wace,  p.  461. 

As  to  the  stamp  duty  on  leases  and  agreements  for  leases,  see  the  Stamp   Stamp. 
Act,  1891,  ss.  75—78 ;  and  schedule,  Lsabb. 

Notice  of  a  lease  or  agreement  for  a  lease  of  registered  land  may  be  Registered 
entered  on  the  register  where  the  term  granted  is  for  or  determinable  on  a  land, 
life  or  liyes  or  exceeds  21  years,  or  inhere  the  occupation  is  not  in  accordance 
with  the  lease  or  agreement,  and  on  the  notice  being  entered  the  registered 
proprietor  for  the  time  being  and  every  person  claiming  under  him  is 
deemed  to  be  affected  with  notice  of  the  lease  or  agreement  as  an  incum- 
brance. The  notice  is  entered  on  the  application  of  the  leasee  or  other 
persons  interested  in  the  lease  or  agreement;  the  lease  or  agreement, 
together  with  a  copy  thereof  and  a  copy  or  tracing  of  the  plan  (if  any) 
thereon,  and  either  the  consent  of  the  registered  proprietor  of  the  freehold 
or  of  the  superior  lease  out  of  which  the  lease  or  agreement  of  which  notice 
is  to  be  registered  is  derived,  or  an  order  of  Court  authorising  the  registra- 
tion of  the  notice  must  be  delivered  at  the  Begistry,  L.  T.  A.  1875,  ss.  50 — 51, 
L.  T.  A.  1897,  Schd. ;  L.  T.  E.  166—169,  the  last  of  which  rules  provides  for 
the  case  where  the  lease  or  agpreement  is  not  produced. 

In  districts  where  registration  is  compulsory  (in  the  absence  of  anything   Compnl- 
to  the  contrary  in  the  order  imposing  the  compulsion)  a  grant  of  a  lease  or  ^^.  ^^^&^ 
underlease  for  the  term  of  40  years  or  more  or  two  or  more  lives  is  to 
operate  only  as  an  agreement,  and  not  so  as  to  pass  any  leg^  estate  to  the 
lessee  until  he  is  registered  as  proprietor,  L.  T.  B.  59. 

The  provision  as  to  the  registration  of  leasehold  land  wiU  be  found  in   Registra- 
L.  T.  A.  1875, 8.  11,  as  modified  by  L.  T.  R.  57  and  L.  T.  R.  43  et  seq.,  which   \^^^  ^^ 
in  effect  repeal  and  substitute  other  provisions  for  parts  of  L.  T.  A.  1875 
affecting  leaseholds. 

The  applicant  must  deposit  the  lease  or,  if  it  is  not  in  his  possession,  a 
copy  of  it  with  the  application ;  he  may  applj'  for  registration  with  absolute 
or  possessory  title ;  he  cannot  be  registered  with  absolute  title  until  the  title 
both  to  the  leasehold  and  freehold  and  any  intermediate  leasehold  has  been 
approved  by  the  Registrar,  and  although  he  cannot  be  registered  as  pro- 
prietor with  qualified  title,  L.  T.  R.  45,  the  Registrar  may  except  certain 
interests  from  the  registration  so  as  in  effect  to  give  him  a  qualified  title, 
L.  T.  R.  40.  Where  a  lease  affecting  registered  land  is  registered,  notice 
must  be  given  to  the  registered  proprietor  of  the  land  or  superior  lease  out 
of  which  it  is  granted,  and  if  no  valid  objection  is  raised  within  28  days, 
notice  of  the  lease  is  to  be  entered  against  the  title  of  the  freehold  or  superior 
lease,  as  the  case  may  be,  L.  T.  R.  53.  A  lease  containing  an  absolute  prohibition 
against  alienation  cannot  be  registered,  L.  T.  A.  1875,  s.  11 ;  land  held  under 
a  lease  containing  a  prohibition  against  alienation  without  licence  must  be 
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reg^tered  with  qiialifled  title  only,  and  all  estates,  ^.,  arising  on  alienation 
without  lioenoe  are  to  be  excepted  fxom  the  effect  of  registration,  L.  T.  B.  52. 
A  term  granted  by  a  rerersionary  lease  commencing  on  or  within  one  month 
after  the  expiration  of  the  term  granted  by  the  original  lease  constitates,  if 
held  for  the  benefit  of  the  same  person,  one  oontinning  term  for  the  purpose 
of  8.  11  of  the  L.  T.  A.  1875.     See  L.  T.  B.  56. 

When  the  lease  or  agreement  confers  a  right  of  pre-emption,  snoh  right 
shall  be  noted  in  the  register,  L.  T.  B.  168.  As  to  the  procedure,  under  the 
L.  T.  A.,  on  the  determination  of  a  lease,  see  L.  T.  B.  181  to  183. 


PRECEDENTS. 


PRKO.  I. 


Parties. 


Agreement 
to  let. 

Parcels. 


AGEEEMENT  for  Tenancy  of  House  in  a  town  from  Yeab  to 
Year.  Short  form.  Variations  tohere  the  Tenant  has  the 
Option  to  take  a  repairing  Lease,  and  where  the  House  « 
to  he  sub-let  to  Weekly  Tenants. 


AGEMT  made  this 


dav  of 


Bbtn  a.,  of,  &c., 


Term. 
Rent. 


Option  to 
tenant  to 
take  lease 


Asto 
leases  in 
futuro. 


hinafter  called  the  landlord,  of  the  one  pt,  &  B.,  of,  &c.,  hin- 
after  called  the  tenant,  of  the  other  pt,  whby  the  landlord 
agrees  to  let  (a),  &  the  tenant  agrees  to   take   The  House 

situate  &  being  No. ,  in street, ,  in  the  parish  of 

,  in  the  cty  [coy]  of ,  with  the  appurts  from  the 


day  of 


next,  from  yr  to  yr  (b)  At  the  yrly  rent  of  £ 


payable  qtrly  on  the  usual  qtr  days,  or,  "  on  the day  of 

,  &c.,"  eir  pty  to  be  at  liberty  to  terminate  the  tenancy 

on  givg  three  calr  months'  notice  to  quit,  expirg  on  any  of  the 
sd  qtrly  days,  the  landlord  to  pay  all  landlord's  rates  &  taxes, 
&  the  tenant  to  pay  all  tenant's  rates  &  taxes,  [or,  the  tenant 
to  pay  all  rates  &  taxes  except  landlord's  ppty  tax]. 

[Provd  always  &  it  is  hby  agrd  that  if  at  any  time  durg  the 
tenancy  hby  created  the  tenant  shl  be  desirous  of  havg  a  lease 

(a)  As  to  implying  a  covenant  for  quiet  enjoyment  in  a  tenancy  from 
year  to  year,  see  Schwarts  ▼.  Locket,  88  W.  B.  142. 

(h)  The  demise  should  not  be  "for  one  year  and  bo  on  from  year  to  year/' 
as  this  would  enure  as  a  tenancy  for  two  years  at  least,  see  Doe  d.  Ckadhom 
y,  Qreen,  9  A.  &  E.  658. 

(c)  If  the  day  for  the  commencement  of  the  lease  is  not  more  than  twelve 
calendar  months  after  the  date  of  the  afpreement,  the  agreement  may  be 
entered  into  by  a  tenant  for  life,  see  S.  L.  A.  1882,  a.  7  (1),  r.  31  (1)  iii. 
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of  the  premes  for  a  term  of  21  yrs  determinable  by  him  at 
the  end  of  the  first  7  or  14  yrs  &  shl  give  the  landlord  a  notice 
in  writg  to  that  effect  then  &  in  such  case  provd  the  tenant 
shl  have  duly  pformed  &  observed  the  agrmts  on  his  pt  hinbfe 
contd  np  to  the  date  of  such  notice,  the  landlord  will  grt  to 
the  tenant  a  lease  of  the  premes  accdly  for  such  term  as  afsd, 
the  lease  to  be  considered  as  commencg  on,  &  the  term  to  be 

computed  from  the day  of ,  &  to  be  at  the  same  rent 

as  is  hinbfe  reserved  &  accdgto  the  form  of  lease  wch  has  been 
pduced  to  the  tenant  &  signed  by  both  the  sd  pties  hto  &  wch 
is  hrunto  annexed,  &  from  &  after  the  date  of  the  sd  notice 
the  agrmt  hinbfe  contd  for  a  tenancy  of  the  premes  from  the  sd 
day  of shl  be  superseded  &  the  premes  shl  thence- 
forth until  the  grtg  of  the  sd  lease  be  considered  as  held  in  all 
respts  upon  the  terms  of  such  intd  lease,  but  so  that  the  covts 
of  the  sd  lease  shl  not  be  deemed  to  have  any  retrospective 
operon  in  relon  to  the  date  of  the  sd  notice.]  [//*  the  hoxise  is 
intended  to  be  sub-let  to  weekly  tenancies  add,  "  The  landlord 
or  any  pson  authorised  by  him  may,  if  &  when  he  thinks  fit, 
as  agent  for  &  in  the  name  of  the  tenant  collect  &  give  rects 
for  any  rent  payable  to  the  tenant  by  any  under-tenant  or 
lodger  with  power  for  the  landlord  to  retain  any  moys  due  to 
him  out  of  the  rent  so  collected."]    As  wits,  &c. 


PRBO.  I. 


II. 

AGKEEMENT  /or  tenancy  of  a  Cottage  in  the  Country  from 

Year  to  Year  (cl). 


PRSC.   IT. 


AGEMT  made  this 


day  of 


BetN  a.,  of,  &C.,  hin-    Parties. 


after  called  the  landlord,  of  the  one  pt,  &  B.,  of,  &c.,  hinafter 
called  the  tenant  of  the  other  pt. 

1.  The  landlord  agrees  to  let,  &  the  tenant  agrees  to  take,  Agreement 

from  the day  of from  yr  to  yr  until  the  tenancy  is 

determined  as  hinafter  mentd,  the  cottage  &  garden  ground 


As  to  contracts  for  gnmting  leases  infuturo,  see  Oa$  Light,  ^c,  Co,  y.  Towse, 
55  Ch^D.  519 ;  He  Lander,  [1892]  3  Ch.  41 ;  above,  p.  700,  note. 

(d)  As  to  compensation  for  crops,  &c.,  of  small  holdings,  see  50  &  51  Vict, 
■c.  26. 
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PSM.  II. 


situate  in  the  parish  of 

of ,  on  the  follg  terms. 


,  in  the  coy  of ,  in  the  occupon 


Rent,  &c         2.  The  rent  to  be  £ p.a.  payable  qrtly  on  the  usual  qtr 

days  in  each  yr,  &  the  tenant  to  pay  all  the  rates  &  taxes, 
except  tithe  &  land  tax. 

8.  The  tenancy  to  be  determined  at  any  qtr  day  on  eir  pty 
giving  a  previous  qtr*s  notice  in  writg  to  the  other  of  his 
intention  to  do  so. 

4.  The  tenant  to  whitewash  the  cottage  inside  &  out  when 
required. 

5.  The  tenant  not  to  take  any  lodgers  or  allow  any  married 
son  or  daur  to  reside  with  him  in  the  sd  cottage  witht  the 
written  consent  of  the  landlord.    As  wits,  &c. 


lyetermi- 
nation  of 
tenancy. 

Tenant  to 
whitewash. 

Not  to  take 
lodgers. 


PRKC.    III. 


Parties. 


Agreement 
to  let. 

Parcels. 


Term. 


Reserva- 
tion of 
rent. 


m.    . 

AGEEEMENT  for  Tenancy  from  Year  to  Year  of  part  oj 
a  House  to  be  used  as  Offices,  the  Lessors  being  a 
Company. 


AGKMT  made  the  day  of 


Betn  the 


Co, 
.of, 


Limd  (hinafter  called  the  landlords),  of  the  one  pt,  &  — 
&c.  (hinafter  called  the  tenant),  of  the  other  pt. 
1.  The  landlords  hby  agree  to  let  &  the  tenant  agrees  to 

take  All  those  rooms  or  offices  on  the floor  of  the  bldg 

situate  &  being,  &c.,  &  nod  on  the  plan  hto  annexed, 

with  the  fixtures  &  fittgs  specified  in  the  schdle  hto,  &  the 
appurts,  togr  with  right  of  ingress,  egress,  &  regress  through 
the  hall-door,  entrance-hall,  staircase  &  passages,  from  the 

day  of  ,  from  yr  to  yr  until  the  tenancy  is  put  an 

end  to  at  the  end  of  the  first  or  any  subseqt  yr  (a)  by  eir  pty 

on   givg  to  the  other  calr  months'  previous  notice  in 

writg,  At  the  yrly  rent  of  £ ,  &  so  in  proportion  for  any 

fractional  pt  of  a  yr,  to  be  pd  by  eql  qtrly  paymts  on  the 

day  of ,  &c.,  or^  "  the  four  usual  qtr  days,"  the  first  qtrly 

paymt  to  be  made  on  the day  of  ,  &  the  last  to  be 

made  in  advce  one  calr  month  bfe  the  expiron  of  the  tenancy. 


(a)  See  p.  712,  note  (6). 
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And  the  tenant  hby  agrees  with  the  landlords  as  follows : —    vrko.  m. 
2.  To  PAY  the  sd  rent  on  the  days  &  in  mner  afsd.  Tenant 

8.  To  KEEP  the  sd  demised  premes,  incladg  the  fixtures  &  Agrees— 
fittgs  thof,  internally  in  good  &  tenantable  repair  &  condon  ^^J*^ 
(reasble  wear  &  tear  &  damage  by  fire  or  other  accident  only  r^^  ^^^  j^ 
excepted),  &  in  such  repair  &  condon  to  deliver  up  the  same,  ^y^- 
togr  with  all  fixtures  &  fittgs,  at  the  expiron  of  the  tenancy.  . 

4.  To  PERMIT  the  agents  of  the  landlords  to  enter  at  all  To  permit 
reasble  times  for  the  ppose  of  viewg  the  condon  of  the  sd  to"enter 
premes,  &  at  his,  the  tenant's  expse,  to  make  good  all  defects  <^°^  ^i®^» 
thrin  within  one  calr  month  after  notice  thof  shl  have  been  repair  on 
given  or  left  upon  the  sd  premes.  notice. 

5.  Not  to  use  the  sd  premes  or  any  pt  thof  or  suffer  the  Not  to  ose 
same  to  be  used  as  a  dwg  or  sleepg  place  or  orwise  than  as  ^lacT*  ^^^ 
offices,  witht  the  consent  in  writg  of  the  landlords,  nor  witht 

such  consent  to  make  any  alteron  whatsr  thrin. 

6.  Not  to  do  or  suffer  to  be  done  anythg  wch  may  be  or  Not  to 
grow  to  the  injury  or  annoy ce  of  the  landlords  or  the  other  ^0*^10106, 
tenants  or  occupiers  of  the  sd  bldg,  or  wch  may  render  the 
landlords  liable  to  pay  in  respt  of  the  sd  bldg,  or  any  pt  thof, 

more  than  the  ordinary  or  psnt  rate  of  premium  for  insce 
agst  fire,  or  wch  may  make  void  or  voidable  any  poly  for 
such  insce. 

7.  Not  to  assn  or  underlet  the  sd  premes  or  any  pt  thof  Not  to 
witht  the  consent  in  writg  of  the  landlords.  S^^ieT 

8.  The  landlords  to  have  a  rt  of  re-entry  on  non-paymt  of  without 
the  rent  for  21  days,  or  breach  of  any  of  the  tenant's  agrmts.     p^^^^  ^^ 

And  the  landlords  hby  agree  with  the  tenant  as  follows : —     re-entry. 

9.  That  he,  duly  paying  the  rent  &  pformg  the  agrmts hinbfe  landlords 
contd,  may  peaceably  hold  the  sd  premes  durg  the  period  afsd  quiet  en- 
without  any  disturbce  by  the  landlords  or  any  pson  claimmg  Joy™®"^ 
under  them. 

10.  To  PAT  all  rates,  taxes  &  outgoings  whatsr,  whether  psnt  To  pay 
or  future,  in  respt  of  the  sd  bldg  &  premes.  ***^" 

11.  To  KEEP  the  hall,  staircase  &  passages  properly  lighted.  To  keep 

12.  To  MAINTAIN  (fekeep  the  outside  main  walls  &  timbers  of  ^  !'   * 

,  .  To  keep 

the  sd  bldg  &  the  passages,  stairs  (c),  &  conveniences  intd  for  ontsiUe, 

-   Ac,  in 

• 

(b)  As  to  tbifl  coYenant,  see  ante,  p.  699,  note  (c),  and  oases  there  referred  ' 
to. 

(c)  See  MaUr  ▼.  Hancock,  [1893]  2  Q.  B.  177. 
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pRRo.  III.  the  common  use  of  the  occupants  in  good  repair  &  in  a  clean, 
pper  &  sanitary  condon,  with  power  to  enter  on  the  sd  premes 
for  the  pposes  of  this  claase. 

IS.  To  PROVIDE  at  their  own  cost  a  safft  supply  of  water  for 
the  premes.    As  wits,  &c. 

\Schdle  of  fixtures  andfittffs  helongg  to  the  landlords.'] 


To  provide 
wiitcr. 


pRBC.  nr. 


Parties. 


Agreement 
to  let. 

Parcels. 


Term. 


Reserva- 
tion of 
rent. 

As  to 

agreements 
for  Jeaiies. 


IV. 

AGREEMENT ybr  lease  of  House  in  Town  (a). 


AGBMT  made  this 


day  of ,  Betn  A.,  of,  &c.,  hin- 


after  called  the  landlord,  wch  expression  shl  include,  &c.,  see 
p.  678,  of  the  one  pt,  &  B.,  of,  &c.,  hinafter  called  the  tenant, 
wch  expression  shl  include,  &c.,  of  the  other  pt. 

1.  The  landlord  agrees  to  grt  &  the  tenant  agrees  to  take 

a  lease  of  All  that  messe  situate  &  being  No. in 

street  in  the  parish  of ,   in  the  coy  of  ,   ^ith  the 

appurts  thof,  &  the  use  of  the  fixtures  now  in  [&  intd  to  be 
fixed  in]  or  about  the  sd  messe  &  premes  &  parlarly  descd  in 

the  schdle  hto.  For  the  term  of yrs  from  the day 

of (t),  [determinable  at  the  option  of  the  tenant  at  the 

expiron  of  the  first or yrs  of  the  sd  term  on  givg  six 

calr  months'  previous  notice  in  writg  to  the  landlord,]  At  the 


(a)  This  precedent  and  the  foUowing  one  are  inserted  for  use  where  the 
preparation  of  the  lease  itself  must  for  any  reason  be  deferred,  but  if  the 
granting^  of  the  Uase  is  not  to  be  oontingent  on  anything  to  be  previonsly 
done  by  the  tenant  (such  as  the  erection  of  bmldings),  it  is  better  to  dis- 
pense with  a  preliminary  agreement  and  grant  the  lease  at  once,  there  being 
no  difference  in  the  stamp,  and  a  tenant  under  an  agreement  for  a  lease 
being  now  practically  a  tenant  for  the  whole  term  as  if  the  lease  had  been 
actuaUy  granted  :  see  WaUh  y.  LonadaU,  21  Ch.  D.  9 ;  and  s.  14  of  the  C.  A. 
1881,  applies  where  the  lessee  has  become  entitled  to  have  his  lease  granted 
(see  C.  A.  1892,  s.  5,  settling  the  question  raised  in  Bwain  ▼.  AyrtM,  21  Q.  B.  D. 
289 ;  and  commented  on  by  Cotton,  L.  J.,  in  LowfKer  y.  Heavtr,  41  Ch.  D. 
248,  at  p.  264. 

As  to  the  effect  of  a  collateral  representation  that  adjoining  houaee  are 
subject  to  restriotiye  covenants,  see  Martin  ▼.  Spicer,  34  Ch.  D.  1, 14  App. 
OaB.  12. 

(b)  See  Mar$hall  y.  Berridge,  19  Ch.  D.  233. 
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yrly  rent  of  JE ,  payable  qrtly  on  the day  of ,  &c.,    pr«c.  iv. 

or  "  the  usual  qtr  days,"  in  every  yr  durg  the  sd  term,  witht 
any  dedon  except  for  [land  tax  &]  landlord's  ppty  tax,  the  first 

paymt  thof  amtg  to  £ to  be  made  on  the day  of 

,  the  tenant  to  pay  &  dischge  all  rates,  taxes,  &  assessmts, 

<b  outgoings  whatsr,  whether  parliamentary,  parochial,  local, 
or  orwise,  wch  are  now  or  shl  at  any  time  durg  the  sd  term  be 
payable  by  landlord  or  tenant  in  respt  of  the  sd  premes  or 
any  pt  thof  except  [land  tax  &]  landlord's  ppty  tax. 

2.  The  lbase  to  contain  covts  on  the  pt  of  the  tenant  To  Lease  to 
pay  the  rent  &  all  rates,  taxes,  assessmts,  &  outgoings  except  covenants. 
as  afsd  :  To  paint  the  external  wood  &  iron- work,  &  other  pts  To  pay 
previously  painted  with  two  coats  of  good  oil  colour,  &  clean  **®°*»  ^• 
&  colour  the  external  pts  usually  coloured  once  in  every  three  ^°  ^*"** 
yrs  [at  the  same  time  as  &  to  correspond  with  the  adjoing 
houses],  &  to  paint  the  inside  with  two  coats  of  good  oil  colour 
once  in  every  seventh  yr :  To  keep   the  sd  premes   &   the  To  keep  in 
fixtures  thrin  durg  the  term,  &  to  yield  the  same  up  at  the  '^p**'* 
expiron  thof  in  a  perfect  &   tenantable  state  of  repair:  To  Permit 
permit  the  landlord  to  enter  &  inspect  the  state  of  repair  &  to  enteAnd*^ 
repair  on  notice :  Not  to  assn  or  underlet  the  premes  witht  ^i®'*'- 
the  consent  in  write  of  the  landlord  [provd  that  such  consent  ^^\  *°  . 

^^  ^^  assign,  4c. 

shl  not  be  withheld  to  an  assnmt  or  underlettg  to  a  respectable  without 

&  responsible  pson] :  Not  to  make  any  alteron  in  the  premes  ^'**®"**- 

witht  such  consent  as  afsd :  [Not  to  use  the  same  or  any  pt  alter. 

thof  orwise  than  as  a  private  dwg-house  :  Not  to  exhibit  any  To  use  as 

bill  or  placard  on  or  about  the  premes  intimatg  or  givg  notice  Ce  only. 

that  any  pt  less  than  the  whole  of  the  sd  premes  is  or  will  be  ^ot  to  let 

to  let :  Not  to  put  up  in  or  upon  or  affix  to  any  pt  of  the  ^o<*«i»g»- 

premes  any  writg  or  notificon  of  any  profession,  trade,   or  f^ft^Hr 

business  whatsr :  Not  to  allow  any  sale  by  auction  upon  the  profession. 

premes  witht  such  consent  as  afsd:  To  insure  in  the  sum  of  ?°***^, 

''  hold  sales 

£ at  the  least,  or^  "  to  the  full  value,"  or,  "  to  three-  by  auction. 

fourths  of  the  full  value,"  in  the office  or  some  other  To  insure. 

responsible  office  in  London  or  Westminster  in  the  jt  names 
of  the  landlord  &  tenant,  &  to  produce  the  policy  &  rect  for 
the  last  premium  when  required,  &  in  the  event  of  fire  forth- 
with to  lay  out  the  amt  reced  from  the  insce  office  in  rein- 
statg  the  premes,  &  to  make  good  any  deficiency  out  of  the 
tenant's  own  moys]:  [Aiyd  all  other  reasble  covts  wch  are  other 


718 


LEASES  (houses),   ETC. 


usual 
coYenants. 

LftDdlord 
to  insure. 


PBEC.  IV.    commonly  contd  in  the  leases  on  the este  (a),  or,  "to  be 

determined  in  case  of  dispute  by  the  landlord's  solor  "]. 

8.  [//"  the  landlord  insures,  add  in  lieu  of  the  aboi-e  proron 
for  insce,  The  landlord  to  insure  the  sd  house  &  premes  agst 
fire  in  a  responsible  office  in  London  or  Westminster  [&  the 
expse  thof  to  be  pd  by  the  tenant  to  the  landlord  on  demand] 
&  in  the  event  of  fire  the  amt  reced  from  the  insce  office  to 
be  forthwith  laid  out  in  reinstatg  the  premes]. 

4.  The  landlord  to  have  a  rt  of  re-entry  on  non-paymt  of 
the  rent,  whether  legally  demanded  or  not,  for  twenty-one 
days  after  the  same  shl  have  become  due,  or  on  breach  of  anj 
of  the  tenant's  covts. 

5.  The  landlord  shl,  whenever  required,  exte,  &  the  tenant 
shl  whenever  required,  accept  &  exte  a  counterpt  of  a  lease  of 
the  premes  upon  the  terms  &  condons  afsd,  such  lease  & 
counterpt  to  be  prepared  by  the  solor  of  the  landlord  at  the 

expse  ((•)  of  the  tenant  [not  exceedg  M ,  exclusive  of  stamp 

duty,  or,  "  the  scale  chge  "],  &  the  landlord's  title  shl  not  be 
required  to  be  shown  (rf). 

Vntii  6.  Until  the  sd  lease  is  exted  the  sd  pties  shl  be  bound  by 

'execution 


Power  of 

re-entiy 

(6). 


Lease  to  be 
executed 
•on  demand. 


Title  to  be 
shown  on 
contract  to 


(a)  This  is  better  than  saying  ^*  usual  "  coYenants.  As  to  what  are 
usual  covenants,  see  27  Sol.  J.  129, 142, 159, 177 ;  Stroud,  Judicial  Dictionary, 
844 ;  Crosse  v.  Morgan,  37  W.  R.  548  j  Re  Lander,  [1892]  3  Ch.  41 ;  ante, 
p.  694,  note. 

(h)  See  ante,  p.  701,  note. 

(c)  See  Elph.  Introd.  229. 

(d)  By  the  V.  &  P.  Act,  1874  (37  &  38  Vict.  c.  78),  s.  2,  (1)  (where  it  will 
be  noted  that  the  expression  "  contract  for  sale  "  is  used  in  its  largest  sense 
so  as  to  include  a  lease,  as  being  a  sale  pro  tanio)  and  the  C.  A.  1881,8. 3  (1). 

^^rant  lease    ^i^^gj.  g,  contract  to  grant  a  lease  or  underlease  for  years  the  lessee  is 
t_.g  precluded  from  calling  for  the  title  to  the  freehold,  but  in  the  case  of  an 

underlease  is  not  precluded  from  calling  for  the  lessor's  leasehold  title ;  bj 
the  C.  A.  1881,  s.  18,  under  a  contract  to  grant  a  lease,  where  the  lessor 
holds  by  under-lease,  so  that  the  lease  is  a  sub-sub-lease,  the  lessee  is 
precluded  from  calling  for  the  title  to  the  head  lease,  but  not  from  calling 
for  the  sub-lease  (see  Gosling  v.  Wool/,  [1893]  1  Q.  B.  89) ;  the  effect  being 
that  an  intending  underlessee  may  always,  unless  barred  by  the  contnict, 
call  for  the  lease  under  which  his  lessor  immediately  holds. 

An  agreement  for  a  lease  of  land  with  an  easement  is,  as  well  as  to  the 
easement  as  the  land,  an  agreement  for  a  lease  of  land,  and  falls  within 
s.  2  (1)  of  the  V.  &  P.  Act,  1874;  Jones  v.  Watts,  43  Ch.  D.  574. 

By  the  S.  L.  A.  1882,  s.  31  (4),  a  contract  for  a  lease  under  that  Act  is  not 
to  form  part  of  the  title  to  the  lease  when  granted  ;  and  by  the  €.  A.  1882, 
fl.  4,  the  same  is  enacted  as  to  all  leases  under  powers. 
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the  covts  &  provonB  hinbfe  mentd  &  agrd  to  be  contd  in  such 
lease  as  if  the  same  were  actually  exted.    In  wits,  &c. 

[^ScluUe  qffixtures.l 


PBBO.  IT. 


covenants 
in  lease  to 
be  binding. 


V. 

AGEEEMENT  for    Underlease    of  House    in  Town,     p»»c-  v. 
Variations,  where  other  Property  is  comprised  in 
the  Head  Lease  (/)• 

AGBMT  made  this day  of  ,  Betn  A.,   of  &c.  Parties. 

(hinafter  called  the  "landlord,"  wch  expression  shl  include 


(/)  In  framing  underleases  the  express  obligation  must,  of  coarse,  be  As  to 
imposed  on  the  nnderlessee  of  observing  snch  of  the  covenants  of  the  head  frame  of 
lease  as  must  necessarily  be  observed  by  the  tenant  in  possession  to  prevent  ^°^^'~ 
a  forfeiture,  such  as  covenants  relative  to  the  mode  of  using  the  premises ;  ^^^^' 
and  the  covenants  of  the  underlease  should  be  so  framed  as  to  arm  the 
lessor  with  the  means  of  seeing  that  the  covenants  of  the  head  lease,  so  far 
as  they  are  to  be  imposed  on  the  nnderlessee,  are  duly  performed,  and  of 
enforcing  such  performance  by  action,  with  the  right  of  re-entry  in  default. 
The  proper  and  usual  course  is  to  repeat  such  of  the  superior  covenants  as 
are  to  be  performed  by  the  underlessee  verbatim,,  or  (to  save  expense  where 
the  superior  lease  is  too  lengthy)  in  substance,  with  the  necessary  modifica- 
tions ;  thus  if  the  head  lease  contains  a  covenant  by  the  lessee  to  repair  on 
notice,  the  tmderlease  should  contain  a  covenant  by  the  underlessee  to 
repair  on  notice  given  either  by  the  head  lessor  or  sub-lessor^  and  the  right 
of  entry  to  view  the  condition  of  the  premises  and  any  other  similar  right 
should  be  reserved  both  to  the  head  lessor  and  sub-lessor.  And  it  is  some- 
times desirable  to  add  a  general  covenant  for  the  performance  and  obser- 
vance by  the  underlessee  of  all  the  covenants  of  the  head  lease,  so  far  as 
th^  relate  to  his  premises,  except  the  covenant  for  payment  of  rent,  and 
any  others  intended  to  be  excepted  ;  and  (in  order  that  the  loss  of  the  head 
lease,  and  not  merely  the  inunediate  damage  arising  from  the  breach  of  the 
particular  covenant,  may  be  the  measure  of  damages  in  an  action  against 
the  underlessee  for  causing  the  forfeiture  of  the  head  lease)  an  express 
covenant  not  to  do  anything  whereby  the  head  lease  may  be  forfeited. 
This  was  the  more  important,  as  an  underlessee  of  part  of  demised  property 
could  not  obtain  relief  under  s.  14  of  the  0.  A.  1881,  against  forfeiture  for 
breach  of  a  covenant  contained  in  the  head  lease ;  Buri  v.  Qray,  [1891] 
2  Q.  B.  98.  But  such  relief  can  under  the  C.  A.  1892,  s.  4  (and  see  5)  now  be 
obtained^  by  means  of  an  carder  vesting  in  the  underlessee  the  whole  term  of 
the  lease.  On  the  other  hand  (unless  the  under-lease  is  at  a  rack-rent),  it 
is  proper  that  the  sub-lessor  should  covenant  to  pay  the  ground  rent,  and 
perform  such  others  (if  any)  of  the  covenants  of  the  head  lease  as  are  to  be 
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pBBc.  V.  his  exB,  ads,  &  assns,  when  the  context  so  admits),  of  the 
one  pt,  &  B.,  of,  &c.  (hinafter  called  the  "  tenant,"  wch  ex- 
pression shl  inclade  his  exs,  ads,  &  assns  where,  &c.),  of 
the  other  pt. 
Agreement  1.  The  LANDLORD  agrees  to  grt  &  the  tenant  agrees  to  take 
(a)  a  lease  of  All  that  messe,  &c.,  situate  &  being  &c.,  in  the 

parish  of ,  in  the  coy  of ,  with  the  appurts  thof,  wch 

are  held  [togr  with  other  hds]  by  the  landlord  under  a  lease 

(hinafter  called  the  head  lease)  dated,  &c.  [Togr  with  the 

fixtures  descd  in  the  schdle  hto,  &  all  other,  if  any,  fixtures 

Term.         now  in  or  about  the  sd  messe  &  premes],  For  the  term  of 

yrs  from  the day  of ,  At  the  rent,  &c.,  see 

last  precedent. 
Lease  to  2.  The  LEASE  shl  [be  subjt  to  the  reservons  follg,  namely : 

covenants     ^<^'*<^  speciff/  veserrojts  in  head  lease,  &  shl]  contain  covts  by  the 
similar  to     tenant,  &c.,  here  specif u  covts  in  the  head  lease  icith  the  varumi 

those  m  »  '  x      »/ .' 

head  lease,  indicated  in  the  note,  hist  poffc,  iC  any  further  covts  required 
[or,  shl  contain  covts  by  the  tenants  similar  to  those  contd  in 
the  head  lease  [so  far  as  the  same  are  applicable  to  the  premes] 
with  the  various  rendered  necy  by  the  diflfce  in  the  circes,  4 
so  that  the  landlord  or  the  superior  landlord,  as  the  case  may 
require,  shl  be  named  as  the  pson  to  give  any  notice  or 
consent  thrin  mentd  (h),  &  with  the  exception  of  the  covt  for 
paymt  of  rent,  &c.,  here  specify  any  covts  wch  are  inappropriate 
And  shl  also  contain  covts  by  the  tenant,  [Jiere  specify  any  covts 
not  contd  in  the  head  lease,"]  &  a  covt  to  pform  &  observe 
&  to  indemnify  the  landlord  agst  the  covts  of  the  head  lease 
so  far  as  the  same  are  applicable  to  the  premes  other  than 


performed  by  him,  and  also  to  produce  the  head  lease,  and  (if  the  latter 
comprises  other  property)  to  perform  the  covenants  thereof^  so  far  as  they 
relate  to  snch  other  property.  See  Elph.  Introd.  p.  272 ;  Hatfwood  t.  Silber, 
80  Ch.  D.  404. 

As  to  the  effect  of  a  breach  by  the  underlessee  of  restrictive  covenaots 
in  the  head  lease,  see  Hall  v.  Ewin,  37  Ch.  D.  74. 
Licence  of         (a)  If  the  licence  of  the  superior  landlord  to  the  onderlease  has  to  be 

obtained,  add  here :—"  subjt  to  the  licence  of  the  superior  land- 
lord being  obtained  at  the  cost  of  the  tenant,  &  provd  the 
same  can  be  obtained  witht  paymt  of  any  fine  or  conson." 

(b)  See  WiUiamton  ▼.  Williamson,  L.  B.  17  £q.  5^,  reversed  9  Cb.  729 ;  Ha/i/' 
wood  V.  SUher,  30  Ch.  D.  404,  which  show  the  desirability  of  specifying' 
the  particular  covenants  to  be  included  or  excluded. 


landlord. 
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the  covt  for  paymt  of  rent  [&  the  other  covts  hinbfe  excepted  J    pbbo.  v. 
&  a  covt  not  to  do,  omit,  or  suflfer  anything  whby  the  head 
lease  may  be  forfeited,  &  also  a  covt  to  allow  the  landlord  to 
enter  on  the  premes  <&  to  pf orm  thron  any  covts  wch  may  be 
necy  to  prevent  a  forfeiture  of  the  head  lease. 

8.  The  landlord  to  have  a  rt  of  re-entry  on   non-paymt  Power  of 
of  the  rent  for  21  days  after  the  same  shl  have  become  due  "■®'^*^' 
whether  legally  demanded  or  not,  or  for  the  breach  of  any  of 
the  tenant's  covts. 

4.  The  landlord  to  enter  into  the  usual  qualified  covt  for  Landlord's 
quiet  enjoyment  [&  to  covt  for  paymt  of  the  ground  rent  &  to  °*^^®""* 
pform  the  covts  of  the  head  lease  wch  are  hinbfe  excepted,  & 

all  the  covts  of  the  head  lease  with  respt  to  the  ppty  thrin 
comprd  <&  not  hby  agrd  to  be  demised,  &  for  prodon  of  the 
head  lease]. 

5.  The  landlord  when  required  shl  exte,  &c.,  continue  as  in 
last  Precedent,  Nos.  5  d  6.     As  wits,  &c. 

[^Schdle  ofjixtures.^ 


VI. 

AGREEMENT  for  Letting  a  Furnished  House  (c).  PRwjn. 

AGEMT   made   the  day  of  ,  Betn  A.,    of,   &c.  ^*^^«- 

(hinafter  called  the  landlord),  of   the  one  pt,  &  B.,  of,   &c. 
(hinafter  called  the  tenant),  of  the  other  pt. 

(c)  It  might  be  better  to  reserve  a  separate  rent  for  the  furniture,  lest  As  to 
by  the  death  of  the  lessor,  or  by  a  mortgagee  of  the  house  entering  into  severance 
posBession,  Salman  r,  Mathews,  8  M.  &  W.  827,  the  right  to  the  house  and  ^  ^^  ' 
furniture  should  beoome  severed,  as  the  apportionment  of  the  rent  in  that 
case  might  be  difficult.    The  same  remark  applies  in  the  case  of  a  lease  of 
freeholds   and  leaseholds  together.      Where  in  a  formal  lease  a  separate 
rent  is  reserved  in  respect  of  the  furniture,  a  power  of  distress  should  be 
inserted,  see  p.  704  ;  and  5  Dav.  Free.  pp.  31  and  114,  notes ;  Elph.  Introd. 
252. 

There  is  an  implied  warranty  on  letting  a  furnished  house  that  it  is  fit  As  to 
for  habitation  (e.g.,  free  from   vermin,  properly  drained,   &c.).   Smith  v.  implied 
Marrable,  11  M.  &  W.  5  ;  Wilson  v.  Finch-HaUm,  L.  R.  2  Ex.  D.  336  ;  28  Sol.   '^^'^'^'^^y- 
J.  529,  but  not  that  it  shall  so  continue,  Sarson  v.  Roberts,  (1895)  2  Q.  B. 
395.      There   is   no  implied  warranty   in   an   ordinary   lease   of    a  house 
or  buildings  that  the  premises  are  fit  for  the  purpose  for  which  they 
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PBBc.  VI.        1.  The  landlord  agrees  to  let,  &  the  tenant  agrees  to  take 

Agreement  ^^^  Dwo-HOUSE  &  premes,  situate  &  being  No.  ,  in 

to  let.  street,  in   the  parish  of ,  &  coy  of ,  furnished  as 

Paxxseis.  stated  in  the  inventory  contd  in  the  schdle  hto,  For  a  term 

^®"°-  of   [calr  months]  commencg  on  the  -; —  day  of , 

Reserra  &  ending  on  the day  of ,  At  the  [monthly]  rent  of 

renV  ^ ^^   posson   being   taken,  £ on  the  day  of 


&c. 


Tenant  ThE  TENANT  AGREES  ; 

agrees—  g^  To  PAY  the  sd  rent  to  the  landlord  in  mner  afsd. 

To  pay 

rent.  8.  To  REPLACE  &  make  good  all  breakages,  deficiencies,  & 

To  replace    damage  to  the  furniture,  fixtures,  fittings,  &  effects   in   the 
^.    *****    sd  dwg-house  &  premes,  wch  may  happen  durg  the  period 
of  his  tenancy  (except  reasble   use   &  wear   &   damage  by 
accidental  fire). 
To  deliver        4.  At  THE  oxpiron  of  the  sd  tenancy,  to  deliver  up  to  the 
conJution"^  landlord    posson   of  the  premes  with  the  whole  of   the  sd 
furniture  &  effects  accdg  to  the  sd  inventory,  &  in  the  same 
rooms  in  wch  the  same  now  are,  in  as  sound,  perfect  &  clean 
a  condon  as  at  the  commencemt  of   the  sd  tenancy  (except 
as  afsd). 
To  pay  for        [6.  To  PAY  for  the  Washing  of  such  articles  as  may  require 
"*^^«-      washing.] 

To  give  [6.  In  the  event  of  any  infectious  disease  mentd  in  the 

infectious    ^^^  section  of  the  Infectious  Disease  Notificon   Act,   1889, 

diseases,      happeng  in  the  sd  house  durg  the  sd  tenancy  to  give  written 

notice  thof,   &  any  other   informon   wch  may  be  required 

relative  thto,  to  the  landlord  or  his  agent,  bfe  or  immedly  upon 

the  expiron  of  the  tenancy,  &  to  pay  to  the  landlord  the  sum 

of  £ for  the  expses  of  disinfectg  the  premes,  &  replacg 

any  articles  &  things  the  destron  of  wch  may  be  rendered 
necy  by  such  illness,  &  in  case  of  default  in  givg  such  notice 

as  afsd,  to  pay  to  the  landlord  in  addon  the  sum  of  £ as 

liquidated  damages  (a)]. 

are  to  be  used,  see  Manchester,  S^c,  Co.  v.  Carr,  5  C.  P.  D.  507 ;  Murray  y. 
Mace,  8  Ir.  Be.  C.  L.  396 ;  or  that  thej  ai-e  reasonably  fit  for  habitation  or 
occupation,  see  Hart  v.  Windsor,  12  M.  &  W.  68;  except  in  the  case  of 
artizans'  dweUinga ;  see  53  &  54  Vict.  c.  70,  8.  75  (repealing  but  re-enactiiig 
48  &  49  Vict.  c.  72,  s.  12);  Walker  v.  Hobhs,  23  Q.  B.  D.  458. 

(a)  See  p.  225,  note ;  53  <Sb  54  Vict.  c.  34,  s.  7 ;  and  as  to  London,  54  &  55 
Vict.  c.  76,  as.  55,  65. 
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7.  Not  to  assn,  underlet,  or  pt  with  his  intt   under   this  pua  vi. 
agrmt  witht  the  written  consent  of  the  landlord.  Not"to" 

8.  The  landlord  agrees  to  pay  the  superior  rent  &  all  rates,  "signi  &c. 
taxes,  insce,  &  other  outgoings  payable  in  respt  of  the  premes  J^^iord 
durg  the  sd  tenancy,  except  the  gas  rate  wch  is  to  be  pd  by  saperior 
the  tenant.  "''*'  ^ 

9.  In  case  of  non-paymt  of  rent  or  breach  of  this  agrmt  by  Power  of 
the  tenant,  the  landlord  shl  be  at  liberty  to  re-enter  &  take  ^)^°^^ 
posson  of  the  premes,  witht  prejudice  to  his  rt  to  recover  all 

rent  then  in  arrear  &  any  damages  for  breach  of  this  agrmt. 

As  WITS,  &c. 

[^Schdle  of  furniture}. 


vn. 

AGREEMENT  for  Letting  Furniture,  dtc,  to  Hire.  preo.  vn. 

AGRMT  made  the  day  of ,  Betn  A.,  of,  <fec.,  of  Parties, 

the  one  pt,  &  £.,  of,  &c.,  of  the  other  pt. 

1.  The  sd  A.  shl  let  to  hire  to  the  sd  £.,  The  furniture,  Agreement 
fixtures,  goods,  &  effects,  set  forth  in  the  schdle  or  list  hrunto  ^ 
annexed  (wch  are  now  in,  upon,  or  about  the  house  &  premes 
known  as,  &c.,  in  the  occupon  of  the  sd  B.,  but  are  the  ppty 

of  the  sd  A.),  At  the  rent  of  £ per  calr  month,  &  so  Reserva- 

in  proportion  for  any  less  period  than  a  month,  to  be  paid  by  ^^^^^^ 

the  sd  B.,  to  the  sd  A.,  on  the  day  of in  every 

month,  the  first  monthly  paymt  thof  to  be  made  on  the 

day  of next. 

2.  The  sd  B.  hby  agrees  with  the  sd  A.,  at  all  times  durg  Tenant  to 
the  sd  lettg  to  hire  of  the  sd  eflFects,  to  keep  the  same  in  a  ^^-^ 
good  &  perfect  state  of   repair   &   condon  in  every  respt  & 
insurd  agst  fire  to  their  full  value  in  some  respectable  office,  insure. 
&  whenever  required,  to  produce  the  policy  of  such  insce  &  the 

rect  for  the  last  premium  to  the  sd  A.,  &  also  to  replace  Replace 

such    of    the   sd  effects   as   may  be   broken,    destroyed,  or  ^'°K®° 
damaged    (by   whatsr   means),   with    other   articles    of    eql 

value,  &  not  to  remove  the  sd  effects  or  any  pt  thof  from  the  Not  to 


remove  or 


(b)  See  ante,  p.  701,  note. 
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PBEO.  vn. 

part  with 
famitare, 
fto. 

Power  of 
re-entiy 
without 
notice  (a). 


sd  house  &  premes,  nor  to  underlet,  lend  or  pt  with  the 
posson  of  the  same,  eir  directly  or  indirectly,  to  any  pson  or 
psons  whomsoever  witht  the  previous  written  consent  of  the 
sd  A. 

8.  Provd  always  that  the  sd  A.  may  at  any  time  witht 
givg  any  previous  notice  to  the  sd  B.,  put  an  end  to  the 
sd  lettg  to  hire,  &  may  thrupon  enter  upon  the  premes  or 
any   pt   thof ,   &   remove  -  &  carry  away  the  sd  effects.    As 

WITS,  &c. 

ISchdle.'] 


RIO.  vin. 


Parties 


Wit- 
neaseth. 

Demise. 
Parcelfl. 


Haben- 
dam. 


vni. 

LEASE  of  a  DwELLiNO-HoysE  in  a  Town  for  Twbkty- 
ONB  Years,  vnth  Ordinary  Covenants.  Vabutions 
where  the  House  is  to  be  used  as  a  Shop,  when  it « 
sitiuite  in  a  Private  Boad,  or  in  a  Square,  where  tht 
Lease  is  Determinable  by  Lessor  or  Lessee  or 
Both,  where  the  Lessor  is  to  Insure,  and  where  tht 
Lessor  ha^  other  Property  Adjoining  (b). 


THIS  INDEE,  made  the 


day  of 


Betn  a.,  of, 


&c.,  hinafter  called  the  lessor,  wch  expression  shl  include,  &c., 
see  p.  673,  of  the  one  pt,  &  B.,  of,  &c.,  hinafter  called  the 
lessee,  wch  expression  shl  include,  &c.,  of  the  other  pt, 
WITNETH  that  in  conson  of  the  rent  [s],  covts  &  condons 
hinafter  reserved  &  contd  &  on  the  pt  of  the  lessee  to  be  pd, 
pformed,  &  observed,  the  lessor  doth  hby  demise  unto  the 
lessee  All  (c)  that  messe  or  tenemt  situate  &  known  as  No. 

in Eoad  [Street  or  Square]  in  the  parish  of , 

in  the  coy  [city]  of   (d).  To  hold  the  same  Unto  the 


(a)  The  licence  to  enter  is  not  assignable  by  the  lessor;  E*  parte 
Bawlings,  22  Q.  B.  D.  193. 

(b)  For  variations  for  leases  granted  under  powers  and  for  several  lessors 
and  lessees,  and  other  special  cases,  see  "Lbasss,  Miscellanxoxts." 

(c)  For  other  forms  of  parcels,  see  p.  386,  form  m.,  and  p.  675.  For 
addition  where  use  of  public  garden  is  included,  see  p.  676. 

(d)  If  the  house  is  situate  in  a  private  road,  add  here,  **togr  with, 
&C.,  rt  of  way,  p.  676,  form  Vli.  Where  adjoining  property 
belongs  to  the  vendor,  insert  here,  reservon  of  rt  of  drainage^  p.  677, 
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lessee  from  the day  of for  the  term  of  twenty-one  prm.  vm. 

yrs  [determinable  as  hinafter  mentd],  Reservon  of  rent,  p.  679, 
[if  lessor  insures  at  expse  of  lessee  add  insce  rent,  p.  681]  if  so 
agrdy  penal  rents,  p.  681 :  And  the  lessee  doth  hby  for  himself  LMsee's 
&  his  assns,  covt  with  the  lessor  (e)  in  mner  foUg,  that  is  to  ®**^*°*°**' 
say,  to  pay  rent,  p.  682 ;  d  rates  d  taxes,  p.  682 ;  to  paint  ovt- 
side,  p.  688 ;  d  inside,  p.  684 ;  to  keep  in  repair,  p.  684  (/) ; 
to  deliver  up  at  end  of  tenancy  in  good  repair,  p.  686  ;  to  permit 
lessor  to  enter  d  view,  d  to  repair  on  notice,  p.  687 ;  [power  to 
lessor  to  repair  on  default  of  lessee,  p.  687]  (g),  [to  insure  d 
rebuild  in  case  of  fire,  p.  688  (fe)]  not  to  make  alterons  in 
premes,  p.  691  (i) ;    not  to  create  nuisce,  p.  698  [not  to  assn  [or 


d  if  pper,  reservon  of  general  rts  d  rt  to  rebuild  or  repair 

adjacent  bldgs,  p.  678. 

(e)  The  covenants  may  be  somewhat  shortened  by  numbering  them  and 
proceeding  from  here  as  follows,  the  consequential  alterations  being  made 

thronghout:  ''that  the  lessee  will  at  all  times  durg  the  sd 
term,  or  '  tenancy/  duly  observe  &  pform  all  the  covts  & 
provons  follg  (that  is  to  say),  1.  will  pay,  &c.*' 

(/)  If  the  landlord  is  to  do  the  ontside  x>ai2iting  and  repairs,  omit  the 
coTenant  by  the  lessee  to  jmint  ontside ;  and  at  the  end  of  the  covenant  to 

keep  in  repair,  the  words,  "  except  such  repairs  as  are  hby  agrd  to 

be  exted  by  the  lessor,"  and  insert  among  the  lessor's  coTenants  the 

ooYenant  to  paint  outside,  p.  683,  d  to  repair  outside,  p.  697. 
(g)  Where  the  property  is  situate  in  a  private  road  or  square,  add  here, 

covt  to  pay  proportion  of  expse  of  maintaing  roads,  sewers,  dc, 
p.  686,  or  square,  p.  686,  mutatis  mutandis.  Where  adjoining 
property  belongs  to  the  lessor,  insert,  if  required,  power  to  lessor  to 

enter  to  repair  adjoing  premes,  p.  688. 

(h)  If  the  lessor  is  to  insure,  this  covenant  wiU  be  omitted,  and  if  so 
agreed  substitute  the  covenants,  to  repay  the  lessor  the  sums  pdfor 
insce,  p.  688,  and  not  to  do  anything  to  increase  the  rate  of  insce, 

p.  690.    If  the  house  is  to  be  used  as  a  shop,  add,  if  so  agreed,  the  provi- 
sions, ^br  insce  of  the  windows  against  accident,  p.  689,  note  (/)• 
(i)  If  adjoining  property  belongs  to  the  lessor,  insbrt  here  if  required, 

covt  to  use  as  private  dwg-house  only,  p.  698,  not  to  do  any  act 
to  the  damage  or  annoyce  of  the  lessor  or  his  tenants,  p.  693,  to 
permit  lessor  to  lay  down  gas  d  water-pipes,  dc,  in  connon  with 
adjoing  ppty,  p.  696.  If  the  house  is  to  be  used  as  a  shop,  instead  of 
the  covenant  to  use  aa  a  private  house,  insert  if  required  covt  not  to  carry 
on  offensive  trades,  p.  698. 
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Lessor's 
coTenantH. 


PRBC.  VIII.  underlet]  tvitht  licence,  p.  694,  or  to  give  notice  of  asmmUj 
p.  695]  ;  Proviso  for  re-entry ,  p.  701  {Proviso  for  cesser  of  rent 
on  destron  by  fire,  p.  708]  :  And  the  lessor  doth  hby  [for 
himself  &  his  assns]  covt  with  the  lessee  [to  insure  d  rebuHd  in 
case  of  fire,  p.  698]  ;  for  quiet  enjoymt,  p.  698  [Power  to  lessee 
or  lessor  or  both  to  determine  lease  at  end  of  first  seven  or 
fourteen  yrs,  pp.  704,  705],     Ik  wits,  &e. 


PREC.  IZ. 


Parlies. 


Wil- 
nesseth. 


Demise. 
Parcels. 


Haben- 
dum. 


IX. 

LEASE  of  a  Newly  Erected  House  for  Ninbtt-ninb 
Years  to  a  Builder's  Nominee  (a).  Vablltions 
ivhere  the  House  is  Unfinished  (fe). 


THIS  INDEE,  made  the day  of 


Betn  a.,  of,  &c., 


hinafter  called  the  lessor,  wch  expression  shl  include,  &c.,  see 
p.  678,  of  the  first  pt,  B.,  of,  &c.,  builder,  of  the  second  pt,  & 
C,  of,  &c.,  hinafter  called  the  lessee,  wch  expression  shl 
include,  &c.,  of  the  third  pt,  WITNETH  that  m  conson  of  the 
expse  incurred  [and  to  be  incurred]  by  the  sd  B.  in  erectg  the 
messe  hby  demised,  &  of  the  sum  of  £  —  now  pd  to  the  sd 
B.  by  the  lessee  (the  rect,  &c.)»  &  of  the  rents  &  covts  on  the 
pt  of  the  lessee,  &  condons  hinafter  reserved  &  contd,  the 
lessor,  by  the  diron  of  the  sd  B.,  doth  hby  demise  unto  the 
lessee  All  that  pee  of  land  situate  on  the  south  side  of  a  new 

road  or  street  intd  to  be  called Street  (c),  &  All  (d)  that 

messee  or  dwg-house  &  out-bldgs  erected  or  now  in  course  of 
eron  on  the  sd  pee  of  land,  &  called  or  intd  to  be  called  No. 
, Street,  referee  to  plan,  p.  675,  form  ii.,  To  hold 


(a)  As  to  building  leases  under  the  S.  L.  Acts,  see  p.  736,  note,  p.  7 
note. 

(6)  For  the  ysfiations  where  the  house  is  situate  in  a  private  road  or 
square,  and  where  it  may  be  used  as  a  shop,  and  where  the  vendor  has  other 
adjoining  property,  see  the  last  Precedent ;  and  for  the  yariations  for  a 
lease  granted  under  a  power  and  for  several  lessors  and  lessees  and  other 
special  cases,  see  "  Lsasss  (MiscsLLikNsous)." 

(c)  In  the  case  of  proposed  new  roads,  care  should  be  taken  to  define 
what  rights  of  way  are  intended  to  be  granted,  see  Etpley  v.  Wilka,  L.  B. 
7  Ex.  298. 

(d)  See  p.  724,  note  (c). 
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the  same  Unto  the  lessee  from  the day  of [now  last    pebo.  a. 

past]  for  the  term  of  ninety-nine  yrs,  reaervon  of  rent  of  a 

peppercorn  durg  first yrs   db  aftwds  of  £ ,   p.  680, 

form  IV.  \insnrce  rent,  p.  681]  \jf  so  agrd,  penal  rents,  p.  681] : 
And  the  lessee  doth  hby  for  himself,  &c.,  covt  with  the  lessor  Lenee'i 
in  nmer  follg,  that  is  to  say,  to  pay  rent,  p.  682  d-  rates  dc  «>^«n*»*"- 
taxes  affectg  premes,  "or  any  erons  thron  or  addons  fhto," 
p.  682 ;  [i/  liouse,  <ic.,  is  not  complete,  to  finish  it,  p.  690, 
mutatis  mutandis']  (e),  to  cojitiibute  to  expse  of  roads,  setcers, 
dtc,  p.  686 ;  to  paint  outside  c£-  inside  **  the  sd  premes  &  all 
addons  thto,"  pp.  683,  684,  dk  to  repair,  p.  684 ;  to  deliver  vp 
at  end  of  tenancy  in  good  repair,  p.  686 ;  to  permit  lessor  to 
enter  d-  view,  d  repair  on  notice,  p.  687  ;  power  to  lessor  to  take 
inventories  of  fixtures  during  last  seven  yrs,  p.  688  ;  not  to  alter 
premes,  p.  691 ;  to  use  as  private  house,  p.  698,  or,  not  to  cany 
on  offensive  trades,  p.  698  ;  not  to  create  nuisces,  p.  693 ;  to 
insure  d  rebuild  in  case  of  fire,  p.  688 ;  {to  give  notice  of  assnmts 
of  lease,  "p,  695;  7wt  to  assn  or  underlet  durg  the  last  7  yrs 
witht  licence,  p.  694] ;  power  of  re-entry,  p.  701 :  And  the 
lessor  doth  hby  (/)  covt  with  the  lessee,  foi-  quiet  enjoymt, 
p.  698.     In  wits,  «&c. 


X. 

UNDEKLEASE    of  a    House    in    Town.      Variations    p"o.  x. 
where    Other   Property   is  comprised   in    the   head 
Lease  (g). 

THIS  INDRE,  made,  &c.,  Betn  A.  of,  &c.,hinafter  called  Parties. 
the  lessor,  wch  expression  shl  include,  &c.,  see  p.  673,  of  the 

(e)  As  to  the  necessity,  where  the  lease  is  gpranted  nnder  a  power,  that 
the  lessee  should  covenant  to  erect  or  complete  the  building,  see  Hallett  to 
Martin,  24  Ch.  D.  624.;  Re  Chavmer,  [1892]  2  Ch.  192.  If  in  that  case  the 
lease  is  not  granted  until  the  buildings  have  been  erected,  it  should,  having 
reg^d  to  those  cases,  be  expressed  to  be  granted  "  in  psuance  of  an 
agrmt  in  this  behalf  dated,  &C."  ;  this  makes  the  agreement  part  of 
the  title  to  the  lease,  which  in  a  lease  by  an  absolute  owner  would  not  be 
the  case.  As  to  what  are  building  or  repairing  leases,  see  the  cases  men- 
tioned above,  and  Truscott  v.  Diamond  Bock  Boring  Co.,  20  Ch.  D.  251. 

(/)  See  p.  697,  note  (c). 

Ig)  See  note,  p.  719.    If  the  licence  of  the  superior  landlord  is  required  Licence  of 
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Lessee's 
corenants. 


one  pt,  &  B.,  of,  &c.,  hinafter  called  the  lessee,  wch  expression 
shl  include,  &c.,  of  the  other  pt,  WITNETH  that  in  conson  of 
the  rent  hinafter  reserved  &  the  covts  hinafter  contd,  the  lessor 
doth  hby  demise  onto  the  lessee,  All  that  messe  or  tenemt, 
&c.,  wch  is  held  [togr  with  other  hds]  by  the  lessor  under  a 
lease  dated,  &c.  [subjt  to  the  reservons  contd  in  the  sd 
superior  lease  of  the  rt,  &c.,  state  reservons y  if  any,  in  superior 
lease:  And  Except  &  reservg  unto  the  lessor,  <fec.,  addond 
reservons f  if  any,  to  sub-lessor"}.  Habendum,  p.  678 ;  Reservon 
of  rent,  p.  679 :  And  thb  lessee  doth  hby  for  himself,  &c., 
covt  with  the  lessor  to  pay  rent,  p.  682 :  And  also,  &c.,  here 
inseH  covts  sijniiar  to  those  in  the  head  lea>se,  or  such  of  them  as 
are  to  be  pformed  by  the  lessee,  substitiUg  throu/fJiout  the  sub- 
lessor for  the  ground  landlord,  db  the  sxih-lessee  for  the  origl 
lessee,  except  that  in  the  covt  to  permit  lessor  to  enter  d-  view  dt  to 
repair  on  notice,  the  power  to  enter  dc  view  will  be  reserved  to, 
and  the  notice  to  repair  ivUl  be  given  by  "  the  lessor,  or  the 
superior  landlord,  &  their  respive  agents,"  add  the  other  covts, 
if  any,  to  be  entered  into  by  the  lessee,  [cC  a  genl  covt  to  pform 
covts  in  head  lease,  other  than  for  paymt  of  rent  dk  any  other 
excepted  covts,  p.  696.  And  also  will  allow  the  lessor  to  enter 
on  the  sd  demised  premes  &  to  pform  thon  any  of  the  covts 
&  agrmts  on  the  pt  of  the  sd  origl  lessee,  contd  in  the  superior 
lease  of  the  sd  premes,  wch  may  be  necy  to  prevent  a  for- 


Bnpenor 
landlord. 


to  the  under-lease,  and  he  is  made  a  party  for  the  pnrpoee,  the  head  lease 
should  be  shortly  recited,  setting  forth  the  covenant  against  assignment 
and  under-letting  with  the  addition  of  the  foUowing  recital :  '^  And  WHAS 

the  sd  X.,  superior  landlord,  has  agrd  to  concur  in  these  psnts 
for  the  ppose  of  givg  his  consent  to  the  underlease  hby  grted  in 

mner  hinafter  expd,"  and  the  demise  wiU  be  expressed  to  be  "  with 

the  consent  (hby  testified)  of  the  sd  X.,"  and  a  proviso  should  be 
added,  ''  that  the  licence  hinbfe  given  by  the  sd  X.  to  this  psnt 
demise  shl  not  be  deemed  to  authorise  any  further  assmut  or 

underlettg."  See  Licsncbs.  If  a  separate  licence  is  given,  which  is 
much  more  usual  and  conyenient,  it  need  not  be  referred  to  in  the  under- 
lease. 

As  to  the  effect  of  the  disclaimer  of  the  head  lease  in  bankraptcy,  see 
references  above,  p.  711. 

In  assessing  the  dajnages  for  breach  of  the  coyenant  to  repair  contained 
in  an  underlease,  which  from  the  terms  used  appears  to  be  an  onderlease, 
the  liability  of  the  lessor  under  his  covenants  in  the  head  lease  must  be 
taken  into  account,  Conquett  v.  Ehhetts,  [1896]  A.  C.  490. 
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feiture  of  the  sd  superior  lease]  :   Provo  Jor  re-entry,  p.  701 :     pbeo.  x. 
And  the  lessor  doth  hby  for  himself,    &c.  (a)  covt  with  the  j^^^^ 
lessee  for  quiet  enjoymt,  p.  699 :  [And  also  will  durg  the  sd  eorenantB. 

term  pay  the  rent  reserved  by  the  sd  indre  of  lease  of  the ^°  ^7 

day  of on  the  first  day  on  wch  the  same  shl  be  payable :  rent. 

And  will  pform  &  observe  the  covts  on  the  pt  of  the  sd  (yrigl  Perform 
lessee,  contd  in  the  superior  lease  to,  here  specify  any  covts  in  j^^^^** 
the  head  lease  wch  are  to  he  pformed  by  lessor  in  respt  of  the  lease. 
demised  premes,  dt  if  the  head  lease  comprises  other  ppty,  add, 
"And  will  (6)  pform  &  observe   all  the  covts,  agrmts,  & 
provons  on  the  pt  of  the  origl  lessee  contd  in  the  superior 
lease  of  the  sd  premes,  so  far  as  the  same  affect  the  premes 
comprd  thrin   &  not  hby   demised."      Statutory  acknmt  <t 
undertakg  by  A.  as  to  prodon  of  superior  lease,  p.  426].     In 
wrrSy  &c. 


XL 

UNDEELEASE  (c)  of  Business  Offices  to  tico  Persons*  as    ^^^'  ^ci. 

Co-partners. 

THIS  INDRE  made,  &c.,  Bbtn  A.,  of,  &c.  (hinafter  called  P^^iee. 
the  lessor,  wch  expression  shl  include,  &c.,  see  p.  678),  of  the 
one  pt,  &  B.,  of,  &c.,  &  C,  of,  &c.,  tradg  in  co-ptnp  under  the 
style  of  Messrs.  B.  &   Go.  (hinafter  called  the  lessees,  wch 
expression  shl  include,  &c.,)  of  the  other  pt :  WITNETH  that  Wit-^^ 
in  conson  of  the  rents  &  covts  by  the  lessees  &  condons  hinafter 
reserved  &  contd,  the  lessor  doth  demise  &  lease  unto   the  Demise, 
lessees.  All  those  four  rooms,  offices  or  apartmts,  situate  &  Parcels. 

being  on  the floor  at  No. in Street,  in  the  coy 

of ,  &  now  &  for  some  time  past  in  the  tenure  or  occupon 

of  the  lessees,  Toor  with  free  ingress,  egress,  &  regress  for  the  Bight  of 
lessees,  their  servants  &  visitors,  to  &  from  the  sd  demised  ^^^' 


(a)  See  p.  697,  note. 

(6)  In  lien  of  this  covenant  the  foUowing  words  may  he  added  at  the  end 

of  the  oovenant  for  quiet  enjoyment,  **  or  OCCasd  by  any  default  or 

neglect  by  the  lessor  or  any  other  pson  in  the  pformce  or 
observce  of  the  covts,  &c."  as  in  the  text, 
(c)  See  p.  719^  note^  and  p.  714,  Free.  III. 
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premes  along  &  through  the  common  staircases  &  passages  of 
the  sd  bldg,  at  all  times  durg  the  term  hby  grtd  betn  the  hours 

of in  the  morng  & in  the  night  on  every  day  in  the 

yr  (Smidays,  Good  Friday,  &  Christmas  Day,  &  all  other  genl 
holidays  &  days  appted  for  public  thanksgivg  or  prayer 
excepted) :  And  the  use,  in  common  with  the  other  psons 
entled  thto,  of  the  water-closets,  lavatories,  &  convenices  on 

the floor  of  the  sd  premes :  To  hold  the  same  Unto  the 

lessees,  as  jt  tenants  as  part  of  their  co-ptnp  este  (a),  from  the 

day  of for  the  term  of yrs.     Reservon  of  rent 

payable  half-yrlt/,  p.  678 :  And  the  lessees  do  hby  for  them- 
selves, &  their  respive  assns  jtly  &  sevlly,  covt  with  the 
lessor,  that  they,  the  lessees,  will,  &c.,  for  paymt  of  rent, 
p.  682 ;  to  paint,  dc,  the  inside  of  premes,  substitiitg  in  this 
clause  d'  subsequently,  for  '*  lessee,"  **  lessees,"  p.  684;  to  keep 
the  inside  of  premes  in  repair,  p.  684 ;  to  deliver  up  in  good 
repair  at  end  of  tenancy  tvith  fixtures,  p.  686 ;  to  permit  lessor  to 
enter  d  view,  &  to  repair  on  notice,  p.  687 ;  not  to  make  any 
alteron  in  premes,  p.  691 ;  to  use  a^  offices  only,  p.  693 ;  And 
ALSO  will  not  allow  clerks  or  servants  to  use  water-closets, 
lavatories,  or  convenices  appropriated  to  the  use  of  ppals: 
Aot  to  assn  ar  underlet  witht  licence,  694 ;  provo  for  re-entry, 
p.  701.  And  the  lessor  doth  hby  for  himself,  &c.,  covt  with 
the  lessees,  to  pay  rates  d  taxes,  p.  697 ;  to  keep  in  repair,  etc., 
p.  698 ;  form  vi.,  or  p.  715  ;  Jbrm  in. ;  to  insure  d  re-build  in 
case  of  fire,  p.  698 ;  for  quiet  enjoy  mt,  p.  698  (ft).     In  wits,  &c. 
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Parties. 


As  to 
building 
leases 
uuder 
S.  L.  Acts. 


AGREEMENT  for  a  Building  Lease.       The  existing 
Buildings  to  be  puU^d  down  and  others  erected  (r). 

AGEMT  made,  &c.,  Betn  A.,  of,  &c.,  lessor,  hinafter  called 
the  lessor,  wch  expression  shl  include  the  pson  or  psons  for 

(a)  In  a  beneficial  lease  use  tbe  form  at  p.  406,  mutaiis  mutandis. 

(h)  See  p.  699,  note. 

(c)  See  ag^reement  for  building  a  hoase,  ante,  p.  1,  and  the  forms  at 
p.  297  et  seq.  As  to  building  leases  under  the  S.  L.  Acts,  see  the  Act  of 
1882,  8.  6  (1),  s.  7,  and  s.  8  (as  to  which  see  ir^fra,  p.  736,  note) ;  and  as  to 
giving  a  right  of  pre-emption,  see  the  Act  of  18P9. 
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the  time  being  entled  to  rece  the  rent  payable  hrunder  where    p&«o.  xn. 
the  context  so  admits  (d),  of  the  one  pt,  &  B.,  lessee,  hinafter 
called  the  tenant,  wch  expression  shl  include  his  exs,  ads,  & 
assns,  where,  &c.,  of  the  other  pt. 

1.  In'conson  of  the  rent  &  agrmts  on  the  pt  of  the  tenant  Agreement 
hinafter  reserved  &  contd,  the  lessor  hby  agrees  to  grt  to  the 
tenant,  or  his  nominee  or  nominees,  at  the  time  &  in  the  mner 

&  subjt  as  hinafter  mentd,  a  lease  of  All  that  pee  of  ground  Parcels. 
on  wch  a  messe  &  bldgs  are  now  erected,  situate,  &c.,  &  with 
the  admeasuremts  &  abuttals  delineated  in  the  plan,  &c.,  Togb 
with  the  messe  &  bldgs  to  be  erected  thron  as  hinafter  provd, 

&  the  appurts  thof  For  the  term  of  yrs,  to  be  computed  Term. 

from  the day  of ,  At  the  yrly  rent  for  the  first  yr  of  Rent. 

such  term  of  £ ,  &  for  every  subseqt  yr  of  £ ,  payable 

[quarterly]  witht  dedon,  except  for  ppty-tax,  &  to  be  in  other 
respts  accdg  to  the  form  of  lease  contd  in  the  schdle  hto  (e). 

2.  The  tenant  shl  at  his  own  cost  with  all  reasble  speed,  Tenant  to 
pull  down  &  remove  the  messe,  bldgs,  <fe  erons  now  standg  &  existing'** 
being  upon  the  sd  pee  of  ground  (/),  &  erect  &  build  thron  in  ^ajj^ings 
a  substantial  &  workmanlike  mner,  with  the  best  materials  of  new  ones. 
their  sevl  kinds,  &  in  conformity  in  every  respt  with  plans, 
elevons,  sections,  &  specificons  already  approved  of  &  signed 

by  the  surveyor  for  the  time  being  of  the  lessor,  &  under  the 
inspon  &  to  the  satisfon  of  such  surveyor,  one  messe  of  the 
first-rate  class  of  bldng  with  all  pper  &  suitable  outbldgs,  offices, 
convenices,  &  appurts,  &  shl  expend  in  bldg  such  messe  & 

premes  not  less  than  the  sum  of  £ ,  the  sd  messe  to  be 

built  &  covered  in  on  or  bfe  the  day  of  &  to  be 

completely  finished  fit  for  habiton  on  or  bfe  the day  of 

,  &  shl  not  at  any  time  durg  the  term  hby  agrd  to  be  grted 

erect  or  build,  or  permit  to  be  erected  or  built,  upon  any  pt  of 
the  sd  pee  of  ground  hby  agrd  to  be  demised  any  messe,  bldg, 
or  eron,  not  conformable  to  the  plans  &  elevons  previously 
approved  &  signed  by  the  sd  surveyor,  nor  make  any  alteron 


(d)  As  to  this  form,  see  p.  678,  note. 

(e)  A  full  form  of  lease  should  be  given  in  preference  to  an  epitome  of 
the  coTenants  and  clauses,  as  the  former  is  lees  likely  to  lead  to  disputes,  and 
is  more  protectiye  to  the  lessor^than  the  latter. 

(/)  As  to  hoardings  see  the  Public  Health  Acts  Amendment  Act,  1890 
<o3  &  54  Vict.  c.  59),  s.  34. 
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01(1 

materials 
to  belong 
to  teaaot. 

Tenant  not 
to  create 
nuisance. 

Compliance 
with  Build- 
ing  Acts, 
&c.  (a). 


Lessor  may 
enter  and 
view. 

Tenant  not 
to  assign. 

Power  of 
re-entry. 


in  the  external  eleven  of  the  sd  messe,  bldgs,  &  erons,  witht 
the  previous  consent  in  writing  of  the  lessor. 

8.  All  the  materials  of  the  sd  messe,  bldgs,  &  erons  wch 
are  to  be  pulled  down  &  removed  as  afsd  shl  become  the 
absolute  ppty  of  the  tenant. 

4.  The  tenant  shl  not  durg  the  progress  of  the  works  or 
aftwds  create  or  allow  any  unnecy  nuisce  upon  the  sd  premes. 

5.  The  tenant  shl  at  his  own  expse  in  the  exon  of  the  works 
afsd  comply  in  all  respts  with  the  Bldg  &  other  Acts,  &  the 
regulons  of  the  local  authorities  &  exte  &  do  all  works  &  things 
required  by  any  such  Acts  or  regulons  relative  thto,  &  pay  & 
indemnify  the  lessor  agst  all  fees,  chges,  penalties,  claims, 
&  expses  to  be  made  or  incurred  thrunder  or  wch  may  be 
payable  for  obtaing  the  approval  of  the  local  authorities  to  any 
of  the  works  or  mres  afsd. 

6.  The  lessor  or  his  agent  may  at  all  reasble  times  enter 
upon  the  sd  premes  &  view  the  state  &  progress  of  the  sd  bldgs 
&  works  &  the  materials  used  &  intd  for  use  thrin. 

7.  The  tenant  shl  not  assn,  sub-let  or  pt  with  the  benefit  of 
this  agrmt  witht  the  previous  consent  in  writg  of  the  lessor. 

8.  Provd  always  that  in  case  the  sd  messe  &  premes  hby 
agrd  to  be  erected  shl  not  be  erected,  covered  in,  com- 
pletely finished  &  made  fit  for  habiton  within  the  respive 
periods  hinbfe  limd  for  such  respive  pposes  accdg  to  the 
stipulons  hinbfe  contd  [in  wch  respt  time  shl  be  of  the  essce  of 
this  agrmt],  or  ia  case  of  any  breach  of  any  of  the  agrmts  or 
stipulons  hrin  contd  &  on  the  pt  of  the  tenant  to  be  pformed 
or  observed  (6),  [or  in  case  any  event  shl  happen  upon  wch  the 
lessor  wd  be  entled  to  re-enter  upon  the  sd  premes  if  the  sd 
lease  had  been  actually  exted  by  virtue  of  the  provo  for  re-entry 
to  be  thrin  contd,]  then  &  in  any  such  case  this  agrmt  shl,  at 
the  option  of  the  lessor,  cease  &  determine,  &  the  lessor  may 
re-enter  upon  &  take  posson  of  the  sd  pee  of  ground  &  premes 
togr  with  all  bldgs  &  erons,  materials,  plant,  &  things 
thron  (c),  witht  makg  to  the  tenant  any  compenson  or  allowce 
for  the  same. 


(a)  See  the  London  Building  Act,  1894  (57  &  68  Vict.  c.  ooxui.). 
orders  as  to  appeals  nnder  the  Acts  are  printed  in  39  Sol.  J.  828. 
(6)  See  Lowther  v.  Heaver,  41  Ch.  D.  248. 
(c)  See  p.  7,  note  (h) ;  p.  9,  note  (b). 
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9.  Provd  also  that  in  case  any  such  default  as  afsd  shl   frso.  xn. 
be  made  in  erectg,  coverg  in,  or  completg  the  sd  messe  &  option^ 
premes  within  the  respive  periods  afsd,  &  the  lessor  shl  elect  lessor  to 
to  enforce  the  specific  pformce  of  the  agrmt,  he  shl  be  entled  umcTfor 
to  fix  such  extended  period  or  periods  for  the  exectg,  coverg  in,  c?™pie- 
&  completg  resply  of  the  sd  messe  &  premes  as  he  shl  think 

fit,  &  in  such  case  this  agrmt  shl  be  read  &  construed  as  if  the 
period  or  periods  so  fixed  had  been  origlly  inserted  hrin 
instead  of  the  period  or  periods  hinbfe  fixed  in  that  behalf. 

10.  Thb  sd  lease  shl  be  grted  &  the  tenant  shl  accept  the  Lease  to  be 
same  &  exte  a  counterpt  thof  when  &  so  soon  as  the  sd  messe  ®^^°^ 

^  on  oompie- 

shl  have  been  completely  finished  &  made  fit  for  habiton,  &  tion. 
the  other  works  hinbfe  agrd  to  be  exted  by  the  tenant  shl  have 
been  exted  in  accordce  with  the  stipulons  hinbfe  contd,  &  a 
certfe  to  that  effect,  signed  by  the  sd  surveyor,  shl  have  been 
produced  to  the  lessor,  such  lease  &  counterpt  to  be  prepared 
by  the  solor  of  the  lessor,  &  the  tenant  shl  not  require  any 
abstract  or  evidce  of  the  title  of  the  lessor  (d). 

11.  Until  such  lease  shl  be  grted,  the  tenant  shl  be  deemed  Until 
to  be  tenant  at  will  to  the  lessor  at  the  rent  agrd  to  be  of  l^^*^ 
reserved  thby,  wch  rent  &  all  rates  &  taxes  to  become  payable  tenant  to 
in  respt  of  the  sd  pee  of  ground  &  premes,  shl  be  pd  by  the  ^5  pe°- 
tenant,  &  all  covts  &  agrmts  on  his  pt  agrd  to  be  contd  in  such  ^°™  ^^®" 
lease  shl  so  far  as  the  same  shl  be  applicable  be  pformed  by 

the  tenant  as  though  such  lease  had  been  actually  grted,  &  so 


(d)  See  p.  718,  note. 

(e)  If  the  contract  to  pay  the  rent,  &c.,  nntil  the  lease  is  granted  were  As  to 
absolute,  the  intended  lessee  would  be  bonnd  hj  it,  althougph  no  tenancy   excluding 
were  created,  and  he  never  took  possession.  Marquis  of  Camden  v.  Batterhury,  ^^^^^J 
6  C.  B.  N.  S.  808,  7  C.  B,  N.  S.  864 ;    Adams  v.  Hagger,  4  Q.  B.  D.  480.     It  J*®^°" 
has  been  nsnal  in  clauses  of  this  kind  expressly  to  negative  the  creation  of  anmted 
a  tenancy  until  the  execution  of  the  lease,  and  to  provide  that  in  the  mean- 
time a  yearly  sum  equivalent  to  the  rent  should  be  paid  and  recoverable  by 
distress  as  if  it  were  rent ;  but  a  power  of  distress  not  being  for  rent  is 
invalidated  by  the  Bills  of  Sale  Acts,  see  Pulbrook  v.  Ashby,  56  L.  J.  N.  S. 

Q.  B.  376 ;  35  W.  E.  779.  It  is  better  to  provide,  as  above,  that  in  the 
interim  the  intended  lessee  shall  be  tenant  at  will  at  the  rent  agreed  to  be 
reserved,  which  wiU  carry  with  it  the  common  law  right  of  distress 
{Anderson  v.  Midland  Railway  Company,  3  El.  &  El.  614) ;  and  will  also 
enable  recourse  to  be  had  to  the  summary  remedy  for  ejecting  the 
tenant  provided  by  the  R.  S.  C,  Order  III.,  r.  6,  and  Order  XIV.,  r.  1, 
which,  if  the  relation  of  landlord  and  tenant  were  excluded,  would  not  be 
available. 
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Provision 
for  death 
of  tenant. 


Costs. 


that  the  lessor  shl  have  &  be  entled  to  all  such  remedies  by 
distress,  action,  &  orwise,  for  recoverg  rent  in  arrear,  &  for 
breach  of  any  of  the  covts  or  agrmts  afsd  on  the  pt  of  the 
tenant,  as  if  the  sd  lease  had  been  grted. 

[12.  In  case  the  tenant  shl  die  bfe  the  sd  messe  shl  have 
been  completely  finished  &  made  fit  for  habiton,  &  the  other 
works  hinbfe  mentd  shl  have  been  exted  accdg  to  the  stipulons 
hinbfe  contd,  the  lessor  shl  be  entld  at  his  option  eir  to  require 
this  agrmt  to  be  pformed  by  the  exs  or  ads  of  the  tenant,  or  to 
determine  this  agrmt  by  givg  a  notice  in  writg  in  that  behalf 
to  such  exs  or  ads,  &  in  case  he  shl  elect  to  determine  the  same 
he  shl  pay  to  the  exs  or  ads  of  the  tenant  the  amt  wch  shl  be 
certified  by  the  sd  surveyor  to  have  been  pply  expended  by 
the  tenant  in  or  about  the  bldg  of  the  sd  messe  &  the  exon  of 
the  other  works  afsd  after  deductg  the  value  of  the  old 
materials.] 

18.  The  costs  of  &  incidental  to  the  preparon  &  exon  in 
duplicate  of  this  agrmt,  &  of  the  sd  lease  &  a  counterpt  thof, 
shl  be  borne  &  pd  by  the  tenant.     In  wns,  &c. 

The  Schdle  above  refd  to. 

[^Form  of  LeaseJ] 
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Parties. 


xni. 

AGKEEMENT  Jor  Building  Leases  with  Vamations,  and 
Option  to  Lessee  to  Purchase  the  Freehold  (a). 


AGRMT  made  this 


day  of 


Betn  a.  of,  &c., 


hinafter  called  the  lessor,  wch  expression  shl,  &c.,  as  in  last 


Variations.        W  ^^^  foUowing  clauses  may  be  substituted  for  some  of  those  in  the 
text : 

^'  The  lessor  hby  agrees  with  the  tenant  to  demise  to  him 
or  his  nominees  at  the  times  &  in  mner  &  subjt  as  hinafter 
mentd,  All  that  pee  of  ground  situate,  &c.,  togr  with  the 
sevl  houses  intd  to  be  erected  thron  with  the  appurts  thof 
inclusive  [exclusive]  of  the  site  of  the  intd  roads.  To  hold  the 
same  Unto  the  tenant  or  his  nominees  for  the  term  of  ninety- 


Agreement 

to  demise. 
Parcels. 


Haben 
dum. 
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precedent,  of  the  one  pt,  &  B.,   of,  &c.,  hinafter  called  the  prkc.  xm. 
tenant,  wch  expression  shl,  &c.,  of  the  other  pt. 

1.  The  tenant  may  enter  for  the  ppose  only  of  bldg  as  hrin  Tenant 
stipulated  upon  the  pees  or  plots  of  ground  &  hds  shown  in  ^YbuUd^ 

the  plan  hto  annexed  &  thrin  coloured  ,  situate  in  the 

parish  of ,  &  coy  of ,  on  the  north  side  of  a  new  road 

called  or  intd  to  be  called,  &c.,  &  containg  acres  or 

thrabouts. 

2.  The  tenant  shl  erect,  cover  in,  &  complete  fit  for  habiton  Tenant  to 
upon  the  sd  pees  of  ground  in  a  good  &  substantial  mner,  &  {^^^  thwi* 
with  the  best  new  materials  of  every  description  in  accordce  —  houaes. 
with  plans,  drawgs,  elevens,  &  specificons  already,  or,  ^'  to  be 
prepared  by  &  at  the  expse  of  the  tenant  &  to  be  "  approved 

of  by  the  surveyor  of  the  lessor,  &  to  the  reasble  satisfon,  in 
all  respts,  of  such  surveyor  for  the  time  being,  not  less  than 

houses  with  pper  &  suitable  offices  &  outbldgs,  vaults, 

areas,  drains,  &  fences,  on  the  sites  &  in  the  posons  marked 

out  &  indicated  by  boundary  lines  coloured  in  the  sd 

plan,  or,  "to  be  approved  by  the  sd  surveyor." 

nine  yrs  computed  from  the day  of ,  Paying  in  respt 

of  the  sd  pee  of  ground  &  premes  the  sevl  yrly  rents  or  sums 

f oUg  (that  is  to  say)  from  the  date  of  this  agrmt  until  the 

day  of the  rent  or  sum  of  £ ,  from  the  day  of, 

&c.,  the  rent  or  sum  of  ,  &c.  {increasg  yrly  tUl  £ is 

rectched),  such  respive  rents  or  sums  to  be  pd  by  eql  qtrly 
paymts,  &c. 

The  tenant  shl  build,  &c.,  on  the  sd  pee  of  ground  as  many  Tenant  to 
private  dwg-houses  &  shops  as  will  pduce  when  leased  as  hoits. 
hinbfe  provd  the  sd  total  aggregate  rent  of  £ . 

The  tenant  shl  not  be  entled  to  require  any  lease  to  be  Lease 
grted  to  him  or  his  nominees  until  he  shl  have  built  &  roofed  ^^^ed* 
in  the  house  or  houses  intd  to  be  comprd  in  such  lease,  &c.       before 

The  tenant  shl  be  entled  to  a  septe  lease  of  any  one  or  rooT^*(6). 

more  not  exceedg  houses  hby  agrd  to  be  built  with  the  Tenant  to 

ground  &  appurts  thto  resply  belonging  at  a  fair  apportioned  ^»^®  "^p*- 

^^  1*A  ■  ^    I  Oft  C|4^o 

pt  of  the  sd  rents  to  be  approved  by  the  lessor  or  his  surveyor, 
&  to  be  not  more  in  respt  of  the  house  or  houses  comprd  in 

each  lease  than  one pt  of  the  rack-rent  value  thof  when 

completed,  nor  less  than  £ on  any  one  lease." 

(b)  See  Lowther  v.  Heaver,  41  Ch.  D.  2i8. 
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Houses  to 
be  ooYered 
in  within 
certain 
dates. 


Oosts  of 
Louses  (a). 


8.  The  sd  houses  sbl  be  erected  &  covered  in  within  the 

times  foUg,  namely  [ten]  thof  bfe  the day  of  now 

next, more  bfe  the day  of ,  &  the  remaing 

bfe  the  day  of  ,  &  every  house  shl  be  completely 

—  calr  months  after  the 


Tenant  to 
make  a 
road. 


Tenant  to 
pay  share 
of  expense 
of  main- 
taining 
roads,  kc. 


As  to  class 
of  houses. 


Tenant  not 
to  cause  a 
nuisance, 

&c. 


finished  &  ready  for  habiton  withn  — 
time  appted  for  coverg  in. 

4.  The  tenant  shl  expend  in  the  eron  of  each  house  [in  a 

main  rd]  the  sum  of  £ at  least  in  labour  &  materials 

[&  of  each  house  in  other  roads  the  sum  of  £ at  least,  & 

questions  as  to  wch  are  main  roads  to  be  settled  by  the  sd 
surveyor]. 

6.  The  tenant  shl  also  at  his  own  sole  expse  bfe  the 

day  of construct  &  make  along  the  front  of  the  sd  pee  of 

ground  coloured  in  the  sd  plan,  to  the  satisfon  of  the 

sd  surveyor,  a  pper  roadway  &  pathway  of  the  respive  widths 

of  feet  &  feet,  or,  "  construct  &  make  the  roads 

shown  on  the  sd  plan  &  thron  coloured with  pper  sewers 

thrunder  &  side  junctions  where  required  in  accordce  with 
plans  &  specificons  to  be  approved  by  the  sd  surveyor  &  to  his 
satisfon." 

6.  The  tenant  shl  repair  &  maintain,  or,  ''  pay  &  contribute 
a  proportionate  share  of  the  expse  of  repairg  &  maintaing,'' 
the  sd  roads  &  foot  pavemts  &  main  sewers  [&  lightg  &  waterg 
the  roads,]  until  undertaken  by  the  local  authority,  [such  pro- 
portionate pt  to  be  fixed  by  the  sd  surveyor,  but  not  to  exceed 
in  the  pound  on  the  rateable  value. 

7.  The  sd  houses  shl  be  private  dwg  houses  only  except  that 

the  tenant  shl  be  at  liberty  to  erect  shops  &  no  more,  & 

one  first-class  hotel  or  tavern. 

8.  The  tenant  shl  not,  durg  the  progress  of  the  works  or 
aftwds,  set  up  any  steam  engine,  or  bum  bricks  or  clay  or 
cement,  or  create  or  allow  any  unnecy  nuisce  on  the  premes, 
or  any  pt  thof.  And  no  excavon  shl  be  made,  except  for  the 
ppose  of  digging  foundons  or  makg  sewers,  &  any  gravel,  chalk, 
or  sand  raised  or  dug  up,  shl  not  be  disposed  of  or  removed 
by  the  tenant,  but  shl  be  deposited  for  the  use  of  the  lessor  as 
directed  by  the  sd  surveyor. 

(a)  Under  the  S.  L.  A.  1882^  if  the  land  is  leased  in  lots,  the  buildings 
must  be  of  the  yearly  letting  value  of  at  least  five  times  the  ground  rent; 
see  8.  8,  sub-sec.  (3)  (iii) ;  see  infra,  p.  737,  note  (d). 
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9.  Complice  with  Bldg  ActSy  p.  782 ,  clause  5.  ppsa  xm, 

10.  The  tenant  shl  within  one  month  after  roofing  in  each  Tenant  to 
hoase  insure  the  same  with  the  outbldgs  thof  agst  fire  in  the  '^^^^  ^^^ 

Insce  Office,  or  in  some  other  office  to  be  approved  fnBunince 

[appted]  by  the  lessor  to  the  amt  of  three-fourths  of  the  value  «non\e8  in 
thof  in  the  jt  names  of  the  lessor  &  tenant,  or,  '*  in  such 
names  as  the  lessor  shl  direct,"  &  shl  thrafter  keep  the  same 

80  insured  &  upon  reqt  produce  to  the  lessor  or  his  agent  the 
poly  &  rect  for  the  last  premium  of  every  such  insce,  &  in 
case  of  destron  or  damage  by  fire,  shl  forthwith  lay  out  the 
insce  moys,  &  in  case  of  the  deficiency  thof  shl  expend  any 
further  sums  required  in  rebldg  &  reinstatg  the  same  accdg  to 
the  origl  plan  &  elevon  thof  previous  to  such  fire. 

11  •  Power  to  lessor  to  enter  d  inspect  bldgs^  dtc,  as  in  last 
precedent,  clause  6  (b),  d  not  to  assn  as  in  last  precedent, 
clause  7. 

12.  When  &  as  any  one  or  more  of   the  sd  houses  shl  have  Lessor  to 
been  built  &  covered  in  [&  the  fence  walls  thof,  &  the  area  ^^  ^he„ 
in  front  thof,  &  the  gutters,  stack  pipes,  &  drains  made  &  houses 
completed],  or,  "shl  have  been  completely  finished  ready  for 

habiton,"  or,  "the  sum  of  £ shl  have  been  expended 

on  any  one  or  more  of  the  sd  houses,"  in  accordce  with  the 
stipulons  hinbfe  contd  [&  a  certfe  to  that  effect,  signed 
by  the  sd  surveyor,  shl  have  been  produced  to  the  lessor], 
the  lessor  shl,  by  one  or  more  deed  or  deeds,  grt  to  the 
tenant,  or  his  nominee  or  nominees,  a  lease  or  leases  of 
such  house  or  houses  with  the  ground  belonging  thto,  &  the 
appurts  thof,  includg  half  the  road  or  roads  adjoing  such 
house  or  houses,  or,  "  but  exclusive  of  the  roads,"  (c)  For  a  term  Term. 

of  ninety-nine  yrs  from  the day  of At  the  yrly  rent  Reserva- 

for  each  house  follg  (namely),  £ for  the  yr  endg  the ren^d) 

day  of £ for  the  yr  endg,  &c.,  &  £ p.a.  for  every 

other  vr  of  the  sd  term,  payable  [qtrly]  on  the day  of 

(b)  If  the  tenant  has  only  a  power  of  entry  to  erect  the  biuldings  and  no 
estate  in  the  land  until  the  leases  are  granted,  this  clause  is  unnecessary. 

(c)  See  Elphinstone,  N.  &.  C.  Interp.,  p.  183. 

(d)  As  to  the  rent  to  be  reserved  on  building  leases  granted  under  the  As  to  the 
S.  L.  A.  1882,  see  s.  7,  sub-s.  (2),  and  s.  8,  sub-ss.  (2)  and  (3)  ;  and  especiaUy  «nt  to  be 
the  requirements  of  the  latter  sub-section  where  the  land  comprised  in  the  f  ®*.?^T     ^^ 
building  agreement  is  leased  in  lots.    A  lease  containing  a  covenant  to  i^^es 
put  in  repair,  not  merely  to  keep  in  repair,  existing  buildings,  is  a  building  under 
lease  within  the  meaning  of  these  sections  :  Re  DanUlly  [1894]  3  Ch.  503.  S.  L.  A. 
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pRKc.  XIII.  ,  &c.,  the  first  paymt  to  be  made  on  the day  of . 

And  in  the  meantime,  &  until  the  sd  respive  rents  shl  com- 
mence, the  sd  respive  leases  shl  be  at  the  yrly  rent  of  a  pepper- 
corn, &  in  case  more  than  one  house  is  comprd  in  a  lease  the 
lease  shl  be  so  framed  as  to  make  each  house  liable  in  respt 
of  its  own  rents  &  covts  only. 
Form  of  13.  SucH  LEASE  shl  be  in  the  form,  &  contain  the  condons 

&  provons  set  forth  in  the  schdle  hto,  with  such  modificons  (if 
any)  as  the  death  of  pties  &  other  circes  may  render  necy. 
Tenant  not       14.  Thb  TENANT  shl  whenever  required  by  the  lessor  accept 
less^or's       &  extc  a  counterpt  of  the  lease  or  leases  hby  agrd  to  be  grted 
title  (6).      upon  the  terms  hrin  expd,  &  shl  not  call  for  the  title  of  the 

lessor. 
Prepara-  15.  The  SD  LEASES  &  counterpts  shl  be  prepared  by  the 

cIwtB^of       solor  of  the  lessor  at  the  cost  of  the  tenant  [such  cost  not  to 

leases.         exceed  £ for  each  lease  &  counterpt,  exclusive  of  stamp 

duty  &  plans  [&  the  cost  of  registronj  if  one  house  only  be 

included  in  the  lease,  &  the  further  sum  of  .£ for  everv 

addonal  house  so  included],  or,  '*  &  all  expses  attendg  the 

preparon  &  exon  by  all  pties  of  this  agrmt  in  duplicate  &  of 

the  sd  sevl  leases  &  counterpts  shl  be  borne  by  the  tenant. 

When  rent       16.  Ip  &  WHEN  leases  shl  have  been  grted  to  the  tenant  or 

by  some      ^is  nominees  of  a  sufift  no.  of  houses  to  secure  by  the  ground 

leases,         rents  thby  reserved  the  sd  total  aggregate  rent  of  £ ,  the 

remainder     ,  i  i         ,  .,   i      .i  «,      i.       i  i     •  ^  i         x 

of  premises  Icssor  shl,  subjt  to  the  provons  &  stipulons  hrin  contd,  grt  one 
to  be  let  at    j.  more  lease  or  leases  to  the  tenant  or  his  nominees  of  the 

nominal 

rent.  poriiions  (if  any)  of  the  sd  land  remaing  undemised  togr  with 

any  house  or  houses  erected  thron  (c)  at  the  yrly  rent  of  £1, 
or  in  case  more  than  one  such  lease  shl  be  grted  then  at  the 
yrly  rent  of  £1  for  each  such  lease,  &  so  that  in  case  more 
than  one  house  is  comprd  in  any  such  lease  such  rent  of  £1 
shl  not  be  apportionable  betn  such  houses  Provd  that  all  the 
restrictive  &  other  provons  as  to  bldg  &  user  of  the  premes  & 
as  to  the  form  of  lease  &  orwise  wch  are  hrin  contd  &  wch  may 
be  applicable  shl  apply  to  the  land  &  houses  leased  under  the 


(a)  Sec  p.  781,  note  (c). 

(b)  See  p.  718,  note. 

(c)  If  the  agreement  is  entered  into  under  the  S.  L.  A.  1882,  a  "residue" 
lease  cannot  be  granted  of  land  not  built  upon,  nor  agreed  to  be  buOt  upon; 
see  Re  Sahin,  W.  N.  1885, 197 ;  Hood  &  Chame,  p.  210. 
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psnt  clause  in  the  same  mner  as  to  the  residue  of  the  land  &  pbec.  xm. 
houses  comprd  m  this  agrmt.  

17.  Until  leases  shl  have  been  grted  of  all  the  land  hby  Until 
agrd  to  be  demised  the  tenant  shl  be  deemed  to  be  tenant  at  J^^^^ 
will  to  the  lessor  of  the  sd  land  or  such  pt  thof  as  from  time  ^^^t  to  be 
to  time  shl  remain  undemised,  &  shl  as  far  as  circes  will  admit 

be  liable  &  subjt  to  the  same  rents  &  other  paymts,  covts, 
restrons,  &  provons  as  he  wd  be  subjt  to  if  a  lease  of  such 
remaing  pt  psuant  to  the  terms  of  this  agrmt  had  been  actually 
grted,  &  so  that  the  lessor  shl  have  all  such  rts  &  powers  for 
the  recovery  of  any  arrears  of  rent  or  other  moys  wch  may 
be  due  under  this  agrmt  by  distress  on  such  undemised  premes, 
&  other  usual  means  as  if  such  lease  had  been  grted. 

18.  If  the  tenant  shl  make  default  in  erectg,  coverg  in,  &  Power  to 
completg  any  of  the  sd  houses  within  the  respive  times,  &  in  J^eS^T 
mner  af sd,  or  if  the  tenant  or  his  nominee  shl  neglect  or  refuse 

to  accept  any  of  the  sd  leases,  &  exte  a  counterpt  thof,  or  to 
pay  the  reasble  chges  for  preparg  the  same,  within  one  calr 
month  after  he  shl  be  reqted  so  to  do  by  or  on  the  pt  of  the 
lessor  [in  any  of  wch  respts  time  shl  be  of  the  essence  of  this 
agrmt],  or,  **shl  in  any  respect  fail  to  pform  or  observe  this 
agrmt,"  then  &  in  any  such  case  the  lessor  shl  be  at  liberty 
to  re-enter  upon  &  take  posson  of  such  pt  of  the  sd  premes 
whof  a  lease  or  leases  shl  not  have  been  grted  as  afsd,  &  all 
bldgs,  erons,  &  bldg  materials,  &  plant  thron  (/),  witht  makg  to 
the  tenant  any  compenson  or  allowce  in  respt  thof,  &  this  agrmt 
shl  thrupon  as  to  the  premes  so  re-entered  upon  cease,  but  such 
rt  of  re-entry  shl  be  deemed  a  cumulative  remedy,  &  shl  not 
prejudice  any  rt  of  action  or  other  remedy  of  the  lessor  for 
the  recovery  of  any  rent  or  moys  due  to  him  from  the  tenant, 
or  in  respt  of  any  breach  by  the  tenant  of  this  agrmt. 

And  whas  it  has  been  agrd  that  the  tenant  shl  have  the  Recital. 
option  of  pchasing  the  freehd  of  the  sd  pees  of  land  at  any 

time  within yrs  from  the  date  hrof ,  at  the  price  &  under 

the  Condons  hinafter  mentd,  if  he,  the  tenant,  shl  have  duly 
pformed  the  agrmts  on  his  pthinbfe  contd  :  NOW  IT  IS  HBY  Agree- 
FUETHEE  AGED,  '°'"'^- 

(d)  See  p.  733,  note. 

(e)  See  p.  701,  note. 
(/)  See  p.  7,  note  {h), 
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Power  for 
tenant  to 
purchsise 
the  free- 
hold (a). 


pRWj.  xni.       19.  In  case  the  tenant  shl  within yrs  from  the  date 

of  this  agrmt  give  to  the  lessor calr  months'  notice  in 

writg  of  his  desire  to  pchase  all  the  pees  of  land  hinbfe 
mentd,  or  such  of  them  as  shl  be  specified  in  such  notice,  k 
shl  up  to  the  date  of  such  notice,  &  subseqtly  to  the  time  of 
such  sale,  have  duly  pformed  the  agrmts  on  the  pt  of  the 
tenant  hrin  contd,  the  lessor  shl  sell  to  the  tenant  the  inhance 
in  fee  simple  in  posson,  free  from  incumbces,  of  the  sd  pees  of 
land,  or  such  of  them  as  shl  have  been  specified  in  such 
notice,  with  any  bldgs  wch  may  be  thron,  at  the  price  or  sum 
for  the  whole  of  the  sd  pees  of  land  of  £ (being  twenty- 
five  yrs'  pchase  of  the  sd  total  rent  of  £ hinbfe  made 

payable),  togr  with  intt  at  the  rate  of p.c.  p.a.  on  the  sd 

sum  of  £ as  from  the  date  of  the  expiron  of  such  noticed 

up  to  the  time  of  complon,  &  so  on  in  proportion  for  any 
portion  less  than  the  whole,  accdg  to  the  quantity  of  land 
pchased,  and  subjt  to  the  condons  hinafter  expd. 

20.  The  tenant  may  avail  himself  of  the  sd  option  of 
pchasg  as  to  portions  of  the  sd  land,  &  at  different  times,  but 
so  that  on  each  occasion  (except  the  last,  when  the  pchase-moy 
shl  be  the  residue  of  the  pchase-moy  for  the  whole)  the  pchase- 
moy  shl  not  be  less  than  £ ,  &  on  the  complon  of  each 


Parchase- 
money  for 
any  por- 
tion not  to 
be  less 
than 
£ . 


option  to 

lessor  to 

purchase 

improved 

gronnd- 

rents. 


(a)  Compare  the  form  at  p.  706,  and  see  the  note  thereto;  and  as  to  leases 
under  the  S.  L.  Acts,  see  the  Act  of  1889  (62  &  63  Vict.  c.  36).  The  foUowin^ 
provision  is  sometimes  inserted  instead  of  that  in  the  text : — 

"  In  case  the  tenant  shl  within yrs  from  the  date  hrof 

grt  or  agree  to  grt  any  underlease  or  underleases  of  any  pt  or 
pts  of  the  sd  land,  &  any  house  or  houses  erected  thron,  at  an 
improved  ground-rent,  the  tenant  shl  forthwith  oflfer  to  sell 
every  such  improved  ground-rent  to  the  lessor  at  a  price  eql 
to  twenty  yrs'  pchase  of  such  rent,  &  on  his  acceptce  of  such 
offer,  &  on  paymt  of  the  sd  pchase-moy  shl  assn  the  same  to 
him,  or  as  he  shl  direct.  But  in  case  the  lessor  shl  decline  to 
pchase  any  such  improved  ground-rent  the  tenant,  in  case  he 
shl  duly  pform  and  observe  this  agrmt  up  to  that  time,  shl  be 
entled  to  have  a  convce  of  the  freehd  intt  of  the  lessor  in  the 
land  comprd  in  the  underlease  reservg  such  improved  ground- 
rent,  with  any  bldgs  thron,  at  the  price  or  sum,"  &c.,  as  in  the 
text,  dk  add  any  of  the  other  clauses  in  the  text  tsch  are  appro- 
priate. 
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septe  pchase  the  rent  for  the  remr  of  the  land  shl  be  reduced  pkbo.  xm. 
by  a  sum  equivalent  to  four  p.c.  on  the  pchase-moy  pd. 

21.  The  title  of  the  lessor  as  owner  in  fee  simple  free  from  Title  to 
incumbs  of  the  premes  up  to  the  exon  of  this  agrmt  shl  be  a^pted. 
considered  as  accepted,  &  the  lessor  shl  not  be  under  any 
obligon  to  enquire  into  the  title  to  the  leasehd  intt  hby  created 

or  be  under  any  liability  by  reason  of  any  defect  or  want  of 
title  in  the  lessee  or  pson  to  whom  such  sale  &  assurce  as  afsd 
is  made. 

22.  Add  any  special  condons  required  as  in  ordinary  cases,  see 
Contract  for  sale. 

23.  The  deed  or  deeds  of  convce  shl  be  exted  in  duplicate,  Deeds  of 
&  shl  contain  covts  on  the  pt  of  the  pchaser  framed  so  as  to  be  J^  be  ^*°^^ 
bindg  as  far  as  may  be  on  all  psons  claimg  under  him  for  the  executed  in 

proton  of  the  vendor  &  his  adjoing  este  coloured on  the  and  to* 

fld  plan,  as  follows,  specify  restrictive  covts,  &  shl  also  contain  <^^^^, 

''-*'*'  '  ^  restnctive 

such  other  provons  as  may  be  reasbly  required  by  the  lessor  covenanta 
for  preservg  &  securg  the  observce  &  pformce  of  such  covts.       ^*^* 
[24.  Arbitron  clause,  p.  707.]     In  wits,  &c.  (c). 

[The  Schdle  above  refd  to. 

Form  of  Lease. '\ 


(^)  As  to  the  frame  of  such  covenants,  see  pp.  294  and  432  et  zeq. 

(c)  The  following  are  the  forms  of  clauses  in  an  agreement  for  building 
leasf^s  as  to  advances  to  be  made  by  the  lessor  to  the  tenant  as  the  buildings 
progress ;  the  charge  in  brackets  would  make  the  agreement  subject  to 
042  valorem  duty  as  a  mortgage,  but  (being  equitable)  only  at  the  rate  of  Is. 
per  cent,  under  the  Stamp  Act,  1891,  Schedule,  Mobtoaoe. 

'*  The  lessor  shl  durg  the  progress  of  the  sd  bldgs  &  works  Advances 
make  advces  to  the  tenant,  at  intt,  in  mner,  &  to  the  extent  ^if"\ 
provd  in  the  schdle  hto,  &  the  tenant  shl  repay  to  the  lessor 
all  moys  wch  shl  be  so  advced,  with  the  intt  thron,  &  all  costs 

incurred  by  him  in  respt  of  such  advces  within yrs  from 

the  date  of  this  agrmt."  [If  the  tenant  has  any  intt  in  theppty 
wch  is  capable  of  being  chged  bfe  the  leases  are  grted,  add  **  & 
such  moys,  intt,  &  costs  shl  until  repaymt  be  a  chge  on  the 
intt,  if  any,  of  the  tenant  in  the  premes  hby  agrd  to  be 
demised."]  Provd  that  the  lessor  shl  not  be  obhged  to  make 
any  such  advces  except  to  the  tenant  psonally,  &  in  the  event 
of  his  assng  the  benefit  of  this  agrmt  or  havg  a  receivg  order 


742 


LEASK3  (houses),   ETC. 


PREO.  XIV. 


Wit- 
neeseth. 


Demise. 
Parcels. 


Haben- 
dum. 


XIV. 

LEASE  made  in  Pursuance  of  a  Covenant  for  Renewal 
hy  Joint  Tenants  of  Copyholds  und^r  Licence  with 
Covenant  for  Eenewal. 

Parties,  A.  &  B.  (hinafter  called  the  lessors,  wch  expression, 
&c.,  see  p.  673),  1 ;  C.  (hinafter  called  the  lessee,  wch 
expression,  &c.),  2.  WITNETH  that  in  psuance  of  the  covt 
in  this  behalf  contd  in  a  certain  indre  of  lease,  dated,  &c.,  & 
made,  &c.,  &  in  conson  of  the  yrly  rents  &  covts  &  agrmts  on 
the  pt  of  the  lessee  hinafter  reserved  &  contd,  <fc  by  virtue  of  a 

licence  obtd  from  the  lord  of  the  manor  of ,  the  lessors  do 

resply  hby  demise  unto  the  lessee,  pcch,  to  wch  sd  premes  the 
lessors  were  admitted  at  a  ct  holden  for  the  sd  manor  on  the 
day  of on  the  surrender  of  X. :  To  hold  the  same 


made  agst  him  or  makg  any  arrangemt  or  compon  with  his 
credors  or  death  such  obligon  shl  cease. 

"  When  &  as  each  of  the  sd  messes  shl  have  been  fully 
completed,  ready  for  habiton,  in  accordce  with  this  agrmt,  &  a 
certife  to  that  effect  signed  by  the  sd  surveyor  shl  have  been 
produced  to  the  lessor,  &  so  soon  as  all  moys  advced  on  that 
messe,  &  the  intt  thron,  &  all  costs  incurred  in  respt  of  such 
advce  shl  have  been  duly  pd  to  the  lessor,  but  not  bfe,  the 
lessor  shl  by  deed  grt,  &c.,  remr  of  clause  12,  as  to  grantg 
leases,  p.  737. 

"  The  Schle  above  refd  to." 

"When  bach  house  is  covered  in,  &  the  brick  parton  below 
completed,  &  the  wooden  framg  for  the  partons  above  fixed, 
the  sash  frames  built  in,  the  external  walls  completed,  &  the 

chimneys  &  chimney-pots  put  on,   the  sum  of  £ per 

house  to  be  advced  at  intt  at  the  rate  of p.c.  p.a.  payable 

half-yrly.'' 

'*  When  each  house  is  finished  accdg  to  this  agrmt,  &  ready 
for  habiton,  with  all  necy  stoves,  fixtures,  &  fittgs,  pperly  fixed, 
&  the  fences  completed,  &  the  drains  pperly  made  &  connected, 

the  further  sum  of  £ per  house,  to  be  advced  at  intt  at 

the  like  rate  payable  half -yrly." 

"  The    total  advces  not  to  exceed  at  one  time   £ , 

exclusive  of  intt." 


i 
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premes  Unto  the  lessee,  from  the day  of ,  for  the   prbc.  xiv. 

term  of  yrs ;   Reservon  of  rent,  p.  679 ;  Covts  by  lessee, 

here  inseH  the  pper  covts ;  Proiofor  re-entry ,  p.  701.     Covts  by 

lessors  for  quiet  enjoymt,  p.  698 :  And  that  they,  the  lessors,  Covenants 

bv  168801*8 

or  their  assns,  will,  previous  to  the  expiron  of  the  sd  term  of 

yrs,  endeavour  to  procure  a  licence  from  the  lord  of  the  To  apply 

sd  manor  of to  demise  the  sd  premes  hby  demised  for  the  to  grant 

further  term  of yrs,  to  commce  from  the  expiron  of  the  jenewed 

sd  term  hby  grted,  &  will,  after  they  have  obtd  such  licence,  ^^^  ^ 
exte  anor  lease  of  the  sd  premes  to  the  lessee,  for  such  further  execute 

term  of yrs ;  but  in  case  the  lord  of  the  sd  manor  shl  leaee, 

refuse  to  grt  such  licence,  then  that  the  lessors  will  endeavour 
to  obtain  a  licence  to  demise  the  sd  premes  for  such  shorter 
term  as  the  sd  lord  shl  be  disposed  to  grt,  &  after  such  licence 
shl  be  procured,  will  exte  a  further  lease  of  the  sd  demised 
premes  to  the  lessee,  for  such  further  term  as  shl  be  mentd  in 
such  licence  to  commce  from  the  expiron  of  the  term  hby  grted  : 

And  will,  from  time  to  time  until  the  term  of yrs  from  and 

the  commcemt  of  this  psnt  demise  shl  be  run  out,  endeavour  renewals. 
to  obtain  a  licence  to  grt  a  further  lease  or  leases  of  the  sd 
premes  unto  the  lessee,  &  will  grt  such  lease  or  leases  accdly 

until  th«  whole  of  the  sd  term  of yrs  shl  be  run  out ;  but  On  failure 

in  case  the  sd  lord  of  the  sd  manor  shl  refuse  to  grt  any  such  licences 
licence,  then  that  the  lessors  will,  from  time  to  time  until  the 

sd  term  of yrs  shl  be  run  out,  grt  such  further  leases  of  to  grant 

the  sd  premes  unto  the  lessee,  as  by  the  custom  of  the  sd  newais  as 
manor  they  may  be  warranted  in  doing  witht  incurrg  a  they  can. 
forfeiture  of  the  sd  premes,  so  as  to  complete  the  sd  term  of 

yrs  as  afsd ;  all  such  licences  to  be  obtd  by  &  at  the  expse  Costs  of 

of  the  lessors,  &  every  new  lease  &  the  counterpt  thof  to  be 
prepared  by  the  lessors  at  the  expse  of  the  lessee,  &  to  be  at 
the  same  rent  &  subjt  to  the  same  covts  &  condons  as  are 
contd  in  these  psnts,  except  the  covt  for  renewal,  but  to  contain 
in  lieu  thof  such  covt  for  renewal  as  the  circes  of  the  case  may 
require :  And  the  lessee  hby  covts  with  the  lessors,  that  the  Covenant 
lessee  will  duly  exte  &  deliver  to  the  lessors  a  counterpt  of  to  execute 
every  such  new  lease.     Provd  always  that  in  the  event  of  the  ^^^J^s*^*^" 
sd  copyhd  premes  being  enfranchised,  then  the  covt  for  renewal  p^o, 
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hinbfe  contd  shl  take  effect  as  an  absolute  covt :  Provd  also,  ^  °^ 

enfran- 
chisement. 
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pRKc.  xiY.  that  in  the  event  of  a  re-entry  by  the  lessors  under  the  provo 
or  condon  in  that  behalf  hinbfe  contd,  then  the  sd  covt  for 
renewal  shl  become  void.    In  wits,  &c.  (a). 


XV. 

PABo.  XV.  LEASE  for  twenty-one  years  of  a  Villa  and  Land  (b)  in 

the  Country,  part  being  Freehold  and  part  Copyhold. 
The  Licence  of  the  Lord  of  the  Manor  Not  having 
been  Obtained  (c). 

Parties,  A.  (hinafter,  &c.,  see  p.  673),  1 ;  B.  (hinafter,  &c.), 

-^it-  2.  WITNETH,  demise  to  the  lessee  of  freehds  dt  copyhds :  To 

nesaeth.       HOLD  all  such  pts  of  the  sd  promes  as  are  of  freehd  tenure, 

for  free-""^  Unto  the  lessee,  for  the  sd  term  of  twenty-one  yrs  from  the  date 

holds  to       of  these  psnts  :  And  to  hold  all  such  pts  of  the  sd  premes  as 

twenty-one  ^^^  ^f  copyhd  tenure,  Unto  the  lessee,  for  the  term  of  one  whole 

years.         yj.  from  the  date  of  these  psnts  (rf).     Reservon  of  rents,  p.  679. 

howrkf"     -^^^  covts  by  the  lessee  will  be  the  same  as  in  Precedent  VIII. 

lessee  for     with  the  foUg  varions  \  in  the  covt  to  paint  the  outside  say  "of 

^^^'     the  sd  house,  stables,  &  outbldgs,"  in  the  covt  to  keep  in  repair, 

add  after  the  words,  **  walls,  fences,"  the  words  ''posts,  pales, 

rails ;  "  add  also  covt  to  maintain  garden  d  pleasure  grounds, 

p.  685 ;  if  necy,  covts  as  to  cidtivon,  d'c,  of  arable  or  meadow 

land  {if  any)  see  Leases  (Agricultural)  ;  not  to  commit  icast^, 

p.  692  \iiot  to  hum  bricks,  d'cJ] ;    Power  of  re-entry,  p.  701 ; 

Covenant     Lessor's  covt  for  quiet  enjoymt,  p.  698 :  And  also  will  at  the 

for^rrwaJ  ^^P^^on  of  the  term  of  one  yr,  for  wch  the  sd  copyhd  premes 

of  copyhold  are  demised,   if  this  demise  shl  not  have  been  determined 

^®**®'  under  the  power  of  re-entry  hinbfe  contd,  at  the  reqt  of  the 

lessee,  by  deed  grt,  if  the  licence  of  the  lord  or  lady  of  the  sd 

manor  can  be  obtd,  a  lease  of  the  sd  copyhd  premes  for  a  term 

expirg  on  the day  of ,  the  end  of  the  twenty-one  yrs, 

(a)  As  to  covenants  by  trustees  in  a  lease,  see  p.  609,  note ;  and  as  to 
coyenants  for  renewal,  see  p.  700,  note. 

(b)  As  to  the  land,  see  the  Agricultural  Holdings  Act,  1883 ;  and  as  to 
small  holdings,  50  &  51  Vict.  c.  26 ;  and  i^fra,  Lbabss  (Aobicultusal). 

(c)  For  Tariations,  see  Precedent  Vlll.,  p.  724. 

(d)  A  copyholder  cannot  in  most  manors  grant  a  lease  for  more  than  one 
year  without  licence  from  the  lord. 
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but  if  such  licence  cannot  be  obtd,  then,  if  &  so  far  as  the    pmo.  xv. 
custom  of  the  sd  manor  will  admit,  a  further  lease  of  the  sd 
copyhd  premes  for  the  term  of  one  yr,  &  so  on  at  the  expiron 

of  every  yr   until  the  day  of ,  i.e.,  one  yr  bfe  the 

expiron  of  the  term  of  twenty-one  yrs,  unless  these  psnts  shl 
have  been  sooner  determined  by  re-entry  under  the  power  in 
that  behalf  hinbfe  contd,  &  every  such  lease  shl  operate  in 
such  mner  that  the  whole  of  the  sd  premes  hby  demised  shl  be 
held  under  &  subjt  to  the  same  rents,  covts,  &  condons  as  are 
hby  &  hrin  reserved  &  eontd  so  far  as  the  same  shl  be  applic- 
able. And  the  lessee  shl  exte  a  counterpt  of  every  such  lease, 
wch  togr  with  the  counterpt  shl  be  prepared  by  the  solors  of 
the  lessor  at  the  cost  of  the  lessee.     In  wits,  &c. 


XVI. 

AGREEMENT    for    Lease    of  a    Public    House.     A    ^-R^cjcvi. 
Premium  being  paid  by  the  Lessee,  and  secured  by 
Mortgage. 

Parties,  A.  of,  &c.,  hinafter  called  the  lessor,  1 ;  B.  of,  &c., 
hinafter  called  the  lessee,  2. 
Whby  it  is  agrd  as  follows : — 

1.  The  lessor  shl  grt  &  the  lessee  shl  take  a  lease  of  All  Agreement 

that  public-house  or  tavern  known  as with  the  back  yard 

belonging  thto,  situate  at,  &c.,  togr  with  the  fixtures,  fittings, 
utensils,  &  things  now  in  or  upon  the  same,  from  the day 

of ,  For  the  term  of yrs,  At  the  yrly  rent  of  £ 

payable  qtrly  on  the  usual  qtr  days,  the  first  paymt  to  be  made 

on,  &c..  And  in  conson  of  the  premium  of  £ payable  by 

the  lessee  as  hinafter  mentd. 

2.  The  lessor  hby  acknowes  the  rect  from  the  lessee  by  way  Payment  of 

of  deposit  of  £ pt  of  the  sd  premium,  &  £ further  pt  p^™*"™' 

of  the  sd  premium  shl  be  pd  by  the  lessee  to  the  lessor  on  the 

day  of  ,  &  £ the  residue  thof  shl  be  seed  to 

the  lessor  by  a  mtge  of  the  sd  lease  &   the  trade   &  other 
fixtures  &  fittings  on  the  demised  premes  (e). 

(e)  See  infra,  p.  748,  note  (a). 
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8.  The  sd  lease  &  a  counterpt  thof  to  be  exted  by  the  lessee, 

&  the  sd  mtge  shl  be  prepared  by  Mr. of ,  the  solor 

of  the  lessor  &  shl  be  in  the  forms  usually  adopted  by  the 
lessor  for  such  respiveinstrumts,  with  such  various  as  the  case 
may  require  (a).     The  lessee  shl  pay  the  costs  [not  exceedg 

£ exclusive  of  stamp  duty]  of  &  incident  to  this  agrmt  & 

the  sd  lease  &  counterpt  &  mtge. 

4.  The   lessor    shl    forthwith  make    enquiries    into   the 

character  &  solvency  of  the  lessee  who  hby  names  Mr. of 

,  &  Mr.  of  as  his  referees.     If  the  result  of 

such  enquiries  shl  in  the  opinion  of  the  lessor  be  unsatis- 
factory, he  shl  be  at  liberty  to  rescind  this  agrmt  &  thrupon 

shl  return  to  the  lessee  the  sd  deposit  after  deductg  £ for 

expses. 

5.  If  the  lessee  fail  to  pform  this  agrmt  he  shl  forfeit  to 
the  lessor  the  sd  deposit,  &  shl  also  pay  to  the  lessor  the  sum 
of  £ as  liquidated  damages.     In  wits,  &c. 


PBEC.  XV!I. 


XVII. 

LEASE  of  a  Public  House  hy  a  firm  o;  Brewers.    A 
Premium  being  paid  hy  the  Lessee  %. 

Parties,  A.  &  B.,  tradg  under  the  name  or  firm  of,  &c.  (hin- 
after  called  the  lessors,  which  expression,  &c.,  see  p.  673),  1 ;  C, 

(a)  OovenantB  personally  to  reside  and  conduct  the  business,  and  not  to 
assign  without  licence,  were  held  not  to  be  usual  covenants;  Re  Landtr, 
[1892]  3  Ch.  41. 

(b)  An  underlessee  may  forfeit  the  licences  or  cause  the  renewal  of  them 
to  be  withheld,  and  thus  injure  the  value  of  the  property  without  causing 
the  lessee  to  commit  a  breach  of  covenant :  Bryant  v.  Hancock,  [1898]  1  Q.  B. 
716.  This  may  be  obviated  by  slightly  altering  the  form  of  the  covenants 
so  as  to  render  a  permitted  underlessee  or  his  assigns  liable  to  perform 
them.  In  small  matters, it  will  probably  be  Bu£Scient  to  define  "the  lessee'' 
as  including  *'his  permitted  undertenants  and  his  and  their  permitted 
assigns/'  but  this  may  possibly  lead  to  doubt  as  to  the  construction  of  some 
of  the  covenants.  If  the  scheme  of  altering  the  covenants  is  adopted,  it 
may  be  better  not  to  define  "lessee,"  and  to  use  the  word  "lessee"  or  "lessee 
and  his  permitted  assigns/'  or  "  lessee,  his  permitted  undertenants,  and  his 
or  their  permitted  undertenants  or  assigns,"  as  required  in  each  covenaDt. 
In  important  cases,  it  will  be  safer  to  require  a  deed  to  be  executed  on  each, 
assignment  or  underlease.    See  note,  p.  695. 
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licensed  victualler  (hinafter  called  the  lessee,  wch  expression,  phwj.  xvn. 
&c.),  2 :  WITNETH  that  in  conson,  as  well   of  the  sum  of  ^^l^. 

£ on  the  exon  hrof  pd  by  the  lessee  to  the  lessors  (the  "©sseth. 

rect  whof  is  hby  acknowed),  as  also  of  the  rents,   covts,   & 
Condons,  hinafter  reserved  &  contd,  the  lessors  do,  &  each  of 
them  doth,  hby  demise  unto  the  lessee,  All  that  messe  or  Demise. 
tavern,   with   the    outbldgs,   yard,    &   appurts  thto  belongg.  Parcels. 

called    The  ,   situate,   &c.,   Togr  with   the   fixtures  & 

fittgs  specified  in  the  schdle  hrunder  written  &  togr  with 
the  licences  now  or  hrafter  attached  to  the  premes  for 
keepg  the  same  open  as  a  tavern  or  public-house  ;  haben- 
dum, p.  678  ;  r€8e)Ton  of  renty  p.  679.  And  also,  insce 
rent,  mutatis    mutandis ,    p.    681.     And   also   as   a   further  Penal  rent 

rent  the  sum  of  £ in  any  &  every  yr  in  wch  the  lessee  shl  ii°q„ors*not 

(contrary  to  his  covt  hinafter  contd)  directly  or  indirectly  deal  supplied 

l*v  lessors 

with   any  pson  or   psons   other  than  the  lessors,   or   their  (c). 
succors  in  business  [or  nominees]  for  any  porter,  stout,  ale, 

(c)  As  to  contracts  binding  the  lessee  to  deal  with  the  lessor,  see  5  Day. 
Free,  p,  135,  note;  Luker  v.  Dennis,  7  Ch.  D.  227  ;  Edvoick  v.  Hawkes,  18  Ch. 
D.  199;  CUgg  v.  Hands,  44  Ch.  D.  503;  White  v.  Southend  Hotel  Co.,  [1897] 
1  Ch.  767.  Where  the  brewers  are  mortgagees  in  possession,  they  ought 
not  to  let  the  house  as  tied,  and  may  be  surcharged  the  extra  rent  they 
might  have  obtained  by  letting  it  free ;  White  v.  City  of  London  Brewery 
Co.,  39  Ch.  D.  559  ;  42  Ch.  D.  237.  Sometimes  a  larger  rent,  including  the 
penal  rent,  is  reserved  with  a  proviso  for  its  reduction  so  long  as  the 
lessee  performs  his  covenant  to  deal  exclusively  with  the  lessors,  as  follows : — 

"  Provd  always  that  if  &  so  long  as  the  lessee  shl  (psuant  Proviso  for 
to  his  covt  hinafter  contd)  pchase  from  &  deal  with  the  lessor,  ofVenU? 
&c.,  for,  all  the  porter,  &c.,  wch  shl  be  consumed,  sold,  or  lessee  deals 
disposed  of  in  or  upon  or  sent  from  the  sd  demised  premes  the  ^^^    ®**^^* 
lessor  shl  be  entled  to  deduct  from  each  qtrly  paymt  of  the  sd 
rent,  the  sum  of  £ ." 

Sometimes  a  penal  rent  is  reserved  in  respect  of  breaches  of  covenant 
generally,  see  p.  682,  form  ix. 

The  foUowing  is  another  form  of  penalty  for  breach  of  the  above 
covenant : — 

**  The  Lessee  will  pay  to  the  lessors  for  all  malt  liquors.  Lessee  to 
&c.y  pchased  from  any  pson  other  than  the  lessors  a  sum  eql  SaLa^"*" 

to p.  c.  of  the  invoice  price  usually  chged  by  the  lessors  tiamages 

for  goods  or  articles  of  a  like  class  &  description,  accdg  to  the  uquorenot 
Drices  set  forth  in  the  schdle  hto,  &  as  for  liquidated  damages,  supplied 

■*  oV  l6880I*S 

&  not  as  a  penalty,  wch  sum  or  damages  shl  be  payable  by  the 
lessee  forthwith  on  demand  in  writg  of  paymt  thof  being  made 
by  the  lessors." 
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PBBo.  XVII.  beer,  or  other  malt  liquors  [British  &  foreign  spirituous 
liquors,  cordials,  &  compounds  of  every  description]  wch  shl 
be  sold  or  disposed  of  or  consumed  in  or  upon  the  sd  demised 
premes,  or  shl  be  brought  upon  the  sd  premes  to  be  sold, 
disposed  of,  or  consumed,  or  in  wch  yr  the  lessee  shl  sell  or 
dispose  of,  or  permit  the  sale,  disposal,  or  consumption  upon 
the  sd  premes  of  any  such  articles  other  than  such  as  shl  have 
been  pchased  or  taken  of  the  lessors,  or  their  succors  in  busi- 
ness [or  nominees],  every  such  last-mentd  addonal  rent  to 
become  payable  on  the  qtrly  day  for  paymt  of  rent  under  this 
demise  next  ensuing  after  such  dealg,  sale,  disposal,  or  con- 
sumption as  afsd,  and  to  be  pd  qtrly  durg  the  residue  of  the 
then  current  yr,  &  all  the  sd  rents  to  be  pd  witht  any  dedon 
whatever  (except  the  landlord's  ppty  tax)  (a).     Govts  by  lessee 

(a)  The  common  clause  giving  the  brewer  a  power  of  distress  for  non- 
payment of  the  debt  for  liquors  supplied  has  been  determined  to  be  wholly 
void  under  the  Bills  of  Sale  Acts,  1878  and  1882 ;  Pvlhrook  v.  Ashhy,  56  L.  J. 
N.  S.  Q.  B.  376 ;  35  W.  B.  779.  This  power  is  therefore  omitted  and  a 
charge  on  the  leasehold  interest  and  tenant's  fixtures  substituted  (see  p.  751). 
Other  methods  which  have  been  suggested  for  creating  an  implied  right  of 
distress  are  (a)  to  reserve  a  high  nominal  rent  reducible  on  payment  of  the 
debt  for  liquors,  or  (b)  to  reserve  moneys  due  on  the  liquor  account  as 
additional  rent,  as  below;  but  both  these  must  be  regarded  as  experiments, 
having  regard  to  s.  6  of  the  BiUs  of  Sale  Act,  1878 ;  see  as  to  the  oonstruo- 
tion  of  that  section,  Pidbrook  v.  Ashhy,  ubi  supra ;  Be  Willis,  21  Q.  B.  D.  384. 

"  And  also  as  a  further  rent  all  moys  to  become  due  to  the 
lessors  from  the  lessee  for  any  porter,  &c.,  as  above ,  wch  shl 
be  supplied  by  the  lessors  to  the  lessee  durg  the  sd  term,  such 
last-mentd  rent  to  become  due  immedly  on  such  articles  being 
supplied,  &  to  be  taken  in  or  towards  satisfon  of  such  moys." 

Another  expedient  is  to  require  a  deposit,  as  in  the  foUowing  clause : — 

^'Bfe  enterg  into  posson  of  the  sd  premes  the  lessee  shl 
deposit  with  the  lessors  as  secy  for  the  paymt  of  any  moys 
wch  may  at  any  time  become  owing  by  the  lessee  to  the  lessors 
for  rent  or  for  goods  supplied,  or  for  damages  or  orwise  howsr, 
&  also  as  a  secy  for  the  due  pformce  of  the  lessee's  covts  in 

other  respts  the   sum   of   £ ,   wch   sum  shl   remain  so 

deposited  until  the  end  of  the  tenancy,  but  shl  not  carry  intt 
in  favour  of  the  lessee,  &  the  lessors  shl  be  entitled  to  retain 
the  sd  deposit  intact  until  the  end  of  the  tenancy,  &  shl  not 
be  bound  to  apply  the  same  or  any  pt  thof  in  paymt  or  dischge 
of  any  moys  owg  from  the  lessee,  but  shl  be  at  full  liberty  to 
pursue  &  enforce  any  other  remedies  available  for  the  recovery 
of  any  such  moys." 


Reserva- 
tion of  such 
moneys  by 
way  of 
rent. 


Provision 
for  deposit 
by  lessee. 
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to  pay  rents,  p.  682  ;  rates  d'  tuxes,  p.  682  ;  to  repay  sums  pd  preo.  xvii. 
by  lessor  for  iiisce,  p.  688,  "  the  sd  messe  &  outbldgs  &  the  to  repay 
fixtures  &  fittgs  specified  in  the  schdle  hto,  &  all  other  fixtures  J«°^  i»»<i 
&  fittgs,  including  trade  fixtures  &  fittgs,  wch  may  at  any  time  ing. 
durg  the  sd  term   be  placed  or  be  in  or  upon  the  demised 
premes  agst  loss  or  damage  by  fire  &  for  insurg  the  plate-glass 
windows  &  mirrors  of  &  in  the  sd  premes  agst  loss  or  damage 
by  accident,  every  such  sum  to  be  so  repd  on  demand  immedly 
after   the   expenditure   thof."      Not   to  do  anything  to  avoid 
policy  agst  fire  or  accident,  p.  Q90,fonn  xxvi.,  mutatis  mutandis ; 
to  paint  outside,  saying,  **  wood  &  iron  work  includg  all  sign- 
boards," p.  683;  to  repair,  p.  684,  saying,  "fixtures  &  fittgs  To  repair, 
specified  in  the  schdle  hto,  &  any  other  fixtures  &  fittgs  wch 
may  be  placed  in  or  upon  the  sd  premes  durg  the  continuce  of 
the  sd  term  includg  trade  fixtures  &  fittgs  &  all  sign  or  other 
boards  &  placards  relatg  to  the  business  of  a  licensed  victualler 
as  carried  on  by  the  lessee,  or  to  the  business  of  a  brewer  as 
carried  on  by  the  lessors  "  :  And  also  will  from  time  to  time  To  replace 
&  at  all  times  durg  the  sd  term  forthwith  replace  &  reinstate  ^^^ 
any  of  the  sd  fixtures  &  fittgs  &  sign  or  other  boards  &  placards 
wch  shl  become  worn  out,  broken,  damaged,  destroyed,  or  lost, 
by  new  articles  of  the  same  kind  &  quality :    Provd  always 
that  this  covt  shl  not  oblige  the  lessee  to  replace  any  plate- 
glass  windows  or  mirrors  wch   shl   be  broken   by  accident 
within  the  meang  of   any  policy   of  assurance  agst   loss  or 
damage  by  accident  effected  by  the  lessors  psuant  to  their 
covt  in  that  behalf  hinafter  contd ;  to  deliver  up  in  good  repair, 
saying,  p.  686,  "  the  sd  fixtures  &  fittgs,  &  all  sign  &  other 
boards  &  placards ;  "  to  permit  lessor  to  enter  d  view  d  to  repair 
on  notice,  p.  687  ;  power  to  lessor  to  repair  on  default  of  lessee, 
p.  687 ;  power  to  lessor  to  enter  d  take  inventories  of  fixtures, 
p.  688,  saying,  **  fixtures   &   fittgs,   sign   &   other   boards   & 
placards  "  ;  not  to  make  alterons,  p.   691;  not  to  assn  or  under- 
let, p.  694  ;  &  will  not  durg  the  sd  term  give  any  bill  of  sale  or  Not  to  give 
preferential  secy  on  his   goods   or  effects  witht  the  written  ^**^^^^®- 
consent  of  the  lessors  :  And  also  will  at  all  times  durg  the  sd  To  reside, 
term  reside  upon  the  demised  premises  &  psonally  carry  on  the 
business  of  a  licensed  victualler  thron  so  long  as  the  necy 
licences  can  be  procured  :  And  also  that  the  lessee  will  apply  Covenants 
for  &  use  his  best  endeavours  to  obtain  the  necy  licences  or  to  obtein 

licences. 
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To  keep 

house 

open. 


Conduct 
business 
properly. 

Nor  do  acts 
to  forfeit 
licences 


Use  pre- 
mises only 


renewal  of  licences  for  openg  &  keepg  open  the  sd  premes 
durg  the  sd  tenancy  as  a  tavern  &  public-house  duly  licensed 
for  the  sale  &  consumption  thrin  of  ale,  beer,  wine  &  spirits 
by  retail,  &  will  pay  the  excise  duties  for  the  sd  licences 
&  will  not  surrender  the  same  licences  or  any  of  them: 
[add  if  80  desired,  "&  will  durg  the  sd  term  keep  the  sd 
licences  &  every  renewed  licence  insured  agst  forfeiture  or 
refusal  to  renew  in  the  name  of  the  lessor  for  the  sum  of 

£ in  some  office  to  be  approved  of  by  him  in  writg  "]  (a): 

And  also  that  the  lessee  will  keep  open  the  sd  premes  for  the 
sale  of  the  articles  afsd  at  all  times  during  the  greatest  num- 
ber of  days  &  greatest  number  of  hours  that  shl  be  allowed  by 
law,  &  use  his  best  endeavours  to  increase  &  extend  the  custom 
&  business  of  the  sd  house  :  And  will  at  all  times  manage  & 
conduct  the  business  thof  in  a  Iful,  orderly,  &  pper  mner :  And 
AViLL  not  permit  any  gamg,  riotg,  or  disorderly  practices  thrin 
or  do  or  suffer  anything  whby  the  sd  licences  or  any  of  them 
or  any  renewed  licence  may  be  or  become  liable  to  be  forfeited 
or  indorsed,  or  the  renewal  thof  withheld,  or  whby  the  sd  trade 
or  business  or  the  goodwill  thof  may  in  any  way  be  or  be  liable 
to  be  prejudicially  affected,  or  break  the  laws  for  the  time  being 
in  force  affectg  publicans  or  licensed  victuallers,  either  by  an  act 
of  commission  or  omission,  it  being  expressly  agrd  that  any 
conviction  of  the  lessee  (whether  endorsed  on  the  licence  or 
not)  (c)  for  any  offence  agst  the  Licensing  Acts,  1872  to  1874, 
or  any  statutes  for  the  time  being  in  force  regulatg  the  trade 
of  licensed  victuallers,  or  any  notice  or  complaint  given  or 
made  by  any  justice  of  the  peace  or  by  the  superintendent  or 
actg  superintendent  for  the  time  being  of  any  police  force  or 
the  inhabitants  of  the  sd  parish  as  to  the  conduct  or  manage- 
mt  of  the  sd  house  &  premes,  shl  be  conclusive  evidce  of  a 
breach  of  this  psnt  covt ;  And  also  that  the  lessee  will  use  the 


(a)  The  policy  gpranted  to  the  occupier  is  generally  limited  to  aBsorance 
against  forfeiture  or  refusal  to  renew  owing  to  acts  not  under  hi»  control, 
while  the  words  in  italics  are  not  inserted  in  a  policy  to  a  person  who 
is  not  the  occupier.  It  seems  better  not  to  insert  a  covenant  to  insure 
the  licences,  and  for  the  lessor  to  insure  in  his  own  name. 

(b)  See  form  of  covenant  for  payment  of  sum  as  liquidated  damages  on 
conviction  for  any  offence  against  the  licensing  Acts,  39  Sol.  J.  485. 

(c)  See  Wooler  v.  Knott,  1  Ex.  D.  124,  265 ;  Fleetwood  v.  H%Ul,  23  Q.  B.  D. 

39. 
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sd  premes  durg  the  sd  tenancy  as  a  tavern  or  licensed  victuallg  pbec.  xyii. 
house  only,  &  for  no  other  ppose,  so  long  as  the  necy  licences  ^  ^^ihhc- 
can  be  obtd  :    And  will  not  do  or  suffer  to  be  done  upon  the  iw>use. 
sd  premes  anything  wch  may  be  or  grow  to  the  damage  or  ^^*  *f  "^® 
annoyce  of  the  lessors  [&  will  not  brew  or  permit  to  be  brewed  j^^^^  ^ 
upon  or  about  the  sd  premes,  any  beer,  ale,  porter,  or  other  ^^ew. 
malt  liquors]  :    And  also  that  the  lessee  will  deal  exclusively  Deal  with 
with  the  lessor  or  their  succors  in  busines  [or  nominees]  for  o!ay  ^). 
all  porter,  &c.,  as  ahorcy  wch  shl  be  sold  or  consumed  upon 
the  sd  premes  or  shl  be  brought  thron  to  be  so  sold  or  con- 
sumed :  And  will  not  on  any  pretence  whatsr  pchase,  take  in, 
or  rece,  or  have  in  hia  posson,  or  directly  or  indirectly  sell  or 
dispose  of  or  permit  the  sale,  disposal,  or  consumption  in  or 
upon  the  sd  premes  of  any  such  articles  other  than  such  as 
shl  have  been  pchased  or  taken  of  the  lessors,  or  their  succors 
in  business  [or  nominees],  provd  they  shl  be  willing  to  supply 
the  same  to  the  lessee  at  the  fair  market  price  (e),  &  the  fact 
of  any  barrel  other  than  such  as  are  supplied  by  the  lessors 
being  upon  the  sd  demised  premes  (whether  empty  or  not)  shl 
be  conclusive  evidce  of  a  breach  of  this  covt :    And  further  Lessors  to 
that  the  lessors  shl  be  entled  to  a  chge  on  the  intt  of  the  Jw  gwd^^ 
tenant  in  the  sd  demised  premes  &  the  tenant's  fixtures  (if  supplied 
any)  now  or  for  the  time  being  thrin  (but  excludg  psonal 
chattels  within  the  meang  of  the  Bills  of  Sale  Acts,  1878  & 
1882)  for  the  amt  from  time  to  time  owing  from  the  lessee  to 
the  lessors  for  goods  supplied  :    And  also  that  the  lessee  will  Permit 
permit  the  lessors,  or  any  pson  appted  by  them,  at  any  time  e^^erand 
to  enter  &  inspect  all  cellars,  vaults,  or  stores  belongg  to  or  in  ^ie^  ^"4 
the  occupon  of  the  lessee  (wheresr  situate),  &  the  stock  of  ale,  accounts, 
beer,  porter,  or  malt  [or  spirituous]  liquors  in  the  same,  & 
also  to  inspect  &  examine  the  books  &  accts  of  the  business 
carried  on  by  the  lessee  upon  the  sd  premes :    And  will  pay  To  pay 

monthly. 

(d)  The  burden  of  this  covenant  runs  with  the  lease :  White  t.  Southend 
Hotel  Co,,  [1897]  1  Ch.  767. 

(e)  See  Luker  v.  Dennis,  7  Ch.  D.  227 ;  Edwick  v.  Hawkes,  18  Ch.  D.  199.       j^  . 
(/)  See  p.  748,  note.    As  to  fixtures,  see  the  Bills  of  Sale  Act,  1878,  s.  4  (2),  charge 

and  8.  7.     This  charge,  though  equitable  only,  being  by  deed,  wiU  carry  with  for  goods 
it  the  remedies  conferred  by  the  C.  A.  1881,  s.  19;  see  definition  of  "mort-  supplied. 
gage"  in  s.  2.     The  clause  subjects  the  deed  to  a  mortgage  stamp  in 
addition  to  the  lease  stamp ;  see  s.  88  (2)  as  to  mortgages  for  unascertained 
amounts. 


i 


752 


LEASES  (houses),   ETC. 


PBBO.  XYII. 


On  expira- 
tion of 
term  to 
transfer 
licences. 


Make  ap- 
plications 
for  re- 
newal of 
licences. 

Power  for 
lessors  to 
apply  for 
renewal  of 
licences. 


Power  for 
lessors  to 
alter  signs. 


&  settle  with  the  lesBors  or  their  succors  in  business  for  all 
articles  &  things  supplied  by  them  to  the  lessee  once  in  every 
calr  month  or  oftener  if  required  durg  the  sd  term :  And  also 
will  at  the  expiron  or  sooner  determinon  of  the  sd  term  deKver 
up  to  the  lessors,  or  their  nominees  or  nominee,  &  do  all  necy 
acts  for  transferrg  to  them  or  him  the  then  existg  licences 
(magisterial  &  excise),  on  being  pd  the  fair  proportion  for  the 
unexpired  term  thof :  And  that  such  licences  if  not  so  delivered 
&  transferred  shl  be  considered  as  lost  or  wilfully  withheld  by 
the  holder  thof  so  that  the  magistrates  may  rece  a  copy  thof 
under  the  41st  section  of  the  Licensing  Act,  1872  (a) :  And  vhll 
also  sign  any  notices,  &;  make  any  applicons  for  the  transfer 
or  renewal  of  the  licences  wch  the  lessors  may  require :  And 
WILL  at  his  own  expse  attend,  if  required,  bfe  the  justices  in 
pson,  &  consent  to  any  such  transfer  or  renewal :  And  that  it 
shl  be  Iful  for  the  lessors  or  any  pson  appted  by  them  in  that 
behalf,  &  they,  or  he,  are,  or  is  hby  irrevocably  empowered  to 
apply  for  &  sign,  give,  &  do  in  the  name  &  as  the  agents  or 
agent  of  the  lessee,  all  notices  &  acts  necy  for  obtaing  such 
transfer  or  renewal  as  afsd  as  the  case  may  be,  &  on  the  hearg 
of  any  such  applicon  the  prodon  of  these  psnts  shl  be  conclu- 
sive evidce  agst  the  lessee  of  his  consent  to  such  transfer  or 
renewal  being  made,  &  he  shl  not  be  at  liberty  then  or  thrafter 
to  oppose  or  question  such  transfer  or  grt  (b) :  And  also  that 
the  lessors  may  at  any  time  remove  any  sign  or  other  boards 
&  placards  aflBxed  to  the  sd  premes,  whether  externaUy  or  in- 
ternally, &  may  at  any  time  aflBx  thto  such  sign  or  other 
boards  &  placards  with  such  inscriptions  thron  as  they  may 
think  fit,  &  that  the  lessee  will  not  remove,  efface,  alter,  or 
intermeddle  with  the  same,  or  affix  any  other  sign  or  other 
boards  or  placards  to  the  sd  premes :  Provo  for  re-entry  in 
case  of  non-paymt  of  renty  or  breach  of  covt,  or  bkptcy,  dec,  (c)» 


As  to 
power  of 
Court  to 
relieve 
against 
forfeiture 
of  lease. 


(a)  See  the  Licensing  (Evidence)  Act,  1884,  47  &  48  Vict.  c.  29. 

(b)  See  Qarrett  v.  Justices  of  Middlesex,  12  Q.  B.  D.  620. 

(c)  The  power  given  to  the  Court  by  s.  14  of  the  C.  A.  1881,  to  relieve 
against  forfeiture  of  a  lease  for  breach  of  covenant,  &c.,  is,  by  sub-s.  (6),  sot 
to  extend  to  a  covenantor  condition  against  assignment,  &c.,  or  to  a  condition 
for  forfeiture  on  bankruptcy  or  taking  in  execution;  and  the  provision 
in  the  C.  A.  1892,  55  &  56  Vict.  c.  13,  s.  2,  sub-s.  (2),  by  which  sub-s.  6  of  the 
former  Act  is  qualified  does  not  apply  to  public  houses  or  beershopa,  see 
sub-s.  (3)  (c). 
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*'  or  if  the  lessee  shl  be  convicted  of  any  offence  agst  any  of  prso.  xvn, 

the  laws  affectg  publicans  or  licensed  victuallers,"  p.  701  (d). 

Covts  by  lessors  for  quiet  enjoymt,  p.  698 ;  to  insure,  "  the  sd  Covenani» 

nw    1  ABflOrB 

demised  messe  &  premes  includg  the  fixtures  &  fittgs  specified 

in  the  schdle  hto,  &  any  other  fixtures  &  fittgs  wch  may  at  any  To  insure, 

time  durg  the  sd  term  be  affixed  to  the  demised  premes  with 

the  consent  of  the  lessors,  includg  trade  fixtures  &  fittgs,"  agst 

fire, ''  &  the  plate-glass  windows  &  mirrors  agst  loss  or  damage 

by  accident,"  p.  689,  mutatis  mutandis ;  &  that  the  lessors  will  To  sopply 

durg  the  sd  term  supply  the  lessee  with  such  beer,  ale,  porter,    ^^' 

&  other  malt  liquors  as  he  may  require,  but  not  after  the 

lessee  shl  have  contracted  a  debt  to  them  for  goods  supplied  to 

the  amt  of  £ until  such  debt  shl  be  fully  pd  &  satisfied. 

In  wits,  &c. 

{Schdle  of  Fixtures,  del 

The  Schdle  above  refd  to. 


xvin. 

LEASE,  with  the  Goncurbengb  of  several  distinct  sets  of  PKBo.xvni. 
Mortgagees,  of  Freeholds,  used  as  a  Brewery,  and 
of  Freehold  and  Leasehold  Public-Houses.  A 
Receiver  of  the  Rents  being  appointed  on  behalf  of  the 
Mortgagees.  Provisions  for  keeping  up  Value  of 
Brewery  Plant  (e). 

Parties,  the  sevl  sets  of  mt gees  of  the  first  four  parts ;  A.  (hin- 
after  called  the  lessor,  wch  expression,  &c.,  see  p.  678),  5 ;  B. 

(d)  Ab  to  the  omission  of  the  power  to  effect  a  forcible  entry^  which  is 
frequently  found  in  such  leases,  see  aboye,  p.  702,  note.  Having  regard  to 
the  risk  of  a  renewal  of  the  licences  being  refused  merely  because  the  autho- 
rities wish  to  diminish  the  number  of  public  houses,  it  may  be  proper  in  the 

interest  of  the  tenant  to  insert,  ^'  Provd  also  that  if  at  any  time  the 
renewal  of  the  sd  licence?  or  any  of  them  shl  be  refused  for 
any  cause  other  than  the  act,  default,  or  misconduct  of  the 
lessee  or  of  any  other  pson  in  occupon  of  the  demised  premes, 

&  the  lessee  shl  be  desirous,"  &C.,  continvs  power  to  lessee  to  deter- 
nwne  lease,  p.  704. 

(e)  For  other  forms  of  leases  by  mortgagor  and  mortgagee,  see  the  next 
Precedent  and  Leases  Miscellanbous. 
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To  lessees 
for  twenty- 
one  years. 


&  G.  (hinafter  called  the  lessees,  wch  expression,  &c.),  6;  D., 
7*ecer,  7  :  Whas  the  lessor  is  entled  to  the  freehd  hds  descd  in 
the  first  schdle  hto  for  an  este  in  fee  simple,  &  to  the  leasehd 
hds  descd  in  the  sd  first  schdle  for  the  respive  residues  of  the 
sevl  terms  expirg  at  the  dates  thrin  mentd,  sabjt  as  regards 
the  sd  hds  to  the  mtges  or  chges  descd  in  the  second  schdle 
hto  [some  of  wch  affect  the  whole  &  other  pts  only  of  the  sd 
hds] ;  &  the  sd  mtge  debts  are  now  resply  vested  in  the  sevl 
psons  whose  names  are  written  in  the  second  column  of  the  sd 
second  schdle  opposite  the  description  of  instrumt  by  wch  each 
such  mtge  or  chge  was  affected,  wch  last-mentd  psons  are  the 
same  psons  as  the  pties  hto  of  the  first  four  pts  &  are  hinafter 
collectively  refd  to  as  the  mtgees  (wch  expression  shl,  where 
the  context  so  admits,  include  their  respive  hrs,  exs,  ads,  & 
assns) ;  And  whas  the  hds  descd  in  the  first  pt  of  the  sd  first 

schdle  are  now  used  as  a  brewery,  known  as  the Brewery, 

&  are  hinafter  refd  to  as  the  brewery,  &  the  hds  descd  in  the 
second  pt  of  such  first  schdle  are  public-houses,  pchased  or 
taken  on  lease  by  the  lessor,  &  the  same  are  hinafter  refd  to 
as  the  public^houses  :  And  whas  the  lessor  is  also  entld  to  the 
coppers,  boilers,  engines,  machy,  plant,  &  effects,  now  aflSxed 
to  the  soil  of  the  brewery,  subjt  so  far  as  the  same  are  in- 
cluded thrin  to  the  sd  mtges  &  chges  [or  some  of  them] :  And 
WHAS  the  lessor  has  agrd  to  grt  the  lease  hby  effected  to  the 
lessees,  &  the  mtgees  have  agrd  to  join  in  these  psnts  for 
the  pposes  &  in  the  mner  hinafter  appearg:  NOW  THIS 
INi)RE,  &c.,  conson,  they,  the  mtgees,  [so  far  as  relates  to  the 
hds  &  premes  comprd  in  their  sevl  sees,]  at  the  reqt  (hby 
testified)  of  the  lessor,  do  &  each  &  every  of  them  doth  hby 
demise,  &  the  lessor  doth  hby  demise  &  confirm  unto  the 
lessees,  All  &  singr  the  sd  freehd  6i  leasehd  hds  &  premes 
descd  in  the  first  schdle  hto,  togr  with  the  use  of  All  &  sn^oB 
the  coppers,  boilers,  engines,  machy,  plant,  &  effects,  now 
fixed  to  the  soil  of  the  brewery,  to  hold  all  such  pts  of  the  sd 
premes  as  are  of  freehd  tenure,  &  such  of  the  sd  coppers, 
boilers,  engines,  machy,  plant,  &  effects,  as  are  afiixed  thto,  & 
all  such  pts  of  the  sd  premes  as  consist  of  leaseh'ds  held  for 
terms  of  yrs  of  wch  the  respive  unexpired  residues  exceed 
twenty-one  yrs.  Unto  the  lessees,  for  the  term  of  twenty-one 
yrs  from  the  day  next  bfe  the  day  of  the  date  of  these  psnts, 


J 
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but  subjt  as  to  the  sd  leasehd  premes  to  the  rents  &  covts  p&bo.  xvm. 
affectg  the  same  resply :  And  to  hold  all  such  pts  of  the  sd  Habendum 
premes  as  consist  of  leasehds  held  for  terms  of  yrs  of  wch  the  ^^  {®®^" 
respive  unexpired  residues  do  not  exceed  twenty-one  yrs,  Unto  for  less 
the  lessees,  for  the  unexpired  residues  of  the  sevl  terms  for  J|l,enty.one 
wch  the  same  are  now  resply  held,  except  the  last  day  of  each  years. 
such  term,  subjt  to  the  rents  &  covts  affectg  the  sd  last-mentd  ^o  lessees 

for  residue 

leasehd  premes:  Reservon  of  rent  genlly  (a),  p.  679.     Covts  by  of  terms 
lessees^  "  with  the  mtgees  &  each  of  them,  &  also  septely  with  the  J^  ^^® 
lessor,  &  also  septely  with  the  sd  D.,  as  such  recer  of  rents  as  coyenants 
hinafter  mentd,  or  other  the  recer  or  recers  for  the  time  being  by  lessees 
to  be  appted  as  hinafter  mentd,"  to  pay  rent,  p.  682 ;  to  pay 
rates  d  taxes,  p.  682 ;  to  keep  in  repair,  **  the  messes,  bldgs,  &  To  keep  in 
erons  hby  demised,  &  any  new  bldgs  &  erons  wch  may  be  "i**'- 
placed  on  the  sd  premes  durg  the  continuce  of  this  demise,  & 
also  all  &  singr  the  coppers,  boilers,  engines,  machy,  plant,  & 
effects  now  or  wch  may  at  any  time  durg  this  demise  be 
affixed  to  the  brewery,  so  that  such  coppers  &  other  things  as 

last  afsd  may  at  all  times  be  eql  in  value  to  the  sum  of  £ 

at  the  least,"  p.  684 :  to  deliver  up  at  end  of  tenancy  in  good 
repair,  '^  unto  the  pson  or  psons  then  entled  to  the  immediate 
revon  of  the  sd  respive  demised  premes,"  p.  686 :  And  also  will  Perform 
from  time  to  time,  and  at  all  times  durg  this  demise,  pay,  ^^^^** 
pform,  &  observe  all  &  singr  the  rents  &  covts  on  the  pt  of  the  leases. 
sevl  lessees,  &  condons  reserved  by  &  contd  in  the  sevl  indres 
of  lease,  under  wch  the  sd  leasehd  premes  are  held  ;  And  will  And 
keep  the  mtgees,  &  the  lessor,  &  every  of  them  indemnified  }^^^^^ 
agst  all  actions,  pcdgs,  costs,  chges,  claims,  &  demands  whatsr,  a^iainst 
by  reason  or  on  acct  of  the  non-paymt,  non-observce,  or  non-  ^venants. 
pformce  of  the  same  rents,  covts  &  condons,  or  any  of  them  ; 
to  permit,  **  the  mtgees  &  the  lessor,  &  every  of  them,  &  the  sd 
D.  as  such  recer  as  hinafter  mentd,  or  other  the  recer  or 
recers  for  the  time  being  to  be  appted  as  hinafter  is  mentd," 
to  enter  d  view  the  preines,  d  to  repair  on  notice,  p.  687  ;  with 
power  to  the  mtgees  or  lessor  to  repair  on  default  of  lessees,  p.  687  ; 
to  insure  d  rebuild  in  case  of  fire,  p.  688.     And  also  will  at  all  Oany  on 

.   business. 

(a)  II  the  mortgages  affect  different  parts  of  the  hereditaments,  the  here- 
ditaments affected  by  each  mortgage  should  be  placed  in  a  separate  schedule 
and  a  separate  rent  reserved  in  respect  of  the  hereditaments  in  each  schedule. 

(6)  See  another  form  in  the  next  Precedent. 

48  2 
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LEASES  (houses),    ETC. 


PKBo.  rvin. 


Use  public 
houses  for 
DO  other 
purpose. 


Not  to 
forfeit 
licences. 


Carry  on 
public- 
houses 
under  pre- 
sent signs. 

On  deter- 
mination 
of  term 
transfer 
licences. 


Power  to 
lessees  to 
alter  plant. 


Covenant 
for  quiet 
enjoyment. 


times  durg  this  demise  carry  on  the  business  of  brewers  on 
the  brewery  :  And  further  that  the  lessees  will  not  at  any 
time  convert  or  suffer  to  be  converted  the  public-houses  or  beer 
houses  hby  demised,  or  any  of  them,  or  any  part  thof  resply, 
into  shops  or  warehouses,  or  open  or  use  the  same,  or  suffer 
the  same  to  be  opened  or  used,  for  any  other  ppose  than  as  an 
hotel,  inn,  public-house,  tavern,  or  beer-house,  witht  the  con- 
sent in  writg  of  the  lessor,  &  also  will  use  their  best  endeavours 
in  order  that  the  sd  public-houses  &  beer-houses  may  at  all 
times  be  kept  &  conducted  in  a  regular  &  pper  mner  in  every 
respt  to  obtain  l^dt  insure]  licences^  p.  749  :  And  that  the  lessees 
will  not  do  or  omit  any  act,  &  will  use  their  best  endeavours  to 
prevent  any  act  being  done  or  omitted  whby  the  licences  for 
the  vendg  of  [wines,  spirituous  liquors,]  ale  &  beer  in  the  sd 
public-houses  or  beer-houses  may  become  forfeited,  or  the  re- 
newal thof  refused :  And  also  will  at  all  times  use  their  best 
endeavours  to  cause  the  business  of  the  sd  sevl  public-houses 
&  beer-houses  to  be  managed  or  conducted  under  the  sevl 
names  or  signs  whby  the  same  are  now  resply  known :  Ani> 
WILL,  upon  the  determinon  of  this  demise  (if  required),  use 
their  best  endeavours  to  procure  that  the  sd  sevl  licences  grted 
durg  the  then  current  yr  for  the  vendg  of  any  [wines,  spirituous 
liquors,]  ale,  or  beer  in  the  sd  demised  public-houses  or  beer- 
houses may  be  assned  for  the  unexpired  terms  thof  to  the 
pson  or  psons  then  entled,  &c.,  as  above,  or  as  he  or  they 
shl  direct ;  Provo  that  the  lessees  may  from  time  to  time 
durg  the  continuce  of  this  demise,  for  the  ppose  of  improvg 
the  brewery,  vary,  alter  or  exchange  all  or  any  pt  of  the 
coppers,  boilers,  engines,  machy,  plant,  &  effects,  wch  now 
are  or  may  hrafter  be  affixed  to  the  brewery,  provd  that 
every  such  copper,  &c.,  wch  may  at  any  time  be  varied,  &c., 
as  afsd,  shl  be  forthwith  replaced  or  improved,  so  &  in  such 
mner  that  the  coppers,  &c.,  for  the  time  being  affixed  to  the 
brewery  may  be  kept  &  maintained  in  good  &  efficient  condon 
for  the  pper  workg  &  carryg  on  of  the  brewery  business,  &  eql 

in  value  to  the  sum  of  £ at  the  least.     Powers  of  re-enirj^ 

do  distress  grted  to  mtgeeSy  lessor,  dt  recer,  pp.  701,  704 :  And 
EACH  of  them,  the  mtgees  &  lessor,  so  far  only  as  relates  to  his 
own  acts  &  deeds  &  the  acts  &  deeds  of  all  psons  claimg  under 
him,  doth  hby  for  himself,  &c.,  continue  covtfor  quiet  enjoyjnt. 
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p.  698,  saying,  "  witht  any  Iful  interruption  or  disturbce  from  pr«o.xviii. 
or  by  the  mtgees  &  lessors  or  any  of  them,  or  any  pson  or 
psons  claimg  or  to  claim  under  or  in  trust  for  them,  him,  or 
any  of  them."     Apptmt  by  mtgees  dt  lessor  of  D.  as  recer,  see 
Mtobs,  d  axtihorisg  him  to  pay  the  premiums  for  insurg  the 
licences  J  the  mtgees  covtg  to  concur  in  the  apptmt  of  a  new  recer  if 
necy.   And  it  is  hby  agrd  &  decld  betn  the  lessor  &  lessees  that  On  deter- 
the  lessor  shl,  within  two  calr  months  from  the  determinon  of  lessor  to 
this  lease,  whether  the  same  shl  determine  by  effluxion  of  P^f^haae 

pubhc- 

time  or  orwise,  pchase  all  public-houses  of  any  tenure  wch  hoases 
may  have  been  pchased  or  taken  on  lease  by  the  lessees  for  the  ^^^  ^^ 
pposes   of  the  brewery  at  a  fairvaluon;  Provd  that  nothg  powerfor 
hrin  contd  shl  prevent  the  lessees,  at  any  time  prior  to  the  lessees  to 
determinon  of  this  lease,  from  demisg  at  rack  rent  any  of  the  purchased 
sd  public-houses,  &  such  pchase  as  afsd  to  be  made  by  the  ^^^ 
lessor  shl  be  subjt  to  every  such  lease :    Provd  also  that  power  to 
nothg  hrin  contd  shl  prevent  the  lessees  from  sellg  any  of  the  lessees  to 
sd  pchased  public-houses  at  any  time  bfe  this  lease  shl  have  houses. 

determined  by  re-entry,  or  bfe  the day  of ,  i.e.,  a  yr 

bfe  the  end  of  term,  wchever  shl  first  happen ;  Agrmt  betn  the  Provision 
lessor  dt  lessees,  that  immedly  after  the  determinon  of  the  term  tokiM^ver 
hby  grted,  whether  the  same  shl  happen  by  effluxion  of  time  pi&nt  on 
or  orwise,  a  valuon  shl  be  made  of  all  newbldgs  &  improvemts  tion  oT  °* 
to  bldgs  erected  or  made  by  the  lessees,  &  of  all  coppers,  &c.,  *®™- 
on  the  brewery,  &  in  case  the  amt  of  such  valuon  shl  exceed 

the  sum  of  £ ,  then  the  amt  of  such  excess  shl  be  immedly 

pd  by  the  lessor  to  the  lessees,  but  if  such  amt  shl  be  less 

than  the  sum  of  £ ,  then  the  amt  of  such  deficiency  shl  be 

immedly  pd  by  the  lessees  to  the  pson  or  psons  entled,  &c., 
as  above.    In  wits,  &c. 

{Two  SchdlesJ] 
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lessors' 

title. 


Wit- 
nesseth. 

Demise. 
Parcels. 


Reserva- 
tion of 
separate 
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LEASES  (houses),   ETC. 


LEASE  of  a  Mill  and  fixed  and  moveable  Machinery 
with  the  Concurrence  of  Mortgagees  of  Part  of  Hu 
Propertj/. 

Parties,  A.  &  B.  (hinafter  called  the  mtgees,  wch  expression 
shl,  where  the  context  so  admits,  include  their  hrs,  exs,  ads, 
&  assns)^  1 ;  C.  (hinafter  called  the  lessor,  wch  expression  shl, 
&c.,  include  his  hrs,  exs,  ads,  &  assns),  2 ;  D.,  E.  &  F.  (hin- 
after called  the  lessees,  wch  expression  shl,  &c.),  3  ;  Whas  the 
lessor  being  seised  in  fee  simple  in  posson  of  the  mill,  machy, 
&  effects  first  &  secondly  hinafter  descd,  subjt  to  a  mtge  thof 
in  fee  simple  to  the  mtgees,  &  being  the  owner  of  the  machy  & 
effects  thirdly  hinafter  descd,  has  agrd  to  grt  a  lease  thof  to  the 
lessees  for  the  term  &  in  mner  hinafter  mentd.  &  the  mtgees 
have  agrd,  at  the  reqt  of  the  lessor,  to  join  in  mner  hinafter 
appearg  in  the  demise  of  the  sd  premes  first  &  secondly  hin- 
after descd:  NOW  THIS  INDRE,  &c.,  demise  by  mtfjees, 
"so  far  as  regards  the  premes  first  &  secondly  hinafter 
descd  at  the  reqt  of  the  lessor,"  d-  by  lessor  as  regards, 
"  all  the  premes  hinafter  descd,"  of  First  :  All  that  mill 

called Mill,  situate,  dc,  with  the  warehouse,  boiler-house, 

&  engine-house,  chimney,  &  reservoir,  belongg  or  contiguous 

thto,  in  the  occupon  of  ,  referee  to  map :  Togr  with  the 

water  &  other  privileges  &  appurts  belongg  to  the  sd  premes: 
Secondly,  All  &  singr  the  engine,  boiler,  shaftg,  upright  4 
horizontal  main  gearg,  &  other  the  machy  &  effects  annexed 
to  the  soil  &  freehd  of  the  sd  mill  &  premes,  the  parlars  whof 
are  specified  in  the  first  schdle  hrunder  written :  &  Thirdly, 
All  &  SINGR  the  steam  or  power  looms,  windg  machine,  warpg 
mills,  beamg  frames,  &;  other  the  machy  &  effects  wch  are  not 
affixed  to  the  3oil  &  freehd  of  the  sd  mill  &  premes,  the 
parlars  whof  are  specified  in  the  second  schdle  hto,  habendum^ 

to  the  lessees,  from for  the  term  of yrs  determinable 

nevs  as  hinafter  mentd,  p.  678 ;  Payg  yrly  durg  the  sd  term 
hby  grted,  &  so  in  proportion  for  any  less  time  than  a  yr,  to 
the  mtgees,  for  &  in  respt  of  the  sd  premes  first  &  secondly 
hinbfe  demised,  the  rent  of  £ :  And  payg  to  the  lessor  for 
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&  in  respt  of  the  sd  premes  thirdly  hinbfe  demised,  the  rent  of   pr«"-  ^ix. 

£ ,  dr.,  the  sd  sevl  rents  of  £ &  £ ,  to  be  pd,  dr.,  mortgage 

p-  679 ;  Govts  hy  lessees,  "  with   the   mtgees,  &  also  septely  ^*)* 
with  the  lessor/*  to  pay,  "unto  the  mtgees,  &  unto  the  lessor,  ^y^j^^^ 
the  sd  sevl  yrly  rents,"  p.  682  ;  to  pay  rates  d  taxes,  p.  682  ;  to 
repair,  **  except  the  roofs,  outer  walls,  &  ppal  timbers  of  the 
demised  premes,  &  save  &  except  in  the  case  of  fire,  storm,  or 
tempest    affectg    the    premes    first    &    secondly  hinbfe  de- 
mised," (6)  p.  684;  special  covts  as  to  paintg;  to  deliver  tip  at 
end  of  tenancy  in  good  repair,  **  unto  the  mtgees  &  the  lessor 
resply,*'  p.  686 ;  to  permit  **  the  mtgees  as  regards  the  sd 
premes  first  &  secondly  hinbfe  demised,  &  the  lessor  as  regards 
the  sd  premes  thirdly  hinbfe  demised,"  to  enter  d-  view  d-  repair 
on  notice,  p.  687  ;  to  permit  "  the  mtgees  as  regards,  &c.,  &  the 
lessor  as  regards,  &c.,"  as  above,  to  repair  on  default  of  lessee, 
p.  687  ;  to  insure  premes  thirdly  demised,  p.  688  ;  And  will  at  To  keep 
all  times  keep  on  the  sd  premes  stock  of  double  the  value  of 
one  yr's  rent:   And  that,  fourteen  days  bfe  the  expiron  or  Valuation 
other  sooner  determinon  of  the  term  hby  grted,  a  pper  estimate  dations  to 
or  valuon  shl  be  made  as  betn  the  mtgees  &  the  lessees,  of  the  Y  ?**^® 

^  fourteen 

sum  or  sums  required  to  put  the  sd  premes  first  &  secondly  days  before 
hinbfe  demised  into  such  good  repair,  order,  &  condon  as  they  *^®  o^^the 
ought  to  be  left  in  accdg  to  the  covts  hinbfe  contd  :  And  that  term. 
the  lessees  will  forthwith  pay  to  the  mtgees  the  amt  of  such  ^o  pay 
estimate  or  valuon  wch   shl  be   recoverable    as   liquidated  awarded. 
damages ;  Similar  covts  hy  lessees  2vith  lessor  as  to  valuon  of  the 
"premes  thirdly  hinbfe  demised,"  d paymt  of  valium;  Power 

to  lessees  to  determine  lease  at  end  of  first yrs  on  givg  six 

months*  notice  to  mtgees  as  to  first  d  secondly  demised  premes,  d 

to  lessor  as  to  thirdly  demised  premes,  p.  704  :  Provd  always  ti°e  given 

that,  until  the  mtgees  shl  require  paymt  of  the  sd  rent  of  ^y  ™ort- 

£ ,  the  rent  reserred  to  the  mtgees,  to  them,  &  give  to  the  rents  to  be 

lessees,  or  leave  at  the  countg-house  on  the  demised  premes,  ^  p*^^  ^ 
notice  in  writg  requirg  such  paymt,  the  sd  rent  of  £ shl  be 

(a)  If  the  plant,  &c.,  be  of  small  value,  it  may  be  better  to  reserve  a 
peppercorn  in  respect  of  it,  and  to  throw  the  whole  rent  on  the  land  and 
fiztares. 

(b)  Another  form  is,  to  repair  '^  all  the  internal  pts  of  the  sd 
premes  except  the  floors  &  main  &  other  shaftg,  gearg,  & 
fixtures  belongg  to  the  lessors,  damage  by  fire  excepted." 

(c)  See  the  Judicature  Act,  1873,  s.  25  (6). 
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pd  to  the  lessor,  &  his  rect  shI  be  a  sufft  dischge  for  the  same, 
&  he  may  give  any  notice  &  appt  any  valuer  hby  authorised 
to  be  given  or  appted  by  the  mtgees ;  Provo  that  on  non-paymi 

of,  "  the  sd  yrly  rents  of  £ &  £ ,  or  any  pt  thof  resply/* 

or  on  breach  of  covt,  or  on  the  hkptcy,  dec,  dr.,  of  the  lessees 
"  eir  their  mtgees  or  the  lessor,  as  regards  the  premes  first  & 
secondly  hinbfe  demised,  &  the  lessor  as  regards  the  premes 
thirdly  hinbfe  demised,  or  any  pson  or  psons  duly  authorised 
by  them  or  him  resply,  may  re-enter,"  &c.,  p.  701 ;  Covt  by 
lessor  with  lessees  to  repair,  **  the  roofs,  outer  walls,  &  ppal 
timbers  of  the  demised  premes,"  p.  697  ;  to  insure,  "the  premes 
first  &  secondly  hinbfe  demised,"  p.  698 :  And  will  at  the  end 
or  other  sooner  determinon  of  the  sd  term  take  &  pchase  from 
the  lessees  all  the  workg  stk  upon  the  sd  demised  premes  at  a 
valuon  as  workg  stk :  Power  to  lessor  to  pchase  machy,  p.  706  ; 
Provo  for  cesser  of  rent  on  destron  by  fire,  **or  tempest,"  p.  703; 
Arbitron,  p.  707  :  And  each  of  them  the  mtgees  &  lessor  so  far 
as  relates  to  his  own  acts  &  deeds  &  the  acts  &  deeds  of  psons 
claimg  through  or  under  him,  the  mtgees  covtg  only  as  regards 
the  sd  premes  firstly  &  secondly  hinbfe  demised,  &  the  lessor 
covtg  as  regards  all  the  demised  premes,  doth  hby,  &c.,  covt 
for  quiet  enjoymt  uitht  interruption  by,  "the  mtgees  &  lessor  or 
any  of  them,  or  any  pson,"  &c.,  p.  698.     In  wits,  &c. 

IThe  Schdles.l 


PEIO.  XX. 


Wit- 
nesseth. 

Parcels. 


LEASE  of  Booms  in  a  Factory,  with  the  use  of  Steam 

Power. 

Parties,  A.  &  B.  (hinafter  called  the  lessors,  wch  expression, 
&c.,  see  p.  678,  note),  1 ;  G.  (hinafter  called  the  lessee,  wch 
expression,  &c.),  2.  WITNETH,  demise  by  lessors  to  lessee  of 
All  that  room,  being  &  constitutg  the  ground  floor  or  lowest 
storey  of  &  in  a  mill  or  bldg,  situate,  &c. :  And  also  all  thosb 
three  rooms  constitutg  the  first,  second,  &  third  storeys  of  &  in 
a  bldg,  &c. :  And  also  steam  power  for  the  pper  &  effectual 
tumg  &  workg  of  power  looms  &  other  ntiachy  eql  to  such  an 
amt  of  horse  power,  not  exceedg  in  the  whole  IS-horse  power, 
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as  the  lessee  may  from  time  to  time  require  :  And  also  steam  preo.  xx. 
fluflft  for  heatg  the  sd  rooms  hby  demised  [&  for  the  preparon 
of  the  yam  previous  to  its  being  woven]  :  With  free  liberty 
for  the  lessee  &  his  servants  &  workmen  at  all  reasonable 
times  to  use  the  staircase  of  the  sd  mill  in  common  with  the 
lessors  &  their  tenants,  servants,  &  workmen,  habendum,  p.  678 : 
Payg  therefor  yrly  durg  the  sd  term  hby  grted,  &  so  in  pro-  Reserva- 
portion  for  any  period  less  than  a  yr,  the  rents  follg,  that  is  to  l^^^^^ 

say,  the  yrly  rent  of  M ,  And  also  for  each  qtr  of  a  yr 

€ndg  on  one  of  the  usual  qtr  days,  durg  wch  the  lessee  shl  at 
any  time  use  more  than  12-horse  power  &  less  than  14-horse 

power,  the  addonal  rent  of  £ for  each  horse-power  or 

fraction  of  horse-power  exceedg  12-horse  power.  And  for  each 
qtr  of  a  yr  endg  as  afsd,  durg  wch  the  lessee  shl  at  any  time 

use  14-horse  power  &  upwards,  the  addonal  rent  of  £ ,  [&  Extra  rent 

also  for  each  qtr  of  a  yr  endg  as  afsd  durg  wch  the  price  of  J^prfc^of 

coal  delivered  at afsd  shl  exceed  10«.  per  ton,  an  addonal  coal. 

rent  calculated  at  the  rate  of  p.c.  on  the  sd  fixed  rent 

hby  reserved  for  every  complete  Is.  on  the  cost  per  ton  of  coal 

in  excess  of  10«.  per  ton],  the  sd  fixed  rent  of  £ p.a.  to  be 

payable  in  advce  (a)  by  eql  qtrly  paymts,  &c.,  &  the  paymt  of 

the  addonal  rents,  if  any,  accrug  in  each  qtr  to  be  made  at  the 

qtr-day  endg  such  qtr,  &  all  such  fixed  &  addonal  rents  to  be 

pd  witht  any  dedon,  except  for  landlord's  ppty  tax ;  Covts  by  CoTenants 

lessee  to  pay  rents,  p.  682 ;  to  keep  in  repair,  **  the  internal  pts    ^  **^®* 

of  the  sd  demised  rents  &  premes,  damage  by  natural  decay, 

fire,  or  tempest  alone  excepted,"  p.  684 ;  to  deliver  up  in  repair, 

p.  686  ;  to  permit  lessors  to  enter  d'  view  premes,  dc  to  repair  on 

notice,  p.  687 ;  to  permit  lessors  to  repair  on  defaidt  of  lessee, 

p.  687-     Power  of  re-entry,  p.  701.     Provo  for  cesser  of  rents  Proyiso 

on  destron  by  fire,  p.  703 :  Provd  also  that  if  at  any  time  durg  of'^re^on 

the  continuce  of  the  sd  term  hby  grted,  steam  power  shl  not  deficiency 

l)e  duly  suppUed  to  the  lessee  accdg  to  the  covt  in  that  behalf  towS^). 

hinafter  contd,  owing  to  the  steam-engine  or  main  shaftg 

(a)  In  leases  of  this  nature  the  rent  is  generaUy  made  payable  in  advance. 

(b)  The  foUowingf  is  another  form : — 

**  Fbovd  that  the  lessors  shl  not  be  held  liable  in  damages  ProYision 
for  or  in  consequce  of  any  stoppage  of  the  machy  belongg  to  ^e^oF 
the  lessee  occasd  by  any  defect  in  or  accident  to  the  boilers,  machineiy. 
steam-engines,  main  shaftg,  or  other  apparatus   belongg  to 
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reqnirg  repair,  then  &  durg  that  time  a  proportionate  pt  of  the 
addonal  rents  orwise  becomg  payable  durg  the  qtr  shl  be 
remitted.  Cort  by  lessors  to  pay  taxes,  p.  697  :  And  furtheb, 
that  the  lessors  will  at  all  times,  except  on  Smidays,  Christmas 
Day,  Good  Friday,  Bank  Holidays,  &  any  other  day  wch  may 
be  observed  as  a  general  holiday,  durg  the  continuce  of  the 
sd  term  from  six  o'clock  in  the  morning  until  six  o'clock  in  the 
evening,  or  as  many  hours  per  day  as  shl  from  time  to  time  be 
allowed  by  law  for  workg  in  factories,  but  on  Saturdays  until 
one  o'clock  only,  [unless  prevented  by  strikes  (a)  &  combons 
of  workmen,  or  by  a  lockout  made  with  the  concurrce  of  the 
associon  of,  drc]  at  their  own  expse,  provide  &  maintain  Bt.eam 
power  not  exceedg  15-hor8e  power,  suflft  for  the  pper  &  effectual 
tumg  &  workg  such  power  looms  &  other  machy  as  the  lessee 
shl  aflBx  or  set  up  in  or  upon  the  sd  premes  hby  demised  or 
any  pt  thof  :  [And  also  will  at  all  such  times  as  afsd  keep  the 

main  shaft  in  the  lower  room  of  the  sd  mill  to revolons 

per  minute,  the  no.  of  such  revolons  being  ascertained  in  the 
usual  mner  by  a  timepiece  to  be  placed  in  a  conspicuous  pt  of 
the  premes,  &  to  be  proved,  fixed,  &  regulated  at  the  expse 
of  the  lessee :]  And  also  will  durg  the  sd  term  provide  steam 
sufft  for  heatg  the  sd  rooms  hby  demised,  &  for  the  preparon 
of  the  yarn  previous  to  its  being  woven,  &  for  producg  artificial 
humidity  of  the  atmosphere  psuant  to  the  Cotton  Cloth 
Factories  Act,  1889  (b) :  And  also  will  durg  the  sd  term  keep 
the  main  mill  gearg  in  the  lower  room  of  the  sd  mill,  &  the 
main  upright  shaftg  in  the  sd  three  rooms  of  the  sd  bldg,  in 
good  &  sufft  repair  &  workg  order,  cC-  to  keep  in  repair,  "  the 
outside  walls,  floors,  &  roofs  hby  demised  &  the  sd  staircase 
hinbfe  mentd,"  p.  696,  sli{jhtly  altered,  for  quiet  enioymt,  p.  698. 
ArUtron  clause,  p.  707.     In  wits,  &c. 

the  lessors,  nor  shl  any  cesson  or  diminon  in  the  sd  rent  be 
allowed  or  claimed  in  consequce  of  any  such  defect  or  accident 
unless  such  stoppage  shl  take  place  for  more  than  seven  days 
in  any  one  yr,  in  wch  case  a  dedon  shl  take  place  in  the  sd 
rent  proportionate  to  the  excess  of  such  stoppage  over  seven 
days  in  any  one  yr,  wch  dedon  shl  be  taken  to  be  in  full  of  all 
claims  for  damages  by  the  lessee  agst  the  lessors.'* 

(a)  As  to  strikes,  see  Stephtm  y.  Harris,  66  L.  J.  Q.  B.  516. 
(&)  See  the  Cotton  Cloth  Factories  Acta,  1889  &  1897,  52  &  53  Vict  c  62, 
and  60  &  61  Vict.  c.  58. 
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RESERVATIONS  (b). 

I.  Except  &  besebvo  unto  the  lessor  all  timber,  timber-like  Reserra- 
trees,  tellers  &  saplgs  likely  to  become  timber  [&  the  bodies  timber  (c). 
of  all  pollards,  &  the  tops  &  lops  of  all  such  trees  as  have  never 
been  topped  or  lopped  as  pollards],  now  standg  or  growg,  or 
wch  durg  the  term  hby  grted  may  be  standg  or  growg,  upon 
the  sd  demised  premes,  or  any  pt  thof  [with  free  liberty  of 
ingress,  egress,  &  regress,  way,  &  passage  for  the  lessor,  his 


(a)  See  the  Ag^ricultnral  Holdings  (England)  Act,  1883  (46  &  47  Vict.   As  to  agri- 
o.  61),  and  note  thereon,  infra,  p.  775 ;  as  to  small  holdings  (cottage  gardens   cultural 
and  allotments),  50  &  51  Vict.  co.  26  and  48 ;  and  see  Cooper  v.  Pearse,  [1896]    ^®^^- 

1  Q.  B.  562 ;  and  as  to  market  gardens,  the  Market  Gardeners'  Compensation 
Act,  1895  (58  &  59  Vict.  c.  27) ;  and  as  to  land  in  mortgage,  the  Tenants' 
Compensation  Act,  1890  (53  &  54  Vict.  c.  57) ;  and  as  to  the  acquisition  by 
ooanty  councils  of  land,  and  adaptation  and  disposal  thereof  for  small  hold- 
ings (exceeding  one  acre  but  not  exceeding  fifty  acres,  or  if  exceeding  fifty 
acres  of  an  annual  value  for  income-  tax  purposes  not  exceeding  JS50),  see 
the  Small  Holdings  Act,  1892  (55  &  56  Vict.  c.  31).  In  preparing  leases  or 
agreements  for  yearly  tenancies  of  farms,  the  following  points  must  be 
attended  to : — First,  Is  the  tenant  to  be  bound  to  use  any  special  rotation 
of  crops,  and,  in  particular,  is  he  to  be  bound  to  do  so  in  the  last  year,  or 
last  two  years  of  the  term  ?  Second.  Is  he  to  treat  the  meadow-land  in  any 
particular  manner  ?  Third,  If  there  are  underwoods,  is  he  to  be  restricted 
as  to  catting  them  ?  Fourth.  Whether  it  is  desirable  to  fix  by  the  lease,  or 
to  leaye  to  subsequent  agreement  or  arbitration,  the  terms  of  compensation 
payable  for  unexhausted  improvements  under  the  Agricultural  Holdings 
(England)  Act,  1883;  or  to  insert  compensation  provisions  into  the 
lease  in  substitution  for  those  in  the  Act ;  see  note,  infra,  p.  776.  As  to 
whether  the  Agricultural  Holdings  Act,  1883,  applies  to  tenancies  for  one 
year  certain,  see  36  Sol.  J.  358,  365. 

Under  14  &.  15  Vict.  c.  25,  s.  1,  an  agricultural  lease  by  a  tenant  for  life, 
though  invalid  against  those  entitled  in  remainder,  is  good  for  one  year 
after  the  lessor's  death.  See  further  as  to  leases  by  limited  owners,  ante, 
p.  708. 

(b)  See  also  p.  677  et  seq. 

(c)  For  distinction  between  "  timber "  and  "  underwood,"  see  Dart, 
p.  148. 
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agents,  servants,  &  workmen,  at  all  reasble  times  to  view,  grub 

up,  fell  &  cut  down,  &  with  horses,  cattle,  &  carts,  &  orwise,  to 

take  &  carry  away  the  sd  timber  &  other  trees  [&  pollards],  & 

the  tops  &  lops  thof ,  &  for  such  pposes  to  make  &  erect  all 

necy  sheds  &  sawpits  &  other  convenices  on  the  sd  demised 

premes,  doing  no  wilful  spoil  or  damage  to  the  com,  grass, 

hay,  or  other  crops  of  the  lessee,  &  payg  to  him  a  fair  com- 

penson  for  all  damage  actually  done,  the  amt  thof  in  case  of 

dispute  to  be  settled  by  arbitron]. 

Reserva-  n.  ExcEPT  &  RESERVG  unto  the  lessor  all  [coal,  ironstone, 

minerals      0^©^,  quarries,  stone,  brick-earth,  sand,  gravel,  &  other]  mines 

(«).  &  minis  in,  under,  or  upon  the  sd  premes  or  any  pt  thof  with 

free  liberty  of  ingress,  egress,  &  regress,  way  &  passage  for  the 

lessor,  his  agents,  servants,  &  workmen  to  dig,  search  for,  get, 

dress,  make  merchantable,  &  carry  away  the  sd  [coal,  &c.,  ca 

above,  &  other]  mines  &  minis,  &  for  the  sevl  pposes  afsd  to 

sink  such  pits  &  shafts,  &  to  make  &  erect  such  engines,  machy, 

bldgs,  erons,  works,  &  convenices,  on  the  sd  demised  premes 

as  may  be  requisite  or  convenient,  doing  no  wilful  spoil,  &c., 

CLS  in  last  form, 

Reserva-  III.  ExcEPT  &  RESERVG  to  the  lessor  all  timber  &  other  trees, 

timber  and  *  ^^^  minos  &  minls,  with  free  access  to  cut,  work,  &  carry 

minerals,     away  the  same  resply. 

fonn*  ^^'  ExcE^  ^  RESERVG  to  the  lessor,  subjt  to  the  provons  of 

Reserva-  ^^^  Ground  Game  Act,  1880  (c),  all  game  [woodcocks,  snipes, 
tion  of  quails,  landrails  (oQl,  wild  fowl,  rabbits,  &  fish,  with  the 
(6).  exclusive  rt  for  him,  &  all  psons  authorised  by  him,  at  all 

Full  form,  times,  of  preservg  the  same,  &  of  huntg,  shootg,  fishg,  coorsg, 
&  sportg,  over  &  on  the  sd  demised  premes. 

Meaning  of       (a)  As  to  the  meaning  of  "  mines  "  and  "  minerals,"  see  Hext  v.  CKH,  L.  B- 

**  mines  "      7  Ch.  699 ;  Tucker  v.  Linger,  8  App.  Caa.  508  j  Bell  v.  WUeon,  L.  B.  1  Ch.  303; 

^^^ .  Ait.'Qen.  for  hie  of  Man  v.  Mylchreest,  4  App.  Caa.  294 ;  Midland  By.  Co.  v. 

^\?®"  Haunchwood  Brick  and  Tile  Co,,  20  Ch.  D.  552 ;  Lord  Provost  of  Olaegow  ▼. 
Farie,  13  App.  Caa.  657;  Earl  of  Jersey  v.  Neath  Union,  22  Q.  B.  D.  655  j 
Midland  Ry,  Co,  y.  Bohinson,  15  App.  Caa.  19;  Elph.  N.  &  C.  Intetp. 
p.  603. 

(b)  The  leasor  la  liable  for  injury  to  cropa  from  oyeratooking  with  game: 
Farrer  v.  Nelson,  15  Q.  B.  D.  258. 

(c)  43  &  44  Vict.  c.  47. 

(d)  The  birda  included  in  the  bracketa  are  not  game,  aee  the  Qame  Act 
(1  &  2  Will.  lY.  c.  82),  a.  3,  but  are  within  the  Game  Licence  Act  (28  A  24 
Vict.  c.  90). 
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V.  Beservo  to  the  lessor,  subjt  to  the  provons  of  the  Ground  The  same. 
Game  Act,  1880,  the  exclusive  rt  to  all  game  &  rabbits,  &  to  Short 
preserve  the  same  on  the  premes,  with  liberty  to  shoot,  fish, 
hunt,  course,  &  sport  thron. 


REDDENDUM  (e). 

I.  And  also  payg  in  like  mner  the  further  yrly  rent  of  Penal 

£ for  every  acre  of  meadow-land,  &  so  in  proportion  for  "^ow^ 

any  less  quantity   than   an   acre,  wch  shl  at  any  time  be  i<^d 
ploughed,  broken  up,  sown,  or  converted  into  tillage,  witht  u™(/" 
the  consent  in  writg  of  the  lessor,  or  his  agent,  such  addonal 
rent  to  commce  from  the  happeng  of  the  event  on  wch  the 
same  is  to  arise,  &  to  be  payable  on  the  qtrly  days  afsd  durg 
the  then  residue  of  the  term  hby  grted. 

n.  And  an  addonal  rent  of  £ for  every  acre,  &  so  in  do.  for 

proportion  for  any  less  quantity  than  an  acre,  of  arable  land  q^i^J^J^^^ 
wch  shl  at  any  time  be  cultivated  orwise  than  accdg  to  the 
covts  hinafter  contd  witht  the  consent  in  writg  of  the  lessor, 
or  his  agent,  such  addonal  rent,  &c.,  as  in  last  form. 

m.  And  a  further  yrly  rent  of  £ for  every  acre  of  land  Do.  for 

on  wch  improvemts  shl  be  exted  by  the  lessee  in  respt  whof  j^^^^not 
compenson  may  be  payable  under  these  psnts  or  by  statute,  &  notified  by 
of  the  parlars  of  wch  the  lessee  shl  fail  to  deliver  to  the  lessor 
or  his  agent   such  statemts  in  writg  as  hinafter  covted  to 

be  delivered  prevsly  to  the day  of next  f oUg  or  in 

referee  to  wch  the  lessee  shl  when  required  by  the  lessor  as 
hinafter  provd  refuse  or  neglect  to  produce  full  vouchers  & 

(e)   See  p.  679. 

(/)  See  also  p.  681.     A  provision  is  often  inserted  making  moneys  (other  ^  ^ 
than  rent)  becoming  due  to  the  lessor  recoverable  by  distress  in  the  same  right  of 
manner  as  rent  in  arrear,  but  as  snch  a  provision  is  invalidated  by  the  Bills  distress. 
of  Sale  Acts  (see  p.  638,  note),  it  is  omitted  in  these  forms.    A  clause  is  also  As  to  effect 
sometimes  inserted  extending  the  ordinary  power  of  distress  for  rent  to  of  Bills  of 
things  not  distrainable  at  common  law ;  but  this  also,  whether  applying  to 
movable  chattels  or  fixtures,  is  avoided  by  the  same  Acts.  ^f  ^stress. 

By  the  Agricultural  Holdings  (England)  Act,  1883,  s.  43,  where  a  lease  is    a^  +^  l^ 
granted  under  a  power  requiring  the  best  rent  to  be  reserved,  the  increase  ^^^^^ 
in  the  value  of  the  holding  arising  from  improvements  made  or  paid  for  by 
the  tenant  need  not  be  taken  into  account. 


766 


LEASBS  (aGEICULTURAl). 


Penal 
rents  for 
removing 
manure. 


Additional 
rent  for 
improve- 
ments by 
lessor. 


Rents  to  be 
paid  clear 
of  deduc- 
tions (a). 


rects  for  the  same,  such  addonal  rent  of  £ to  commce,  4c., 

as  inform  i. 

IV.  And  an  addonal  rent  of   £ for  every  ton  of  hay, 

straw,  manure,  or  root  crops,  wch  shl  at  any  time  durg  the 
eontinuce  of  this  demise,  be  removed  from  the  demised 
premes  witht  the  consent  in  writg  of  the  lessor,  or  his  agent, 
such  last-mentd  addonal  rent  to  be  payable  on  such  qtrly  days 
afsd  as  shl  first  happen  after  the  happeng  of  the  event  on  wch 
the  same  is  made  payable,  but  not  to  continue  as  a  periodical 
paymt. 

V.  And  also  payg  in  like  mner  such  further  rent  as  shl  be 
eql  to  £5  p.c.  p.a.  upon  all  moys  &  expses  [over  the  sum  of 

£ 2  wch  may  be  laid  out  or  incurred  by  the  lessor  at  the 

reqt  of  the  lessee,  in  or  incidental  to  the  erectg  of  any  new 
bldg  or  the  re-bldg  or  addg  to  existg  bldgs  on,  or  in  under- 
draing  or  orwise  improvg  the  sd  demised  premes :  such  last- 
mentd  rent  to  commce  &  be  payable  from  the  half-yrly  day 
for  paymt  of  rent  wch  shl  happen  next  after  the  day  on  wch 
any  moys  or  expses  shl  be  so  laid  out  or  incurred. 

VI.  The  sd  rent  [sevl  rents]  to  be  pd  clear  of  all  dedons, 
except  landlord's  ppty  tax  [&  land  tax,  &  except  the  excess 

of  any  scot  (b)  or  drainage-rate  over s.  per  acre  in  any 

one  yr]. 

(a)  As  to  the  set-off  of  oompenBation  due  to  the  tenant,  see  the  Agricul- 
tural Holdings  (England)  Act,  1883,  s.  47.  By  the  Tithe  Act,  1891  (54  Vict, 
c.  8),  tithe  rent-charge  is,  after  the  26th  March,  1891,  the  date  of  the  passing 
of  that  Act,  made  payable  by  the  owner,  and  an  agreement  sinoe  that  date 
for  its  payment  by  the  occupier  is  void  (s.  1) ;  but  the  Act  does  not  apply 
(see  s.  9)  to  a  rent-charge  payable  under  the  Extraordinary  Tithe  Redemp- 
tion Act,  1886,  nor  a  rent-charge  payable  under  the  Tithe  Act,  1860,  in 
respect  of  tithe  on  any  gated  or  stinted  pasture,  nor  to  a  sum  or  rate  for 
each  head  of  cattle  turned  on,  and  subject  to  common  rights  or  held  or 
enjoyed  in  common.  Such  charges  may  therefore  stiU  be  agreed  to  be  paid 
by  the  occupier  and  deducted  from  the  rent. 

(b)  Some  such  provision  appears  proper  in  cases  of  fen  or  marsh  lands, 
where,  owing  to  a  breach  in  the  sea  walls,  or  dykes,  a  large  soot  may  have 
to  be  levied. 
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LESSEE'S    COVENANTS  (c). 

I.  And  also  will  [on  being  allowed   by  the  lessor  rough  To  repair 
timber,  lime  for  mortar,  bricks,  &  tiles  for  that  ppose  on  the  ^  ^^  * 

sd  premes  or  within miles  thof]  at  all  times  durg  the  sd 

term  keep  in  good  repair  &  condon  the  farmhouse  &  all  farm 
bldgs,  cottages,  barns,  sheds,  &  other  erons,  gates,  stiles, 
bridges,  culverts,  ditches,  watercourses,  walls,  fences  &  hedges 
for  the  time  being  on  the  demised  premes :  And  will  at  least 

once  in  every yrs  durg  the  sd  term,  or  oftener  if  necy, 

paint  or  tar  such  pts  of  the  same  as  have  been  usually  painted 
or  tarred.     See  Prec.  III.,  clause  9,  p.  787. 

n.  And  also  will  at  all  times  durg  the  sd  term  keep  the  The  same, 
bldgs,  gates  &  fences  of  the  sd  premes  in  pper  repair  [damage  ^^^^^^r 
by  fire  &  tempest  excepted],  being  allowed  half  the  cost  of 
such  repairs,  except  for  thatched  bldgs  the  i^oof  of  wch  shl  be 
repaired  entirely  at  the  expse  of  the  lessee :  And  will  at  all 
times  durg  the  sd  term  paint  the  internal  woodwork  of  the 
farmhouse  at  least  once  in  every  ten  yrs,  &  the  outside  of  the 
farmhouse,  &  such  pts  of  the  bldgs  as  have  usually  been 
painted,  once  in  every  five  yrs  with  two  good  coats  of  oil- 
paint,  &  will  tar  the  other  outside  woodwork  of  the  farm  bldgs 
once  in  every  ten  yrs,  being  allowed  half  the  cost  of  such  paintg 
&  tarrg. 

m.  And  also  will  throughout  the  sd  term  clean  out  at  least  To  clean 
once  durg  every  yr  in  a  pper  mner,  &  keep  in  good  order  all  ®"*^*®**®*- 
the  ditches,  watercourses,  sluices,  sewers,  &  drains  belongg 
to  the  demised  premes. 

IV.  And  also  will,  on  the  lessor  supplyg  on  the  sd  demised  Pay  for 

premes,  or  within  miles  thof,  pper  pipes,  pay  for  all       "'"**' 

labour,  &  other  expses,  in  draing  the  sd  land  [being  allowed 
such  compenson  for  the  same  at  the  expiron  of  the  tenancy 
as  is  provd  by  the  scale  contd  in  the  schdle  hto  (d),  &  so  that 
the  notice  required  by  the  4th  section  of  the  Agricultural 

(c)  For  the  commencement  of  the  covenants,  and  the  covenants  to  pay 
rent,  and  rates  and  taxes,  see  p.  682. 

(d)  If  the  general  provision  as  to  compensation,  iitfra,  p.  779,  is  adopted 

say,  '*  such  compenson  for  the  same  as  is  hby  &  by  statute 

provd."  See  the  Act  of  1883,  ss.  4,  55 ;  and  as  to  set-off  by  the  landlord, 
see  B.  6 ;  and  see  note,  p.  776. 
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Not  to 
alter  con- 
dition of 
premises. 

To  reside. 


To  culti- 
Tate  ac- 
cording to 
cn8tom(a). 


The  same. 

Another 
form. 


Special 
proyisions 
as  to  arable 
land. 


Not  to 
cultivate 
specified 
crops. 


Holdings  (England)  Act,  1888,  is  hby  dispensed  with].     And 
further  that  no  pipe-drain  shl,  witht  the  consent  in  writg  of 

the  lessor,  or  his  agent,  be  laid  at  a  less  depth  than feet 

from  the  surface  of  the  ground,  &  that  every  such  pipe-drain 
shl  communicate  with  a  ditch. 

V.  And  also  will  not  witht  the  consent  in  writg  of  the  lessor 
or  his  agent,  materially  alter  the  psnt  laying  out,  arrangemt, 
or  Condon  of  the  sd  demised  premes. 

VI.  And  also  will  at  all  times  durg  the  sd  term  reside  at  the 
farmhouse  on  the  demised  premes  unless  authorised  in  writg 
by  the  lessor  or  his  agent  not  to  do  so. 

vn.  And  also  will  cultivate  &  manage  all  the  demised  premes 
in  accordce  with  the  best  &  most  improved,  or,  "  the  four- 
course,"  or,  **  five-course  "  system  of  husbandry  as  practised 

or  in  use  in  the  coy  of [so  far  as  such  system  may  not  be 

inconsistent  with  any  of  the  special  provons  hrin  contd],  & 
will  keep  the  land  clean  &  in  good  heart  &  condon. 

VIII.  And  will  in  all  respts  cultivate  &  manage  the  farm  & 
lands  hby  demised  &  every  pt  thof  in  a  good,  pper,  &  husband- 
like mner,  accdg  to  the  best  rules  of  husbandry  practised  in 
the  neighbourhood  {b). 

IX.  And  will  not  grow  more  than  two  crops  of  white  com, 
or  any  two  crops  of  the  same  kind  in  immediate  succession : 
And  will  not  after  notice  to  quit  has  been  given  or  reced  take 
a  second  white  straw  crop  off  the  same  land  wch  has  borne 
such  a  crop  in  the  precedg  yr  witht  such  consent  as  afsd :  And 
WILL  sow  not  less  than  one-sixth  pt  of  the  arable  land  with  a 
pper  proportion  of  clover  &  grass  seeds  in  each  &  every  yr 
along  with  the  first  crop  after  summer  fallow  turnips  or  other 
fallow  crop. 

X.  And  also  will  not  grow  hemp,  flax,  teazles,  or  woad,  or 
any  other  unusual  or  exhaustg  crops  on  the  demised  premes 
witht  the  previous  consent  in  writg  of  the  lessor  or  his  agent, 
nor  witht  such  consent  leave  for  seed  in  any  yr  on  the  demised 


(a)  The  following  clauses  as  to  the  mode  of  cultiyation  are  for  the  most 
part  common ;  but  the  exact  proyisions  must  depend  on  the  local  custom, 
or  on  the  circumstances  of  each  case.    For  other  forms,  see  the  Precedents. 

(6)  As  to  the  conversion  of  arable  or  pasture  lands  into  market  gardens, 
and  erecting  glass  houses,  if  profitable,  and  usual  in  the  neighbourhood,  not 
being  a  breach  of  this  covenant,  and  as  to  "  ameliorating  waste  "  generally, 
see  Meux  v.  Cohley,  [1892]  2  Ch.  253. 
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premes  any  turnips,  cole,  rape,  mangold,  mustard,  or  rye 
grass,  or  any  plants  of  a  like  nature,  except  so  much  thof 
as  may  be  necy  for  seedg  the  demised  premes  from  yr  to  yr. 

XI.  And  also  will  not  plough,  break  up,  pare  or  bum  any  old  For  cuiti- 
pasture  or  meadow  or  land  permanently  laid  down  in  grass,  or  JiJ[^Qre° 

mow  or  cut  for  hay  any  [more  than acres  in  any  one  yr,  meadows. 

nor  the  same  pee  oftener  than  once  in  three  yrs]  of  the 
meadow-land  under  a  penalty  of  £100  per  acre  for  every  acre 
ploughed,  broken  up,  pared  or  burnt,  &  of  £60  per  acre  for 
every  acre  mown  contrary  to  this  provon,  &  so  in  proportion 

for  a  less  quantity,  &  will  keep  the  same  free  from  thistles, 
nettles,  &  rushes,  &  ant  &  mole-hills. 

XII.  And  also  will  consume  all  the  hay,  straw,  fodder,  haulm.  To  consume 
turnips,  mangolds,  &  other  root  crops  on  the  premes,  or  leave  on^the  pre- 
the  same  at  feedg  price  for  the  incomg  tenant,  &  will  in  every  ™i««  M-, 
yr  carry  out  &  spread  at  pper  times,  &  in  a  husband-like  mner, 

on  the  demised  premes  all  dung  &  muck  produced  by  the 
consumption  of  the  same. 

xm.  And  also  will  at  all  times  keep  up  a  flock  of  at  least  To  keep  up 
mountain  sheep  &  lambs,  bred  &  grazed  on  the  demised  moantain 


premes,  &  will  at  the  end  of  the  tenancy  transfer  the  same  to  ^**®®p* 
the  lessor  or  the  incomg  tenant  at  a  valuon. 

xiv.  And  also  will  preserve  all  fruit-trees  in  the  orchards  or  To  replace 
elsewhere  on  the  sd  demised  premes,  &  will  plant  such  good  ji^    "" "  ®®^ 
healthy  young  fruit  trees  as  may  be  required  to  supply  the 
place  of  those  wch  may  die  or  go  to  decay,  or  become  unpro- 
ductive, so  as  to  keep  the  sd  orchards  well  &  sufftly  stocked 
with  fruit-trees. 

XV.  And  also  will  not  cut  coppice  or  underwood,  except  at  Not  to  cut 
the  usual  season  accdg  to  the  custom  of  the  country,  &  will  not  excepTat 
cut  out  any  coppice  or  underwood  of  less  than yrs  growth  ^suai 

-fe  will  give  ten  days'  notice  in  writg  to  the  lessor  or  his  agent, 
of  the  intention  to  cut  the  same,  so  as  to  enable  him  to  mark 
any  tellers. 

XVI.  And  also  will  preserve  all  trees,  tellers,  pollards,  &  To  preserve 
saplings  for  the  time  being  standg  or  gi'owg  on  the  demised    "^^ 

(c)  The  trustee  in  bankruptcy  of  the  lessee  is  bound  by  this  covenant : 
Z/ybbe  y.  Hart,  29  Ch.  D.  8.  As  to  whether  such  a  covenant  runs  with  the 
lf»nd,  see  per  Baggallay,  L.  J.,  ih.  p.  19,  dissented  from  in  Clegg  y.  Handi,  44 
Ch.  D.  503,  at  p.  512,  by  Cotton  and  Jiopes,  L.JJ. 
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premes  from  bite  of  cattle  or  other  injury,  &  will  not  cnt 
down,  fell  or  destroy,  or  top,  lop,  or  prune  any  such  trees, 

tellers,  pollards,  &  saplings  [under  the  penalty  of  £ for 

every  such  tree,  teller,  pollard,  or  sapling,  to  be  pd  in  addon 

to  the  actual  amt  of  damage  done  as  afsd,  &  to  be  recoverable 

immedly]. 

To  preserve      xvii.  And  ALSO  wiU  from  time  to  time  durg  this  demise 

pianta-        plash  or  cut  &  lay  the  hedges  regularly  &  in  pper  season,  k 

tions.  gtub  all  borders  of  hedges,  &  will,  when  &  so  often  as  he  shl 

new  make  or  cut  any  of  the  hedges  or  fences  on  the  sd  demised 

premes  at  his  own  expse,  dig  &  make  good  ditches  on  the  side 

of  such  hedges  or  fences  in  the  usual  mner,  [&  also  will  at  the 

like  expse  make  &  maintain  good  &  sufft  wire  (a),  or^  "rly," 

07',  **  temporary "  fences  for  preservg  any  such  new  made 

hedges  &  fences,  &  the  young  springs  thof  from  any  hurt  or 

damage  by  cattle  or  orwise],  [&  will  not  cut  any  hedges  (b), 

plantons,  or  pollards  till  they  are  of  the  age  of yrs,  except 

such  hedges  &  pollards  as  shl  be  clipped  yrly,  &  also  will  at  all 

times  give  ten  days'  notice  in  writg  to  the  lessor  or  his  agent, 

of  the  intention  to  cut  any  hedges,  fences,  or  plantons,  so  as 

to  enable  him  to  mark  such  tellers  as  he  may  think  fit  to  be 

left  growg  for  timber]. 

The  same.        XVIII.  And  ALSO  wiU  at  all  times  durg  the  sd  term  keep 

Another      q\\  the  hedges  &  fences  in  good  condon,  &  will  yrly  at  the 

pper  season  clip  such  of  the  hedges  as  have  been   usually 

clipped. 

To  preserve      XIX.  And  ALSO  wiU  not  raise  or  remove,  or  suffer  to  be  raised 

^Tnot^o    ^^  removed,  any  stone,  clay,  brick  earth,  gravel,  sand,  or  mink 

commit       from  the  demised  premes,  except  materials  for  makg  or  repairg 

w&ste  (d  vj  * 

new  or  existg  roads  on  the  sd  premes,  &  will  not  commit  wilful 
or  voluntary  waste,  spoil,  or  destron,  in  or  upon  the  sd  premes, 
or  any  pt  thof,  but  will  use  &  manage  the  same  in  a  good  & 
husband-like  mner. 
To  preserve  xx.  And  ALSO  wiU  preserve  all  bounds,  hedges,  &  fences,  k 
and  pre-       ^^^^  ^ot  Suffer  any  new  roads  or  footpaths  to  be  made,  &  will 

vent  new 

(«)  In  a  hunting  country  omit  "  wire." 

(b)  Omit  the  word  '^  hedges,"  except  in  cases  where  the  hedges  maj 
contain  underwood. 

(c)  As  to  wast«e  and  "ameliorating   waste/'  see  Meux  v.  Cobley,  [1^*92} 
2  Ch.  253. 
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prevent;  the  enclosure  of  or  encroachmt  upon  any  waste  lands  roads  or 

on  the  boundaries  or  frontage  of  the  sd  demised  premes.  ^"^^*'' 

XXI.  And  also  will  keep  a  field  book,  showg  how  every  field  to  keep  a 

or  peel  of  the  demised  premes  has  been  cropped  &  cultivated  ^®^^  *^^- 
in  every  yr  of  the  sd  term,  &  permit  the  lessor  or  his  agent, 
from  time  to  time  to  inspect  the  sd  book,  &  to  take  copies  thof 
or  extracts  thfrom. 

xxn.  And  also  will  permit  the  lessor  or  his  agent,  at  all  To  allow 

seasonable  times,  to  enter  into  &  upon  the  sd  demised  premes,  i^l^^ct, 

&  to  examine  the  state  of  repair  &  cultivon  &  condon  thof,  [&  ***^  ^ 

.,  ,  -.11  ^A*  1-  repair  on 

to  take  any  map  or  plan  of  the  sd  premes],  &  m  case  the  farm-  notice. 
house,  farm  bidgs,  gates,  &c.,  follg  the  words  in  the  coct  to  repair, 
on  the  sd  premes  or  any  pt  thof,  shl  be  found  defective  or  out 
of  repair,  [or  in  case  the  sd  land  or  any  pt  thof  shl  not  be 
found  in  a  good  &  pper  state  of  cultivon  &  condon],  &  notice 
in  writg  of  any  such  defects  or  mres  shl  be  given  to  the  lessee, 
or  left  on  the  demised  premes,  the  lessee  will  [if  &  so  far  as 
the  case  will  admit]  make  good  the  same  in  a  pper  mner  within 
the  space  of  three  calr  months  (d)  next  after  every  such  notice 
shl  have  been  so  given  or  left  as  afsd,  to  the  satisfon  of  the 
lessor  or  his  agent. 

xxm.  And  also  will  not,  witht  the  consent  in  writg  of  the  To  protect 
lessor,  or  his  agent,  use  upon  the  demised  premes  any  gun,  ^*"®' 
weapon,  net,  or  other  instrumt  for  the  destron  of  game  [wood- 
cocks, snipes,  quails,  landrails]  (e)  wildfowl,  rabbits,  or  fish 
(save  as  provd  by  the  Ground  Game  Act,  1880),  but  will  pro- 
tect &  preserve  the  same,  &  the  nests  &  eggs  of  all  such  birds 
as  afsd,  &  at  the  reqt  of  the  lessor,  or  his  agent,  will  give 
notice  to  any  pson  to  be  named  by  him  not  to  come  upon  [& 
will  warn  off  allpsons  trespassg  upon]  the  demised  premes  for 
the  ppose  of  killg,  takg,  searchg  for,  or  follg  the  same,  &  will 
also  allow  his  name  to  be  used  in  any  informon,  action,  or 
prosecon  for  such  trespass,  on  being  saved  harmless  agst  all 
costs  &  damages  by  reason  thof. 

XXIV.  And  also  will  use  his  best  endeavours   to  assist  in  The  same. 
the  preservon  of  the  feathered  game  by  protectg  the  nests.  Another 

(d)  Qu.  shorten  the  notice,  having^  regard  to  the  further  notice  made 
neceesary  before  re-entry  by  s.  14  of  the  0.  A.  1881. 
(<?)  See  p.  794,  note  (6). 
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&  by  preventg  disturbce  of  the  birds  by  dogs  durg  the  nestg 

season. 
Not  to  XXV.  And  also  will  not  witht  the  consent  in  writg  of  the 

B^deriet!     lessor,  or  his  agent,  assn,  underlet,  or  pt  with  the  posson  of, 

the  demised  premes,  or  any  pt  thof  (a). 
To  furnish        XXVI.  And  shl  previously  to  the day  of in  every 

Snrnpro*™  y^  ^*  *^®  ^^  ^^^^'^  deliver  to  the  lessor,  or  his  agent,  a  correct 
ments  (6).    statemt  in  writg  of  any  improvemt  within  Pt.  8,  of  the  1st 

schdle  to  the  Agricultural  Holdings  (England)  Act,  188S,  wch 
shl  have  been  exted  upon  the  demised  premes  durg  the 
precedg  yr  with  full  parlars  of  the  cost  thof,  &  of  each  item 
of  expenditure  in  respt  thof  with  the  dates  of  pchase  of 
any  materials  pchased  for  that  ppose,  &  the  names  of  each 
pson  from  whom  the  same  shl  have  been  pchased,  &  shl  on 
reqt,  produce  to  the  lessor,  or  his  agent,  all  vouchers  &  rects 
for  the  sums  expended. 
As  to  mode       XXVII.  And  ALSO  wiU  uot  SOW  or  plant  durg  the  last  three  yrs 

tfon°it  end  ^^  *^®  ^^  ^^^^  ^^7  P*  ^'  *^^  demised  premes  with  two  crops 
of  term  (c).  in  succession  of  any  of  the  descripons  commonly  called  white 
or  exhaustg  crops,  includg  thrin  wheat,  oats,  barley,  &  rye, 
witht  a  fallow  or  green  crop  pperly  hoed  &  cleaned  interveng 
betn  such  two  white  crops,  every  such  green  crop  to  be  con- 
sumed on  the  demised  premes,  &  will  not  durg  the  sd  three 
yrs  plant  more  than  one  crop  of  potatoes  in  any  one  field: 
And  further  will  at  the  commencemt  of  each  of  the  last  two 
yrs  of  the  sd  term  sow  such  pt  of  the  land  as  shl  have  been 
cultivated  for  green  crops  or  fallow,  &  pperly  manured  in  the 
precedg  season,  not  being  less  than  one-sixth  pt  at  the  least 
of  the  arable  land  hby  demised,  with  a  sufft  quantity  of  good 
clover  or  other  grass  seeds,  &  pperly  harrow  in  the  same : 
Provd  that  on  this  covt  being  duly  pformed,  the  lessor  shl  pay 
for  such  clover  &  grass  seeds  as  shl  be  sown  in  the  last  yr  of 
the  sd  term,  &  on  wch  no  cattle,  sheep,  or  other  live  stk  shl 

(a)  Add  if  appropriate,  "  exccpt  by  Bub-lettg  the  cottages  to 
weekly  tenants,"  and  ''nor  take  in  any  horses,  cattle,  or  sheep 
to  graze  on  the  premes." 

(&)  As  to  what  are  improyements,  see  Meuee  v.  Cohley,  [1892]  2  Ch.  253. 

(c)  This  form  is  adapted  to  the  case  of  the  tenant  not  bein^  bound  to 
adopt  any  special  mode  of  cultivation  during  the  greater  part  o£  the  teim. 
See  also  Prec.  ii.,  p.  782 ;  Prec.  iv.,  p.  790. 
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have  been  depastured,  the  amt  so  to  be  pd  to  be  settled  in  case 
of  dispute  by  arbitron  (rf) :  And  further  that  the  lessee  will 
leave  in  the  last  yr  of  the  sd  term  (subjt  as  hinafter  is  mentd), 
pperly  fallowed  &  sown  with  turnips  or  other  root  crop  or 
green  crop  pperly  hoed  &  managed,  the  one-fourth  pt  of  the 
arable  lands  hby  demised  wch  shl  in  such  last  yr  be  in  course 
of  succession  to  be  cultivated  for  root  crops,  green  crops,  or 
fallows,  on  being  pd  for  the  labour  &  seed  pperly  bestowed  on 
the  sd  land,  the  amt  so  to  be  pd  to  be  settled  in  case  of  dispute 
by  arbitron  :  Provd  that  the  lessor  or  the  incomg  tenant  may, 
if  he  think  fit,  enter  &  make  the  fallows,  &  the  lessee  will  in 
such  case  permit  him,  with  his  servants,  carts,  horses,  ploughs, 
&  other  implemts,  to  enter  upon  such  lands  so  to  be  left  to  be 
fallowed  as  afsd,  at  any  time  or  times  after  the  commencemt 
of  the  last  yr  of  the  sd  term,  for  the  ppose  of  breakg  up, 
ploughg,  fallowg,  manurg,  sowg,  &  orwise  preparg  the  same  in 
the  usual  course  of  agriculture :  And  further  will  leave  at 
the  expiron  of  the  sd  term  one- sixth  pt  of  the  arable  land  in 
clover  ley  of  one  yr*s  continuce  only,  &  permit  the  incomg 
tenant,  if  he  shl  so  desire,  at  any  time  or  times  after  the  24th 
day  of  August  next  precedg  the  expiron  of  the  sd  term,  to  enter 
upon,  break  up,  plough,  fallow,  dung,  manure,  sow,  &  orwise 
prepare  &  manage  the  lands  so  to  be  left  in  clover  ley  as  he  shl 
think  fit. 

xxvni.  And  also  will  in  the  last  yr  of  the  sd  teim  leave  all  Theuame. 
clover,  seeds,  hay,  straw,  dung,  muck,  &  manure  wch  shl  be  Another 
produced  on  the  premes  in  such  yr  for  the  use  of  the  lessor, 
but  will  not  do  any  labour  or  carriage  thto  witht  a  diron  in 
writg  from  him  or  his  agent :  And  will  in  the  same  yr  leave 
one-fourth  pt  of  the  arable  land  eql  in  goodness  to  the  genl 
average  of  the  whole  arable  land  in  a  summer  fallow  or  other 
pper  preparon  for  a  wheat  crop,  one  other  fourth  pt  thof  in  a 
barley  or  oat  stubble,  one  other  fourth  pt  thof  in  a  wheat 
stubble,  &  the  remaing  fourth  pt  thof  in  a  seed  ley :  And  will 
plough  &  prepare  for  the  sd  wheat  crop  in  a  pper  mner  under 
the  diron  of  the  lessee  or  his  agent,  in  default  whof  it  shl  be 
Iful  for  the  lessor,  or  the  incomg  tenant,  to  enter  on   the 


(d)  'LUie  provisions  for  compensation  in  the  Agricultural  Holdings  Act, 
1883.  do  not  apply  to  this. 
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demised  premes  with  servants,  horses,  carts,  ploughs,  &  other 
necy  implemts,  &  to  do  such  ploughg  &  preparon :  And  also 
in  such  last  yr  will,  if  desired  by  the  lessor,  or  his  agent,  but 
not  orwise  sow,  roll,  &  harrow  in  seeds  with  any  com  wch  shl 
be  sown  on  the  sd  premes,  &  not  suffer  such  seeds  to  be 
depastured. 
To  deliver  XXIX.  And  ALSO  wiU  at  the  expiron  or  sooner  determinon  of 
^P'  this  demise  deliver  up  the  demised  premes  &  all  addons  thto 

[except  such  fixtures  &  bldgs  (a)  as  the  lessee  shl  be  entled  to 
remove  under  or  by  virtue  of  any  Act  of  Parliamt,  &  wch  the 
lessor  shl  not  have  elected  to  pchase]  in  such  good  &  complete 
repair,  &  in  such  state  &  condon  as  the  same  ought  to  be  in, 
havg  regard  to  the  covts  hinbfe  contd. 


LESSOR'S   COVENANTS. 


To  keep  tbe      I-  That  HE,  the  lessor,  will  at  all  times  durg  the  continuce  of 
the  sd  term  repair  &  keep  in  repair  the  exterior,  &  when  necj 


exterior  of 
the  farm- 


house in      paint  the  external  wood  &  iron- work  of  the  farmhouse. 

T^^  K  1  ^^'  ^^^  ^^^^  ^^^^  ^  ^^^  farmhouse,  bldgs,  &  bams,  for  the 
baiidings  time  being  standg  on  the  demised  premes,  or  any  of  them,  or 
down^         any  pt   thof  resply,  shl  at  any  time  durg  the  sd  term  be 

destroyed  or  damaged  by  fire,  the  lessor  will  within calr 

months  thrafter,  at  his  own  cost  sufftly  rebld,  restore,  &  repair 
the  same. 
To  provide       III.  And  ALSO  wiU  at  all  times  durg  the  sd  term,  when 

for^Bparrs.  I'^^^^ed   &  on   receivg  reasble  notice,  provide  within  

miles  of  the  farmhouse  rough  timber  [bricks,  slates,  tiles,  lime, 
nails,  &  iron,  except  iron  gates  &  hurdles]  for  repairs  required 
oa  the  sd  demised  premes. 
To  allow  IV.  And  also  will  at  all  times  durg  the  sd  term  allow  the 

ieTohaik  l^^see,  at  his  own  expse,  to  get  &  carry  away  so  much  [stone 
or  gravel  from  any  quarry  &  so  much]  chalk  from  any  pit  on 
tbe  premes  as  may  be  required  for  use  on  the  demised  premes, 


(a)  See  14  &  15  Vict.  r.  25,  8.  3 ;  and  the  Market  Gardeners'  Compentt- 
tion  Act,  1895,  ss.  3  and  4  the  Agricultural  Holdings  Act,  1883,  ss.  34  and  60; 
as  this  case  is  not  affected  Yj  s.  55  of  the  Act  of  1883,  there  appears  to  be 
nothing  to  prevent  s.  34  1  eii  g  excluded  if  desired. 
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V.  And  also  will  allow  the  lessee  to  destroy  &  take  rabbits  To  allow 
on  the  demised  premes  &  in  the  hedges  or  banks  adjoing  the  j^^^ 
same  &  belonging  to  the  lessor,  at  any  time  durg  the  yr  by  rabbits  (b). 
ferretg  with  nets,  witht  dog  or  gun,  [&  by  the  use  of  dogs  & 

guns  from  the  first  day  of  February  to  the  first  day  of  April 
in  each  yr,  &  by  means  of  spring  traps  set  in  the  rabbit 
holes  &  not  above  ground  betn  the  thirtieth  day  of  September 
&  the  first  day  of  April,  provd  that  the  lessee  shl  communicate 
in  writg  to  the  lessor,  the  names  of  the  psons  to  be  employed 
for  trappg.]    Provd  also  that  the  ferretg  [or  shootg]  pty  shl 

never  exceed in  number,  &  that  if  any  holes  are  made 

they  shl  be  pperly  filled  in  &  levelled  after  ferretg,  &  that  if 
hedges  or  banks  shl  be  damaged  they  shl  be  at  once  repaired 
by  the  lessee,  at  his  own  expse. 

VI.  And  also  will  pay  the  lessee  for  all  injury  or  damage  To  pay 
done  to  wheat,  oats,  or  root  crops,  by  hares  or  rabbits,  provd  ^^^^ 

that  within days  of  any  damage  being  done  in  respt  of  miacbief 

wch  compenson  shl   be  claimed,  the  lessee  shl  give  notice  g^un/ 
thof  in  writg  to  the  lessor,  or  his  agent.     The  amt  of  such  8*^*°®* 
compenson  shl,   if  disputed,  be  settled  by  arbitron,  &   shl 
become  payable  on  the  next day  of or day  of 

that  shl  occur  after  the  same  shl  have  been  determined. 

viL  And  also  will  on  the  expiron  of  the  tenancy  (subit  to  Compensa- 

'. tion  at  end 

(6)  The  rights  given  bj  thia  clause  to  the  lessee,  which  of  coante  are  in   ot  lease  for 
addition  to  those  given  by  the  Ground  Game  Act,  1880,  are  more  beneficial  ^nj^ibaus- 
to  liim  than  those  given  by  the  Act.  provements 

(c)  The  right  of  a  tenant  to  compensation  for  unexhausted  improvements   (e). 
is  now  regulated  by  the  Agricultural  Holdings  (England)  Act,  1883,  46  &  47   Hight  to 
Vict.  c.  61,  which  repealed  the  previous  Acts  of  1875  and  1876,  and  which  is   compensa- 
amended  as  to  market  gardeners  by  the  Market  Gardeners'  Compensation   tion  under 
Act,  1895,  58  &  59  Vict.  c.  27;  and  as  to  land  under  mortgage,  see  the  ^^5^',, 
Tenants'  Compensation  Act,  1890,  53  &  54  Vict.  c.  57.     By  the  first-named  ^n^^^^ 
Act  improvements  executed  by  a  tenant  (for  which  a  general  right  to  com-   iggs.     ' 
pensation  is  conferred  by  s.  1),  are  divided  into  three  classes  :  (i.)  Those  in 
the  first  part  of  the  1st  schedule,  for  which  is  required  the  consent  of  the 
landlord,  which  may  be  given  "upon  such  terms  as  to  compensation  or 
otherwise  as  may  be  agreed  upon  "  (s.  3).    In  this  case  it  may  be  convenient 
to  embody  the  general  terms  of  compensation  in  the  lease,  though  this 
<sannot  affect  the  landlord's  right  to  impose  any  other  terms  as  a  condition 
of  his  consent,     (ii.)  Those  in  the  second  part  of  the  1st  schedule,  which 
includes  drainage  on]y,  as  to  which  previous  notice  must  be  given  to  the 
landlord,  on  which  the  terms,  "  as  to  compensation  or  otherwise "  may  be 
agreed  upon,  or  the  landlord  may  execute  the  work  himself ;  failing  either 
of  which  the  tenant  will  be  entitled  to  compensation  under  the  Act  (s.  4). 
The  section  expressly  provides  that  the  notice  may  be  dispensed  with  and 
the  agreement  as  to  compeneation  embodied  in  the  lease,     (iii.)  Those  in 
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the  provonB  hinafter  contd)  pay  or  allow  to  the  lessee  com- 
penson,  the  amt  thof  to  be  determined  in  case  of  dispute  by 

the  third  'psLrt  of  the  Int  schednle,  as  to  which  the  consent  of  the  landlord  is 
not  required^  bnt  by  s.  5,  if  there  is  any  "  particular  agreement  in  writing'' 
securing  to  the  tenant  "  fair  and  reasonable  compensation/'  oompensation 
will  be  payable  under  the  agreement  and  not  under  the  Act ;  in  this  case 
too  it  seems  that  the  terms  of  compensation  can  be  determined  by  the  lease, 
so  long  as  they  are  '*  particular/'  i.e.,  semble,  fixed  in  reference  to  each 
particular  class  of  improvements,  and  also  "  fair  and  reasonable.''  Sect  7 
obliges  the  tenant  to  give  notice  of  his  claim  two  months  before  the  deter- 
mination of  his  tenancy  (see  Be  Paul,  24  Q.  B.  D.  247 ;  Morley  v.  Carier, 
[1898]  1  Q.  B.  8),  and  provides  for  a  count-er-notice  of  any  cross- 
claim  by  the  landlord.  By  s.  55,  any  contract,  claim,  &c.,  made  by  a  tenant 
"by  virtue  of  which  he  is  deprived  of  his  right  to  claim  compensation  under 
the  Act/'  is  rendered  void  *'  so  far  as  it  deprives  him  of  such  right."  This  is 
subject  to  the  right  of  fixing  the  terms  of  compensation  under  ss.  3, 4,  and  5, 
and  does  not  prevent  the  exclusion  of  any  provisions  of  the  Act  other  than 
those  giving  a  right  to  compensation.  A  covenant  by  the  tenant  to  execute 
the  improvements  would  not  of  course  affect  his  right  to  oompensation.  By 
s.  50  the  tenant  (other  than  a  tenant  from  year  to  year  in  the  cases 
mentioned  in  sub-sees.  1  and  2)  is  not  entitled  to  compensation  for  any 
improvements  (except  "manures")  begun  within  one  year  of  the  deter- 
mination of  his  tenancy ;  and  s.  6  provides  for  a  set-off  against  the  claim  of 
the  tenant  of  (inter  alia)  any  benefit  allowed  by  the  landlord  in  considera- 
tion of  the  tenant  executing  the  improvements,  or  any  claim  of  the  landlord 
in  respect  of  breaches  of  covenant  committed  by  the  tenant. 

As  to  what  holdings  are  within  the  Act,  see  ss.  54  and  61.  As  to  whether 
it  applies  to  a  tenancy  for  a  year  certain,  see  36  Sol.  J.  358,  365.  It  applies 
to  a  tenancy  from  year  to  year  notwithstanding  there  is  a  provision  for 
determining  the  tenancy  at  any  time.    King  v.  Ever^ld,  [18d7J  2  Q.  B.  475. 

It  may  be  desirable  in  some  cases,  as  far  as  possible  and  having  regard  to 
8.  55^  to  exclude  the  operation  of  the  Act  as  to  compensation.  Among  the 
methods  that  have  been  suggested  with  this  object  are  a  reservation  of 
penal  rents  for  improvements  executed  without  the  landlord's  consent,  and 
a  covenant  by  the  tenant  not  to  execute  any  improvements  without  consent 
(see  28  Sol.  J.,  pp.  146, 102,  195,  211) ;  but  both  of  these  provisions  are  of 
doubtful  validity.  Other  methods  which  have  been  suggested  and  appear 
to  be  better  are  either  (a)  to  reserve  during  the  last  two  or  three  years  of 
the  term  a  higher  rent,  reducible  to  the  normal  rent  on  the  execution  in 
each  year  by  the  tenant  of  improvements  within  the  third  part  of  the 
Ist  schedule  to  the  Act  of  a  certain  value;  in  which  case  under  s.  6  (a)  the 
amount  taken  off  the  rent  would  be  deductible  from  the  amount  payable  for 
compensation;  or  (b)  to  make  the  compensation  agreed  upon  by  the  lease 
(which  is  often  more  favourable  to  the  tenant  than  the  compulsory  compen- 
sation provided  by  the  Act)  conditional  upon  the  tenant  ma-lring  no  daim 
under  the  Act.  On  behalf  of  the  tenant  it  should  be  notic3d  that  s.  39  is 
more  unfavourable  to  him  than  the  provisions  of  an  ordinary  lease. 

The  landlord,  on  paying  to  the  tenant  the  amount  due  to  him  for  com- 
pensation imder  the  Act,  can  obtain  from  the  County  Court  a  charge  on  the 
holding  to  the  amount  so  paid  or  expended,  ss.  29,  30 ;  and  the  right  to 
obtain  such  a  charge  extends  to  the  executors  of  a  landlord  tenant  for  life, 
see  Gough  v.  Gough,  [1891]  2  Q.  B.  665. 
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arbitron  (a),  for  the  benefit  derived  by  the  lessor,  from — 
First,  Permanent  improvemts  made  by  the  lessee,  with  the 
consent  in  writg  of  the  lessor  or  his  agent,  on  the  demised 
premes ;  Secondly,  For  the  bones  or  other  artificial  manure 
wch  shl  durg  the  last  two  yrs  of  the  tenancy  be  with  the  Uke 
consent  brought  &  spread  on  the  demised  premes :  Thirdly, 
For  the  oil- cake  or  other  food  brought  &  consumed  durg  the 
last  two  yrs  of  the  tenancy  on  the  demised  premes ;  so  that 
the  amt  of  such  bones,  artificial  manure,  oil-cake,  or  other 
food  80  brought  &  consumed  or  spread,  in  eir  of  the  sd  two 
yrs,  does  not  exceed  the  average  annl  quantity  brought  & 
consumed,  or  spread,  durg  the  three  yrs  immedly  precedg  the 
two  last  yrs  of  the  tenancy ;  &  so  that  the  amt  of  such  com- 
penson  shl  not  exceed  one-third  pt  of  the  value  of  the  bones, 
artificial  manure,  oil-cake,  or  other  food  brought  &  consumed, 
or  spread,  durg  the  last  yr  of  the  tenancy,  togr  with  one-sixth 
pt  of  the  value  of  the  bones,  artificial  manure,  oil-cake,  or 
other  food  brought  &  consumed,  or  spread,  durg  the  last  yr 
but  one  of  the  tenancy  [in  excess  of  the  value  of  the  food  & 
manure  wch  the  lessee  may  be  bound  to  bring  &  consume,  or 
spread,  as  an  equivalent  for  food  carried  away].     See  also. 

Capital  monies  arising  under  the  S.  L.  Acta  may  be  applied  in  payment  of 
any  monies  expended  and  costs  incurred  by  a  landlord  under  or  in  pursuance 
of  the  Act,  s.  29.  For  the  provisions  of  the  Act  as  to  fixtures,  &c.,  see 
8.  34,  and  as  to  notice  to  quit,  see  p.  781,  note. 

As  to  holdings  under  two  acres,  this  Act  is  now  in  the  main  superseded 
by  the  Allotments  and  Cottage  Gardens  Compensation  for  Crops  Act,  1887, 
50  &  51  Vict.  c.  26 ;  and  as  to  allotments  (not  exceeding  one  acre),  see  the 
AUotments  Act,  1887,  50  &  51  Vict.  c.  48,  s.  8. 

By  the  Tenants'  Compensation  Act,  1890,  53  &  54  Vict.  c.  57,  s.  2  (sub-s.l), 
a  tenant  from  a  mortgagor  under  an  agreement  not  binding  on  the  mort- 
gagee is  entitled  to  compensation  for  improvements  as  against  a  mortgagee 
who  takes  possession ;  but  the  amount  may  be  set  olf  against  any  rent  or 
other  sum  due  from  him  in  respect  of  the  land  ;  and  by  sub-s.  2  the  moit- 
gagee  must  give  the  tenant  six  months'  notice  in  writing  before  depriving 
him  of  possession,  and  must  then  aUow  him  compensation  for  his  crops  and 
impnivements,  where  the  agreement  was  for  a  tenancy  from  year  to  year  or 
for  a  term  of  years  not  exceeding  21,  at  a  rack-rent.  S.  3  provides  for  the 
registration  of  charges  on  compensation  for  improvements  made  imder  s.  31 
of  the  Agricultural  Holdings  Act,  1883. 

(a)  As  to  arbitration,  see  the  Agricultural  Holdings  Act,  1883,  ss.  9  et  seq., 
and  as  to  the  case  where  compensation  is  fixed  by  the  lease,  see  s.  17. 
As  to  arbitration  generally,  see  the  Arbitration  Act,  1889,  and  see  the  form 
of  clause,  infra,  p.  780.  As  to  the  distinction  between  an  arbitration  and  a 
mere  valuation,  see  ante,  p.  154. 
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For  qniet 
enjoyment. 


Free.  II.,  pp.  784,  786;  Prec.  III.,  clause  88,  p.  789; 
Prec.  IV.,  pp.  791,  792,  798. 

vin.  And  also  that  the  lessee,  paying  the  sd  yrly  rent  of 

£ ,  &  the  sd  addl  rents  in  case  the  same  shl  be  incurred, 

&  pformg  all  the  covts  &  agrmts  on  the  pt  of  the  lessee  hrin 
contd,  may  quietly  hold  the  demised  premes  durg  the  sd 
term  (a)  witht  any  interruption  by  the  lessor  or  any  pson 
claimg  under  him. 


Proviso  as 
to  sales 
under  a 
distress  of 
things 
coTenanted 
to  be 
consumed 
on  the 
premises. 


Power  to 
lessor  to 
resume 
possession 
of  pai-t  of 
land. 


PROVISOES. 

I.  Provd  always,  &  these  psnts  are  upon  this  condon,  that 
in  case  the  lessor  shl  distrain  for  rent  {b),  it  shl  be  Iful  for 
him  to  sell  &  dispose  of  the  distress  or  distresses,  or  any  pt  or 
pts  thof,  subjt  to  a  condon  that  all  hay,  straw,  fodder,  haalm, 
turnips,  mangold,  compost,  &  manure,  the  words  slul  comprite 
all  the  i)roduce  of  the  farm  coiled  to  be  consumed  on  the  premes, 
shl  be  consumed  on  the  premes,  &  that  on  a  sale  being  made, 
subjt  to  such  Condons,  the  lessees  shl  allow  the  use  of  the  out- 
bldgs,  barns,  yards  &  fie.ds  to  the  pchaser,  free  from  cbge,  for 
the  ppose  of  threshg  out  or  consumg  the  same. 

ji.  Provd  always,  &c.,  that  it  shl  be  Iful  for  the  lessor  at 
any  time  or  times  to  resume  posson  of  &  determine  the  tenancy 
of  the  lessee  as  to  any  portion  or  portions  [not  exceedg  in  the 

whole acres]  of  the  sd  demised  premes  for  the  ppose  of 

sellg  or  usg  or  lettg  the  same  for  pposes  other  than  agricul- 
tural or  as  allotmts  [or  for  any  of  the  pposes  mentd  in  the 
41st  section  of  the  Agricultural  Holdings  (England)  Act,  1888] 
on  givg  to  the  lessee  one  calr  month's  notice  of  his  intention 
in  that  behalf,  in  wch  case  the  lessor  shl  allow  to  the  lessee 
a  proportionate  abatemt  (to  be  fixed  in  case  of  dispute  by 
arbitron)  of  the  rent  hby  reserved  in  respt  of  the  land  posson 

(a)  Add  here,  if  appropriate,  **  &  the  barus  &  stack*yards  until 

the day  of next  after  the  expiron  of  the  sd  term  for 

the  stackg,  threshg,  &  dressg  the  last  yr's  crop." 

(6)  See  56  Geo.  III.,  c.  50,  s.  11  ;  Ridgway  v.  Lord  Straford,  6  Ex. 
404 ;  Hawkins  v.  Walrond,  1  C.  P.  D.  280.  Aa  to  the  law  of  distress,  see 
p.  679,  note. 
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of  wch  shl  be  so  resumed^  or,  ''  shl  make  compenson  for  the 
same  by  an  abatemt  of  rent  or  orwise  in  mner  provd  by  the 
sd  4l8t  section ''  &  the  lessee  shl  be  entled  to  no  other  com- 
penson whatsr  [&  the  covts  &  pro  von  s  hrin  contd  shl  be 
applicable  to  the  land  as  to  wch  the  tenancy  shl  be  so  deter- 
mined in  the  same  mner  as  far  as  may  be  as  if  the  demise  thof 
had  expired  by  efSoxion  of  time].  [Pbovd  always,  &c.,  that 
in  case  the  powers  given  by  the  last  precedg  provo  shl  be  exer- 
cised by  the  lessor  the  lessee  shl  be  at  liberty  to  put  an  end  to 
this  psnt  demise  on  givg  to  the  lessor  six  calr  months'  notice 

in  writg  in  that  behalf,  such  notice  to  be  given  within days 

after  the  rect  of  the  notice  mentd  in  the  precedg  provo.] 

in.  Provd,  &c.,  that  the  notice  required  to  be  given  by  the  ProTiso 
lessee  under  s.  4  of  the  Agricultural  Holdings  (England)  Act,   tenns  of^ 
1883,  as  to  improvemts  within  Pt.  2,  of  Schdle  I.,  thto  shl  be  ^^t^^f 

'  r  '  f  tion  under 

dispensed  with,  &  that  if  &  when  the  lessee  shl  be  entled  under  tbe  Agri- 

the  sd  Act  to  rece  compenson  from  the  lessor  in  respt  of  any  HoUings 

improvemts  exted  by  the  lessee  upon  the  demised  premes,  such  Act,  1883 
compenson  shl  be  determined  accdg  to  tlie  rules  &  allowces 
contd  in  the  schdle  hto,  &  be  payable  on  the  expiron  of  the 
tenancy  or  as  soon  thrafter  as  the  same  shl  be  ascertained. 

rv.  Provd  always,  &  it  is  hby  agrd  &  decld  that  the  com-  Proviso 

penson  hinbfe  agrd  to  be  pd  by  the  lessor  to  the  lessee  in  respt  compenw^ 

of  improvmts  or  any  other  mres  at  the  end  of  the  tenancy  is  tion  is  to 

intd  to  &  shl  be  in  substiton  for  any  compenson  wch  the  lessee  tuted  for 

shl  be  entled  to  rece  or  claim  under  the  Agricultural  Holdinors  statutory 

compensa- 

(England)  Act,  1883,  or  any  other  statute  in  respt  of  any  tion(d), 
improvemts  exted  by  him  upon  the  demised  premes,  &  that 
if  the  lessee  shl  make  any  claim  agst  the  lessor  for  any  such 
compenson  under  the  sd  Act  or  any  other  statute  the  provon 
hinbfe  contd  for  the  paymt  to  the  lessee  of  compenson  at  the 
end  of  the  tenancy  whether  in  respt  of  any  improvemts 
provd  for  by  the  sd  Act  or  any  other  statute  or  any  other 
improvemts  or  mres  shl  wholly  cease  &  be  void. 


(c)  See  p.  775,  note.  This  form  to  be  used  if  it  is  desired  to  abide  by 
the  Act  instead  of  introducing  independent  provisions  and  excluding  it 
altogether.  The  schedule  should  specify  the  particular  kinds  of  iniprove- 
inents  mentioned  in  the  Act ;  the  compensation  for  improvements  within 
Part  8  of  Schedule  I.  to  the  Act  must  be  "  fair  and  reasonable." 

(d)  See  p.  775,  note. 
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Proviso 
that  remC' 
dies  given 
to  lessor 
are  cumu- 
lative. 


Arbitration 
clause. 


V.  Provd  always,  &  it  is  hby  agrd  that  any  powers  or 
remedies  hby  expressedly  given  to  the  lessor,  in  the  event  of 
any  breach  by  the  lessee  of  any  of  the  covts  hinbfe  contd,  shl 
be  in  addon  to,  &  not  in  substiton  for  the  rts  &  remedies  by 
law  given  to  the  lessor,  in  respt  of  or  consequent  upon  any 
such  breach,  whether  by  pcdgs  to  recover  posson  of  the  demised 
premes,  or  to  recover  damages  or  orwise,  all  wch  rts  &  remedies 
may  be  enforced  &  pursued  in  due  course  of  law  accdly :  [Provd 
ALWAYS  that  the  clause  lastly  hinbfe  contd  shl  not  qualify  or 
afifect  the  arbitron  clause  hinafter  contd.] 

VI.  Any  dispute  or  question  wch  may  arise  betn  the  pties 
resptg  their  rts  or  liabilities  under  these  psnts  or  in  relon  to 
the  contract  of  tenancy  hby  made  shl  be  refd  to  the  arbitron 
of  a  single  referee  if  the  pties  so  agree  or  orwise  of  two  referees 
or  an  umpire,  &  such  arbitron  shl  be  regulated  by  the  provona 
in  that  behalf  contd  in  the  Agricultural  Holdings  (England) 
Act,  1883,  if  &  so  far  as  the  case  may  admit,  &  orwise  by  the 
Arbitron  Act,  1889  (a) . 


PRKCEDENTS  (b). 


PREC.   I. 


Parties. 


Agreement 
to  let. 

Parcels. 


AGREEMENT >r  a  Ye.\rly  Tenancy.     Shoitfonn. 


AGRMT   made  this 


day  of 


Betn  A.,  of,  Ac.> 


(hinafter  called  the  landlord,  wch  expression  shl  include,  &c.y 
see  p.  673),  of  the  one  pt,  &  B.,  of,  &c.  (hinafter  called  the 
tenant,  wch  expression  shl  include,  &c.),  of  the  other  pt. 
1.  The  landlord  agrees  to  let,  &  the  tenant  agrees  to  take 

The  Messe,  farm,  &  lands,  called Farm,  situate  in  the 

parish  of ,  in  the  coy  of ,  the  parlars  whof  are  speci- 
fied in  the  schdle  hto,  referee  if  need  be  to  plan,  as  now  occupied 
by  ,  with  the  appurts.      Rcservon  of  timber  d-  minUy  ii' 


(a)  See  the  Acts  referred  to ;  and  above,  p.  152,  note. 
{h)  Probably  in  the  present  state  of  agricultare  none  of  the  precedeata 
in  this  coUcction,  except  the  first,  wiU  be  of  general  atiUty. 
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sportg,  if  intd,  pp.  763,  764.      Thb  tbnakcy  to  be  from  the     pmc.  i. 

day  of  ,  from  yr  to  yr,  until  it  ia  determined  at  the  From  year 

end  of  the  first,  or  any  subseqt  yr,  by  eir  pty  givg  to  the  toyear. 
other  six  cak  months*  notice  (c)  in  writg.     At  the  yrly  rent  Rent. 

of  £ ,  payable  half-yrly,  [qtrly]  on,  &c.,  the  first  paymt 

to  be  made  on  the day  of  next  [&  the  last  paymt 

to  be  made  in  advce  one  calr  month  bfe  the  expiron  of  the 
tenancy.] 

And  the   tenant   HBY  agrees  Tenant's 

2.  To  PAT  the  rent  at  the  time,  &  in  mner  afsd.  J^JJJJi. 

3.  To  PAY  all  rates  &  taxes,  except  [land  tax,  tithe  rent-chge,  To  pay 
&]  landlords'  ppty  tax.  ^J;""^ 

4.  To  KEEP  the  farmhouse  &  bldgs,  &  all  hedges,  fences,  &  Repair, 
gates,  &  leave  the  same  at  the  end  of  the  tenancy  in  good 
tenantable  repair,  he  being  allowed  rough  timber  for  repairs 
within  a  distce  of miles  from  the  farmhouse. 

5.  To  CONSUME  all  the  hay,  straw,  &  root-crops  upon  the  Oonsnme 

pr<xiuce  on 

farm.  farm. 

6.  To  SPREAD  the  whole  of  the  manure  &  muck  yrly  upon  Spread 
the  land.  "**"""• 

7-  To  PRESERVE  all  timber,  timber-like  trees,  &  tellers.  Preaerve 

8.  To  LEAVE  one-third  of  the  arable  land  in  fallow  [tare  or  j^^ 
pea-grattan]  in  a  clean   state  for  wheat  at  the  end  of  the  fallow. 
tenancy  for  the  incomg  tenant. 

9.  Not  to  grow  two  successive  white  crops  on  the  same  pee  Ab  to  white 
of  land.  ""^P"- 

10.  Not  to  mow  any  pasture  in  two  successive  yrs.  Pasture. 

11.  Not  to  break  up  pasture,  witht  the  consent  in  writg  of  Not  to 
the  landlord  or  his  agent,  under  a  penalty  of  £50  per  acre,  &  p^ure.^ 
in   like  proportion  for  any  less  quantity  than  an  acre,  such 
penalty  to  be  recoverable  immedly. 

12.  Not  to  cut  or  lop  any  timber  or  timber-like  trees.  Timber. 
18.  After  he  has  given  or  reced  notice  to  quit,  not  to  cart  Manure. 

(e)  See  the  Agricaltaral  Holdings  (England)  Act,  1883,  s.  33 ;  Barlow  v.  As  to  a|{ri- 
Teal,  15  Q.  B.  D.  501.    Under  14  &  15  Vict.  c.  25,  b.  1,  an  agricultural  lease  cultaral 
by  a  tenant  for  life,  though  invalid  against  those  entitled  in  remainder,  is  1®^®"* 
|]Food  for  one  year  after  the  lessor's  death.    See  further  as  to  leases  by 
limited  owners,  ante,  p.  706.    As  to  the  necessary  notice  by  a  mortgagee  to 
a  tenant  under  a  yearly  tenancy  or  a  lease  by  the  mortgagor,  not  binding 
on  the  mortgagee^  and  compensation  for  improrem^ats  in  such  a  case,  see 
p.  777,  note. 
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PRXC.  X. 


Game. 

Not  to 
assign. 

Landlord  to 
have  right 
of  entry. 


Landlord's 
agree- 
ments. 

To  repair. 

Find 
timber. 

Pay  com- 
pensation 
{a). 


Proviso  for 
re-entry. 


any  manure  or  muck  on  to  the  land,  witht  givg  to  the  land- 
lord or  his  agent,  six  days'  notice  in  writg  of  his  intention 
to  do  so. 

14.  Not  to  destroy  any  game  or  rabbits  except  as  authorized 
by  the  Ground  Game  Act,  1880. 

15.  Not  to  assn  or  under-let  the  premes  or  any  pt  thof  witht 
the  written  consent  of  the  landlord,  or  his  agent. 

16.  That  the  landlord  shl  have  ingress  &  egress,  for  him- 
self &  all  psons  authorised  by  him,  to  the  land  &  bidgs,  to 
inspect  the  state  of  repair  &  condon  of  the  premes,  &  to  cut 
timber  &  for  sportg  &  preservg  game. 

And  the  landlord  hby  agrees 

17.  To  PUT  the  farmhouse  &  bldgs  in  good  tenantable  repair 
at  the  commencemt  of  the  tenancy. 

18.  To  FIND  rough  timber  for  repairs  within miles  from 

the  farmhouse. 

19.  To  PAY  the  tenant  on  quittg  for  all  pchased  artificial 
manure,  one  crop  ofif,  &  other  tenant  rts,  includg  draing,  accdg 
to  the  custom  of  the  country,  as  from  an  incomg  to  an  out- 
going tenant,  but  the  rt  to  compenson  under  this  clause  is 
condonal  on  the  tenant  not  makg  any  claim  for  compenson 
under  the  Agricultural  Holdings  (England)  Act,  1888. 

It  is  hby  also  agbd 

20.  That  the  landlord  shl  have  a  rt  of  re-entry  on  non- 
paymt  of  the  rent  for  twenty-one  days,  whether  legally 
demanded  or  not,  or  breach  of  any  of  the  tenant's  agimts. 
In  wits,  &c. 

[^Schdle  of  ParcehJ} 


PREC.  II. 


11. 

AGREEMENT  for  a  Yearly  Tenancy  in  Leicestebshirk. 

Ladyday  holding.     Full  Form, 

AGEMT,  &c.,  as  m  Precedent  /.,  to  end  of  the  reserron  of 
sportg. 
Tenancy  to        The  TENANCY  shl  be  from  the  25th  day  of  March  next,  from 


(a)  See  p.  775^  note. 
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yr  to  yr,  determinable  at  the  end  of  the  first,  or  any  subseqt    prec.  u. 
yr,  on  six  calr  months'  notice  {b)  in  writg  to  quit  given  by  eir  ^^  J^ 

landlord  or  tenant  to  the  other,  At  the  yrly  rent  of  £ ^,  y«*^  ^ 

payable  qtrly,  on  the  24th  day  of  June,  &c.,  in  every  yr,  the  '^^^ 
first  paymt  thof  to  be  made  on  the  24th  day  of  June  next,  & 
after  notice  to  quit  has  been  given  by  eir  pty,  the  last  qtr*s 
rent  shl  be  due  &  payable  in  advce  one  calr  month  bfe  the  end 
of  the  tenancy  [And  at  the  further  rents,  penal  d-  addonal  renta^ 
pp.  681,  765]. 

The  tenant  agrees  Tenant's: 

To  pay  rent,  p.  682 ;    taxes,  p.  682 ;    to  reside,  p.  768 ;  to  ^^^ 
repair,  p.  767  ;  to  cultivate  land  accdg  to  custom,  p.  768 ;  not  to 
mow  grass  land,  p.  769 ;  form  xi.,  et  seq, ;  to  consume  hat/,  dr., 
on  premes,  p.  769 ;  to  preserve  trees,  p.  769 ;  to  preserve  hedges, 
p.  770 ;  to  allow  lessor  to  inspect,  p.  771 ;  to  protect  game,  p.  771 ; 
not  to  assn,  p.  772 ;  And  also  will,  in  the  autumn  bfe  the  Sow  wheat 
tenancy  ends,  sow  wheat  at  the  pper  time  on  all  the  land,  wch  in  j!^* 
due  course  ought  in  that  yr  to  be  sown  with  wheat ;  but  if,  at 
any  time  after  the  81st  day  of  October  in  the  last  yr  of  the 
tenancy,  he  shl  have  failed  so  to  do,  or  if  the  landlord  or  inoomg 
tenant  shl  at  any  time  be  dissatisfied  with  the  mner  in  wch,  or 
the  time  at  wch,  the  work  is  being  done,  he  will,  on  being  re- 
quired so  to  do  by  the  landlord  or  the  incomg  tenant,  immedly 
deliver  to  eir  of  them  posson  of,  &  permit  him  to  enter  upon, 
all  the  land  required  by  the  landlord  or  incomg  tenant  for  the 
ppose  of  being  sown  with  wheat :  And  also  will,  on  the  6th  Cri^e  "p 
day  of  January  bfe  the  end  of  the  tenancy,  deliver  to  the  January  ^ 
landlord  or  incomg  tenant,  posson  of,  &  permit  him  to  enter  k 
remain  upon  all  the  lands  to  be  fallowed,  or  to  be  sown  with 
pulse  &  spring  corn,  accdg  to  the  pper  cultivon  of  the  farm 
except  such  lands  as  are  then  growg  turnips :  And  also  will,  And 
on  the  sd  6th  day  of  January,  provide  in  &  upon  the  farm  for  g^^/iJi  f^j, 
the  use  of  the  landlord  or  incomg  tenant,  from  that  day  until  incoming 
the   26th  day  of  March  foUg,  sufft  stablg-room  &  straw  for  *^°*''*' 
beddg,  with  a  pper  quantity  of  hay  or  seeds  for  the  workg 
horses  employed  upon  the  lands  given  up,  the  value  of  such 
hay  &  seeds,  &  the  herbage  of  the  land  entered  upon,  to  be  pd 
for  by  the  landlord  or  incomg  tenant  at  f eedg  prices  on  a  valuon 


(6)  See  p.  781^  note. 
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PKXC.  II. 

Give  up 
half  the 
turnip 
land  in 
February. 


Permit 
landioi'd 
to  carry 
agreement 
into  effect. 

Landlord's 

agi'ee- 

menta. 

To  pay 
compensa- 
tion at  end 
of  tenancy. 

For  seed 
and  labour. 


Bone 
manure. 


Artificial 
manure. 


to  be  made  in  the  usual  mner  (a) :  And  also  will,  on  the  14th 
day  of  February  bfe  the  end  of  the  tenancy,  deliver  to  the 
landlord  or  incomg  tenant  posson  of  &  permit  him  to  enter 
upon  one  half  of  the  turnip  land  above  excepted :  or,  if  the 
pper  proportionate  quantity  of  land  shl  in  breach  of  this  agnnt 
not  be  in  turnips  in  the  last  yr,  then  so  much  as  wd  be  eql 
to  one-half  of  the  land  that  ought  to  have  been  in  turnips,  & 
will  deliver  posson  of  the  remr  as  soon  as  the  turnips  are 
eaten  off,  but  the  tenant  shl  not  have  any  claim  for  eatage  in 
respt  of  any  of  the  turnip-land  delivered  up  bfe  the  end  of  the 
tenancy :  And  lastly  will  permit  the  landlord  &  incomg  tenant 
&  their  agents  to  do  all  things  necy  for  carryg  these  regulons, 
on  the  determinon  of  the  tenancy,  fully  into  eiBEect. 

The  landlord  agbees 

That  he  will,  on  the  expiron  of  the  tenancy  (subjt  to  the 
provons  hinafter  contd),  pay  or  allow  to  the  tenant  comj)enson 
(the  amt  thof  to  be  determined  in  case  of  dispute  by  arbitron), 
at  the  end  of  the  tenancy,  for  unexhausted  improvemt  &  labour 
accdg  to  the  rules  foUg,  that  is  to  say : — 

First.  For  the  cost  of  seed  (provd  always  that  it  is  good 
&  clean),  &  of  the  labour  of  once  ploughg,  &  of  scarifyg, 
harrowg,  &  sowg  the  land  then  sown  with  wheat  in  dne 
course,  &  of  the  labour  pperly  bestowed  on  clay-land  summer 
fallowed  in  due  course,  wch  is  unfit  for  turnips,  cole,  or  other 
fallow  crop  (provd  such  land  has  been  worked  in  a  good  & 
husbandlike  mner,  but  not  orwise),  &  of  the  seed  &  labour  of 
eowg  such  clay-land  fallow,  &  also  the  cost  price  of  the  labour 
of  sowg  all  grass  &  clover  '  seeds  sown  with  the  first  crop  of 
corn  after  fallow  turnips,  or  other  fallow  crop,  in  the  spring 
precedg  the  end  of  the  tenancy,  provd  that  the  tenant  shl  not 

stk  the  land  sown  with  grass  or  clover  seeds  after  the 

day  of precedg  the  end  of  the  tenancy. 

Second.  For  bones  pperly  &  benefly  used  in  the  yr  precedg 
the  end  of  the  tenancy  for  turnips  or  other  green  crops,  the 
whole  of  the  cost  if  used  dry,  &  three-fourths  if  dissolved  in 
acid,  to  be  allowed  exclusive  of  carriage. 

Third.  For  guano  or  other  well-known  &  approved  arti- 
ficial manure  pperly  &  benefly  used  in  the  yr  precedg  the 


(a)  This  is  not  affected  hj  the  Agracultaral  Holdings  Act,  1883. 
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end  of  the  tenancy  for  turnips  or  other  green  crops  consumed    prko.  u, 
by  sheep  on  the  ground  where  grown,  two-thirds  of  the  cost 
price  to  be  allowed  exclusive  of  carriage ;  but  when  the  crop 
has  been  drawn  &  consumed  in  the  yards  by  cattle,  one-half 
of  the  cost  price  to  be  allowed  exclusive  of  carriage. 

Fourth.  For  oil-cake  given  to  cattle  &  sheep,  one-third  Oil-cake. 
of  the  cost  price  of  that  so  used  within  twelve  calr  months 
bfe  the  end  of  the  tenancy,  &  one-sixth  pt  of  the  cost  price  of 
that  so  used  in  the  previous  yr,  to  be  allowed  exclusive  of 
carriage. 

Fifth.  For  lime  pperly  &  beneflly  used  within  twelve  Lime, 
months  bfe  the  end  of  the  tenancy,  if  no  crop  has  been 
taken  from  the  land  limed  in  that  yr,  the  whole  cost,  includg 
labour,  to  be  allowed:  if  one  crop  has  been  taken  from 
such  land,  four-fifths  of  such  cost  to  be  allowed,  &  so  on, 
diminishg  the  allowce  by  one-fifth  for  each  crop  taken  from 
such  land. 

Sixth.  For  claying,  marlg,  or  chalkg,  a  similar  allowce  to  ciajing, 
that  for  limg. 

Seventh.  For  all  draing  done  by  him  durg  the  last  five  yrs  Drainage, 
of  the  tenancy,  provd  it  is  well  &  pply  exted,  accdg  to  the 
rates  follg,  that  is  to  say : — the  whole  cost  of  draing  done 
within  twelve  calr  months  bfe  the  end  of  the  tenancy  ;  four- 
fifths  of  the  cost  of  draing  done  in  the  previous  yr ;  &  so  on, 
diminishg  the  allowce  by  one-fifth  for  each  yr  that  shl  have 
elapsed  since  the  drainage  was  done. 

And  it  is  hby  agrd  that  the  valuers  or  valuer  shl  make  an  Valuers  to 
estimate  of  all  sums  due  from  the  tenant  to  the  landlord  for  sumsowiog 
arrears  of  rent,  or  for  dilapidons  or  injury  to  the  farm  by  bad  ^^^^' 
husbandry,  or  breach  of  agrmt  or  orwise  in  any  respt,  &  of  breaches  of 
the  cost  of  puttg  into  repair  &  into  good  tenantable  condon  all  aStTdeduct 
the  bldgs,  gates,  fences,  drains,  water-courses,  &  other  things  from  sums 
on  the  farm,  to  the  repair  or  maintence  of  wch  the  tenant  allowed  to 
is  liable,  &  then  being  out  of  repair  or  not  in  good  tenantable  tenant  (&). 
condon,  &  the  amt  of  such  estimate  shl  be  deducted  from  any 
sums  to  be  due  to  the  tenant  at  the  end  of  the  tenancy,  or,  at 
the  option  of  the  landlord,  shl  be  pd  to  him  by  the  tenant  on 
demand.      Provo  excludg  statutoi'y  rt  to  cmnpenson,  p.  779. 

{h)  Compare  the  Agricultural  Holdings  Act,  1S83,  s.  6. 
K.E. — VOL.  I.  50 
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PRio.  n 


Provo  for  re-entry^  p.  701,  "but  notwg  any  such  re-entry, 
the  tenant  shl  be  entled  to  all  outgoing  allowces  as  bfe  mentd, 
subjt  to  a  dedon  for  rent  in  arrear,  dilapidons,  &  orwise  as 
afsd."     Quiet  enjaymt,  p.  778.     Arbitron,  p.  780.     In  wits,  &c. 


PRBO.   III. 


Agreement 
to  let. 

PiircelB. 


From  year 
to  year. 


Rent. 


Landlord 
rescryeB 

Timber. 


Minerals. 


Right  to 

resume 

land. 


Right  of 
•porting. 


in. 

AGEEEMENT  for  a  Yearly  Tenancy  in  Kent  from 

11th  October.    FiM  Form  (a). 


AGRMT  made  this 
Precedent  I, 


day  of 


Betn,   &c.,  as  in 


1.  The  landlord  agrees  to  let,  &  the  tenant  agrees  to  take, 

All  that  farm,  called  Farm,  situate  in  the  parish  of 

,  consistg  of acres  or  thrabouts,  togr  with  the  farm- 
house &  bidgs  belongg  thto.  To  hold  the  same  from  the 
11th  day  of  October,  18 — ,  from  yr  to  yr,  until  eir  pty  shl  have 
given  six  calr  months'  notice  in  writg  of  his  intention  to  deter- 
mine the  tenancy  at  the  end  of  the  first  or  any  subsequent 
year,  in  any  case  the  tenancy  to   cease  on  the  11th  day  of 

October,  18 — ,  At  the  yrly  rent  of  £ ,  payable  on  the  6th 

day  of  April  &  the  11th  day  of  October,  unless,  as  regards 

e  last  half-yrly  paymt,  demanded  at  any  time  within  one 
month  previous  to  the  expiron  of  the  tenancy,  in  wch  case 
it  shl  become  due  immedly  on  such  demand. 

The  landlord  reserves. 

2.  All  the  pollard  trees,  tellers  (whether  on  stems  or 
orwise),  timber,  &  timber-like  trees,  with  liberty  of  ingress  to 
plant,  top,  fell,  &  carry  away  the  same. 

8.  All  gravel,  brick,  earth,  quarries,  &  minis,  with  Uberty 
to  work,  use,  &  carry  away  the  same. 

4.  The  rt  to  take  &  resume  land  for  public  bldgs  &  pabUc 
works,  payg  the  tenant  compenson  [in  the  mner  provd  by  the 
41st  section  of  the  Agricultural  Holdings  (England)  Act, 
1883]. 

5.  The  exclusive  rt  of  sportg,  subjt  to  the  rts  of  the  tenant 
under  the  Ground  Game  Act,  1880. 


(a)  See  notes  to  preceding  Preoedents  and  Clauses. 
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6.  The  free  rt  at  all  times  of  entry  for  inspon  &  other  prm.  iu. 
reasble  pposes.  RightTf 

The  tenant  agrees  ®°**7- 

7.  To  PAY  rent,  rates  &  taxes  (6).  '^^^ 

8.    To  beside  on  the  premes.  To  pay  rent 

9.  To  keep  in  good  repair  the  farm-house,  &  all  the  bldgs,  ^^^^  *"«»• 
fences,  gates,  stiles  [culverts,  pounds],  bridges  &  premes,  the  "^^  '®®*^®' 
same  havg  been  put  by  the  landlord  in  tenantable  repair  at  ^  "p^- 
the  commcemt  of  the  tenancy ;  &  the  landlord,  upon  reasble 

notice  findg  &  allowg  on  the  premes,  or  within  miles 

distce,  all  rough  materials  (except  straw  for  thatchg  &  crlass), 

to  be  fetched  by,  &  at  the  cost  of,  the  tenant,  all  damages  by 
tempest,  above  £20  at  any  one  time,  or  by  fire,  excepted. 

10.  To  KEEP  the  farm-roads  well  metalled,  &  in  good  repair.  ^^®®^ 

11.  To  PAINT,  paper,  &  whitewash  the  farmhouse  &  bldgs  metalled, 
internally  every  seven  yrs.  To  paint 

12.  To  TAR  &  paint  the  exterior  of  the  farmhouse  &  bldgs  &  ]^*®™  ^' 
other  premes  usually  tarred  &  painted,  every  four  yrs.  externally. 

13.  To  REPAIR  on  three  months'  notice.  To  repair 
14-  To  PAY  one-fourth  of  the  cost  of  all  converted  or  sawn  ^^  °*^**^' 

To   n62L]r 

timber  used  in  repairs,  if  found  by  the  landlord,  instead  of  proportion 
rough  timber.  o^  ^««*  ^^ 

sawn 

15.  To  MAKE  annlly  one-seventh  pt  of  the  arable  land  a  good  timber. 

summer  fallow,  to  be  ploughed  not  less  than times,  with  To  fallow 

suitable  dressgs,  &  to  keep  the  lands  at  all  times  in  a  clean  ^venth 
state,  &  cultivated  accdg  to  the  best  course  of  husbandry.  °^  *"**^- 

16.  Not  to  leave  for  seed  any  turnip,  rape,  mustard,  rye-  Not  to 
grass,  mangold,  flax,  or  other  such  seeds  on  the  sd  premes  f^'^' 
(except  so  much  of  such  seeds  as  may  be  required  annlly  for 

seed  by  the  sd  farm),  witht  bringing  on  fifteen  yards  of  good 
rotten  dung  per  acre,  or  an  equivalent  in  other  manures. 

17-  To  KEEP  up  in  good  plant  not  less  than acres  of  hops.  To  grow 

18.  To  KEEP  the  farm  sufftly  stocked,  &  not  to  stall  off  any  ^°p®- 
of  the  sheep  depasturg  thron.  fa^rm!^ 

19.  Not  to  break  up  any  pasture-land  witht  the  written 
consent  of  the  landlord  or  his  agent,  or  to  mow  any  pt  thof  in  break  np 
three  successive  yrs,  under  a  penalty  of  d960  for  every  acre  so  i*^""- 
broken  up,  &  jEIO  for  every  acre  so  mown,  &  so  in  proportion 

for  any  less  quantity  than  an  acre,  such  penalties  to  be  re- 

(b)  See  the  fnU  form,  ante,  p.  682. 
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PBBO.  ni. 


To  con- 
sume hay. 


Not  to 
carry  o.T 
bay.  *c., 
vithoot 
bringiog 
maiiareoo. 


AccoiiAt 
lor  ki^. 
Ice. 


Not  to  cut 
timber. 


Preserve 
ffttit-trees. 


Sovseedh 


CuItiTation 
at  end  of 
tenancy. 


coverable  immedly  as  liquidated  damages,  &  within  six  months 
after  mowing,  where  the  hay  is  not  consumed  on  the  farm,  to 
manure  one  third  pt  of  the  lands  mown  with  not  less  than 
twenty-five  yards  of  good  rotten  dung  per  acre,  or  other 
manure  equivalent  thto,  &  not  to  mow  in  any  one  yr  more 
than acres  of  the  pasture-land. 

20.  To  CONSUME  all  the  grass  hay  upon  the  farm,  onless 
the  landlord  or  his  agent  gives  his  written  consent  to  the 
contrary. 

21.  Not  to  carry  off  from  the  farm  any  of  the  hay,  straw, 
haulm,  clover  or  roots,  witht  bringing  on  to  the  farm  immedly 
[prevsly  (a)]  in  exchange  four  cubic  yds  of  good  dung  for 
every  load  of  hay,  straw,  haulm,  or  clover  so  carried  off,  & 
fifteen  yds  of  good  dung  for  every  acre  of  roots  carried  off,  or 
an  equivalent  in  other  manures,  for  such  quantities  resplv, 
such  manure  &  dung,  togr  with  manure  made  on  the  farm  to 
be  spread  in  a  husbandlike  mner  on  the  land  in  every  yr,  or  in 
the  last  yr  of  the  tenancy,  left  made  up  in  pper  maxhills,  the 
tenant  being  pd  for  his  labour  on  the  same  accdg  to  the  custom 
of  the  country. 

22.  To  GIVE,  if  required,  at  every  audit,  an  acct  of  the 
straw  &  hay  sold  off,  &  the  manure  brought  on  the  land  in  the 
precedg  yr. 

23.  Not  to  prune,  top,  or  lop  any  of  the  timber-trees 
injuriously,  under  a  penalty  of  i£10  for  each  tree :  &  not  to 
cut  down  or  destroy  any  of  the  timber  or  timber-like  trees  under 
a  penalty  of  £20  for  every  tree,  such  penalties  to  be  recover- 
able in  the  same  way  as  the  above-mentd  penalties. 

24.  To  PRESERVE  all  fruit  trees,  &  plant  fresh  ones  in  lieu  of 
those  dying,  or  becomg  decayed. 

25.  To  preserve  boundaries  d'  prevent  encroachmts,  p.  770. 

26.  To  cleanse  ditches,  p.  767. 

27.  Not  to  assn  or  underlety  p.  772, 

28.  To  sow  seeds  in  the  last  yr  with  the  wheat  or  spring 
corn,  &  not  to  turn  any  stk  or  sheep  into  such  seeds  to  feed 
them  injuriously  after  harvest. 

29.  To  LEAVE,  at  the  end  of  the  tenancy,  two-seventh  pts 
of  the  arable  land  in  a  fit  state,  &  pper  tilth  for  a  wheat 


(a)  See  Warwick  v.  WiUiavM,  SS  Sol.  J.  742. 
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season   &  the  remainder  in  eql  proportions  of  clover  ley,    ^.^^'  "^- 
pod^are,  mangold,  &  rape. 

80.  To  ALLOW  the  incomg  tenant,  after  the  harvest  in  the  After 
last  yr  of  the  tenancy,  to  enter  the  stubbles  &  plough  the  same  t^bt 
in  case  the  outgoing  tenant  is  unable  or  unwillg  to  pform  the  incomiuK 
work  required  to  be  done  by  the  new  tenant.  plough. 

The  landlord  agrees  Landlord 

31.  To  FIND,  within  six  weeks  after  notice,  rough  timber  or  nP^, 

other  pper  materials  for  repairs  (except  as  afsd)  within materials 

miles  of  the  premes,  &  to  bear  half  the  expse  of  labour,  nails,  '^*^  '^p*^* 
gate-irons,  &  staples  in  such  repairs. 

32.  To  REBUILD,  in  case  of  fire,  the  house  &  premes  within  To  rebuild 

in  CAes  of 

six  months  upon  such  a  scale  as  the  landlord  shl  think  suit-  fiie. 
able  &  pper  for  the  farm. 

33.  To  ALLOW  the  tenant  for  all  the  hay,    straw,    haulm.  To  allow 
chaff,  and   litter   left  on  the  farm  at  feedg  price,  &  for  the  ^^   \ll^ 
clover  left  on  the  farm,  at  sale  price ;  To  pay  for  all  labour  on  on  farm, 
the  fallows  &  on  the  manures  durg  the  last  yr ;  To  pay  for  ^o^  i'*l>our 
pchased  manures  brought  on  durg  the  last  yr,  &  from  wch  no  ^^^ 
benefit  has  been  derived  by  the  tenant,  except  any  unreason-  chaaed 
ably  &  unnecessarily  pchased  &  except  any  brought  on  under 
Clause  21  (h) ;  To  pay  for  seeds  sown  reasonably  &  seasonably  Seeds. 
by  the  tenant  accdg  to  this  agrmt ;  To  pay  for  all  labour  pperly  Labour  on 
bestowed  upon  stubbles  after  harvest,  unless  the  landlord  shd  "*"**°^®^- 
have   signified   that  he  did  not    require    any    such   labour 
bestowed,  but  the  tenant  to  be  in  such  case  found  all  reasble 

work  for  his  horses ;  to  allow  the  tenant  the  use  of  the  barns  Use  of 

until  the day  of next  after  the  end  of  the  tenancy ;     ™*' 

To  pay  for  hop-poles  on  not  exceedg acres  of  land  ;  To  For  hop- 
pay  for  the  underwood  down  to  the  stub ;  To  pay  for  tar  ji^  p^  ^• 
paint  wch  has  been  pperly  used  on  the  premes  by  the  tenant ;  wood. 
To  pay  the  tenant  one-fourth  pt  of  the  cost  price  of  all  linseed,  For  paint. 
rape,  or  cotton  cake  consumed  by  cattle  or  sheep  durg  the  last  ^^^  oil- 
yr  of  the  tenancy,  &  also  one-eighth  pt  of  all  corn  fed  by  cattle, 
sheep,  or  swine,  provd  there  has  been  no  crop  taken  from  the 
manure  or  the  fields  since  the  feedg. 

34.  Tlie  above  alloicces  to  he  in  substitonfor  covipenson  provd 
by  statute,  p.  779. 

(6)  Compare  Agricultural  Holdings  Act,  1883,  s.  6  (b). 
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PRBO.  III. 


86.  Fob  quiet  enjoymt  by  the  tenant  on  paymt  of  rent  & 
Porquiet  P^or^^®  ^f  this  agrmt  witht  interruption  by  the  landlord  or 
enjoyment,   any  one  claimg  under  him. 

Proviso  for       S6.  The  LANDLORD  shl  havo  a  rt  of  ro-eutry  on  non-paymt 

re-entry,      ^f  j^^^^   within  twenty-ono  days  after  the  day  for  paymt 

whether  demanded  or  not,  or  on  breach  of  any  of  the  agrmts 

on  the  pt  of  the  tenant  [or  on  his  becomg  bkpt,  or  enterg  into 

liquidon  or  compoundg  with  his  credors]. 

87.  Arbitron,  p.  780.     As  wits,  &c. 


PRBC.  lY. 


Tenant 
agrees 


To  con- 
snme  hay, 
Ice. 


IV. 

AGBEEMENT  for  a  Yeably  Tenancy  ifi  Wobcbstbr- 

SHIRE  (a). 

Parties,  as  in  Precedent  /. 

1.  Agrmt  to  let,  dec,  as  in  Precedent  /.,  clause  i. 
The  tenant  hby  agrees  as  follows  : — 

2.  To  pay  rent,  p.  682. 

8.  J'o  i>ay  rates  dc  taxes y  p.  682. 

4.  And  also  will  pay  in  like  mner  such  further  rent  as  shl, 
&c.,  "in  underdraing  the  sd  premes,"  p.  766, clause  v. 

5.  Add  appropriate  provons  as  in  precedg  forms,  as  to  any 
mres  not  provdfor  in  thefoUowg  clauses. 

6.  All  hay,  straw,  roots,  cabbages,  &  other  food  for  cattle 
grown  upon  the  sd  farm  shl  be  consumed  thron,  or  if  sold,  one 
half  of  the  proceeds  of  such  sale  shl  within  six  months  after 
the  sale  be  expended  in  manure  approved  by  the  landlord  or 
his  agent,  to  be  applied  eir  to  green  crops,  or  to  the  pasture 
land,  the  other  half  in  oil-cake  or  linseed  to  be  given  to  cattle 
or  sheep.  All  manures,  whether  made  from  the  produce  of 
the  farm,  or  pchased  in  exchange  for  such  produce  sold,  shl  be 
used  upon  the  sd  farm,  or  in  the  last  year  of  the  tenancy  left 
for  the  benefit  of  the  succeedg  tenant.  Notice  shl  be  given  by 
the  tenant  to  the  landlord  or  his  agent  prevs  to  any  such 
sale  of  hay,  &c.,  as  above,  &  vouchers  shl  be  produced  for  the 
manure  or  oil-cake  bought  instead  thof.  If  any  hay,  &c.,  as 
above,  be  destroyed  or  damaged  by  fire  the  value  thof  shl  be 


(a)  See  notes  to  preceding  Precedents  and  Clauses. 
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expended  in  the  pchase  of  other  hay,  &c.,  as  above,  or  in  .  pr>o.  iv. 
manures  &  oil-cake  in  the  same  mner  as  if  such  hay,  &c.,  as 
above,  had  been  sold. 

7.  The  land  shl  be  kept  in  a  clean  &  good  state  of  cultivon  To  farm 
&  so  cropped  that  at  the  expiron  of  the  tenancy  the  arable  land  ^'^^'  ^' 
shl  be  in  the  condon  hinafter  mentd,  or  the  tenant  shl  pay  to, 

or   be  pd  by,  the  landlord  for  any  devion  thfrom  such  sum 
as  shl  be  determined  by  arbitron,  as  hinafter  mentd. 

8.  One  half  of  the  arable  land  shl,  on  such  expiron  of  the  ^?  *^' 

,  '  mination 

tenancy,  be  clean  &  m  good  condon  &  fit  to  plant  with  white  one-half 
straw  crops.  One  moiety  of  such  half  pt  shl,  durg  the  previous  J^J^op® 
summer,   have  been  fallowed  (with  or  witht  green  crops)  ;  white 
the   other  moiety  thof  shl,  after  being  manured,  have  been  ■*'*^®"^p- 
wholly  under  clover  or  mixed  grass  seeds,  or  pt  in  clover  & 
the  rest  beans  or  peas,  none  of  the  clover  or  other  grasses 
havg  been  allowed  to  stand  for  seed. 

9.  One-fourth  of  the  arable  land  shl  have  been  sown  in  the  One-fourth 
spring  of  the  yr  precedg  the  terminon  of  the  tenancy  with  "^^"^^ 
clover  or  other  pper  mixed-grass  seeds  upon  land  fallowed  the  ®^®^^'- 
previous  yr  &  clean ;  the  seeds,  sowg,  &  harrowg  to  be  pd  for 

by  the  landlord  or  his  incomg  tenant  provd  they  have  not  been 
grazed  after  harvest. 

10.  Not  more  than  one-fourth  of  the  arable  land  shl  require  Not  more 
to  be  fallowed  in  the  yr  after  the  terminon  of  the  tenancy,  nor  fo^h'oV 
require  an  outlay  of  more  than  fifty  shillings  per  acre  to  clean  i«»d  to 
it.      If  it  requires  less  than  that   sum   the  landlord  or  his  faUowing. 
incomg  tenant  shl  pay  the  diffce,  if  more  than  that  sum  the 
tenant  shl  pay  it. 

11.  Arbitron  clause,  p.  780. 

12.  The  referee  or  referees  or  umpire  shl  first  consider  Duties  of 
how  far  the  state  of  the  farm  differs  if  at  all  from  that  hrin 
stipulated,  &  shl  decide  whether  the  tenant  or  the  landlord  or 

his  incomg  tenant  is  entled  to  any  &  what  compenson  on  acct 
of  such  varion.  He  or  they  shl  then  settle  the  other  claims 
betn  the  pties  upon  the  follg  basis. 

IS.  The  landlord  or  his  incomg  tenant  shl  pay  after  the  Sum  to 
rate  of  fifty  shillings  per  acre  for  all  land  in  excess  of  one-half  acc^ing 
wch  under  the  above  condons  is  fit  to  be  planted  with  white  f*  ^^  **** 

land  18  or 

straw  crops  or  shl  be  pd  by  the  tenant  at  the  same  rate  for  all  isnotnadj 
short  of  one-half  of  the  arable  land  so  fit.  rtiaw*"'** 

crops. 


792 


LEASES   (aGRICULTUKAL). 
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As  to  cnl- 
tiyation  of 
clover. 


Tenant  to 
be  paid  for 
fallows. 


Tenant  to 
be  paid  for 
roots  not 
sold,  and 
for  pur- 
chased 
manures 
and  oil- 
cake. 


Tenant  to 
have  use 
only  of 
barns  after 
termina- 
tion. 


Tenant  to 
be  paid  for 


14.  Not  less  than  one-fourth  of  the  clover  or  mixed  grass 
seeds  shl  be  mown  for  hay  durg  the  last  yr  for  the  use  of  &  to 
be  pd  for  by  the  incomg  tenant.  For  the  remr  of  the  land 
whron  clover  or  other  grasses  have  been  grazed  the  whole 
summer  by  sheep,  the  incomg  tenant  shl  pay  after  the  rate  of 
forty  shillgs  per  acre,  provd  such  land  be  clean,  &  that  only 
one  crop  of  com  has  been  taken  since  the  prevs  fallow. 

15.  The  tenant  shl  be  entled  to  the  sum  of  fifty  shillgs  per 
acre  for  all  clean  fallows,  whether  after  vetches  eaten  while 
green,  or  bare  fallows.  If  not  clean  &  ready  to  plant  with 
corn,  the  cost  of  makg  them  so  shl  be  deducted.  For  all  root 
crops  he  shl  be  pd  the  value,  not  the  cost  of  cultivon,  provd 
the  land  be  clean.  If  it  be  not  so  the  cost  of  cleang  it  shl  be 
deducted. 

16.  If  the  tenant  has  not  sold  hay,  &c.,  as  above,  cUiuu  6, 
&  has  pchased  manures  within  the  last  two  yrs  of  the  tenancy, 
or  if  he  has  pchased  manures  in  excess  of  the  quantity  required 
to  replace  the  hay,  &c.,  as  above ,  so  sold,  he  shl  be  pd  one-half 
the  cost  of  all  such  pchased  manures  in  excess  of  the  quantity 
so  required  wch  shl  have  been  applied  to  green  crops  or  grass 
land  in  the  last  yr  of  the  tenancy,  &  one-fourth  of  the  cost  of 
that  in  the  last  yr  but  one,  such  cost  not  havg  exceeded  forty 
shillgs  per  acre.  He  shl  be  pd  for  all  unprepared  bones  &  lime 
used  upon  any  arable  land  durg  the  last  four  yrs  of  the 
tenancy,  deductg  one-fourth  for  every  yr's  use ;  &  on  pasture 
land  durg  the  last  six  yrs,  deductg  one-sixth  for  every  yr's  use, 
provd  that  such  pasture  land  has  not  been  mown  in  that  time ; 
&  for  every  other  fertilizer  of  a  permanent  nature  such  allowce 
as  the  arbitrors  may  determine ;  &  also  one-half  of  the  cost 
of  all  oil-cakes  or  linseed  consumed  durg  the  last  yr,  &  one- 
fourth  of  that  in  the  last  yr  but  one,  provd  such  oil-cake  or 
linseed  has  been  given  to  cattle  &  sheep,  &  does  not  exceed  the 
average  of  the  four  yrs  precedg  the  last  yr  of  the  tenancy. 

17.  The  tenant  shl  not  retain  any  pt  of  the  bldgs  or  land 
after  the  terminon  of  his  tenancy  (except  the  use  of  the  bams 
for  threshg  &  winnowg  only) ,  but  shl  be  pd  the  value  of  all 
hay,  &c.,  as  above ,  clause  6,  remaing  on  the  premes.  The 
referee  or  referees  or  umpire  shl  fix  the  times  for  threshg  k 
deliverg  such  straw  to  the  incomg  tenant. 

18.  The  tenant  shl  be  pd   such   sum  as  the   referee  or 
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referees  or  umpire  may  determine  for  all  permanent  pr«o.  it. 
improvemts  made  with  the  sanction  in  writg  of  the  landlord  per^J^^nt 
or  his  agent.  improve- 

19.  In  case  the  tenancy  shl  determine  by  bkptcy  or 
arrangemt  or  compon  with  or  for  the  benefit  of  credors  the  to  apply 
arbitron  clause  shl  apply,  &  the  referee  or  referees  or  umpire  ™^y^' 
8hl  have  full  power  to  adjudicate  on  all  questions  of  com- 
penson,  havg  regard  to  the  time  when  the  tenancy  so  deter- 
mined ;  &  the  tree  for  credors  shl  stand  in  the  place  of  the 
tenant. 

20.  Provon  that  compeiison  provd  for  shl  be  in  lieu  of  statutoti/ 
covipenson,  p.  779. 

21.  Proviso  for  re-entry,  p.  701.     In  wits,  &c. 


V. 

LEASE /or  a  Term  (a).  prko.  v. 

THIS  INDRE  made  the day  of ,  Bbtn  A.,  of,  &c.  Parties. 

(hinafter  called  the  lessor,  wch  expression,  &c.,  see  p.  673),  of 
the  one  pt,  &  B.,  of,  &c.,  farmer  (hinafter  called  the  lessee, 
wch,  &c.),  of  the  other  pt,  WITNETH,  that  in  conson  of  the  Wit- 
rents  &  covts  on  the  pt  of  the  lessee  hinafter  reserved  &  contd,  ^^^^  ' 
the  lessor  doth  hby  demise  unto  the  lessee  All  that  messe  or  Demise, 
farmhouse  &  all  those  pees  of  land  situate  in  the  parish  of  I*aroeis. 

,  in  the  coy  of ,  known  as '  Farm,  as  the  same  are 

now  in  the  occupon  of ,  &  wch  are  more  parlarly  descd  in 

the  schdle  hrunder  written,  referee  if  need  be  to  plan,  the  nos. 
in  wch  schdle  [&  plan]  correspond  with  the  nos.  in  the  ordnce 
map  of   the  sd  parish.      Reservon  of  timber,  p.  763 ;  minis, 
p.  764 ;  sportg,  p.  764.     To  hold  the  premes  Unto  the  lessee  Haben- 
Irom  the day  of ,  for  the  term  of yrs,  Reservon    ""^* 

To  lessee 

of  fixed  rent,  p.  679  ;  \^penal  rents,  p.  765 ;  improvemt  rents,  for  tem. 
p.  766  (&)]  ;  the  rents  to  be  pd  clear  of  dedons,  p.  766  ;  Covts  by 


(a)  See  notes  to  preceding  Precedents  and  Clauses. 

(&)  In  the  lease  from  which  this  precedent  was  taken  the  improvement 
rents  were  £5  per  cent,  on  sums  expended  on  improyements  other  than 
eottagea,  and  JM  per  cent,  on  sums  expended  on  cottag^es. 
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PBKO.  y. 

Lessee's 
covenants. 


Lessor's 
coTenants. 
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lessee  to  pay  rent,  p.  682 ;  pay  rates  dt  taxes,  p.  682 ;  to  reside, 
p.  768 ;  [to  pay  for  draing,  p.  767]  ;  to  repair,  p.  767 ;  not  to 
alter  the  condon  of  the  premes,  p.  768 ;  to  insure  dt  rebvUd, 
p.  688  ;  to  clean  out  ditches,  p.  767  ;  to  cultivate  a^cdg  to  custom, 
p.  768  ;  insert  the  special  stipulons  {if  any)  to  be  observed,  first 
as  to  cultivon  of  arable,  then  of  meadow  or  pasture  land,  dt  Uutb/ 
as  to  the  cuttg  of  underwood  dt  preservon  of  timber,  dtc,  see  above, 
pp.  768,  770;  the  details  of  these  clauses  in  each  case  will 
depend  on  the  nature  of  the  farm  dt  the  custom  of  the  district; 
[to  preserve  hedges,  p.  770] ;  to  allow  lessor  to  inspect,  p.  771 ; 
[to  keep  a  field  book,  p.  771] ;  to  protect  game,  p.  771 ;  not  to 
assn  or  underlet,  p.  772;  cmt  (a)  as  to  method  of  cuUivon 
durg  the  last  two  or  three  yrs  of  tenancy,  see  above,  pp.  772 
to  774,  788,  788,  791 ;  to  deliver  up  at  end  of  term,  p.  774; 
Power  of  re-entry,  p.  701 ;  Provo  as  to  sales  under  distress  of 
things  covted  to  be  consumed  on  the  premes,  p.  778 ;  cact  by 
lessor  to  provide  materials  for  repairs,  p.  774  ;  to  allow  tenant 
to  destroy  rabbits,  p.  775 ;  to  compensate  for  unexhausted 
improvemts,  see  pp.  775,  782,  784,  789,  792;  Provon  that  com- 
penson  is  to  be  in  substitonf&r  statutory  compenson,  p.  779;  for 
quiet  enjoymt,  p.  778  ;  arbitron,  clause,  p.  780.     In  "wits,  &c. 

[Schdle  oj  pcels.'\ 


VI. 


PRKC.  YI. 


Lease  of  Sporting  Eights  (ft). 


THIS  INDRE  made  the 


day  of 


betn  A.,  of,  4c- 


(hinaf ter  called  the  lessor,  wch  expression  shl  include  the  pson 


(a)  The  detailB  of  these  clauses  in  each  case  most  be  settled,  haTiog* 
reference  not  only  to  the  nature  of  the  farm  and  the  county  in  which  it  i» 
situated,  but  also  to  whether  the  tenant  is  restricted  as  to  the  mode  of 
cultivation  during  the  earlier  part  of  the  term. 

(b)  This  demise  must  be  by  deed,  see  Bird  y.  HiggvMon^  2  A.  &  £.  ^^^ 
6  A.  &  E.  824.  By  virtue  of  the  Ground  Game  Act,  1880  (43  &  44  Vict  c.  47)r 
this  1(  ase  cannot  interfere  with  the  right  of  the  tenants  in  occupation  of  the 
land,  or  of  the  lessor  himself  when  he  is  in  occupation,  Morgan  v.  Jacktxmt 
[1895]  1  Q.  B.  886,  to  kiU  ground  game;  but  the  lessee  has  fall  powerto 
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or  psons  for  the  time  being  entled  to  rece  the  rent  hby  reserved  prw.  vi. 
where  the  context  so  admits)  of  the  one  pt,  &  B.,  of,  &c. 
(hinafter  called  the  lessee,  wch  expression,  &c.,  see  p.  768),  of 
the  other  pt ;  WITNETH  that  in  conson  of  the  rents  &  covts  Wit- 
on  the  pt  of  the  lessee  hinafter  reserved  &  contd,  the  lessor  ^^^^^' 
doth  demise  unto  the  lessee  the  exclusive  rt  with  friends, 
servants,  &  others,  of  shootg  [huntg,  coursg,  fishg,  fowlg],  & 
sportg  over,  &  takg  all  &  all  mner  of  game  [woodcooks,  snipes, 
quails,  landrails]  (c),  hares,  rabbits,  wild  fowl,  &  fish  [&  of  trappg 
vermin]  upon  &  from  the  lands,  woods,  &  hds  descd  in  the 
schdle  hto,  subjt  as  to  such  of  the  sd  lands,  woods,  &  hds 
as  are  in  the  occupon  of  tenants  of  the  lessor  to  the  rts  con- 
ferred upon  the  sd  tenants  by  their  leases  or  agrmts  of  tenancy 
or  by  law ;  with  power  to  enter  upon  all  the  sd  premes  for  the 
pposes  afsd  or  for  preservg  &  subjt  to  the  rights  of  the  tenants 
«fe  occupiers  for  rearg  the  game,  wild  fowl,  or  fish  [&  to  have 
&  carry  away  for  his  own  use  the  game,  rabbits,  &  other 
animals  of  the  kinds  afsd  there  killed  &  taken  by  him  {d)2 '  To 

HOLD  the  same  unto  the  lessee  for  the  term  of yrs,  from 

the day  of ,  determinable  as  hinafter  mentd,  paying  Reaerva- 

therefor  yrly  durg  the  sd  term  hby  grted,  &  so  in  proportion  for  Jj.°°^ 

any  less  time  than  a  yr  the  rent  of  £ ,  witht  any  dedon,  by 

eql  qtrly  [half-yrly]  paymts,  &c.,  nee  p.  679  [savg  &  reservg  to  Kight  of 
the  lessor  full  &  free  liberty  to  cut  &  fell  timber  on  the  sd  lands  Jj^^iJ^ 
&  premes,  &  to  cut  down  or  grub  up  the  underwood  growg  ber  (e). 
thron]  ;  covts  by  lessee  to  pay  rent,  p.  682,  omittg  the  words  Lessee's 
**  except  as  afsd ;  "  to  pay  rates  d  taxes,  p.  682,  "  upon  the.  sd  ^<'^®°*^**- 
rts  &  privileges  hby  demised  or  on  the  owner  or  occupier  in 
respt  thof;"    And  will  keep  down  the  number  of  hares  &  To  keep 

llOWIl  hftTCS 

rabbits  on  the  sd  premes  so  as  to  prevent  them  from  becomg  and 
injurious  at  any  time  to  the  woods  of  the  lessor  or  the  crops  of  rabbits. 


inatitate  legal  proceedings  as  if  he  were  the  exclusive  owner  of  the  sporting 
rights.     The  lessee  haa  no  right  to  turn  out  game  bred  on  other  land,  see 
Birkbwk  v.  Paget,  31  Beay.  403. 
(e)  See  p.  764,  note  (d). 

(d)  The  right  conferred  by  the  words  in  brackets  makes  the  demise  one 
of  an  interest  in  land  as  distinguished  from  a  mere  licence,  Webher  y.  Lee, 

9  Q.  B.  D.  316.    The  lessee  can  take  away  the  fish  kiUed  by  him  without 
express  permission,  FiJt%gerald  y.  Firhank,  [1897]  2  Ch.  96. 

(e)  This  right  does  not  require  express  reservation,  Oeams  y.  Baker,  L.  B. 

10  Ch.  356. 
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PBBo.  VI.    his  tenants  (a) ;  And  will  from  time  to  time  pay  to  the  lessor 
compenson  for  any  mischief  or  damage  that  shl  be  done  at  any 
To  keep  up  time  by  the  sd  hares  &  rabbits  to  the  sd  woods  or  crops  [And 
gam^  ^     *lso  ^^  **  ^^^  expiron  or  sooner  determinon  of  the  sd  term 
leave  in  or  upon  the  sd  premes  a  breedg  stock  of  game  &  hares 
Not  to        eql  to  that  wch  now  exists  thron] ;  And  farther  that  the  lessee 
"**«"»  ^'    will  not  at  any  time  durg  the  sd  term  assn  or  miderlet  the  rts 
&  privileges  hby  grted  or  any  pt  thof  witht  the  prevs  con- 
To  keep  off  sent  in  writg  of  the  lessor ;  And  will  at  all  times  durg  the  sd 
^respasseis,  ^^j.^^^  employ  a  pper  keeper  or  keepers  to  protect  the  wood  & 
underwood  upon  the  sd  premes,  &  to  warn  off  all  psons  who 
durg  the  sd  term  shl  sport  or  orwise  poach  or  trespass  thron 
in  pursuit  of  game  or  rabbits ;   And  will  pay  all  expses  of  & 
relatg  to  the  prosecon  of  trespassers  in  search  of  game ;    And 
will  not  do  or  permit  any  spoil  or  damage  whatsr  to  the  sd 
Power  for     lands  &  premes  or  the  crops  thron ;    Provd  always,  &c.,  as  in 
<ktermine    poiver  of  rc-entty,  p.  701,  doivn  to  **  credors,"  then  &  in  any 
lease.  such  case  it  shl  be  Iful  for  the  lessor  by  notice  in  writg  under 

his  hand  to  determine  this  psnt  demise,  &  thrupon  these 
psnts  &  the  rts  &  privileges  hby  grted  shl  absolutely  cease  & 
become  void  (but  witht  prejudice  to  any  rt  of  action  or  remedy 
wch  shl  have  accrued  to  the  lessor  in  respt  of  any  breach  of 
any  of  the  covts  &  provons  hrin  contd) ;  covt  by  lessor  for  quiet 
enjoymty  p.  699,  "of  the  rts  &  privileges  hby  demised"; 
Power  to     [Provd  always,  &c.,  that  it  shl  be  Iful  for  the  lessor  at  any 

determine    ^^°^®  ^"^8  *^®  ^^^  hby  grted  to  determine  the  rts  &  privileges 
rights  as  to  hby  demised  as  to  any  pt  or  pts  of  the  sd  lands,  woods,  & 

the  land!      premes  not  exceedg  in  the  whole acres,  makg  compenson 

for  the  same  by  a  redon  of  the  rent  hby  reserved,  the  amt  of 
such  redon  to  be  fixed  in  case  of  dispute  by  arbitrpn  under  the 
provon  hinafter  contd].     Arbitron  clause,  p.  780.     I    wits,&c. 

\Schdle  of  lands,'\ 


(a)  The  lessor  can  recover  nnder  this  coyenant  only  nominal  damages  for 
injury  inflicted  on  a  tenant  and  not  on  himself,  and  for  which  he  in  not  liable 
to  the  tenant.  West  v,  Houghton,  4i  C.  P.  D.  197. 
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VII. 

AGREEMENT  /or  Yeably  Tenancy  of  Keeper's  Lodge    preo.  vnj 
and  Sporting  Bights  (6).     Concise  Form, 

Agrmt  made  the  day  of  ,  18 — ,  betn  A.,  of,  &c. 

(hinafter  called  the  landlord),  of  the  one  pt,  &  £.,  of,  &c.  (hin- 
after  called  the  tenant),  of  the  other  pt. 

1.  The  landlord  agrees  to  let  &  the  tenant  agrees  to  take 
(subjt  as  regards  the  rts  &  liberties  hinafter  mentd  to  the  rts 
of  the  landlord's  tenants  of  lands  not  in  hand  under  their 
respive  agrmts  or  leases  or  by  law) :  1st.  The  exclusive  rt  of 
shootg,  fishg,  &  sportg  over  All  those  lands  situate  in  the 

parishes  of & ,  constitutg  or  known  as  the  

este  belongg  to  the  landlord ;  And  also  the  rt  to  take  away 
the  game  &  other  wild  birds  &  animals  &  fish  killed  or  taken  on 
the  sd  lands;  Togr  with  liberty  to  rear  on  the  sd  lands 
pheasants  &  partridges  &  for  that  ppose  or  any  ancillary  ppose 
to  use  &  occupy  (but  as  to  lands  not  in  hand  not  witht  the 
consent  of  the  tenant  or  tenants  thof  for  the  time  being)  such 

pts  of  the  sd  lands  not  exceedg  togr  in  any  one  season  

acres  as  shl  be  approved  in  writg  by  the  agent  of  the  landlord  ; 
And  to  erect  on  the  lands  so  used  &  occupied  all  necy  &  pper 
pens,  fences,  huts,  &  shelters ;  And  togr  also  with  liberty  at 
all  times  to  enter  upon  the  lands  hinbfe  descd  for  all  or  any 
of  the  pposes  afsd ;  And,  2ndly,  All  that  cottage,  situate,  &c., 
known  as  the  keeper's  cottage,  with  the  kennels,  outbldgs,  & 
garden  belongg  thrunto.  To  hold  the  same  (subjt  as  regards 
the  rts  &  liberties  afsd  to  the  rts  of  the  sevl  tenants  of  all  lands 
not  in  hand)  Unto  the  tenant  for  one  yr  computed  from  the  2nd 
day  of  Feby,  18 — ,  &  afterwards  from  yr  to  yr  until  the  tenancy 
shl  be  determined  by  eir  party  givg  to  the  other  not  less 
than  six  calr  months  in  writg  to  determine  the  same  at  the 

end  of  any  yr  thof  At  the  yrly  rent  of  A* to  be  pd,  except 

as  hinafter  mentd,  by  eql  half-yrly  paymts  on  the  2nd  day  of 
Augt  &  2nd  day  of  Feby  in  each  yr,  the  first  paymt  to  be  made 
on  the day  of  Augt  next,  &  to  be  a  full  half-yrly  paymt, 

(6)  See  notes,  pp.  794,  795. 
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vRBo.  Yii.    &  the  last  paymt  to  be  made  in  advce  three  cab  months  bfe 
the  expiron  of  the  tenancy. 
The  tenant  hby  aobees. 

2.  To  pay  the  rent  at  the  times  &  in  mner  afsd. 

3.  To  pay  all  rates  &  taxes  except  landlord's  ppty  tax. 

4.  To  keep  down  the  rabbits  in  the  coverts  so  that  they  may 
do  no  appreciable  damage  to  the  trees  &  saplgs  in  the 
coverts  or  to  the  crops  on  the  adjoing  or  neighbourg  lands ; 
And  to  pay  to  the  landlord  compenson  for  all  injury  done  by 
rabbits  in  the  coverts  or  to  the  crops  on  the  adjoing  or 
neighbourg  lands. 

6.  Not  to  turn  out  more  than pheasants  ;  And  to  pay 

compenson  for  all  damage  to  crops  by  pheasants. 

6.  To  maintain  in  good  order  the  fences  of  all  coverts  now 
fenced. 

7.  To  preserve  effectually,  to  prevent  trespass  &  poachg, 
&  to  prosecute  for  poachg  offences. 

8.  Not  to  assn  or  underlet  witht  the  previous  consent  in 
writg  of  the  landlord. 

9.  To  leave  at  the  end  of  the  tenancy  a  fair  breedg  stock  of 

game,   &  in  particular  not.  less  than  hen  pheasants 

belongg  to Woods  &  not  less  than hen  pheasants 

belongg  to  the Planton.     In  wits,  &c. 


LEASES   (MINING)  («). 


PABCELS. 


I.  All  those  pees  of  land,  &c.,  descd  with  referee  to  schdi^  db  Unopened 
map,  p.  387,  &  all  coal,  cannel,  ironstone,  bldg-stone,  &  clay,  ^^^7* 

or  J  **  &  all  that  mine,  bed,  or  seam  of  coal  called ,  [&  all 

other,  if  any,  the  minea,  beds,  or  seams  of  coal  overlaying,  or, 

*  situate  below,'  the seam]  &  all  seams  or  beds  of  fire-clay 

associated  &  capable  of  being  worked  in  conjunction  with  the 

seam,  [or  with  any  such  other  mine  or  seam  of  coal  as 

Afsd],"  or,  "  &  all  mines,  veins,  &  beds  of  tin,  tin  ore,  copper, 
copper  ore,  lead,  lead  ore,  &  other  metals,  ores,  &  metallic 
minis  whatsr,''  situate,  lying,  &  being  in  or  under  the  sd  pees  of 
land.  Togr  with  full  liberty  &  power  for  the  lessees  (6),  their 
agents  &  workmen,  &c.,  to  work  mines,  see  below,  form  v. 

II.  Full  &  exclusive  liberty  &  licence  to  search  for,  dig.  Mines 
mine,  &  work  all  coal,  iron-stone,  bldg-stone,  &  clay,/or  varions,  ^^^^ 
see  last  form,  situate,  lying,  &  being  in  or  under  all  those  pees 

of  land,  &c.,  &  all  [coal,  &c.,  &  other  minis]  there  found  to  get, 
raise,  convert,  [make  merchantable  &  fit  for  sale]  &  carry  away 
for  their  own  use. 

m.  All  those  pees  of  land  situate,  &c.,  &  all  the  bldgs  &  Opened 
erons  thron,  &  the  pits  &  shafts  now  open  thron,  &  known  as  ^^^^^^^ 

the colliery,  &  the  engines,  boilers,  &  other  fixed  machy,   part  of 

fixtures,  &  works,  in  upon,  under,  or  about  the  same :    And  ^^^    ^ 


(a)  As  to  coal  mines,  see  the  Coal  Mines  Begulation  Act,  1887  (50  &  51 
Yict.  e.  58),  especially  ss.  36,  37, 38,  and  the  Coal  Mines  Begnlation  Act,  1896 
{59  &>  60  Vict.  c.  43),  s.  4.  As  to  other  mines,  see  the  Metalliferoos  Mines 
Begnlation  Act,  1872  (35  &  36  Vict.  c.  77),  eapeciaUy  ss.  12, 13, 14,  amended 
38  &  89  Vict.  c.  39.  As  to  mines  royal,  see  32  Sol.  J.  637.  A?  to  quarries, 
see  the  Quarries  Act,  1894  (57  &  58  Vict.  c.  42). 

(6)  As  mining  leases  are  commonly  taken  by  tvro  or  more  lesseaj,  the  word 

'*  less^s  "  in  the  plnxal  is  used  thronghout  these  forms. 
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Liberty  to 
sink  pits 
and  make 
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ALSO  all  coal,  ironstone,  bldg-stone,  &  clay,  or  as  the  case  may 
hCf  within  or  under  the  same  pees  of  land,  or  within  or  under 
all  those  pees  of  land,  situate,  &c. ;  And  also  all  rlys,  tram- 
ways, roads,  way-leaves,  easemts,  &  convenices  belongg  to  or 
used  in  connon  with  the  sd  colliery  &  works. 

IV.  All  those  slate  rocks,  slate  quarries,  &  beds  of  slate  of 
whatsr  description  &  quality,  wch  now  are  or  at  any  time  or 
times  hrafter  durg  the  term  hby  grted,  shl  or  may  be  opened 
&  discovered  in,  upon,  or  under  the  pees  of  land,  (fee. :  ksj> 
ALSO  all  tramways,  inclines,  &  other  roads,  levels,  drifts,  & 
works  now  existg  upon  or  under  the  sd  lands  hinbfe  descd  [4 
upon  or  under  the  lands,  &c.,  being  lands  not  comprd  in  the 
demise^,  &  used  or  intd  for  gettg,  raisg,  or  transportg  the  slate 
from  the  lands  &  hds  hinbfe  descd,  or  for  pposes  connected 
thwith,  &  all  trams,  plates,  &  fixtures  in  or  about  the  same. 

V.  And  also  liberty  &  power  for  the  lessees,  their  agents  & 
workmen,  [to  enter  upon  the  lands  afsd,  &]  to  search  for,  win, 
work,  get,  raise,  convert,  [make  merchantable  &  fit  for  sale]  & 
carry  away  the  [coal  &  other]  produce  of  the  mines  &  premes 
hby  demised,  but  witht  enterg  upon  the  surface  of  any  of  the 

sd  lands  except  the  lands  coloured on  the  sd  map,  [&  witht 

disturbg  or  damagg  any  bldgs  now  existg  [or  hrafter  erected 
for  agricultural  pposes  or  with  the  consent  of  the  lessees  (6)1 

on  the  sd  lands  coloured  ,  &  witht  interferg  with  any  rly, 

tramway,  road,  works,  or  privileges  of  any  other  lessees  of 
coal,  stone,  or  other  mines  or  minis,  belongg  to  the  lessor]. 

VI.  And  also  ijberty  &  power  for  the  pposes  afsd  &  all  other 
pposes  connected  with  the  due  &  proper  managemt,  workg,  & 
developmt  of  the  sd  mines  &  premes,  to  use  &  maintain  the 
existg  pits,  shafts,  rlys,  tramways,  roads,  colliery  bldgs,  machy, 
&  works,  on  or  under  the  sd  lands,  &  to  deepen  existg  pits  &  to- 
sink  such  pits  &  shafts,  to  drive  such  planes,  levels,  adits,, 
sumps,  waterways,  &  airways,  to  erect,  construct,  &  maintain 
such  engines,  machy,  dressg  floors,  bldgs,  workshops,  store- 
houses, cottages,  [coke  ovens,  iron  furnaces,  brick-kilns,  lime- 
kilns], erons  &  things,  &  to  form  all  such  rlys,  tramways,  & 


(a)  See  another  form,  p.  390. 

(b)  If  the  covenant  extends  to  future  buildings  these  restrictiTe  words, 
may  sometimes  be  necessary  to  prevent  unfairness  to  the  lessees. 
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other  roads  &  communicons,  spoil  heaps,  &  other  convenices, 
in,  over,  &  under  the  sd  lands  as  may  be  necy  or  convenient. 

vn.  And  also  liberty  &  power  to  quarry  &  get  stone,  sand,  Liberty  to 
gravel,  &  other  bldg  &  road  materials  from  some  convenient 
pt  or  pts  of  the  sd  lands  [to  be  selected  from  time  to  time  by 
the  lessor],  &  to  use  &  employ  the  same  for  the  pposes  of  the 
mines  hby  demised,  &  the  works  belongg  thto,  [but  not  for  sale, 
or  for  the  eron  of  dwg-houses  on  the  sd  lands,  nor  for  the  eron 
of  bldgs  of  any  kind  on  any  other  lands,  nor  for  any  ppose 
whatsr  connected  with  other  lands  or  the  mines  thereunder], 
witht  paymt  of  any  rent  or  royalty  for  the  same. 

-vnai.  And  also  liberty  &  power  to  carry  away  &  convert  to  Liberty  to 
their  own  use  all  bldg  &  other  stone,  gravel,  sand,  &  road  buUding^- 
material,  wch  may  be  got  in  the  course  of  workg  the  sd  mines  ^^^^> 
witht  paymt  of  any  rent  or  royalty  for  the  same.  ^"^^^ '    '* 

IX.  And  also  liberty  &  power  to  get  common  brick  clay.  Liberty  to 
sand,  &  other  substances  to  be  used  in  the  manufacture  of  fnd^roako 
bricks  on  any  pt  of  the  sd  lands  [to  be  selected  by  the  lessor],  bricks  (c). 
&  to  manufacture  the  same  into  bricks  [at  any  such  place  as 

last  afsd],  &  to  use  such  bricks  for  the  pposes  of  the  mines  hby 
demised,  &  the  works  belongg  thto,  witht  paying  any  royalty 
for  such  as  shl  be  used  [for  the  pposes  of  the  sd  mines,  or]  for 
erectg,  makg,  or  repairg  any  bldg,  workshop,  kiln,  clamp, 
furnace,  oven,  or  other  eron  or  work  hby  [demised  or] 
authorised  to  be  erected  or  made  on  the  sd  lands,  [but  paying 

a  royalty  of  shillings  per  thousand  for  all  bricks  wch  shl 

be  taken  away  from  the  same  lands]. 

X.  And  also  liberty  &  power  (so  far  as  the  lessor  can  grt  the  Liberty  to 
the  same)  to  use  &  enjoy  for  any  of  the  works  or  operons  afsd,  "^  '^^^^^' 
any  streams,  watercourses,  springs,  or  water,  in  or  upon  the  sd 
lands,  &  to  divert,  stop  or  dam  up  any  such  stream  or  water- 
course, &  to  make,  construct,  &  maintain  any  watercourses, 
culverts,  drains,  or  reservoirs,  for  any  of  the  pposes  afsd,  [but 

not  so  as  to  deprive  any  house  of  a  pper  supply  of  water,  or  in 
any  way  to  foul  or  pollute  the  water,  or  to  interfere  with  the 
rts  of  any  other  lessees  of  mines  or  minis  belongg  to  the  lessor 
or  of  any  other  psons  entled  to  the  use  of  such  water].  See 
Prec.  J.,  clause  4,  p.  828. 


(c)  For  another  form,  see  lease  of  a  brickfield,  post,  p.  841. 
K.B. — ^VOL.  I.  51 
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XI.  And  ALSO  liberty  &  power  for  the  workg  of  the  sd  mines, 
to  use  &  divert  all  waters  &  watercourses  within  the  sd  lands 
provd  that  such  diversion  of  any  w^atercourse  can  be  made 
witht  prejudice  to  any  psons  other  than  the  lessor  entled  to 
the  use  thof  &  to  make  any  reservoirs  or  any  watercourses  or 
leats  for  conveying  the  same  or  any  other  streams  of  water  in, 
over,  or  through  the  sd  lands  for  the  pposes  afsd. 

XII.  And  also  liberty  &  power  to  open  a  level  upon  the 
adjoing  lands  of  the  lessor  [as  shown  on  the  sd  plan  &  thrin 

distinguished  by  the  colour  ,  &   the   words    "proposed 

level :  "]  And  to  form  a  rly  or  tramway  across  the  same  lands 
from  the  sd  level  to  join  any  line  of  rly  or  tramway  now  existg, 
or  wch  may  hraf ter  be  made :  And  also  to  deposit  spoil  on  the 
same  lands  [at  the  place  distinguished  on  the  sd  plan  by  the 

colour ,  &  the  words  **  proposed  spoil  bank :  *']  [Provd  that 

the  situon  of  the  sd  level,  rly,  tramway,  &  spoil  bank  shl  be 
selected  by  the  lessor  or  his  agent]. 

XIII.  And  also  liberty  &  power  for  the  lessees,  their  agents 
&  workmen,  to  work  &  get  the  [coal]  &  other  minis  from  any 
adjoing  mines  now  or  at  any  time  or  times  hraf  ter  durg 
the  term  hby  created,  belongg  or  in  lease  to  the  lessees, 
&  to  bring  the  same  through  the  mines  hby  demised,  & 
the  levels  &  workgs  thof,  &  for  that  ppose  to  make  drifts 
&  passages  by  way  of  instroke  from  such  adjoing  mines  [i 
also  to  deposit  the  spoil  of  such  adjoing  mines  on  the  lands 
hby  authorised  to  be  used  for  spoil  heaps  of  the  mines  hby 
demised]  (a), 

XIV.  And  also  liberty  &  power  for  the  lessees  to  make  drifts 
&  passages  through  the  barriers  or  limits  of  the  sd  demised 
mines  &  premes  for  the  ppose  of  workg  &  gettg  the  [coal]  k- 
other  minis  thfrom  by  way  of  outstroke  through  any  adjoing 
mines  now  or  hrafter  durg  the  term  hby  created  belongg  or  in 
lease  to  the  lessees  (a). 

XV.  And  also  liberty  &  power  to  make  such  roads,  tram- 
roads,  &  rlys  in,  through  &  over  the  demised  premes  to  &  from 

the Rly  as  may  be  necy,  &  to  go  &  repass  over  the  same, 

with  or  witht  waggons,  horses,  or  locomotive  steam-engines,  for 

(a)  See  also  Free.  I.,  clauaes  8  and  36,  pp.  829,  832 ;  Lewia  v.  FotUr^l, 
L.  R.  5  Ch.  103  J  Jegon  v.  Vivian,  L.  R.  6  Ch.  742  j  Whalley  v.  Ramage^  10 
W.  R.  315. 
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the  ppose  o!  carrying  coal  &  other  minlB  from,  &  bringg  mate- 
rials to  the  demised  premes. 

XVI.  And  also  liberty  &  full  power  in  exercisg  the  liberties  Liberty  to 
&  powers  af sd  to  let  down  the  surface  of  the  sd  peels  of  land  s^r^ce." 
witht  being  liable  for  damages  occasioned  thby  (&). 

xvn.  Provd  always  that  the  sites  for  all  spoil-banks,  bldgs,  Proyiao  as 
workshops  [quarries,   clay-pits,   sand-pits,   chalk-pits,   brick-  surface 
kilns,    lime-kilns,    coke-ovens,    iron    furnaces,  dressg-floors,  op^ratioM. 
ventilatg-shafts,  railroads,  tram-roads,  &  other  communicons], 
&  for  all  surface  operons  of  the  lessees  shl  be  in  every  case 
selected  by  the  lessor  or  his  agent. 

xvni.  Provd  always  that  in  the  exercise  of  the  af  sd  liberties  Lessees  not 
&   powers    the  lessees  shl  not  obstruct  or  retard  the  gettg,  lessor's 
workg,  or  developmt  of  the  minis  hinafter  excepted  &  reserved  ^^^^^fi 

operations. 

to  the  lessor,  or  of  the  minis  in,  under,  or  upon  any  other  lands 
belongg  to  the  lessor. 

XIX.  Provd  always  that  the  lessees  shl,  in  the  exercise  of  Lessees  not 
the  powers  &  authorities  hby   grtd,   do   as   little   injury   or  necessary 
damage  as  can  be  to  the  lands  afsd,  or  the  timber,  crops,  or  ^*™«^««- 
bldgs  thron,  or  to  the  tenants  or  occupiers  thof,  &  conform  to 
the  provons  &  restrons  hinafter  contd. 


EXCEPTIONS  AND  RESERVATIONS  (e). 

I.  Except  &  reservg  unto  the  lessor  so  much  &  such  pts  of  Exception 
the  coal  in  the  mines  or  veins  hby  demised  as  is  or  may  be  gup^Jt  ^^ 
required  for  the  support  of  any  house  or  bldg  now  existg  on  and  bar- 

riers  &c 

the  sd  land  [or  wch  may  hrafter  be  erected  thron  for  agricul-        * 
toral  pposes  or  with  the  consent  of  the  lessees  (cZ)]  :  And  also 

all  the  coal  within  a  distance  of yards  from  each  of  the 

existg  pits,  &  any  new  pit  wch  may  hrafter  be  sunk  to  the  sd 
mines  or  veins  hby  demised,  wch  last-mentd  coal  is  to  be  left 
as  a  bulwark  or  support:  And  also  all  the  coal  within  a 
distance  of  yards  from  the  boundary  of  the  lar^ds  hby 


(b)  This  power  is  rarely  inserted;  in  its  absence  the  lessee  has  no  right  to 
let  down  the  surface :  Elph.  Introd.  245,  note  (p). 

(c)  See  other  forms  of  rescryations,  p.  304  et  seq, 

(d)  See  p.  800^  note  (h), 
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demised,  wch  is  to  be  left  as  a  barrier,  &  wholly  undisturbed 
by  ming  operons  :  [And  also  such  of  the  coal  in  the  mines  or 
veins  hby  demised  as  the  lessor  shl  remove  in  sinkg  to,  or 
workg  the  deeper  mines  or  veins  hby  reserved,  or  wch  he  or 
they  shl  require  to  be  left  as  a  bulwark  or  support  for  any 
existg  pit,  or  any  new  pit  wch  may  hrafter  be  sunk  to  the  sd 
deeper  mines  or  veins]. 
General  n.  ExcEPT  &  RESERVG  uuto  the  lossor  all  miuos  &  minIs  in 

of^exoepted  ^  Under  the  sd  lands  other  than  the  mines  &  minis  hinbfe 
minerals,  exply  demised :  With  liberty  &  power  for  the  lessor  &  psons 
authorised  by  him  in  that  behalf,  to  search  for,  work,  get, 
raise,  convert,  manufacture,  &  carry  away  the  sd  excepted  or 
reserved  mines  &  minis  at  his  or  their  will  &  pleasure :  And 
WITH  LIBERTY  &  POWER  for  the  pposes  afsd  to  sink,  drive,  erect, 
make  &  use  all  such  pits,  shafts,  adits,  waterways,  air-ways, 
bldgs,  pumps,  rlys,  tramways,  roads,  engines,  machy,  spoil- 
banks,  cinder-banks,  &  other  convenices,  upon,  through,  or 
under  the  sd  lands  as  shl  be  necy,  or  convenient,  where  water 
rts  are  of  primary  importce,  omit  the  word  "  water-ways,"  d-  add 
^'  &  to  use  any  springs,  streams,  water-courses  or  waters,  now 
or  hrafter  existg  on  or  under  any  pt  of  the  demised  lands,  &  to 
divert  the  same  into  any  other  pt  of  the  sd  lands  by  drifts,  or 
any  other  means,"  ((:  see  Prec,  I,,  clause  10,  p.  829. 
Heserva-  III.  And  axiSo  EXCEPT  &  roservg  uuto  the  lessor   all  such 

1.'  £ 

8tone°         stone,  sand,  gravel,  &  other  bldg  or  road  materials  as  he  may 

gravel,  &c.    require  for  use  on  his  este,  with  full  power  to  enter  upon  the 

sd  lands,  &  to  dig,  search  for,  work,  quarry,  &  carry  away  the 

same. 

Tinii>er  iv.  Provd  ALWAYS  THAT  all  the  timber  &  other  trees  wch  shl 

belong  to     b®  felled  in  the  exercise  of  the  liberties  &  powers  hinbfe  given 

lessor.         to  the  lesscos  shl  belong  to  the  lessor. 

Power  to         V.  WiTH  LIBERTY  &  POWER  for  the  lessoT  for  the  pposes  afsd 

ufiTtram-     ^^  uso  all  rlys,  tramways,  &  roads  for  the  time  being  belongg 

ways,  &c.     to  the  Icssecs  or  used  by  them  for  workg  the  mines  &  minis 

hby  demised,  or  the  other  pposes  afsd,  &  to  cross,  intersect,  & 

join  any  such  rlys,  tramways,  &  roads  with  or  to  other  rlys, 

tramways,  or  roads,  to  be  made  under  the  liberty  hby  reserved 

to  the  lessor,  &  to  extend  or  continue  any  such  rlys,  tramways, 

or  roads  as  afsd,  through  the   spoil-banks,    yards,   &  other 

premes  belongg  to,  or  occupied  by  the  lessees  in  connon  with 

the  mines  hby  demised. 


REDDENDUM.  805 

Ti,  Pkovd  always  that  if  the  lessor  or  any  psons  authorised  Leaaor  to 
by  him  as  af sd,  shl  use  any  rly,  tramway,  or  road  in  common  rehiring 
with  the  lessees,  under  the  reservon  hinbfe  contd,  the  lessor  tramways. 
shl  pay  &  contribute  a  just  proportion  of  theexpseof  keepgthe 
same  in  repair  &  workg  order,  the  amt  of  such  proportion  to  be 
settled  in  case  of  dispute  by  arbitron. 

vn.  With  liberty  &  power  for  the  lessor  &  his  agents,  with  Liberty  to 
or  witht  engineers,  surveyors,  or  other  psons  at  all  reasble  inspect 
times  durg  the  term  hby  grted  to  enter  upon,  inspect,  &  nii»^««W- 
examine  the  sd  demised  mines  &  premes,  &  every  pt  thof ,  for 
the  ppose  of  ascertaing  the  condon  thof,  &  the  mner  of  workg, 
carrying  on,  &  managg  the  same,  &  the  quantity  of  [coal,  or 
other]  minis  actually  got,  or  for  any  other  reasble  ppose,  &  to 
take  plans  &  measuremts  of  the  workgs  in  the  sd  mines,  &  for 
the  pposes  afsd,   to  use,  free  of  chge,  all  the  shafts,  pits, 
engines,  ropes,  tackle,  machy,  rlys,  tramways,  roads,  works,  & 
things  now  or  hrafter  existg  on  the  sd  demised  premes,  &  to 
have  all  necy  &  reasble  assistce  of  the  miners,  workmen,  & 
others  in  the  employmt  of  the  lessees. 

VIII.  Provd  always  that  the    liberties    &    powers    hinbfe  Proviso 
reserved  to  the  lessor  shl  be  exercised  &  used,  so  as  to  cause  ghaii  not 
as  little  obstron  &  hindrce  as  possible  to  the  lessees  in  the  f^^truct 

''-  lessees, 

enjoymt  of  the  powers  &  privileges  hby  grted,  &  that  the  andshaU 
lessor  shl  pay  to  the  lessees  reasble  compenson  for  all  loss  or  ™*^®tion! 
damage  wch  they  may  sustain,  by  reason  or  in  consequce  of 
such  exercise  or  use,  the  amt  thof  to  be  settled  in  case  of  diffce 
by  arbitron. 


REDDENDUM  (6). 


I.  Paying  thrfor  [unto  the  lessor]  yrly  durg  the  sd  term  hby  Fixed  or 
grted,  &  so  in  proportion  for  any  time  less  than  a  yr,  a  fixed  or    ®     "°*' 
yrly  rent  of  £ ,  payable  half -yrly  on  the day  of , 


&  the day  of ,  the  first  paymt  thof  to  be  made  on 

the day  of [in  respt  of  wch  rent  the  lessees  may 

work  &  get  durg  the  half-yr  for  wch  each  such  half-yrly  paymt 
is  made  so  much as  at  the  rates  hinafter  mentd  wd  pro- 
duce a  galeage  [footage]  rent  of  £ 2- 

(a)  Compare  the  coyenant  as  to  this,  infra,  p.  820. 
(6)  See  p.  679,  note  {g),  and  p.  680,  note  (a). 
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Sarface- 
rent. 


Royalty 
galeage- 
rent. 


Different 
royalties 
for  dif- 
ferent 
seams. 


Different 
royalties 
for  large 
and  small 
coal. 


Itoyalties 
Tarying 
acconling 
to  market 
price. 


II.  And  also  a  yrly  surface-rent  of  £ for  every  acre,  & 

so  in  proportion  for  any  less  quantity  than  an  acre  of  the  sd 
lands  wch  shl  be  taken  or  used  by  the  lessees,  for  any  of  the 
works,  operons,  or  other  pposes  afsd,  every  such  surface-rent 
to  be  payable  by  eql  half-yrly  paymts  on  the  half -yrly  days  afsd 
in  every  yr  after  the  same  shl  become  payable,  &  the  first  of 
such  paymts  to  be  made  on  such  one  of  the  same  half-yrly 
days  as  shl  happen  next  after  the  same  shl  have  become 
payable. 

in.  And  also  a  galeage-rent  or  royalty,  to  be  pd  on  the  days 

hinbfe  mentd,  of for  every  customary  ton  (reckong  

lbs.  to  the  ton)  of got  or  raised  from  or  out  of  the  sd 

demised &  premes  [in  excess  of tons  (a)],  durg  the 

half-yr  immedly  precedg  each  such  paymt. 

IV.  And  also  the  galeage-rents  or  royalties  foUg  to  be  pd  on 

the  days  afsd,  namely  a  galeage-rent  or  royalty  of for 

every  ton  (reckong  2240  lbs.  to  the  ton),  of  coal  got  or  raised 

from  or  out  of  the  seam,  &  a  galeage-rent  or  royalty 

of for  every  ton  of  2240  lbs.  got  or  raised  from  or  out 

of  the seam  durg  the  half-yr  immedly  precedg  each  such 

paymt. 

V.  And  also  the  galeage-rents  or  royalties  foUg  to  be  pd  on 

the  days  afsd,  namely,  A  galeage-rent  or  royalty  of for 

every lbs.  of  coal  got  or  raised  from  or  out  of  the  demised 

premes,  except  small  coal  wch  will  pass  through  a  screen 

with  meshes  inches  square,  or,  *'the  bars  of  wch  are 

[one]  inch  apart ; "    And  a  galeage-rent  or  royalty  of 

for  every lbs.  of  such  small  coal  as  afsd ;  And  a  further 

galeage-rent  or  royalty  of  for  every  lbs.  of  coal, 

not  being  small  coal,  impperly  sold,  used,  or  consumed  under 
the  denominon  of  small  coal,  such  last-mentd  galeage-rent  or 
royalty  to  be  in  addon  to  the  galeage-rent  or  royalty  first 
hinbfe  mentd. 

VI.  And  also  the  royalties  follg,  to  be  pd  on  the  days  afsd, 

namely.  At  all  times  durg  the  sd  term  a  royalty  of for 

every lbs.  of  coal  got  or  raised  from  or  out  of  the  demised 

premes  ;  And  also  if  &  whenever  the  price  of  coal  at  the  pit's 


(a)  That   s,  the  quantity  of  tond  the  royalties  on  which  wiU  amount  to 
the  fixed  rent. 
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mouth  shl  exceed  the  price  of shillgs  per  ton,  then  an 

addonal  royalty  of pence  for  every lbs.  of  coal  so  got 

or  raised  for  every  shillg  or  fraction  of  a  shillg  by  wch  such 

price  shl  exceed shillgs  per  ton. 

vn.  And  also  a  rent  of  £ payable  half-yrly  on  the  days  Footage 

afsd  for  every  acre  being  one  foot  in  thickness,  &  so  in  propon 
for  any  less  quantity  than  an  acre,  &  for  any  greater  or  less 
thickness  than  a  foot,  of  all  coal  wch  shall  have  been  raised  or 

got  out  of  the seam  in  the  half-yr  immedly  precedg  each 

such  paymt. 

VIII.  And  also  a  way-leave  rent  of for  every  customary  Way-leave 

ton  (reckong  2240  lbs.  to  the  ton)  of &  other  minis  raised 

or  obtained  from  any  lands  not  comprised  in  this  psnt  lease, 

or^  "  the  adjoing  mines  known  as & as  the  same  are 

now  held  by  the  lessees,"  &  brought  through,  over,  or  upon 
the  mines  &  premes  hby  demised,  &  the  workgs  thof  under  the 
liberty  hinbfe  grted  in  that  behalf,  such  way-leave  rent  to  be 

payable  half-yrly  on  the  days  afsd  for  and  in  respt  of  all & 

other  minis  wch  may  be  brought  through,  over,  or  upon  the 
mines  &  premes  hby  demised,  or  the  workgs  thof,  as  afsd, 
daring  the  half-yr  immedly  precedg  each  such  paymt. 

IX.  And  also  a  rent  of  £ ,  in  addon  to  the  sd  way-leave  Spoil-bank 

rent  for  every  customary  ton  (reckong  as  afsd)  of  spoil  or  "^*' 
rubbish  produced  in  workg &  other  minis  raised  or  obtd 

from  any  lands  not  comprd  in  this  psnt  lease,  or  as  in  last 
form,  &  deposited  on  the  lands  comprd  in  this  psnt  lease 
under  the  liberty  hinbfe  grted,  such  last-mentd  rent  to  be 
payable  half-yrly  on  the  days  afsd  for  or  in  respt  of  all  spoil 
or  rubbish  deposited  as  afsd  durg  the  half-yr  immedly  precedg 
oach  such  paymt. 

X.  Provd  always  that  if  the  spoil  or  rubbish  produced  in  The  aame. 

-workg &  other  minis  from be  deposited  on  the  lands  Another 

hby  demised  under  the  liberty  hinbfe  grted,  a  rent  of for 

•every  customary  ton  (reckong  as  afsd)  of  all  &  other 

minis  worked  as  last  afsd,  shl  be  pd  in  addon  to  the  sd  way- 
leave  rent,  such  rent  to  be  payable  half-yrly  on  the  days  afsd 

for  or  in  respt  of  all &  other  minis  worked  as  afsd  durg 

the  half-yr  immedly  precedg  each  such  paymt. 

{b)  Sae  Morgan  v.  Divey,  1  Q.\h.  &  EU.  114. 
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paying 
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XI.  Benderg  &  DELivERG  on  the  sd  premes  durg  the  sd 

term  unto  the  lessor  for  his  own  use  one  eql pt  of  all 

[copper,  copper  ore,  lead,  lead  ore,  tin,  tin  ore,  &  all  other 
metals,  ores,  &  metallic  minis]  raised  or  got  durg  the  sd  term 
from  the  sd  lands  and  premes  by  virtue  of  these  psnts  after 
the  same  shl  have  been  dressed,  made  merchantable,  [&  fit  for 
smeltg"  &  refing],  clear  of  all  expses  attendg  the  raisg,  gettg, 
makg  merchantable,  &  weighg  the  same  [Or  at  the  option  of 
the  lessor,  paying  in  lieu  of  the  sd  reserved  pts  of  the  sd  [ores, 

metals,  or  minis,]  one  eql pt  of  all  moy  arisg  from  the 

sale  of  all  such  [ores,  metals,  &  minis,]  as  afsd,  after  deductg 
cost  of  carriage  to  the  place  of  sale,  such  cost  not  to  exceed 

per  ton  of lbs.  [for  copper  &  copper  ore, per 

ton  for  lead  &  lead  ore,  & per  ton  for  tin  and  tin  ore, 

&c.]  but  witht  any  other  dedon,  the  respive  royalties  reserved 
in  moy  as  last  afsd  to  become  due  &  payable  as  soon  as  the 
price  of  the  said  [ores,  metals,  or  minis,]  in  respt  whof  the 
same  shl  be  payable,  shl  be  reced  by  the  lessees,  but  in  case 

the  same  shl  not  be  reced  by  them  within calr  months 

from  the  sale^  then  at  the  expiron  of  such calr  months] 

the  sd  respive  pts  [or  royalties  hinbfe  reserved]  to  be  rendered 

[&  delivered]  half-yrly  on  the day  of ,  &  the 

day  of in  every  yr  durg  the  sd  term  or  oftener,  if  &  so 

often  as  any  such  [ores,  metals,  &  minis,]  as  afsd  shl  have 
been  raised  or  got  &  made  merchantable. 

xn.  Provd  always  that  the  lessees  may,  in  every  half-yr  of 
the  sd  term,  get  &  raise  out  of  the  sd  demised  mines  &  premes, 
witht  paying  any  royalty,  or  "  galeage,"  or,  "  footage  rent "  [so 
much  coal  as  at  the  afsd  royalty,  or,  **  galeage,"  oi-,  "  footage 

rent,"  wd  yield  a  rent  of  £ for  such  half-yr,  &  also]  so 

much  coal  as  may  be  actually  consumed  in  the  engines  or 
furnaces  for  the  time  being  employed  or  or  wise  consumed  in 
workg  the  same  mines  &  premes,  or  supplied  witht  chge  to  the 
manager,  colliers,  or  labourers  employed  thron,  when  other 
mines  are  worked  by  instroke  through  the  demised  mines,  say, 
"  engines  or  furnaces  for  the  time  being  exclusively  employed 
or  orwise  consumed  exclusively  in  the  workg  of  the  demised 
mines  &  premes,"  d;  add,  **  But  if  any  such  engine  or  furnace 
shl  be  employed,  or  if  the  sd  coal  shl  be  consumed  ptly  in  the 
workg  of  the  demised  mines  &  premes,  &  ptly  in  the  workg  of 
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other  mines,  such  a  proportionate  quantity  only  of  such  coal 
as  shl  be  consumed  in  respt  of  coal  raised  from  the  demised 
mines  shl  be  free  from  royalty,  or,  *  galeage/  or,  *  footage 
rent.'  "    And  see  Prec.  I.,  clause  16,  p.  830. 

XIII.  Pboyd  always  that  for  the  ppose  of  ascertaing  the  amt  Proviso  as 
of  footage  rents  payable  under  the  reservon  hinbfe  contd,  coal  ^  JJ^^ 
wch  shl  be  left  for  pillars,  supports,  barriers,  or  bulwarks  [or  taining 
wch  shl  be  found  unworkable],  shl  not  be  taken  into  acct,  &  i^ts. 
that  the  acreage  shl  be  measured  along  the  inclinon  of  the  seams 
of  coal,  &  that  the  thickness  shl  be  measured  perpendicular 
thto,  so  as  to  obtain  the  true  contents  of  the  coal  raised  or  got. 

xrv.  Provd  always  that  the  surface  rent  payable  as  afsd  shl  Proyiao  m 
be  in  addon  to  &  not  in  lieu  of  any  compenson  wch  may  be  rent  and^ 
required  by  &  shl  be  reasbly  due  to  any  tenant  of  the  lands  «>mpen»- 
in  respt  of  wch  the  same  surface  rent  shl  be  payable  for  any  tenants, 
damage  or  loss  occasd  to  such  tenant  by  the  takg  or  using 
such  lands  by  the  lessees. 

xv.  Pboyd  always  that  if  at  any  time  durg  the  sd  term  the  Proviso  as 
lessees  shl  be  wholly  prevented  from  workg  the  mines  hby  ^^^" 
demised  by  fire  &  water,  [arisg  from  unavoidable  accident,]  & 
if  &  so  long  as  in  such  case  they  shl  use  their  best  endeavours 
to  restore  the  sd  mines  to  a  condon  fit  for  workg,  &  to  resume 
&  continue  the  pper  workg  thof,  the  sd  yrly  fixed  or  minimum 

rent  of  £ shl  cease  to  be  payable  durg  such  time  as  such 

impediment  to  the  workg  of  the  sd  mines  shl  continue. 

XVI.  Provd  always  that  if  at  any  time  durg  the  sd  term  it  Strike 
shl  become  impossible,  owing  to  any  strike  (a)  or  combinon  of  ^  *^^* 
workmen,  or  owing  to  any  lock-out  of  workmen,  made  with 
the  approval  of  a  majority  for  the  time  being  of  the  members 

of  the  [coal  owners'  associon],  to   raise  or  get  a  sufft 

quantity  of  [coal]  from  the  sd  premes  to  continue  the  pper 
workg  of  the  mines  hby  demised,  then  &  in  such  case  &  so 
long  as  such  impossibility  shl  continue,  such  pt  only  of  the  sd 

fixed  or  dead  rent  of  £ shl  be  payable  as  wd  be  payable  as 

a  galeage  [footage]  rent,  after  the  rate  afsd,  in  respt  of  the 
[coal]  actually  raised  or  got  out  of  the  premes  [other  than  coal 
consumed  in  the  engines  or  furnaces  for  the  time  being  thron 
or  suppUed  witht  chge  as  afsd]. 

^M^— ^^^M^l  ■     ■         ■■  M^ll       ■    ■        11  -■■■        ■  ■■    ■ ■  .  ■  ^^— — ^W^Mtp^^^— 

(a)  As  to  strikes,  see  Stephens  v.  Harris^  56  L.  J.,  Q.  B.  616. 
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xm.  Provd  always  that,  if  in  any  yr  of  the  sd  term  the 
lessees  shl  not  get  &  raise  from  the  sd  demised  mines  &  premes 
such  a  quantity  of  [coal]  as  at  the  rates  afsd  wd  produce  for 
that  yr  galeage  [footage]  rents  or  royalties  equivalent  to  the 

fixed  or  minimum  rent  payable  for  that  yr,  or,  ** tons  of 

,*'  then  &  in  every  such  case  the  lessees  may,  in  the  next 

succeedg  yr,  [one  or  more  of  the  next succeedg  yrs]  of  the 

sd  term,  but  not  aftwds  (b),  get  &  raise  from  &  out  of  the  sd 
mines  &  premes  such  a  quantity  of  [coal]  as  shl  be  required 
to  make  up  the  deficiency  in  such  previous  yr  witht  paying 
any  rent  or  royalty  for  the  same  other  than  the  sd  fixed  or 
minimum  rent. 


To  pay 
rents. 


To  pay 
rates  and 
taxes. 


To  pay 
•compen- 
sation to 
tenants  for 
surface 
•damage. 


LESSEES'   COVENANTS. 

I.  That  the  lessees  will  durg  the  sd  term  pay,  render,  or 
deliver  the  sevl  rents,  royalties,  dues,  &  rcservons  hinbfe 
reser\'ed  or  made  payable  on  or  at  the  days  or  times,  &  in  the 
mner  hinbfe  appted  for  the  paymt,  render  o^'  delivery  thof 
resply,  clear  of  all  dedons  whatsr  (except  landlord's  ppty  tax). 

II.  And  will,  as  m  forin  iv.,  p.  682,  imposed  upon  or  in 
respt  of  [the  sd  demised  mines  &  premes  or  (c)]  the  coal,  ores, 
metals,  or  minis  got  thfrom,  or  the  proceeds  of  the  sale  thof, 
or  the  rents,  royalties,  or  reservons  hby  reserved  or  made 
payable  [or  any  land  entered  upon,  or  bldg,  eron,  or  work 
erected  or  made  under  or  by  virtue  of  these  psnts],  or  on  the 
owners  or  occupiers  in  respt  thof,  the  landlord's  ppty  tax 
only  excepted. 

III.  And  that  in  case  the  lessees  shl  at  any  time  or  times 
durg  the  sd  term  occupy  or  use  any  of  the  lands  afsd  for  the 
ppose  of  the  sd  mines  or  works  under  the  liberty  in  that  behalf 
hby  grted,  or  shl,  in  the  exercise  of  any  liberty  or  privilege 

(a)  As  to  the  importance  of  this  clause,  see  Bishop  v.  Ofyodwin,  14  M.  k  W. 
260. 

(b)  In  some  districts  this  is  not  restricted  to  a  limited  number  of  jears. 

(c)  Where  a  licence  only  to  get  minerals  is  granted,  omit  the  words  here 

bracketed,  and  substitute  the  words  "  by  ^drtue  of  the  licences  hinbfe 
contd  "  for  the  word  "  thfrom." 
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hby  grted,  injure  or  damage  any  of  the  lands  afsd,  or  any 
bldgs,  erons,  or  crops  thron,  or  the  preparons  for  such  crops, 
then  &  in  every  such  case  the  lessees  will  pay  to  the  tenants 
&  occupiers  of  the  lands  so  occupied,  used,  or  injured  as  afsd, 
pper  compenson  for  or  in  respt  of  such  occupon,  use,  or  injury, 
such  compenson  to  be  determined  in  case  of  diffce  by  arbitron, 
&  will  indemnify  the  lessor  from  all  actions,  pcdgs,  claims,  & 
demands  on  the  pt  of  such  tenants  or  occupiers  or  any  other 
psons  in  respt  of  such  occupon,  use,  or  injury. 

IV.  And  will  in  addon  to  the  compenson  payable  to  the  To  pay 
tenants  or  occupiers  of  the  lands  so  occupied,  used  or  injured  la^d  per- 
as  afsd,  pay  to  the  lessor  at  the  expiron  or  sooner  determinon  manentiy 
of  the  sd  term,  compenson  for  all  permanent  damage  done  to 

such  lands. 

V.  And  wtll  not  at  any  time  durg  the  sd  term  enter  upon  To  give 
any  of  the  lands  afsd  for  the  ppose  of  commencg  any  new  open-  ^^^ 
ings  or  other  works,  or  fellg  any  timber  or  trees,  or  any  other  before 
ppose,   witht  givg  to   the  lessor  or  his  agent  one    week's  ^  i^^^ 
previous  notice  in  writg,  specifying  the  land  so  intd    to   be 
entered  upon  &  the  object  of  enterg  upon  the  same. 

VI.  And  will  at  all  times  durg  the  sd  term    unless   pre-  To  work] 
vented  by  [fire  or  water  arisg  from]  unavoidable  accident  [or  XTtuaUy 
by  strikes  or  combinons  of  workmen  or  owing  to  any  lock-out  W- 

of  workmen  made  with  the  approval  of  the  majority  for  the 

time  being  of  the  members  of  the [coal  owners'  associon]] 

effectually  &  vigorously  work,  develop,  &  carry  on  the  sd 
mines,  &  will  at  all  times,  unless  prevented  as  afsd,  keep  a 

sufft  no.  of  [at  least 2  ftt)le  miners  constantly  employed 

for  such  ppose. 

VII.  And  will  throughout  the  sd  term  in  the  best  &  most  Th©  same, 
effectual  mner  that  can  be  devised  &  with  a  sufft  no.  of  able  ^"0*^©"^ 

form. 

workg  miners  &  labourers  &  witht  intermission,  except  when 
prevented  by  unavoidable  accident  or  impediment  or  durg  the 
exon  of  repairs  [or  by  strikes,  &c.,  as  in  last  foriii],  explore, 
search  for,  drain,  &  work  the  sd  mines  &  minis  hby  demised, 
And  for  such  pposes  will  make,  erect,  &  maintain  in  a  pper 
course  of  workg  &  state  of  repair,  sufft  shafts,  adits,  levels, 


(d)  See  WheatUy  v.  Westminster  Brymho  Coal  Co.,  L.  R.  9  Eq.  538.     Such  a 
coTenant  oannot  safely  be  relied  upon  to  take  the  place  of  a  fixed  rent. 
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Not  to  dis- 
continue 
i^'orking. 


To  get 
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coal  to 

produce 

ininimum 

rent. 


outlets  (a),  bldgs,  engines,  machy,  &  apparatus,  And  will  drive 
in  a  pper  &  workmanlike  mner  all  levels  of  every  description, 
within  the  limits  afsd,  on  the  course  of  the  seams  [lodes]  in 
or  under  the  sd  lands,  &  orwise  can*y  out  &  exercise  the 
liberties  &  powers  hby  grted  accdg  to  the  best  &  most  approved 
modes  &  course  of  workg,  And  will  pperly  &  suflftly  &  in  due 
course  of  ming  operons  work  all  seams  Podes]  wch  now  are 
or  hrafter  durg  the  continuce  of  this  lease  may  be  discovered 
within  the  lands  afsd,  &  wch  can  be  worked  so  as  to  re- 
munerate the  outlay  thron,  &  for  the  ppose  of  ascertaing 
what  seams  [lodes]  can  be  worked  with  a  remunerative  result 
will  give  to  every  seam  [lode]  wch  promises  such  a  result  a 
pper  &  suflft  trial  when  in  the  regular  course  of  workg  the  same 
can  be  reached.  And  will  at  all  times  actively  prosecute  & 
carry  on  the  workgs  upon  each  seam  [lode]  wch  shl  have  been 
begun  to  be  worked  (except  such  as  shl  upon  trial  have  been 
found  incapable  of  being  worked  with  a  remunerative  result) 
until  the  same  shl  be  wrought  &  driven  through  to  the  extent 
of  the  ground  comprd  within  the  limits  afsd.  And,  in  case  of 
any  dispute  or  diflfce  arisg  as  to  the  propriety  or  sufficiency 
of  the  trial  of  any  seam  [lode]  or  the  probability  of  workg 
the  same  with  a  remunerative  result  or  the  sufficiency  of 
the  no.  of  men  employed  upon  any  seam  [lode]  or  work  or 
the  sufficiency  or  efficiency  in  other  respts  of  the  workg  or 
in  anywise  in  relon  thto,  the  mre  in  diffce  shl  be  refd  to 
arbitron. 

vin.  And  will  not  at  any  time  durg  the  sd  term,  unless 
prevented,  &c.,  as  in  form  vi.  or  vii.,  discontinue  the  effectual 

workg  of  the  sd  mines  or  any  of  them  for  the  space  of 

weeks  in  the  whole  in  any  one  yr  or  for  any  consecutive 
period  exceedg weeks. 

IX.  And  will  durg  each  half-yr  endg  on  the day  of 

&  day  of  of  the  sd  term  or  until  the  whole 

of  the  sd  seam  of  coal  [mines  &  minis  hby  demised]  shl  have 
been  worked  out  [unless  prevented,  &c.,  as  in  form  vi.  or  vu.] 
get  such  a  quantity  of  [coal]  from  the  sd  mines,  as,  accdg  to 
the  galeage  [footage]  rent  or  royalty  hinbfe  reserved,  will 
produce  a  clear  half-yrly  rent  of  £ ,  the  minimum  rent. 


(a)  As  to  coal  mines,  see  50  &  51  Vict.  c.  5S,  ss.  16, 17, 18. 
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X.  And  further  (&  so  that  this  covt  shl  not  be  deemed  in  To  carry 
any  way  to  restrict  or  limit  the  genl  covts  hinbfe  contd  resptg  ^rtoT 
the  workg  of  the  sd  mines)  will  forthwith  commce   &  carry 

on  the  foUowg  works  &  operons  with  the  object  of  efficiently  & 

vigorously  explorg  &  workg  the seam  [lode]  (that  is  to  say) 

the level  [adit]  shl  be  driven  eastward  at  the  rate  of 

fathoms  at  the  least  in  every  yr  by able  miners  at  the 

least,  or  such  greater  no.  as  may  be  requisite,  until  the  same 
shl  be  wrought  or  driven  through  the  ground  comprd  in  the 
limits  afsd,  &  that  such  other  drivages  &  works  in  addon  to 
those  hinbfe  specially  mentd,  shl  be  from  time  to  time  carried 
on  as  shl  be  necy  or  pper  for  efficiently  developg  &  workg  the 
seam  Qode].     And  see  Prec  I.,  clause  28,  p.  881. 

XI.  And  will  at  all  times  durg  the  sd  term  search  for,  win,  to  irork 
work,  &  develop  the  mines  [seams  of  coal],  &  premes  hby  ^^y^^ 
demised  in  a  pper,  skilful,  &  effectual  mner,  &  accdg  to  the 

best  &  most  approved  practice  of  searchg  for,  winng,  workg,  & 
developg  similar  mines  &  minis  [whether  the  same  be]  adopted 
or  in  use  in  the  district  [or  not]  [&  in  complice  with  the  pro- 
vons  of  the  Coal  Mines  Regulon  Acts,  1887  to  1896],  &  with  as 
little  damage  as  possible  to  the  surface  of  the  sd  lands,  &  to 
the  messes  &  bldgs,  &  other  erons,  &  the  timber  &  crops 
thron  [&  also  with  as  little  damage  &  interferce  as  possible 
to  &  with  the  workg  of  the  other  mines  &  minis  [seams  of  coal] 
lying  &  being  under  the  lands  afsd,  but  not  comprd  in  this 
demise],  &  so  as  to  work  &  raise  the  largest  possible  quantity 
of  [coal]  witht  causg  any  damage  or  injury  to  the  mines 
[seams  of  coal]  hby  demised. 

xn.  And  will  not  at  any  time  commit  or  suffer  within  the  Not  to 
mines  &  premes  hby  demised  [or  in  any  other  mines  con-  J^j^^ 
nected  or  worked  thrwith]  any  wilful  or  negligent  act  whby 
the  mines  hby  demised  [or  any  other  mines  or  minis  lying  & 
being  under  the  lands  afsd,  but  not  comprd  in  this  demise], 
may  be  damaged  by  or  overchgd  with  water  or  foul  air,  or 
whby  the  workg  of  any  such  mines  or  minis  may  be  impeded 
or  prevented,  [or  wch  may  occasion  or  bring  any  creep,  crush, 
or  thrust  upon  the  levels,  air-courses,  water-courses,  or  works 
of  the  sd  mines,  or  any  pt  thof]. 

xni.  And  will  at  all  times  employ  all  reasble  care  &  diligce  To  protect 
to  protect  the  mines  &  minis  hby  demised  [&  all  other  mines  ^c'l^ch^'" 

ment. 
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&  minis,  or  *'  seams  of  coal,"  lying  &  being  under  the  lands 
afsd,  but  not  comprd  in  this  demise]  from  being  injured, 
encroached  or  trespassed  upon,  or  surreptitiously  worked,  & 
in  the  event  of  any  such  injury,  encroachmt,  trespass,  or 
surreptitious  workg,  will  take  such  measuremts  as  will  show 
the  extent  of  the  same  &  enable  the  lessor  to  recover  compenson 
for  any  loss  occasd  thby. 
To  keep  xiv.  And  WILL  at  all  timos  durg  the  sd  term  keep  in  good  & 

works  in  x         v-» 

repair,  and  pper  repair,  order,  &  condon  all  the  levels,  adits,  drifts,  shafts, 

at  enTo^^    pillars,  bulwarks,  pits,  engines,  machy,  pumps,  water-courses, 

term.  air-courscs,  bldgs,  sheds,  workshops,  erons,  rlys,  tramways, 

roads,  &  other  works  &  convenices  belongg  to  the  sd  mines 

hby  demised  or  used  in  connon  thrwith,  except  any  works 

or  things  wch  may  become  unnecy  for  the  further  workg  of 

the  sd  mines  [&  wch  may  not  be  necy  or  useful  for  the 

workg  of  other  mines  &  minis  lying  &  being  under  the  lands 

afsd,  but  not  comprd  in  this  demise],  &  the  same,  in  such 

good  &  pper  repair,  order,  &  condon,  will  deliver  up  to  the 

lessor,  at  the  end  or  sooner  determinon  of  the  sd  term  [or  at 

the  time  when  the  same  shl  become  unnecy  for  the  workg  of 

the  sd  mines  hby  demised]  (a). 

That  the         xv.  And  THAT  in  caso  the  lessor,  or  his  agent,  shl  at  any 

i^i'r™*^    t™6  i^^S  *^®  sd  term  give  or  leave  on  the  sd  demised  premes 

default  of    ^  notice  in  writg  to  the  lessees,  to  exte  or  do  any  such  repairs 

or  works  as  ought  to  be  exted  or  done  by  vnrtue  of  the  covts 

hinbfe  contd,  &  the  lessees  shl  neglect  or  omit  to  exte  &  do 

the  same  within  the  period  of  three  calr  months  from  the  date 

of  such  notice,  the  lessor  shl  be  at  liberty  to  enter  upon  the 

mines  &  works  hby  demised,  &  to  exte  &  do  the  necy  repairs 

&  works,  &  the  lessees  shl  repay  the  expses  of  such  repairs 

to  the  lessor,  on  demand,  &  in  default  of  paymt  the  amt  so 

expended  shl  be  recoverable  by  distress  (6)  or  orwise,  in  like 

mner  as  if  the  same  had  formed  pt  of  the  rents  hby  reserved. 

To  fence  xvi.  And  WILL  at  all  times  durg  the  sd  term,  at  their  own 

expse,  make  &  maintain  sufft  fences  for  the  proton  of  man  & 

beast  round  every  pit  shaft  &  open  pt  of  any  adit  or  other 

(a)  See  also  p.  822,  form  l. 

(b)  See  p.  748,  note. 

(c)  See  as  to  quarries,  60  &  51  Vict.  c.  10 ;  and  as  to  coal  mines,  50  &  61 
Vict.  c.  58,  88.  37,  40  (rules  6 — 18)  ;  and  as  to  other  mines,  35  &.  36  Vict  c 
77,  8.  23  (rules  6,  7). 
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work  already  sunk  or  dug,  or  wch  hrafter  shl  be  sunk  or  dug, 
within  the  limits  afsd. 

XVII.  And  will,  from  time  to  time,  &  at  all  times  durg  the  to  fence 
term  hby  grted  pperly  &  securely  fence  off,  &  keep  fenced  ^^JL^^* 
off  from  the  adjoing  lands  by  means  of  a  substantial  stone  &c.  {d}, 

wall  [post  &  rail  fence]  at  least feet  in  height,  or  some 

other  sufft  fence,  all  the  pits,  shafts,  rlys,  tramways,  &  works 
of  the  lessees,  used  in  connon  with  the  mines  hby  demised : 
[And  whenever  any  such  rlys  or  tramways  shl  be  made  through 
existg  hedges,  banks,  walls,  or  fences,  will  make  &  maintain 
pper  gates  across  the  rly  or  tramway  at  such  opengs :  And 
WILL  at  the  expiron,  or  sooner  determinon  of  the  sd  tenn,  at 
the  option  of  the  lessor,  eir  leave  such  gates  in  good  repair 
&  condon,  or  block  up  the  opengs  so  made  with  a  pper  hedge 
bank,  wall,  or  fence  so  as  to  correspond  with  the  adjoing 
hedge,  bank,  wall,  or  fence  (e).] 

xvin.  And  will,  whenever  any   pit   or   shaft    shl   become  To  fill  in 
unnecy  or  useless,  eir  fill  up  the  same  with  earth  or  rubbish,  °^  ^®'*^® 

•^  -I  .  useless 

or  surround  the  same  with  a  good  &  substantial  wall  of shafts  (/). 

inch  brickwork  or  masonry,  at  least  six  feet  in  height,  or  cover 
the  same  with  a  good  &  substantial  arch,  constructed  to  the 
satisfon  of  the  lessor  or  his  agent,  unless  he  shl  signify  his 
desire  that  the  same  shl  be  left  open,  in  wch  case  the  same  shl 
be  left  open  accdly,  togr  with  all  air-courses,  water-courses 
passages  &  other  works  &  convenices  belongg  thto  in  good  & 
serviceable  condon. 

XIX.  And  will  not  open  or  make  any  unnecy  adits,  pits,  or  Not  to 
shafts  on  the  sd  lands,  &  will  durg  the  sd  term  well  &  sufftly  ™^^®  ^^' 
bind,  support,  maintain  &  secure  with  timber  or  other  good  &  shafts  and 
sufft  materials  all  shafts,  tunnels,  adits,  drifts,  &  workgs  that  ghaftsT/) 
may  be  made  or  used  in  the  sd  lands,  &  the  same  so  bound, 
supported,  or  seed  at  the  end  or  sooner  determinon  of  the  sd 

term  will  quietly  yield  up  to  the  lessor. 

XX.  And  will  not  interrupt  or  interfere  with  any  existg  road,  Noi  w 
rly,  tramway  or  other  communicon,  or  with  the  natural  course  ^^-^J^®'®. 
of  any  stream  or  water-course  save  as  hby  expressly  authorised  : 

(d)  See  p.  814,  note  (c). 

(e)  The  words  between  brackets  wiU  be  omitted  when  the  raUway  itself 
18  to  be  fenced. 

(/)  See  as  to  coal  mines,  50  &  51  Vict.  c.  58,  s.  17 ;  and  as  to  other  mines, 
36  &  36  Vict.  c.  77,  s.  23  (rale  8). 
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or  streams    And  will  not  throw  any  spoil,  rubbish,  or  refuse   into  any 

stream  flowg  through  the  lands  afsd. 

To  make         XXI.  And  WILL  forthwith  or  as  soon  as  required  by  the  lessor 

siime^pits     ^j.  j^jg  agent  [upon  or  within  a  suitable  pee  or  pees  of  land  to 

ing  mineral  be  from  time  to  time,  as  occasion  shl  require,  set  apt  &  appro- 

7a\^         priated   for  this  ppose   by    the  lessor   or  his  agent],  dig  4 

construct  for  the  interception,  reception,  &  purifying  &  cleansg 

of  the  mini  water  comg  from  the  dressg-floors,  or  any  of  them, 

bfe  such  water  shl  fall  or  be  permitted  to  flow  (directly  or 

indirectly)  into  the  river  or  other  natural  channels  of 

drainage,  a  sufft  no.  of  pits  of  sufft  dimensions,  &  of  such 
constron  in  all  respts,  as  shl  be  pperly  adapted  for  purifying  & 
cleasng  the  sd  mini  water,  &  in  case  of  any  further  measures 
being  required  for  that  ppose  will  take  &  carry  out  such 
further  &  other  necy  &  reasble  measures  as  may  be  required 
for  the  eflficient  purificon  &  cleansg  of  the  sd  mini  water  bfe 
the  same  is  permitted  to  flow  into  the  sd  river  or  other  natural 
channels  of  drainage,  the  no.  &  dimensions  of  such  pits,  &  the 
choice  in  other  respts  of  the  pper  means  for  that  ppose,  &  any 
incidental  question  in  relon  thto,  in  case  of  dispute,  to  be 
settled  by  arbitron. 
To  return        XXII.  And  WILL  retum  all  Water  wch  shl  have  been  taken  or 

T?*®*"         intercepted  from  the  river for  workg  the  water  or  pumpg 

river.  wheels,   or   for  any  of  the  other  pposes  of  the  sd  mines  & 

works,  to  the  same  river,  or  deliver  the  same  for  the  use  of 

the  lessor  or  the  lessees  of  other  mines  belongg  to  him,  at 

such  point  or  points  on  the  lands  afsd,  &  at  such  level  as  may 

be  reasbly  prescribed  in  that  behalf  by  the  lessor  or  his  agent. 

jj^ot  to  XXIII.  And  will  not  do  or  suffer  any  act  or  thing  whby  any 

take  water   gtream,  Spring,  or  other  water  wch  shl  or  may  be  used  for 

for  mills,     workg  any  mill  or  machine  shl  or  may  be  in  any  mner  lessened 

or  injuriously  affected. 

To  prevent  [T  XXIV.  And  WILL  erect  &  keep  pper  gates  &  fences  for  protectg 

oItwo^-"^   the  tenants  &  occupiers  for  the  time  being  of  the  sd  lands  from 

men.  any  trespass  on  the  pt  of  the  workmen  &  other  psons  employed 

in  the  sd  mines  :  And  will  take  such  reasble  means  for  stoppg 

any  such  trespass  as  may  be  required  by  the  lessor  or  his 

(a)  Water  percolating  disoontinuously  through  the  earth  is  not  a  stream : 
M'Nah  V.  Robertson,  [1897]  A.  C.  129. 
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agent,  &  (if  so  required)  will  dischge  from  their  employmt  any 
workman  or  pson  commitg  such  trespass. 

XXV.  And  will  dischge  any  workman  or  other  pson  employed  To  prevent 
in  the  sd  mines  who  shl  [keep  a  dog,  or]  poach,  disturb,  take,  ^'^^^  *"'* 
or  kill  the  game  or  rabbits  {a)  on  any  land  belongg  to  the 
lessor. 

XXVI.  And  will  not  at  any  time  do  or  permit  any  damage  or  Not  to 
injury  to  any  house,  bldg,  or  other  eron,  or  garden  now  existg,  buildings, 
tor  any  bldg  hrafter  erected  for  agricultural  pposes,  or  with  ^^• 
the  consent  of  the  lessees  (t),]  on  the  land  afsd  [or  any  reser- 
voir on  the  sd  lands],  or  do  or  suffer  any  act  or  thing  whatever 

wch  may  in  any  wise  tend  to  the  injury  or  prejudice  of  the 
owner,  tenant  or  occupier  thof :  And  (in  order  effectually  to 
avoid  such  damage  or  injury)  will  not  allow  any  workgs  to  be 

carried  within feet  of  the  surface  under  any  such  house, 

bldg,  eron,  garden  [or  reservoir],  as  afsd,  nor  within  a  lateral 

distance  of feet  thfrom  on  any  side  thof :   And  if  any 

damage  or  injury  shl  be  occasioned  to  any  house,  bldg,  eron, 
garden  [or  reservoir],  by  any  breach  of  this  covt,  then  &  in 
such  case  will  pay  to  the  lessor  &  his  tenants  full  compenson 
for  such  damage  or  injury  [&  for  all  consequential  damage 
ciused  by  the  escape  of  the  water  from  any  such  reservoir], 
the  amt  of  such  compenson  in  case  of  diffce  to  be  settled 
by  arbitron:  And  will  keep  the  lessor  indemnified  agst  all 
actions,  pcdgs,  claims,  &  demands  in  respt  of  any  damage  or 
injury. 

xxvii.  And  will  not  work  any  ground  beneath  the  river To  work  at 

within  a  distce  of yards  from  the  bed  thof,  nor  beneath  d^pth^"^ 

the  lands  coloured in  the  sd  plan  within  a  distce  of beneath 

,     .  ,1  -  river,  &c. 

yards  from  the  surface. 

xxviii.  And  will  not  place  or  allow  any  spoil  banks  or  other  Not  to 

rubbish  or  refuse  to  be  deposited  or  laid,  or  any  dressg-floors  ^nks^near 

to  be  made,  except  at  a  reasble  &  sufft  distce  from  any  house  houses. 
or  garden. 

XXIX.  And  will  not  work  any  of  the  sd  mines  or  minis  lying  To  leave 

within  the  distce  of  fathoms  measured  inwards  in   a  boundary* 

horizontal  straight  line  from  the  limits  of  the  lands  afsd,  to  ©^  land. 

(a)  See  the  Ground  Game  Act,  I8S0,  if  the  land  is  demised. 
(5)  See  p.  800,  note  (6). 
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the  intent  that  the  sd  mines  &  minis  lying  within  the  distce 
afsd  shl  be  left  as  barriers  &  wholly  undisturbed  by  any 
mining  operons. 

XXX.  And  will  not  cover  with  ores  or  rubbish  or  orwise 
waste  any  meat  earth,  mould,  or  soil  within  the  lands  afsd, 
but  will  as  far  as  cirees  will  admit  preserve  &  lay  aside  the 
same  in  heaps  on  some  convenient  pt  of  such  lands  for  the  use 
of  the  lessor  or  the  occupiers  for  the  time  being  thof . 

XXXI.  And  will  place  at  the  entrance  to  each  adit,  pit,  or 
workg,  or  in  some  other  convenient  place  or  places  upon  the 
lands  afsd,  to  be  approved  of  by  the  lessor  or  his  agent,  one  or 
more  good  &  pperly  constructed  weighg  machine  or  machines, 
And  will  cause  to  be  weighed  thrin  all  [coal  &  other  minis] 
raised  or  got  under  or  by  virtue  of  these  psnts  [&  also  all  [coal 
&  other  minis]  brought  from  any  adjoing  mines  through,  on, 
or  over  the  mines  &  premes  hby  demised  under  the  liberty  in 
that  behalf  hinbfe  grted],  And  will  cause  the  weights  &  quan- 
tities so  ascertained  to  be  forthwith  duly  registered  at  the 
weighg  house  or  houses.  And  will  also  at  the  close  of  each  day 
cause  the  total  quantity  of  the  [coal  &  other  minis]  weighed 
as  afsd  durg  the  day  to  be  entd  in  pper  books  of  acct  to  be 
kept  for  that  ppose  at  the  countg-house  of  the  sd  colliery 
[mines]  in  such  mner  that  all  [coal  &  other  mini]  subjt  to 
galeage,  or,  *' footage,"  [or  way-leave]  rents  or  royalties  or  in 
respt  whof  any  exemption  is  claimed  shl  be  clearly  distin- 
guished &  shown. 

XXXII.  And  will  permit  the  lessor,  his  agents  &  servants,  at 
all  reasble  times  durg  the  term  to  inspect  &  test  the  accuracy 
of  the  weighg  machine  or  machines  to  be  kept  as  afsd,  &  the 
weights  used  thrin. 

XXXIII.  And  will  permit  the  lessor  to  employ  a  pson  to 
be  psnt  at  the  weighg  of  all  [coal  &  other  minis]  weighed  as 
afsd,  &  to  keep  an  acct  thof  &  to  check  the  accts  kept  by  the 
lessees. 

XXXIV.  And  will  not  employ  as  weigher  any  pson  who  shl 
be  objected  to  by  the  lessor;  or  his  agent,  for  any  reasble 
cause,  &  if  any  dispute  shl  arise  as  to  the  reasbleness  of  such 
objon  the  same  shl  be  refd  to  arbitron. 


(c)  As  to  coal  mines,  see  50  &  61  Vict.  c.  58,  ss.  12 — 15, 57  &  58  Vict,  c.  52. 
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XXXV.  And  will  give  twenty- four  hours'  notice  in  mner  afsd  To  give 
to  the  lessor,  or  his  agent,  of  the  time  of  the  weighg  [or  divon]  fewor  of 
of  the  copper,  copper  ore,  tin,  tin  ore,  lead,  lead  ore,  &  other  time  of 
metals,  ores,  and  metallic  minis  raised  or  got  by  virtue  of  these  minerals. 
psnts. 

XXXVI.  And  will  within  two  days  after  the  delivery  or  To  deliver 

.      •  .    t  •    1     J  1     •  account  of 

consignmt  of  any  ores,  metals,  or  mmls  to  or  on  account  of  any  ores  sold. 
pchaser  or  pchasers  thof  deliver  to  the  lessor,  or  his  agent, 
a  just  acct  in  writg  of  the  ores,  metals,  or  minis  so  delivered 
or  consigned  with  sufift  parlars  as  to  price,  time  of  paymt,  & 
orwise. 

xxxvn.  And  will  at  all  times  keep  at  the  countg-house  or  To  keep 
office  of  the  sd  mines  accurate  &  regular  accts  containg  full  (a)!'^'^ 
entries  of  all  [coal]  &  other  minis  raised  or  got  by  virtue  of 
these  psnts  [&  made  marketable  &  of  the  sales  thof]  &  of  the 
times  of  the  removal  of  the  same  from  the  premes  togr  with 
all  such  parlars  of  weights,  quantities,  dates,  [sales,]  &  other 
facts  &  circes  as  may  be  necy  or  pper.  And  will  if  required 
verify  such  accts  by  the  statutory  declaron  of  their  clerk  or 
book-keeper  &  also  of  the  lessees  themselves,  so  far  as  their 
knowledge  extends. 

xxxviii.  And  will  on  each  of  the  half-yrly  days  hinbfe  To  deliver 
appted  for  paymt  of  rents  &  royalties  deliver  to  the  lessor,  or  SaJf-yeariy. 
his  agent,  a  true  acct  showing  the  total  amt  of  [coal  and  other 
minis]  raised  or  got  durg  the  precedg  half-yr  by  virtue  of  these 
psnts,  &  distinguishing  the  amt  of  [coal  &  other  minis]  subjt 
to  galeage,  or,  "  footage,"  rents  or  royalties  from  the  amt  in 
respt  of  which  any  exemption  is  claimed  [&  the  parlars  of  all 
sales  thof]  [&  also  an  acct  of  all  [coal  &  other  minis]  brought 
from  any  adjoing  mines  through  or  over  the  mines  &  premes 
hby  demised  under  the  liberty  in  that  behalf  hinbfe  grted]  And 
WILL  if  required  verify  such  accts,  &c.,  as  in  precedg  form, 

XXXIX.  And  will  at  all  times  durg  the  sd  term  keep  [&  will.  To  keep 
on  each  of  the  half-yrly  days  hinbfe  appted  for  paymt  of  rents  mfnesfft) 
&  royalties,  deliver  to  the  lessor,  or  his  agent]  true  &  correct 
plans  &  sections  of  the  mines  hby  demised  &  all  the  workgs 
thof,  [&  of  any  mines  worked  through  or  the  minis  from  wch 

(a)  As  to  coal  mines^  see  50  &  51  Vict.  c.  58^  s.  83. 

(b)  As  to  coal  mines,  see  50  &  51  Vict.  o.  58,  ss.  34,  38 ;  59  &  60  Vict.  c.  43, 
88.  3  and  4.    As  to  other  mines,  see  85  k  86  Vict.  c.  77,  s.  19. 
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To  allow 
kssor  to 
inspect 
accounts 
and  plans. 

To  deliver 
lists  of 
workmen. 


To  mark 
boundaries 
of  mines. 


To  allow 
lessor  to 
inspect 
workings 


To  make 
bridi;es, 
&c.,  for 
conreni- 
enoe  of 
occupiers. 


are  brought  through,  under,  or  over  the  mines  &  premes  hby 
demised]  [&  of  all  seams,  veins,  or  loads  wch  shl  have  been 
discovered  thrin],  upon  wch  the  extent,  posson,  &  actual 
Condon  of  the  works  shl  at  least  once  in  every  half-yr  be 
accurately  set  forth  &  delineated ;  such  plans  &  sections  to  be 

made  to  the  scale  of  one  in on  the  horizontal  or  ground 

I)lane,  &  of  one  in in  the  vertical  plane,  [&  to  be  kept  at 

the  countg-house  of  the  sd  mhies], 

XL.  And  \^^LL  permit  the  lessor,  or  his  agents,  at  all  reasble 
times  to  have  access  to  &  inspect  &  take  copies  of  or  extracts 
from  the  books  of  acct,  plans  &  sections,  to  be  kept  as  afsd. 

XLi.  And  will  on  the day  of  in  every  yr  durg 

the  sd  term,  or  within days  thrafter,  deliver  to  the  lessor, 

or  his  agent  a  full  &  true  list  of  the  names  of  all  the  psons 
employed  in  workg  the  sd  mines,  specifying  the  names  of  the 

miners  or  labourers  who  during  the  yr  next  precedg  such 

day  of shall  have  been  employed  in  working  or  drivg  each 

seam  or  lode. 

xLii.  And  will  make  &  maintain  distinct  &  well-seed  marks 
in  the  roof,  side,  or  other  convenient  pt  of  every  level  or  head- 
way wch  shl  cross  the  boundary  of  the  mines  &  premes  hby 
demised  into  or  out  of  any  adjoing  mines  &  workgs  so  as  to 
enable  the  lessor,  or  his  agent,  at  all  times  to  determine  the 
accuracy  of  the  surveys  kept  by  the  lessees,  &  of  the  return  of 
minis  based  thron. 

xLiii.  And  that  the  lessor,  or  his  agents,  servants,  & 
workmen  shl  be  at  liberty  at  all  reasble  times  during  the  sd 
term  to  enter  into&  upon,  &  to  inspect  the  mines  hby  demised, 
&  the  works  belonging  thto,  &  any  adjoing  mines  or  workgs 
carried'on  or  worked  in  connon  thwith,  &  to  make  surveys  & 
plans' thof,  &  aftwds  to  return  thfrom  witht  any  hindrce  or 
interruption,  &  shl  for  such  pposes  be  at  liberty  to  use  the 
machy  &'plant  employed  in  or  about  the  sd  mines  &  works,  & 
shl  be'efifectually  assisted  by  the  agents,  workmen,  &  servants 
of  the  lessees. 

XLiv.  And  will  make  &  keep  in  repair  pper  bridges  &  pas- 
sages for  the  safe  &  convenient  passage  of  the  occupiers  for  the 
time  being*of  the  sd  lands,  &  other  psons,  &  their  cattle,  carta, 


(c)  See  also  p.  /^1»  ^orm  xxii.,  and  p.  805,  form  vii. 
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&  carriages,  over  any  watercourse,  or  open  pit  of  any  adit  or 
adits,  or  other  works,  wch  shl  be  made  or  erected  by  the  lessees 
within  the  lands  afsd  :  And  will  keep  open  the  roads  &  paths 
over  &  across  the  sd  land,  &  provide  pper  &  convenient  means 
of  passage  where  the  workgs  shl  interfere  with  the  roads  or 
paths  now  existg. 

XLV.  And  will  in  each  week  durg  the  sd  term  supply  the  To  deliver 

lessor  with tons  of coal,  to  be  delivered  at ,  at  i^orfor 

a  price  not  exceeding  M per  ton,  such  coal  to  be  free  from  J»«s  owa 

,  use. 

rent  or  royalty. 

XLVi.  And  will  from  time  to  time,  up6n  the  lessor  or  his  To  deliver 
agent  givg  one  calr  month's  notice  in  writg  for  that  ppose,  graveC&c^ 
deliver  to  the  lessor  or  his  agent,  free  of  chge,  at  the  time  ^  ^^o*"- 
specified  in  such  notice,  &  at  some  place  used  by  the  lessees 
for  the  deposit  of  stone,  sand,  gravel,  or  road  materials,  such 
quantities  of  stone,  sand,  &  gravel,  in  a  merchantable  condon, 
&  of  other  materials  for  the  makg,  maintaing,  &  repairg  of 
roads,  or  for  use  for  any  other  pposes  whatsr  on  the  este  of 
the  lessor,  as  shl  from  time  to  time  be  so  required,  &  shl  permit 
such  stone,  sand,  gravel,  &  road  materials  to  be  taken  & 
carried  away  by  the  psons  employed  by  the  lessor,  &  give  pper 
facilities  for  enablg  them  so  to  do :  Provd  always  that  subjt 
to  the  reservon  of  the  lessor  of  such  stone,  sand,  gravel,  or 
road  materials  as  he  may  require  as  afsd,  &  subjt  to  the  lessees 
duly  observg  the  covt  lastly  hinbfe  contd,  the  lessees  shl  be  at 
liberty  to  make  merchantable  &  dispose  of  all  other  stone,  sand, 
gravel,  &  road  materials  got  by  them  in  the  course  of  their  sd 
workgs  witht  renderg  any  acct  or  paying  any  dues  in  respt  thof . 

XLVii.  And  will  exercise  the  rts,  licences,  &  privileges  hby  Not  to 
grted  in  such  a  mner  as  to  offer  no  unnecy  or  reasbly  avoid-  i*e^oi"ia 
able  obstron  or  interruption  to  the  developmt  «fc  workg  by  the  working 
lessor  of  the  mines  Sc  minis  hby  excepted  &  reserved,  or  the  mineruk. 
transport,  convce,  or  conversion  of  the  produce  thof,  or  to  the 
use  &  enjoymt  of  any  other  rt  hby  reserved  to  the  lessor. 

XLViii.  And  will,  in  using  &  exercisg  the  licences  &  powers  Not  to 
hby  grted,  commit  no  trespass,  &  do  as  little  damage  &  injury  a^^ge, 
as  reasbly  may  be  to  the  lessor,  or  his  tenants,  &  to  the  surface 
&  freehd  of  the  sd  lands. 

XLix.  And  will  not  at  any  time  durg  the  sd  term  authorise  ^o*  ^ 
or  suffer  any  pson  other  than  the  lessees,  or  their  agents,  work-  auUiorlsed 
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persons  to  men,  or  servants,  to  use  any  way-leave,  drift,  level,  instroke, 
learos,  &c.  outstroke,  water-way,  or  other  commimicon  from,  throoghy 
over,  or  under  the  lands  afsd,  or  used  or  occupied  in  connon 
with  the  sd  mines. 
To  deliver  l.  And  WILL,  at  the  oxpirou  or  sooner  determinon  of  the  sd 
of  term"      term,  deliver  up  to  the  lessor  the  sd  demised  premes  with  all 

except  such  fixtures  &  things  as  tenants  are  by  law  entled 

to  remove,  &  wch  the  lessor  shl  not  under  the  proven  in  that 
behalf  hinafter  contd  require  to  be  left,  in  such  good  &  sufft 
state  of  repair  as  afsd,  &  in  all  respts  in  such  state  &  condon 
as  shl  be  consistent  \fith  the  due  pf ormce  of  the  sevl  covts  on 
the  pt  of  the  lessees  hrin  contd,  &  in  pper  order  for  the  future 
workg  &  prosecon  of  the  mines  &  works  hby  demised. 
To  observe  li.  And  WILL  at  all  times  durg  the  sd  term  in  the  workg  of 
ting  mines.  *^®  sd  mines,  strictly  conform  to  &  observe  all  the  regulons  & 
requiremts  contd  in  or  imposed  under  the  authority  of  the  Coal 
Mines  Regulon  Acts,  1887  to  1896  [the  Metalliferous  Mines 
Eegulon  Act,  1871],  or  any  other  act  or  acts  for  the  time  being 
in  force  affectg  the  premes,  &  keep  the  lessor  effectually 
indemnified  agst  all  penalties,  damages,  costs,  &  expses  occasd 
by  any  breach  by  the  lessees,  or  any  pson  or  psons  employed  in 
the  sd  mines,  of  any  such  regulons  or  requirem  ts. 


LESSOE'S    COVENANTS. 

For  quiet         I.  That  ths  1633303  paying  &  reudsrg  the  sevl  rents,  royalties, 
enjoyment,   g^  ^^^^  ^{[^y  ressrved  &  made  payable,  &  observg  &  parformg 

all  the  covts,  stipulons,  &  condons  hrin  contd,  &  on  their  pt  to 
be  observed  &  pformed,  shl  quietly  hold  &  enjoy  the  mines, 
minis,  liberties,  licences,  lands  (a),  &  premes  hby  demised  (a) 
&  grted  for  &  durg  the  term  hby  grted  witht  any  interruption 
from  or  by  the  lessor  or  any  pson  rtfully  claimg  under  or  in 
trust  for  him  [or,  under  the  sd  indre  of  sattlemt  of  the  —  day 
of ,  or,  "  the  sd  will  of  the  sd /'] 

(a)  If  Ii39a33s  only  ara  griitil  wifch)at  anyd3B'.33  of  t.i3  laaia,  oaiit 

the  words  ** lands"  and  ** demised  &." 
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n.  That  if  the  lessees  shl  be  desirous  of  takg  a  new  lease  of  To  renew 
the  mines  &  premes  hby  demised  after  the  expiron  of  the  sd  ^"' 

term  of yrs  hby  grted,  &  shl  at  least  six  calr  months  bfe 

the  expiron  thof  signify  such  their  desire  by  a  notice  in  writg 
to  be  delivered  to  the  lessor  or  his  agent,  or  left  at  the  last 
known  place  of  abode  of  the  lessor  in  England,  the  lessor  &  all 
other  necy  pties,  if  any,  will  at  or  bfe  the  expiron  of  the  sd 
term,  at  the  costs  &  chges  of  the  lessees,  make  &  exte  to  them 
a  new  &  effectual  lease  of  all  &  singr  the  sd  mines  &  premes 

hby  grted  or  demised  for  a  term  of  yrs,  to  commce  from 

&  after  the  expiron  of  the  term  hby  grted,  at  &  under  the  like 
rents,  royalties,  &  dues,  &  with  &  subjt  to  the  like  covts  & 
provons  as  are  hrin  contd,  except  this  psnt  covt  for  renewal. 


PEOVISOES. 

I.  Provd  always,  &c.  ,  that  if  the  sd  rents,  royalties,  &  dues  power  of 
hby  reserved  or  made  payable,  or  any  of  them  or  any  pt  thof  J^r^^^'yj 
resply  shl  at  any  time  be  in  arrear  or  unpd  for  three  calr 
months  (c)  after  the  same  resply  shl  be  payable,  whether  the 
same  shl  have  been  legally  or  formally  demanded  or  not,  or, 
**  &  demand  for  the  same  shl  have  been  made  at  the  countg- 
house  or  oflSce  of  the  sd  mine  by  the  lessor  or  his  agent,"  or 
if  the  lessees  shl  make  default  in  pformg  or  observg  any  of  the 
co\i;s,  provons,  or  condons  hrin  contd,  &  on  theii*  pt  to  be 
pformed  &  observed  [or  if  the  lessees,  or  any  or  eir  of  them, 
while  the  sd  demised  premes  or  any  pt  thof  shl  remain  vested 

(a)  See  p.  700,  note  (a). 

(b)  The  power  of  the  Court  under  the  C.  A.  1881,  a.  14,  as  amended  by  the   Relief 
A.  1892,  to  relieve  against  a  condition  of  re-entry  in  a  lease  extends  to   against 

fpining  leases  and  grants  of  licences  for  mining  purposes  (see  definition  in   'oi-fei:are. 

s.  2) ;  but  with  an  exception  of  covenants  against  assigning  or  underletting, 

&c.,  and  conditions  of  forfeiture  on  bankruptcy,  <S:c.  (see  the  definition  in 

8.  2),  or  an  execution  against  the  lessee,  and  covenants  to  allow  the  lessor  to 

inspect  the  books,  weighing  machines,  &c.,  and  the  mines,  see  sub-sec.  6, 

whi<^  is  not  affected  as  to  mining  leases  by  s.  2,  sub-sec.  (2)  of  the  Act  of 

1892,  see  sub-sec.  (3)  (h)  of  that  Act. 

(c)  In  a  lease  under  the  S.  L.  A.  1882,  this  must  not  exceed  30  days, 
8ee  8.  7  (3). 
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Power  to 
legbccs  to 
determine 
lease  if 
cool  lies 
too  deep. 


in  them,  or  him,  shl  become  bkpts  or  a  bkpt,  or  shl  enter  into 
any  arrangemt  or  composon  with  or  for  the  benefit  of  their^ 
or  his,  creditors  eir  under  the  provons  of  any  bkptcy  act  for 
the  time  being  in  force  or  orwise,  or  suffer  an  exon  to  be 
levied  agst  their,  or  his,  goods  or  ppty,  or  if  their  assns  being 
a  Co  shl  enter  into  liquidon  whether  compulsory  orvoluntaryl 
then  &  in  any  such  case  it  shl  be  Iful  for  the  lessor,  although 
he  may  not  have  taken  advantage  of  some  previous  default 
of  a  like  nature,  to  re-enter  upon  the  sd  demised  mines, 
lands,  &  premes,  or  any  pt  thof  in  the^name  of  the  whole  ((0  • 
&  thrupon  this  psnt  lease  or  grt  &  the  liberties,  licences, 
&  powers  hinbfe  grted,  &  every  clause  &  thing  hrin  eontd 
shl  absolutely  cease,  determine,  &  become  void,  but  witht 
prejudice  to  any  rt  of  action  or  remedy  wch  shl  have  accrued 
to  the  lessor  [eir  pty]  in  respt  of  any  breach  of  any  of  the 
covts  or  provons  hrin  contd. 

n.  Provd  always,  &c.,  that  if  the  lessees  shl  sink  a  shaft  or 

bore  to  the  depth  of  from  the  surface  of  the  sd  lands, 

witht  findg  a  seam  of  coal  of  the  thickness  of at  the  least, 


it  shl  be  Iful  for  them,  at  any  time  [within 
thrafter,  to  determine  this  demise  by  givg 


calr  months] 
calr  months' 


notice  in  writg  to  the  lessor  or  his  agent,  &  upon  the  expiron 
of  such  notice,  &  provd  the  lessees  shl  upon  such  expiron  [or 

within  days  thrafter]  render  &  pay  all  rents,  dues,  ct 

royalties,  compenson  for  damage,  &  other  moys  wch  may  be 
then  due  &  payable  under  these  psnts  to  the  lessor  or  his 
tenants,  &  shl  deliver  up  these  psnts  to  the  lessor  or  his 
agent,  then  this  psnt  lease  or  grt,  &  the  liberties,  &c.,  as  in 
last  form. 

III.  Provd  always,  &c.,  that,  if  by  reason  of  any  fault  in  the 
coal-measures  the  sd  seam  of  coal  [any  seams  of  coal,  of  the 

thickness  of  at  least,  found  by  the  lessess]  shl  be  thrown 

down  under  the  sd  lands  to  a  greater  depth  than ,  it  shl  be 

Iful  for  the  lessees  to  abandon  &  not  to  work  such  pt  of  the 
same  seams  as  shl  lie  beyond  such  fault,  &  they  shl  not  be 
bound  to  prove  the  extent  of  such  fault. 

Variation  (d)  If  licences  only  are  gfranted,  without  any  demise  of  the  lands,  ssy,  in 

forUctnces.  i^^^  ^f  « to  re-enter,  &c.,''  **by  any  instrumt  under  his  hand 
&  seal  duly  notified  to  the  lessees  to  determine  the  sevl 
liberties,  licences,  and  powers  hinbfe  grted  to  the  lessees." 


Power  to 
abandon 
working  in 
case  of  a 
fault. 
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IV.  Provd  always,  &c.,  that  if  it  shl  appear,  after  a  full  &  Power  to 
Buflft  trial  &  exploron,  or,  **the  expenditure  by  the  lessee  of  if  coal  is 

£ at  least  in  trial  borings,"  that   the  coal  hby  demised  ^1^^^  ^^ 

is  of  a  bad,  soft,  or  unmarketable  quality,  or  that  the  coal  wch  exhausted 
havg  regard  to  the  condons  &  circes  in  wch  similar   seams  ^^'' 
are  wrought  in  the  district,  may  fairly  be  deemed  to  be  work- 
able with  profitable  results,  shl  be  found  to  be  exhausted, 

or  that  there  shall  be  no  such  marketable  coal,  then,  &  in  any 
such  case  the  lessees  may  determine  this  demise  at  the  ["end 
of  any  yi-  of  the  term  hby  grted  by  givg  six  calr  months' 
notice  in  writg  to  the  lessor  or  his  agent,  &  upon  the  expiron 
of  such  notice,  &c.,  as  in  form  ii. :  Provd  that  the  sufficiency 
of  any  such  trial  &  exploron,  &  the  fact  whether  such  ex- 
haustion of  coal  as  afsd  has  occurred,  shl  in  case  of  dispute 
be  submitted  to  arbitron. 

V.  Provd  always,  &c.,  that  in  case  the  lessees  shl  be  un-  The  same 
successful  in  explorg  &  workg  the  mines  &  lodes  within  the  \^  unguc"^ 
lands  afsd  it  shl  be  Iful  for  them  to  determine  the  sd  term  hby  cessfui. 

grted,  previous  to  the  expiron  thof,  on  givg  calr  months* 

notice  in  writg  of  such  desire  to  the  lessor  or  his  agent,  &  at 

the  expiron  of  such  notice,  &c.,  as  inform  ii. 

VI.  Provd  always,  4tc.,  that  it  shl  be  Iful  for  the  lessees  Power  to 
(havg  first  pd  &  dischged  the  sevl  rents,  royalties,  &  sums  of  remove 
moy  payable  by  them  by  virtue  of  these  psnts,  &  havg  observed  engines^ 
&   pformed   all  the  covts  &   condons  hinbfe   contd),  at   the 
expiron  or  sooner  determinon  of  the  sd  term,  or  within 

calr  months  thrafter  [unless  the  same  shl  be  determined  under 
the  power  of  re-entry  hinbfe  contd,  &  in  that  case  at  any  time 

not  less  than  fourteen  days  nor  more  than  calr  months 

after  such  determinon],  to  take  down  &  remove  for  their  own 
benefit  all  [fixed  &]  moveable  engines,  machy,  plant,  &c.,  here 
insert  appropriate  icoi'ds,  used  or  employed  in  or  about  the  sd 
mines  &  works  [wch  the  lessor  shl  not  have  elected  to  pchase 
under  the  provon  hinafter  contd]  (except  landlord's  fixtures) 
makg  reasble  compenson  for  all  damage  done  to  the  sd  lands 
&  premes  by  such  removal. 

VII.  Provd  always,  &c.,  that  if  at  the  expiron  or  sooner  Power  to 
determinon  of  the  sd  term  the  lessor  shl  desire  to  pchase  all  or  ^^]^^. 

(a)  As  to  the  importance  of  this  clause,  see  Bvte  y.  Thompson,  13  M.  &  W. 
487 ;  Ridgtoay  v.  Sneyd,  Kay,  627. 
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enginoB,  any  of  the  [fixed  or]  moveable  engines,  machy,  plant,  &c., 
piration  of  ^^^^  insert  appropriate  words,  &  other  articles  &  things  used  or 
term.  employed  in  or  about  the  carrying  on  &  workg  of  the  mines  & 

works  hby  demised,  &  shl  signify  such  desire  by  a  notice  in 
writg,  signed  by  him  or  his  agent,  &  given  to  the  lessees,  or 
left  at  the  countg-house  of  the  sd  mines,  one  calr  month  at 
least  bfe  the  expiron  or  sooner  determinon  of  the  sd  term,  or 
if  the  sd  term  shl  be  determined  under  the  power  of  re-entry 
hinbfe  contd,  at  any  time  within  fourteen  days  after  the 
determinon  of  the  sd  term  (h),  then  &  in  such  case  the  articles 
&  things  specified  in  such  notice  shl  not  be  removed  by  the 
lessees,  but  shl  be  pchased  by  the  lessor,  at  a  price  to  be 
determined  in  case  of  dispute  by  arbitron.  See  Prec.  II.,  p.  885. 
Power  of  vni.  Provd  alw^ays,  &c.,  that  if  &  so  often  as  any  pt  of 
'^^^^^"  the  rents,  royalties,  or  dues  hby  reserved  or  made  payable  [to 
the  lessor]  shl  be  in  arrear  for  twenty-one  days,  whether  the 
same  shl  have  been  legally  demanded  or  not,  the  lessor  may 
enter  into  &  upon  any  of  the  mines,  lands,  works  &  premes 
hby  demised  (d)  [or  any  adjoing  mines,  lands,  or  works  wch 
shl  for  the  time  being  be  held  or  occupied  by  the  lessees  in 
connon  with  the  sd  mines  &  premes  (6*)],  &  may  seize  &  dis- 
train all  [coal]  &  other  minis  actually  gotten,  &  all  fixed  or 
moveable  engines,  machy,  rails,  trams,  plant,  horses,  cattle, 
implemts,  utensils,  &  things  belonging  to  the  lessees,  within, 
under,  or  upon  any  of  the  sd  mines  and  premes  so  demised  [held 
or  occupied]  as  afsd,  &  may  sell  &  dispose  of  the  same  k 
apply  the  produce  thof  for  or  towards  the  satisfon  &  paymt 
of  all  such  arrears  of  rent,  royalties,  or  dues,  &  also  of  all 
expses  incidental  to,  or  occasd  by  such  distress  or  distresses 
in  like  mner  as  landlords  may  distrain  on  goods  by  law 
distrainable  for  rent  reserved  by  common  demises. 

(b)  Probably,  though  the  question  has  not  been  decided,  this  option  it 
subject  to  the  rule  as  to  perpetuities.    It  will  therefore  be  safer,  if  the  teint 

exceeds  21  years,  to  insert  here,  *'  and  in  either  case  during  the  lives 

and  life  of  H.M.  the  Qlieen,  &C.,'*  aide,  p.  538.     See42  Sol.  J. 628, 650. 

(c)  A  power  of  distress,  substantially  in  the  form  in  the  text,  contained 
in  a  mining  lease  was  upheld  in  Re  Roundwood  Colliery,  [1897]  1  Ch.  373. 

Variation  (d)  If  the  lease  is  in  the  form  of  licences  only,  in  lieu  of  **  hby  de- 

Uwnces.       mised,"  say  "  wch  shl  for  the  time  being  be  held  or  occupied 
by  the  lessees,  under  the  liberties  or  licences  hby  grted." 

(e)  This  power  of  distress  is  valid,  eyen  when  the  lease  has  been  assigned, 
Daniel  v.  Stepney,  L.  B.  9  Ex.  185. 
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IX.  And  in  case  any  such  distress  shl  not  produce  an  amt  of  Addition  to 
moy  sufft  to  cover  the  amt  so  in  arrear  &  the  expses  afsd,  aLIrow.^ 
may  stop  all  works  &  operons  wch  may  be  carried  on  in  or 

upon  the  sd  demised  premes,  until  the  rent,  wch  shl  then 
remain  due,  &  all  expses  occasd  by  non-paymt  thof,  shl  be 
satisfied  :  Proyd  always  that  the  express  powers  of  entry  & 
distress  hinbfe  contd  shl  be  in  addon  to  &  not  in  lieu  of  any 
power  of  distress  to  wch  the  lessor  may  be  by  law  entled  for 
recovery  of  the  rents  hby  reserved. 

X.  And  it  is  hby  aged  that  every  notice  hby  required  or        isiou 
authorised  to  be  given  to  the  lessor  shl  be  in  writg,  &  may  be  uces."^^ 
eir  given  to  him  psonally,  or  left  at  his  usual  or  last  known 
place  of  abode  in  the  United  Kingdom,  or  may  be  given  to  his 
agent,  or  such  other  pson,  &  in  such  mner  as  the  lessor  may 

from  time  to  time  direct ;  &  every  notice  hby  required  or 
authorised  to  be  given  to  the  lessees  shl  be  in  writg,  &  may  be 
eir  given  to  them  or  any  of  them  psonally,  or  to  the  ppal 
manager  or  captain  of  the  sd  mines  or  works,  or  may  be  left  (a) 
at  the  usual  or  last  known  place  of  abode  in  the  United 
Kingdom  of  the  lessees,  or  any  of  them,  or  at  the  office  or 
countg-house  of  the  sd  mines  or  works. 

XI.  And  it  is  hby  agrd  that  any  notice  hby  required  or  The  same, 
authorised  to  be  given  to  the  lessor  or  lessees  resply,  shl  be  in  Short  form 
writg,  &  may  be  given  or  served  in  any  of  the  modes  provd  by  the^a^A., 
the  67th  section  of  the  Convcg  &  Law  of  Ppty  Act,  1881,  with  ^^Sl. 
respt  to  notices  to  be  given  to  lessors  or  lessees  (as  the  case 

may  be)  under  that  Act. 

XII.  Pbovd  always  that  the  clause  lastly  hinbfe  contd  shl  Addition  to 
not  in  any  mner  abridge  any  of  the  rts  or  powers  hinbfe  given  "au^?*^ 
to  the  lessor  or  his  agent  or  enable  any  mre  to  be  submitted 

to  arbitron,  wch,  under  the  provons  hinbfe  contd,  wd  be  subjt 
to  the  absolute  control  of  the  lessor  or  his  agent,  or  as  to  wch 
the  rt  to  go  to  arbitron  is  hinbfe  excluded. 

(a)  As  to  the  importance  of  these  words,  see  Hogg  y.  Brooks,  14  Q.  B.  D. 
475.  Where  the  lessor  is  a  company,  the  notice  should  be  required  to  be 
giren  to  the  secretary  or  left  at  the  registered  office  of  the  company ;  where 
the  lessees  are  a  company,  the  notice  should  be  required  to  be  given  in 
like  manner  or  in  any  of  the  other  modes  mentioned  in  the  text  which  are 
applicable. 

(6)  For  arbitration  clause,  sae  above,  p.  707. 
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PRECEDENTS. 


TREC.  I. 


Parties. 


Agreement 
for  lea&e. 

Parcels. 


Power  to 
lessees  to 
enter. 


Lessees* 
l,owei*e. 


To  deposit 
rubbish 
and  use 
water. 


I. 

AGEEEMENT  for  Lease  of  a  Coal  Mine  (c). 


AGEMT  made  this 


day  of 


Betn  a.,  of,  ii'c. 


(hinafter  called  the  lessor),  of  the  one  pt,  &  B.,  of  &c.,  &  C, 
of,  &c.  (hinafter  called  the  lessees),  of  the  other  pt. 

1.  [In  conson  of  the  sum  of  £ to  be  pd  to  the  lessor 

by  the  lessees]  the  lessor  shl  grt  &  the  lessees  shl  take  a 
lease  &  exte  a  counterpt  thof,  Of  the  unworked  coal  in  the 

seam  of  coal  &  all  the  seams  of  coal  existg  below  the  sd 

seam  of  coal  lying  within  &  under  the  lands  situate, 

&c.,  &  called,   &c.,   &   estimated  to  contain  acres  or 

thrabouts  parlarly  descd  in  the  schdle  hto  &  coloured 

in  the  plan  hrunto  annexed,  Togr  with  all  the  existg  plant 
&  machy  (in  the  nature  of  landlord's  fixtures)  attached  to  the 
colliery. 

2.  The  lessees,  their  agents  &  workmen,  shl  have  power 
for  the  purpose  of  winning,  workg,  manufacturg,  &  carrying 
away  the  minis  hby  agrd  to  be  demised  to  enter  upon  that 

pt  of  the  surface  of  the  sd  lands  wch  is  coloured  upon 

the  sd  plan  but  not  upon  any  other  portion  thof  witht  the 
written  consent  of  the  lessor  or  his  agent. 

The   lessees  shl  have   the   foUg  powers   over   the  lands 

coloured  on  the  sd  plan  [so  far  as  the  lessor  has  the 

power  to  grt  the  same  under  a  lease  dated,  &c.,  &  made,  &c., 
under  wch  he  holds  the  sd  premes]. 

3.  Liberty  to  make  ivorksj  p.  800. 

4.  Liberty  to  deposit  rubbish  produced  in  workg  &  manu- 
facturg the  demised  minis,  &  to  make  watercourses  k  ponds 
&  to  divert  &  use  the  flowg  water  (so  far  as  the  lessor  can 
authorise  the  same),  but  the  rt  to  make  watercourses  &  ponds 
is  grted  subjt  to  the  embankmts  &  puddlg  being  made  pperly 
to  the  satisfon  of  the  lessor  or  his  agent,  &  kept  in  repair  to 


(c)  Sec  p.  716^  note  ;  and  see  the  Coal  Mines  Begnlation  Act,  18S7. 
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prevent  the  water  from  overflowg,  percolatg,  or  or  wise  injurg     prkc.  i. 
the  adjacent  lands. 

6.  Liberty  to  take  bldg  stone  from  such  pt  of  the  sd  land  To  take 
as  shl  be  approved  in  writg  by  the  lessor  or  his  agent,  &  to  stone'and 
erect  brick-works  &  to  manufacture  fireclay  into  bricks  [such  ™^^® 
stone   &  bricks   to   be  used  exclusively  on  the  sd  demised 
premes.] 

6.  Liberty  to  erect  upon  the  land  coloured  dwellg-  To  build 

houses  for  workmen  or  agents  accdg  to  plans  &  on  sites  to  be  ^°^^- 
approved  in  writg  by  the  lessor  or  his  agent. 

7.  A  RT  of  way  to  carry  minis  from  the  adjoing  mines  over  Way-leave. 
or  under  any  pt  of  the  demised  premes  or  over  any  pt  of  the 
surface  of  the  lands  coloured on  the  sd  plan. 

8.  Liberty  of  instroke  &  outstroke  into  &  from  the  demised  Liberty  of 
mines  &  premes  from  &  to  any  adjoing  mines  for  carrying  minis  and'out- 
from  such  adjoing  mines  through  the  demised  mines  &  premes  strode- 
as  afsd,  or  for  workg  the  demised  mines  from  such  adjoing 
mines,  but  so  that  no  instroke  or  outstroke  drift  made  through 

the  barriers  to  be  left  in  the  boundaries  of  the  demised  mines 

shl  exceed in  width,  &  no  drift  shl  be  nearer  than 

yards  to  any  other  drift. 

9.  The  powers  afsd  over  the  surface  are  to  be  grted  subjt  Powers  to 

,  "L  1  1  •        1  .      T    be  subject 

to  any  rts  or  powers  wch  may  have  been  previously  acquired  to  existing 
by  any  existg  lessees  or  other  psons  under  any  existg  leases  "8»»ts. 
or  agrmts. 

10.  There  shl  be  reserved  to  the  lessor  all  minis  &  Reserra- 
substces  not  hby  specifically  agrd  to  be  demised,  with  full  minerals 
powers  of  winng,  workg,  manufacturg,  &  carrying  away  such  *®  ^®*'*°'^- 
excepted  minis  &  substces,  &  for  that  ppose  to  use  the  lessees' 

pits,  rlwys,  tramways,  &  roads,  payg  reasble  compenson  for 
the  use  of  the  same,  the  amt  thof  in  case  of  diffce  to  be  settled 
by  arbitron. 

11.  Also  power  to  the  lessor  &  his  tenants  to  pass  with  or  Rssenra- 
witht  horses,  cattle,  carts,  &  carriages  over  &  along  all  or  any  rlght^of 
of  the  roads  now  existg  or  to  be  made  by  the  lessees  on  the  sd  way. 
demised  premes. 

12.  Also  power  to  the  lessor  to  take  &  use  from  time  to  Reserva- 
time  for  any  ppose,  witht  makg  compenson,  any  portion  or  rlght^o 

portions  of  the  lands  coloured on  the  sd  plan  wch  shl  not  resume 

have  been  appropriated  by  the  lessees  as  hby  authorised. 
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PBEc.  I.         18^  The    term   shl    be 


yrs  from  the 


day  of 


Term. 
Rent. 


Royalties. 


No  royalty 
for  coal 
coDBumed. 


No  royalty 
for  8toiie 
or  bricks 
used. 

Way-leave 
rent. 


Surface 
rent  and 
compensa- 
tion to 
tenants. 


Rent  for 
land  taken 
for  honaes. 


14.  The  certn  rent  shl  be  £- 


99 


>> 


»» 


per  yard. 


— ,  for  wch  sum  the  lessees 
may  work  such  quantities  of  minis  as  at  the  royalties  after 
mentd  will  be  eql  to  the  same,  and  the  term  **  s^ort  workgs" 
hinafter  contd  means  workgs  short  of  such  quantities,  &  the 
term  "  excess  "  or  "  surplus  workgs  "  means  workgs  in  excess 
of  such  quantities. 

15.  The  royalties  shl  be  as  follows : — 

Large  coal per  ton. 

Small  coal  — 

Ironstone    — 

Fireclay     — 

Bldg  stone  — 

The  ton  to  consist  of pounds  &  all  coal  to  be  considered 

&  taken  as  large  coal  wch  will  not  on  being  screened  pass 
through  a  screen  of  bars  wch  are  [one]  inch  apt  or  wch  shl  be 
sold  unscreened. 

16.  No  ROYALTY  shl  be  pd  for  coal  actually  consumed  by 
pumpg,  windg,  &  ventilatg  engines,  ventilatg  furnaces,  &  pit 
fires  used  for  workg  the  demised  minis,  provd  the  quantity 

consumed  does  not  exceed  p.c.  of  the  total  amt  raised 

from  the  demised  premes. 

17.  No  ROYALTY  shl  bo  pd  for  bldg  stone  or  fireclay  made 
into  bricks  wch  shl  resply  be  used  upon  the  premes. 

18.  A  WAY-LEAVE  rent  of per  ton  shl  be  pd  for  minb 

conveyed  from  adjoing  ppties  over  or  under  the  demised 

premes  or  over  the  surface  of  the  lands  coloured on  the 

sd  plan. 

19.  The  lessees  shl  pay  at  the  rate  of  per  acre  by 

way  of  rent  for  any  quantity  up  to acres  of  the  surface 

lands  wch  shl  be  taken,  &  at  the  rate  of per  acre  for  all 

such  lands  taken  in  excess  of acres,  &  shl  pay  for  crops, 

plantations,  &  timber  upon  any  land  taken  at  the  time  of  takg 
posson  thof ;  And  shl  also  pay  all  compenson  payable  to  the 
tenants,  &  at  the  end  or  other  sooner  determinon  of  the 
lease  shl  make  compenson  for  all  permanent  damage  to  the 
surface. 

20.  The  lessees  shl  pay  at  the  rate  of per  acre  by 

way  of  rent  for  such  pts  of  the  surface  land  coloured on 
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the  sd  plan  as  shI  be  taken  for  the  ppose  of  erectg  dwellg-    preo.  i. 
houses  thron. 

21.  The  sd  rents  &  royalties  shl  be  payable  half-yrly  on  the  Time  for 
day  of &  the day  of .  ^^^V' 

22.  The  lessees  shl  be  at  liberty  to  make  up  the  short  royalties. 
workgs  of  any  yr  out  of  the  excess  of  any  of  the  next  succeedg  ^^^^7  to 

yrs  only,  but  the  surplus  workgs  of  any  past  yr  shl  in  short 

no  case  be  taken  to  make  up  the  short  workgs  of  any  subseqt  ^o^^*"^^. 
yr. 

28.  Way-leave  rent  shl  not  merge  in  the  certn  rent.  No  merger 

The  lease  or  leases  shl  contain  the  foUg  covts  by  the  lessees  ?eave  rent. 
in  the  terms  now  usually  inserted  in  leases  of' similar  ppty  in  Lesseen* 
the  coy  of ,  that  is  to  say :  covenanis. 

24.  To  PAY  rents  and  royalties.  To  pay 

25.  To  PAY  rates  &  taxes.  ^*''*' 

To  Dav 

26.  Not  to  take  any  of  the  surface-land  coloured on  rat^ 

the  sd  plan  witht  givg  one  month's  notice  to  the  lessor  or  his  To  give 
agent,  each  notice  to  be  accompanied  by  a  plan  upon  wch  the  fore^taking 
land  proposed  to  be  taken  shl  be  shown.  land. 

27.  To  fence  off  all  land  on  taking  posson.  To  fence. 

28.  To  COMMENCE  sinking  from  the  surface pits  to  the  To  sink 

seam  within calr  months  from  the  commencemt  of  ^^^' 

the  term  on  the  land  coloured on  the  sd  plan,  one  pit 

to  be  not  less  than feet  in  diameter  in  the  clear  and  the 

other  not  less  than feet  in  diameter  in  the  clear,  in  such 

situon  as  may  be  approved  of  by  the  lessor  or  his  agent,  & 
such  sinkg  to  be  pursued  with  pper  diligce  &   dispatch   & 

uninterruptedly  &  with  at  least able  workmen  constantly 

employed  except  in  case  of  strikes  or  genl  lockouts  or  unavoid- 
able accidents. 

29.  To  SUPPLY  to  the  lessor  or  his  agent  from  time  to  time  To  supply 
when  required,  accurate  sections  of  the  strata  wch  may  be  ^^^lora- 
passed  through  in  sinkg  the  pits  to  be  sunk  on  the  demised  tions. 
premes,  &  to  supply  parlars  of  all  their  explorons. 

30.  Not  to  erect  or  use  any  steam  engine,  coke-oven,  brick-  Not  to 
kiln,  or  any  work  or  machine  whatever,  in  wch  coal  or  coke  shl  Jj^*  b^. 
be  bui'ned  or  any  kind  of  fire  used,  within  fifty  yards  of  the  ^^^*  ^^ 
fence  of  any  land  from  time  to  time  taken  posson  of,  &  all  land  damage  by 
taken  to  be  forthwith  cleared  &  aftwds  kept  cleared  of  the  *"*• 
underwood,  gorse,  and  long  grass,  with  a  view  to  avoid  risk  of 
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To  weigh 
minerals. 

To  keep 
and  deliver 
accounts  of 
workings. 

To  ke?i> 
plans. 

Not  to 
assign. 

To  leave 
learners. 

To  stop 
instroke 
and  ont- 
ftroke 
drifts. 

To  repair. 

To  deliver 
tip. 


Not  to 
work  under 
buildings. 

To  work 

mines 

properly. 


Not  to  in- 
jure mines. 

Not  to 
ftllow  water 
to  accumu- 
late. 


To  supply 
lessor  with 
coal  (a). 


fire  to  the  adjoing  lands,  &  to  pay  for  injury  occasd  by  fire  or 
orwise  to  any  land,  &  the  crops  &  plantations  thron,  wch  shl 
not  have  been  taken  by  the  lessees  as  hby  authorised. 

81.  To  ERECT  weighg  machines,  &  to  weigh  the  minis  got,  & 
to  allow  the  lessor's  agent  to  be  psnt  at  the  weighg. 

82.  To  KEEP  separate  accts  of  the  workgs  from  each  of  the 
seams,  &  to  supply  copies  thof  to  the  lessor  or  his  agent. 

83.  To  KEEP  plans  to  a  scale  of chains  to  an  inch. 

34.  Not  to  assn  or  underlet  witht  the  consent  of  the  lessor. 

35.  To  LEA^'E  barriers  if  required  by  the  lessor  or  his  agent 

of yards  in  width  in  each  of  the  demised  seams  adjoing 

the  outside  boundary  of  the  demised  premes. 

86.  To  STOP  up  eflfectually  every  instroke  or  outstroke  drift 
at  the  end  or  other  sooner  determinon  of  the  term  if  required 
by  pper  frame  dams  or  orwise  to  the  satisfon  of  the  lessor  or 
his  agent. 

87.  To  KEEP  the  works  in  repair. 

38.  To  DELiv'ER  up  the  works  &  mines  in  good  repair  & 
workg  order  &  pperly  drained  &  ventilated  to  the  satisfon  of 
the  lessor  or  his  agent  at  the  end  or  other  sooner  determinon 
of  the  sd  term. 

39.  Not  to  work  under  or  within yards  of  any  bldgs 

now  built  or  hinafter  to  be  built  [for  agricultural  pposes  or 
with  the  consent  of  the  lessees]  upon  the  demised  premes. 

40.  To  WORK  the  mines  pperly  &  accdg  to  the  most  approved 

method  of  workg  for  the  time  being  in  use  in  the  coy  of ; 

&  to  observe  the  Coal  Mines  Regulon  Acts,  1887  to  1896,  or 
any  statutory  modificon  thof  for  the  time  being  in  force. 

41.  Not  wilfully  to  do  anything  to  injure  the  mines. 

42.  Not  to  allow  any  water  to  accumulate  in  the  workgs  of 
any  of  the  demised  seams,  &  in  the  event  of  any  water  so 
accumulatg,  to  exte  when  required  such  works  as  may  be  necy 
to  remove  such  accumulons,  so  as  to  prevent  the  loss  of  any 
coal  wch  ought  fairly  to  be  worked. 

43.  To  SUPPLY  the  lessor  or  his  agent,  from  and  after  the 
winning  of  the  coal,  with  one  ton  of  large  coal  per  week  free 
of  cost  at  the  pit's  mouth,  the  same  not  to  be  chgeable  with 
royalty. 

(a)  Qu,  whether  this  subjects  the  lease  to  extra  stamp  duty  under  the  Act 
of  1891,  8.  76. 
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The  lease  or  leases  shl  contain  the  follg  powers  to  the  prio.  l 

lessees  in  the  terms  now  usually  inserted  in  leases  of  similar  LesseeT 

ppty  in  the  coy  of :  powers. 

44.  To  SURRENDER  the  demised  premes  if  the  workg  is  Tosarren- 

unsuccessful.  ^«^- 


45.  To  REMOVE  the  plant  at  the  end  or  other  sooner  deter-  rp^ 


remove 


minon  of  the  sd  term  if  the  lessor  shl  not  elect  to  pchase  the  p^*  ^?^ 

Same.  nation. 

The  lease  or  leases  shl  contain  the  follg  powers  to  the  Leseors* 
lessor  in  the  terms  now  usually  inserted  in  leases  of  similar  P®^®**- 
ppty  in  the  coy  of . 

46.  To  RE-ENTER  if  any  rent  or  royalty  is  in  arrear  for  Tore- 
days,  or  on  breach  of  any  of  the  covts,  or  if  the  lessees  or  ®'**^'' 


their  assns  shl,  while  the  sd  demised  premes  or  any  pt  thof  shl 
remain  vested  in  them,  become  bkpt  or  enter  into  any  arrangemt 
or  composon  with  their  creditors,  or  being  a  Co,  shl  enter  into 
liquidon  whether  compulsory  or  voluntary. 

[47.  To  SUSPEND  the  works  &  to  distrain  upon  the  engines,  Todis- 
plant,  and  stock  in  hand,  if  any  of  the  rents  or  royalties  are  in  ^^^^  ^  ^' 
arrear  for days.] 

48.  To  PCHASE  the  lessees'  plant  at  a  valuon  on  givg  to  them  To  pur- 
six  calr  months'  notice  bfe  the  expiron  or  other  sooner  deter-  pi^j 
minon  of  the  term,  or  in  the  event  of  the  same  being  determined 

by  re-entry  then  on  givg  such  notice  within  fourteen  days 
thrafter. 

49.  To  ENTER  upon  the  premes  durg  the  last  yr  of  the  To  enter 
lessees'  occupon  for  the  ppose  of  doing  any  act  necy  or  useful  y^J^t    ^ 
for  the  future  workg  of  the  mines.  ^^^ 

50.  To  EXAMINE  the  mines  &  premes  at  all  times.  To 

51.  To  WEmn  the  minis  &  to  examine  &  copy  the  lessees'  *^**™*f®* 

1  J         X  To  weigh. 

plans  and  accts. 

52.  For  the  pposes  afsd  or  any  of  them  to  have  the  assistce  To  have 
of  miners,  workmen,   &  others  in   the  employment  of  the  '**"**"^ 
lessees,  &  the  use  of  the  machy  &  plant  free  of  chge. 

58.  The  lessor  shl  covt  in  the  usual  way  for  the  lessees'  Lessor  to 
quiet  enjoymt.  .  ^^.""^^^l 

54.  The  lease  or  leases  shl    contain  the  usual  arbitron  enjoym 
clause,  &  such  other  clauses  in  addon  to  those  hinbfe  mentd,  i**f  .*<> 

'  '    contain 


(b)  See  p.  826,  note. 
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pRia  I. 

arbitrfttioa 
clanae. 
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powers 
before 
grant  of 
lease. 

Ijessor's 
title  not  to 
be  inqoireil 
into. 

Arbitra- 
tion. 


&  not  being  iBConsiBtentthrwiih,  as  are  now  nsually  inserted 
iu  leases  of  similar  ppty  in  the  coy.  of . 

65.  The  lease  or  leases  &  coonterpt  of  each  lease  shl  be 
prepared  by  the  solor  of  the  lessor  at  the  expse  of  the  lessees, 
&  the  lessees  shl  pay  all  expses  attendg  this  agrmt. 

66.  Until  the  lease  or  leases  shl  have  been  grted,  the  lessor 
shl  have  the  same  powers  &  remedies  by  distress  (c)  &  orwise 
in  case  of  non-paymt  of  rent  &  royalties,  &  all  other  powers  k 
rts  as  if  the  lease  or  leases  had  been  exted. 

67.  The  lessor's  title  shl  not  be  inquired  into. 

68.  Any  question  arising  out  of  this  agrmt  shl  be  settled  by 
arbitron  in  the  usual  mner. 

59.  Add  any  other  clauses  from  the  forms  given  above  wchmay 
be  appropriate.    In  wits,  &c. 

ISchdle  of  P eels. 1 


P&IO.  II. 


Wit- 

nesseth, 

Pemise. 
Paroels. 


Haben- 
dum. 

To  lessees. 

Reserva- 
tion of 
rent. 


n. 

LEASE  of  Iron  and  Metallic  Mine  in  Devonshire  effected 

by  Grant  of  Licences  Only. 

Parties^  A.  (hinafter  called  the  lessor,  wch  expression,  &e., 
see  p.  678),  1 ;  B.  &  G.  (hinafter  called  the  lessees,  wch  ex- 
pression, &c.),  2.  WITNETH  that  in  conson  of  the  rents  & 
reservons  hinafter  reserved,  &  of  the  covts  &  agrmts  by  the 
lessees  hinafter  contd,  the  lessor  doth  hby  grt  &  demise 
unto  the  lessees,  exclusive  liberty  to  get,  "iron,  iron  ore,  umber, 
&  other  ores,  metals,  &minls,''  p.  799;  to  make  works,  p.  800; 
to  use  water,  p.  801 :  And  the  iron,  iron  ore,  umber,  &  all  other 
ores,  metals,  &  minis  to  be  found  &  gotten  by  virtue  of  these 
psnts  to  take,  raise,  make  merchantable,  carry  away,  &  dispose 
of  at  their  will  &  pleasure.  To  hold  the  sd  licences,  powers  & 

authorities  hby  grted  Unto  the  lessees  from  the day  of 

,  for  the  term  of yrs,  Reservon  of  fixed  rent,  p.  805, 

witht  the  words  in  brackets ; '  also  ayrly  royalty,  "  for  every  ton 
of  twenty-one  cwt.  of  iron,  iron  ore,  or  umber,"  p.  806,  And 


(c)  See  p.  748,  note  (a). 
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ALSO  renderg  &  deliverg  on  the  sd  premes  one pt  or  share    pr«c.  n. 

of  all  such  tin,  tin  ore,  copper,  copper  ore,  lead,  lead  ore,  &  all  Renl^in 
other  metals  A  minis,  except  iron,  iron  ore,  &  umber,  raised  ^^^ 
or  got,  continue  form  for  render  in  kind  or  moy  at  lessor^  8  option^ 
p.  808:  average  clause,  p.  810:  Covta  by  lessees  "  for  themselves  Lewew' 
and  their  assns,"  to  pap  the  rents  d-  royalties^  p.  810  ;  to  pay  *^^®°^^  " 
rates  db  taxes,  p.  810  ;  to  weigh  minis,  p.  818  ;  to  allow  lessoi'  to 
inspect  weighg-machines,  p.  818 ;  to  aUow  lessor's  agent  to  be 
2)snt  at  the  weighg,  p.  818  ;  not  to  make  any  unnecy  sliafts,  p.  816  ; 
to  fence  pits,  p.  814;  not  to  icork  near  bldgs,  dc,  p.  817;  to 
'Olloiv  lessor  to  inspect,  *'  all  or  any  adits,  shafts,  or  works,  wch 
«hl  be  driven,  sunk,  made,  or  used  within  the  sd  lands,"  p.  820 ; 
to  preserve  surface  mould,  p.  818  ;  not  to  cause  damage,  p.  821  ; 
Power  to   lessor  to  pckase   engines   at    end  of  term,   p.  826. 
And  in  case  the  lessor  shl  not  elect  to   take  such  engines.  Not  to 
machy,  apparatus,  materials,  &;  effects,  at  a  valuon  as  afsd,  !j^7^ 
then  that  the  lessees  will  n<rt  remove  the  same  or  any  pt  thof,  before 
from  the  sd  lands  until  all  the  shaits  wch  shl  have  been  opened  pit^^cf 
or  made  by  the  lessees  shall  have  been  filled  in,  or  pperly 
covered  or  seed,  &  all  rents,  royalties,  dues,  &  compenson 
then  due  from  them  shl  have  been  pd  accdg  to  the  covts  hinbfe 
«ontd,  after  wch  the  lessees  shl  be  at  liberty  durg cab- 
months  thrafter  to  remove  the  same  :  Power  of  re-entry,  p.  828 ; 
f^poiver  of  distress,  p.  826] ;  eovt  by  lessor,  for  quiet  enjoymt, 
p.  822 :  arUtron  clause,  p.  707,  tviili  tiie  addon  at  p.  827.     Add 
4iny  other  clauses  from  tiifS  above  forms  wch  may  be  appropriate. 
In  "WITS,  &c. 


in. 

LEASE  of  Slatb  Quabmbs  in  Walbs  (a).  pmo.  m. 

Parties,  A.,  lessor,  hinafter,  &c.,  see  p.   678,  1 ;  B.  &   C, 
lessees,  hinafter,  &c.,  2 :  WITNETH,  conson,  demise  of  "  All  Demise. 
THOSE  pees  of  land  situate,  Ac,  &  also  "  the  slate  quarries, 
p,  800,  ToGR  WITH  full  power,  licence,  &  authority,  to  open.  Liberty  to 
dig,  sink,  search  for,  work,  raise,  &  get  all  slate  or  slate-rocks  ^"*^- 

(a)  As  to  fencing,  aee  50  A  51  Yiot  c.  19. 

68  2 
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PRIO.  III. 

To  dig 
pits,  &c. 
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sbaftB,  &c 
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Pall  down 
houses. 


Make 
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Right  of 
way. 


HabeD< 
dum. 


To  lessees. 

Reserva- 
tion of 
rent. 


of  every  kind  in,  from,  or  out  of  the  lands  &  hds  afsd,  &  for 
that  ppose  to  remove  &  take  away  any  surface  soil,  &  to  dig» 
sink,  &  drive  any  new  pits,  shafts,  soughs,  levels,  trenches, 
dams,  embankmts,  drains,  &  watercourses  in  or  about  the  sd 
quarries  or  works  :  And  to  have,  use,  alter,  and  divert  the  pits, 
shafts,  soughs,  levels,  trenches,  dams,  embankmts,  drains,  & 
watercourses  now  existg,  or  hrafter  to  be  opened,  or  made,  in, 
under  or  upon  the  sd  lands  &  hds,  or  any  pt  thof :  And  to 
make  new,  &  to  use,  stop  up,  alter,  &  divert  the  psnt  &  any 
new  tramways  &  other  roads,  inclined  planes,  levels,  drifts,  ft 
works  in  or  upon  the  sd  lands  &  hds,  or  any  pt  thof :  And  td 
make,  build,  &  erect  upon  any  pt  of  the  sd  lands  &  hds  any 
engines,  machines,  wheels,  pumps,  mills,  &  bldgs  whatsr :  And 
TO  alter  &  pull  down  any  house  or  bldg  now  standg,  or 
hrafter  to  be  erected  on  the  sd  lands  [without  any  liability  or 
obligon  to  rebuild  the  same],  for  the  better  or  more  effectually 
gettg,  dressg,  makg  merchantable,  &  carrying  away  such  slate 
as  afsd,  or  for  workg  or  carrying  on  any  works  or  quarries  hby 
authorised  to  be  made  or  worked :  And  with  full  rt  to  cut  t 
make  drains,  gutters,  pits  &  trenches  for  keepg  &  conveying 
water  for  such  engines,  machines,  wheels,  pumps,  mills,  &  other 
necy  uses  in  &  about  the  sd  works  or  quarries :  And  also  to 
dig  &  get,  in,  upon,  or  out  of  the  sd  lands  &  hds,  such  stone, 
clay,  &  other  materials,  as  may  be  necy  or  requisite  for  makg, 
repairg,  &  maintaing  any  works,  bldgs,  tramways,  waterways, 
or  other  things  now  existg,  or  hrafter  erected,  or  made  in 
connon  with  the  sd  quarries :  [With  free  right  of  passage  for  the 
lessees,  their  servants,  agents,  &  workmen,  with  horses,  carts, 
carriages,  or  orwise  in,  upon,  &  over  all  roads,  ways,  levels, 
&  drifts  for  the  time  being  upon  or  under  any  other  lands  of 
the  lessor  not  hinbfe  demised,  for  carrying  away  the  sd  slates, 
&  for  carrying  &  bringing  any  materials  &  things  whatsr 
to  or  from  the  sd  quarries.]  Reaervon  to  leisor  of  liberty 
to  enter  do  inspect  works,  siibstitutg  "  quarries  "  for  "  mines,'* 
p.  805  :  To  HOLD,  use,  exercise,  &  enjoy  the  sd  lands,  hds,  slate* 
rocks,  quarries,  works,  powers,  &  premes  hinbfe  demised  & 
grted,  subjt  to  the  respive  estes  &  intta  of  the  sevl  tenants  of 

the  same  lands  &  hds,  Unto  the  lessees  from  the day  of 

• for  the  term  of  twenty^one  yra :  Reaervon  of  certn  rent^ 

p.  805  ;  dt  royalty  "  of for  every  ton  (consistg  of lbs.) 
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of  slate  (except  rough  flags),  of  a  size  exceeding  100  superficial  prko.  hi. 

inches,  wch  shl  be  got  &  made  durg  the  sd  term,"  p.  806 :  And  Royalty  for 

ALSO  PAYING  thrfor  durg  the  sd  term  a  royalty  of for  every  large  slates. 

ton  (to  be  calculated  as  af sd)  of  rough  flags  &  lintels  &  slate  of  ^^*/*^  ^^' 

a  size  not  exceedg  100  superficial  inches,  wch  shl  be  got  &  slates. 

made  durg  the  sd  term :  Proyd  always,  &  it  is  hby  agrd  &  Certain 

decld  that  the  qtrly  paymt  of  £ made  on  any  qtr  day  in  ^^^ 

respt  of  the  sd  certn  yrly  rent  of  £ ,  shl  be  taken  in  pt  payment  of 

paymt,  so  far  as  the  same  shl  extend,  of  the  sd  royalties  of  ^ 
& per  ton,  accrued  due  in  the  qtr  wch  shl  immedlj' 


precede   such   qtrly   day^    Average  clause,   p.  810.     Govts  hy 

lessees  **  for  themselves  &  their  assigns  "  to  pay  rents  li-  royalties,  *^^®'***' 

p.  810 ;  to  2>ay  rates,  p.  810 :  And  will  keep  true  &  pper  books  To  keep 

of  acct  of  all  slates,  slate-rocks,  slate-flags  &  blocks,  wch  shl  J^^°*^ 

be  gotten  &  made  in  the  sd  works,  &  will  fairly  &  openly  weigh 

all  such  slates,  slate-rocks,  slate-flags,  &  blocks,  as  shl  be  sent 

for  shipment  or  transit  by  rly  or  orwise  off  the  sd  lands  & 

hds,  &  keep  the  sd  books  of  acct  at  the  office  or  countg-house 

of  the  sd  works :  And  will  permit  the  lessor  &  his  agents  at  f°**  permit 

^  ^  lessor  to 

all  reasble  times  durg  the  first  fourteen  days  of  every  qtr  of  a  inspect 
yr  of  the  sd  term  to  inspect  such  books  of  acct  &  parlars  :  And  ^  ®™' 

and  verifv 

ALSO  that  the  lessees  will  psonally,  or   by   their  agents  or  them, 
managers,  whenever  required,  verify  the  accuracy  of  the  sd 
books  of  acct  &  parlars :  And  also  will  at  all  times  durg  the  To  work 
sd  term  use  &  work  in  every  respt  the  sd  lands,  rocks,  quarries,  pro^w. 
&  beds  of  slate,  &  make,  manufacture,  &  work  all  the  slate  of 
every  description  raised  or  got  out  of  the  sd  quarries  of  pper 
sorts,  sizes,  thicknesses,  &  dimensions  in  every  respect  accdg  to 
the  best  &  most  improved  method  for  the  time  being  in  use  in 
the  district  of  carrying  on  &  workg  slate  quarries,  &  makg  & 
manufacturg  slates :  And  will  effectually  prosecute  &  continue  To  prose- 
such   works,  &   keep   the   sd  quarries  free  &  clear  from  all  ®"*®^°™- 
rubbish :  And  will  remove  the  rubbish,  waste,  &  surface-soil  To  remove 
from  time  to  time,  &  deposit  the  same  in  some  convenient  &  "^   ^  ' 
reasble  pt  of  the  sd  demised  premes,  wch  the  lessor,  or  his 
agent,  shl  approve  for  that  ppose,  so  as  such  deposit  shl  not 
injure  the  sd  quarries,  or  impede  the  future  workg  thof :  fo 
keep  works  in  repair,  iC  deliver  vp  at  end  of  term  p.  814 ;  to 
allow  lessor  to  enter  lO  inspect,  *'  the  sd  rocks,  quarries,  &  beds 
of  slate  &  works,"  p.  820 ;  to  make  compenson  for    surface 


838 


LEA8ES   (mining). 


PREC.  ni. 


Power  of 
dietresB. 


damage,  p.  810 ;  power  qfre-enU'y,  p.  828 ;  {jpower  of  distress  over 
''all  slates,  slate-rocks,  blocks,  flags,  machy,  engines,  implemts, 
plant,  horses,  carts,  live  &  dead  stock,  &  all  other  effects 
whatsr  then  &  there  found,  whether  such  engines,  machy,  or 
other  effects  may  be  affixed  to  the  sd  lands  or  not,"  p.  826.] 
Covt  by  lessor  for  quiet  enjoymt,  p.  822.  Arbitron  clause ^  p,  707, 
with  the  addon  at  p.  827  ;  provon  as  to  notices,  p,  827.  Add  any 
other  clauses  from  the  above  fmms  icch  may  be  appropi'iate.  Ik 
WITS,  &c. 


PBEC.  ir. 


Wit- 
nesseth. 


Demise. 
Parcels. 

Keeerra- 
tions. 

Haben- 
dum. 

Bents. 

Provisions 
KB  to  rents. 

Lessees' 
covenants. 

Lessor's 
covenant^ 

Provisoes. 

Proviso 
tbat  sche- 
dule shall 
be  read  as 
part  of 
lease. 

Schedule. 
Parcels. 


IV. 

LEASE  of  a  Coal  Mine,  the  Glauses  being  placed  in 

Schedules. 

Parties,  A.,  lessor  (hinafter  called  the  lessor,  wch  expression 
shl  hinafter  &  in  the  schdle  hto,  &c.,  see  p.  678),  1 ;  B.  &  C.^ 
lessees  (hinafter,  &c.),  2.  WITNETH  that  in  conson  of  the 
rents  &  royalties  hinafter  reserved  &  the  covts  on  the  pt  of  the 
lessees  &  condons  hinafter  contd,  the  lessor  doth  hby  grt  k 
demise  unto  the  lessees.  All  those  mines,  beds,  veins,  &  seams 
of  coal  &  fireclay,  liberties,  licences,  &  privileges  mentd  & 
descd  in  the  first  pt  of  the  schdle  hrunder  written,  Except  k 
RESEBYiNo  unto  the  lessor,  as  in  the  second  pt  of  the  sd  schdle 
is  mentd,  To  hold  the  premes  hby  grtd  &  demised  Unto  the 

lessees,  from  the day  of for  the  term  of jrs. 

Paying  thrfor  the  sevl  rents  &  royalties  mentd  &  specified  in  the 
third  pt  of  the  sd  schdle,  Subjt  to  the  provons  relatg  to  the 
sd  rents  &  royalties  expd  in  the  fourth  pt  of  the  sd  schdle : 
Covts  by  the  lessees  with  the  lessor,  p.  682,  as  in  the  fifth  pt  of 
the  sd  schdle  is  expd.  Covt  by  the  lessor  with  the  lessees,  p.  697, 
as  in  the  sixth  pt  of  the  sd  schdle  is  expd :  And  it  is  hby  aobd 
&  decld  in  mner  expd  in  the  seventh  pt  of  the  sd  schdle :  Akd 
it  is  also  hby  agrd  &  decld  that  the  sd  schdle  hrunder  written 
shl  be  deemed  to  be  pt  of  these  psnts  &  be  read  &  construed 
accdly.    In  wits,  &c. 

The  schdle  refd  to  in  the  above  written  indre  (a). 

The  first  pt. 
Peels  p.  799 ;  liberty  to  work  mines,  p.  800 ;  to  sink  pits  tk 


(a)  It  will  be  convenient  to  parag^ph  the  clauses  in  the  Schedule. 
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make  works^  p.  800;  with  provo  as  to  surface  opeYons  slightly    prbo.  iv. 
altered^  p.  808 ;  [ifnecy,  liberty  ofinstroke  ct  outstroke,  p.  802 ;       ""* 
to    quarry,    p.  801;    to    use    water,    p.  801,]    lessees   not   to 
obstruct  lessor's  ming  operons,  p.  803 ;  or  to  do  unnecy  damage^ 
p.  803, 

The  second  pt. 

So  MUCH  &  sach  pts  of  the  sd  mines,  beds,  veins,  &  seams  Resenra- 
hby  demised  as  is  or  are  required  for  the  support  of  any  house  *^°*^ 
or  bldg  now  on  the  demised  lands,  or,  ''  on  the  lands  hinbfe 

descd  &  distinguished  by  a colour  on  the  sd  map  "  :  c^- 

also  excepted  minis  with  liberties  for  workg  the  same,  p.  804  ;  to 
tise  tramways,  p.  804 ;  lessor  to  join  in  repairg  tramways,  p.  805 
liberty  to  lessor  to  enter  d  inspect  mines,  p.  805  ;  provo  that  the 
lessor  shl  not  hinder  the  lessees,  p.  805. 

The  third  pt. 

Fixed  rent,  with  the  words  in  brackets,  p.  805;  surface  rent,  Rente. 
p.  806;  gaUage  rents  per  ton  of  coal  d  fireclay,  p.  806:  \icay- 
leave  rent,  p.  807 ;  spoil  bank  rent,  p.  807.] 

The  fourth  pt. 

All  the  afsd  rents  shl  be  pd  free  from  any  dedou  except  Proyisions 
landlord's  ppty  tax  :  Provo  tliat  a  certn  quantity  of  coal  may  be 
got  witht  paying  royalty,  p.  808  ;  provo  as  to  accidents,  p.  809  ; 
strike  clause,  p.  809  ;  average  clause,  p.  810. 

The  fifth  pt. 

To  pay  rents,  p.  810 ;  to  pay  rates  d  taxes,  p.  810 ;  to  pay  Lessee's 
compenson  for  surf  ace  damage,  p.  810;  to  work  mines  effectually, 
p.  811 ;  not  to  discontinue  workg,  p.  812  ;  to  sink  pits,  p.  880  ; 
or,  to  exte  other  special  works,  see  p.  818  ;  to  protect  mines  from 
encroachmt,  p.  813  ;  to  fence  pits,  p.  814 ;  to  fill  in  or  fence  use- 
less sluifts,  p.  815  ;  not  to  interfere  with  roads  or  streams,  p.  815  ; 
not  to  work  near  bldgs,  p.  817  ;  to  weigh  coals,  dc,  p.  818 ;  with, 
(/"  thought  necy,  the  subsidiary  clauses,  forms  xxxu.,  xxxni., 
XXXIV.,  XXXV. ;  to  keep  plans  of  mines,  p.  819  ;  to  delivei'  accts 
half-yrly,  p.  819 ;  inspon  of  accts  by  lessor,  p.  820 ;  to  mark 
boundaries  of  mine,  p.  820 ;  to  allow  lessor  to  inspect  workgs, 
p.  820;  not  to  obstruct  lessor  in  workg  excepted  minis, 'p,  621 ; 
{not.  to  allow  unauthorised  psons  to  use  way-leaves,  p.  821 ;  not  to 


as  to  rents. 


covenautv. 
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Lessor's 
coyenants. 


Provisoes. 


assn,  p.  694  ;  tvith  the  pravo  ;]  to  keep  works  in  repair  d  delker 
up  at  end  of  term,  p.  814  ;  to  observe  the  Coal  Mines  Regulon  Acts^ 
1887  to  1896,  p.  822. 

The  sixth  pt. 

For  quiet  enjoymt,  p.  822. 

The  seventh  pt. 

Poiver  of  re-entry f  p.  828;  {^po^ver  of  distress,  p.  826]; 
l^poicer  to  lessees  to  determine  lease,  if  coal  lies  too  deep,  p.  824; 
or  if  coal  is  of  bad  quality  or  exhaiisted,  p.  825]  ;  Power  to  lessor 
to  pchase  engines  at  expiron  of  term,  p.  826;  arbitron  clame, 
p.  707 ;  with  the  addon,  p.  827 ;  provon  as  to  notices,  p.  827; 
add  any  other  clauses  from  the  above  forms  tech  may  be 
appropriate. 


PRBO.    V. 


Wit. 

nesseth. 


Demise. 
Liberties. 


Reserva 
tion  of 


and 
qaarries. 


V. 

LEASES  q/"  Serpentine  Bock  in  Cornwall  (i). 


Parties,  A.  (hinafter  called  the  lessor,  &c.,  see  p.  678),  1; 

B.  &  C.  (hinafter  called  the  lessees,  &c.),  2:  WITNETH  that 

in  conson  of  the  rents  &  royalties  hinafter  reserved  &  the  covts 

on  the  pt  of  the  lessees  hinafter  contd,  the  lessor  doth  hby  grt 

&  demise  unto  the  lessees,  liberty  to  get,  '*  all  the  serpentite 

steatite,  soapstone,  porphyry,  granite,  marble,  olivine,  asbestos, 

&  diallage  stone  &  rock,"  p.  800,  liberty  to  make  dc  construct, 

^'  adits,  shafts,  pits,  &  a  jetty,  pier,  quay,  or  breakwater,  sheds, 

houses,  engines,  &  other  bldgs,  tramways,  &  roads,"  p.  800: 

ExcEPTG  &  RESERVG  unto  the  lessor  all  timber,  trees,  wood,  & 

timi)€r  and  underwood,  &  all  copper,  copper  ore,  lead,  lead  ore,  tin,  tin  ore, 

minerals,     &  all  other  metals,  minis,  &  stone  whatsr,  other  than  the  sd 

stone  &  rock   hinbfe  demised :    And  excepto  &  reservo  all 

quarries  of  slate,  &  pits  &  veins,  of  clay  &  marl  whatsr,  with 

liberty  for  the  lessor,  &c.,  p.  804 ;  form  n. ;  to  use  tramways, 

iCc,  p.  804 ;  lessor  to  join  in  repairg  tramiiays,  p.  805  ;  liberty 

for  lessor  to  enter  d-  inspect  mines,  p.  805  ;  Provo  that  lessor  M 

not  hinder   lessees,  p.  805 ;  Habendum,   p.  678 ;  Reservon  of 

fixed   rent,   p.  805 ;  royalty,   p.  806.     Covts   by  lessees,  "  for 


(b)  See  the  Quarries  Act,  1S94.    As  to  fencing,  see  60  &  61  Yict.  c.  19. 
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themselves  &  their  assns/'  to  pay  rents,  p.  810 ;  to  pay  rates,    pmc.  t. 
p.  810  ;  not  to  discontimie  workg  p.  812  ;  to  pay  compenson,  for 
surface  damage,  p.  810 ;  to  keep  works  in  repair,  p.  814 ;    to 
fence  pits,  p.  814;  not  to  interfere   with  roads  or  streams,  p. 
815  ;  And  also  will  lay  aside  for  the  use  of  the  lessor,  all  meat  To  preserre 
earth  &  soil  wch  shl  be  dug  by  the  lessees,  &  will  not  within  ™^  ^ 
twelve  months  aftwds,  lay  any  stones  or  rubbish  thron ;  to  keep 
accts,  p.  819 ;  deliver  accts  half-yrly  p.  819 ;  to  allow  lessor  to 
inspect  accts,    p.  820 ;    d-  to   inspect  workgs,   p.  820 ;  not  to 
obstruct  lessor  in  workg  excepted  minis,  p.  821.     And  further  To  allow 
that  if  the  lessees  shl  erect  a  jetty,  pier,  quay,  or  breakwater,  use  jetty, 
by  virtue  of  the  liberty  or  licence  hinbfe  contd,  they  shl  allow 
the  lessor  &  his  tenants  to  use  the  same  for  all  pposes  wch  shl 
not  interfere  with  the  works  of  or  with  the  user  of  the  same 
by  the  lessees,  upon  such  terms  as  to  the  paymt  for  or  mode 
of  enjoymt  of  the  same  as  shl  be  agrd  upon  by  the  lessor  & 
lessees,  or  in  default  of  agrmt  shl  be  determined  by  arbitron ; 
to  deliver  vp  at  end  of  term,  p.  822  ;  power  of  re-entry,  p.  823  ; 
l^poicer  of  distress,  p.  826].     Covt  by  lessor  for  quiet  enjoymt, 
p.  822  ;  arbitron  clause,  p.  707  ;  with  the  addon,  p.  827 :    add 
nny  other  clauses  from  the  above  forms  wch  may  be  appropriate. 
In  wits,  &c. 


VI. 

LEASE  of  a  Brickfield.  peio.  lu 


aesseth. 


Parties,  A.,  lessor,  hinafter,  &c.,  see  p.  678,  1 ;  B.  &  C,  lessee, 
hinafter,  &c.,  2.  WITNETH  that  in  conson  of  the  rents,  wit- 
royalties,  covts,  &  condons  hinafter  reserved  &  contd,  &  by  the 
lessees  to  be  pd,  pformed,  &  observed,  the  lessor  doth  hby  grt 
-&  demise  unto  the  lessees,  All  these  pees  of  land,  situate,  &c..  Demise. 
And  also  Uberty  to  get  clay,  brick  earth,  &  sand,  &  other 
materials  to  be  used  in  the  manufacture  of  bricks  [or  tiles] 
from  the  sd  lands,  &  to  manufacture  the  same  into  bricks  or 
tiles]  on  any  pt  {a)  of  the  sd  land,  &  to  sell  &  dispose  of  the 

(a)  If  the  brickfield  is  near  building^s  some  restrictions  as  to  the  position 
of  clampB,  kihiB,  and  ash  heaps  may  be  required.  The  natare  of  the  tiles, 
whether  rooftng  or  draining  tiles,  and  the  dimensions,  must  be  stated. 
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Haben- 
dum. 

Bedden- 
dam. 


bricks  [or  tiles]  so  manufactured,  liberty  to  ^ise  water,  p.  801. 
And  also  liberty  to  erect,  construct,  &  maintain  such  engines, 
machy,  kilns,  clamps,  ovens,  workshops,  bldgs  [cottages], 
erons,  &  things,  &  to  form  such  roads,  communioons,  ash 
heaps,  spoil  banks,  &  other  convenices  on  &  over  the  ad  lands 
as  may  be  necy  or  convenient.  [Genl  reservon  of  mines  d- 
viinlsy  ^'  other  than  the  clay,  brick  earth,  sand,  &  other  sab> 
stces  hby  demised,"  p.  804] ;.  liberty/  to  lessor  to  enter  tt  inspect 
icorksy  p.  805,  form  vii.,  saying,  "  the  sd  demised  premes,"  li: 
*'  the  quantity  of  clay,  brick  earth,  k  sand  actually  got,  k  the 
no.  of  bricks  [&  tiles]  in  course  of  manufacture  or  ready  for 
sale,"  dc  omittg  the  clatcse  beginng  **  for  the  pposes  afsd,"  To 
HOLD,  use,  &  enjoy  the  sd  premes  hby  grted  &  demised  Unto 

the  lessees  from  the  day  of -,  for  the  term  of  21  yrsi 

Reservon  of  dead  rent,  p.  805,  form  i.,  saying,  **  may  manu- 
facture durg  the  half-yr,  &c.,  bricks  [&  tiles]." 

And  also  a  royalty  to  be  pd  on  the  days  hinbfe  mentd  of 


Proviso. 


for   every   thousand  bricks   manufactured    on  the    demised 

premes  in  excess  of thousand  durg  the  half-yr  immedly 

precedg  such  paymt,   &   of    for  every  thousand  tiles 

manufactured,  &c.,  Provd  always  that  no  royalty  shl  be  pd  in 
respt  of  any  bricks  or  tiles  used  in  the  eron,  constron,  or 
mtce  of  any  of  the  kilns,  clamps,  ovens,  workshops,  bldgs, 
cottages,  erons,  water-courses,  culverts,  drains,  or  things  hby 
authorised  {a).  Govts  by  the  lessees  **  for  themselves  &  their 
assns,"  to  pay  rent  (C  royalties,  p.  810 ;  to  pay  rates  d-  taxes^  p. 
810,  saying,  **  the  demised  premes  or  the  clay,  brick  earth, 
sand,  &  other  materials  got  thfrom,  or  the  proceeds,  &c.,  to 
fence  **  the  demised  premes,"  p.  814,  to  prevent  poachg,  p.  817, 
[not  to  place  clamps,  dc,  except  in  certn  places,  p.  817,  fofM 
xxviii,  mutatis  mutantis  (/;)].     And  also  that  the  lessees  will 

To  DrGS6rv6 

surface        lay  aside  &  preserve  the  two  topmost  spits  of  soil  from  any  pt 
^^^'  of  the  premes  where  they  may  dig  clay  or  sand,  &  will  as  soon 


covenants. 


Clamps, 
Ac. 


(a)  Sometimes  an  average  clause,  see  p.  810,  is  inserted ;  butitappeare 
to  be  inappropriate.  If  it  is  inserted  a  covt  to  work  effectually,  p.  «11. 
mutatis  mutandis,  should  be  inserted. 

(6)  It  may  be  desirable  to  provide  (i.)  that  the  clay  shall  be  worked  fram, 
say,  E.  to  W. ;  (ii.)  that  the  fnU  depth  shall  be  worked  before  new  ground  is 
broken  ;  (iii.)  that  it  shall  be  worked  in  accordance  with  sections  and  tevd* 
annexed  to  the  lease,  or  to  be  fixed  from  time  to  time  by  the  landlord  or  his 
agent. 
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as  the  clay,  brick  earth,  or  sand  shI  have  been  taken  replace    fbm.  vi 
the  sd  two  spits  of  soil  &  restore  the  surface  so  as  to  be  fit  for 
agricultural  pposes,  And  will  not  carry  away  from  the  demised  Not  to 
premes  any  clay,  brick  earth,  sand,  or  other  substces  obtd  ^£J7^c*^ 
under  the  liberties  afsd,  but  will  manufacture  the  same  on  the 
demised  premes  &  not  elsewhere  into  bricks  [or  tiles].  And  will  To  keep 
at  all  times  keep  at  the  office  on  the  demised  premes  accurate  ^^^"'^^ 
accts  showg  the  no.  of  [bricks  &  tiles]  manufactured  on  the 
demised  premes,  &  of  the  sales  thof,  &  of  the  terms,  &c., 
continue  to  Tceep  accts,  p.  819,  mutatis  mutandis,  to  allow  the 
lessor  to  inspect  accts,  p.  820,  mutatis  mutandis.     And  also  that  To  allow 
the  lessor  &  his  agents  shl  be  at  liberty  at  all  times  durg  the  ^^i^r^ 
sd  term  to  enter  upon  &  inspect  the  demised  premes ;    And  to  indem- 
ALSO  will  durg  the  sd  term  indemnify  &  keep  indemnified  the  ^^J^*" 
lessor  agst  all  actions,  claims,  damages,  &  expses  wch  may  be  actions^ 
instituted  or  occased  in  respt  of  the  storage  of  ashes  or  other     ^* 
materials,  or  the  manufacture  of  bricks   [or  tiles]  on  the 
demised  premes  or  any  annoyce  or  damage  wch  may  be  thby 
occased  to  the  neighbourhood.     To  deliver  vp  at  end  of  term„ 
saying,  "  with  all  kilns,  clamps,  erons,  &  bldgs,"  Power  of 
re-entry,  p.  828.     ^Power  of  distress,  p.  826,  saying,  "  all  clay, 
brick  earth,  sand,  &  other  materials  actually  gotten,  &  all 
bricks  [&  tiles]  partially  or  completely  manufactm*ed,  &  all 
fiixed,  &c."].   Covt  by  the  lessor  for  quiet  enjoymt,  p.  822;  Power 
to   lessees  to  remove,  "all  bricks  [&  tiles]  completely  manu- 
factured &  being  on  the  sd  premes,"  p.  826,  form  vi.,  mutatis 
mutandis.      Pbovd    that  if   the  lessees  shl  at  any  time  be  Power  to 
restrained  by  legal  pcdgs  from  makg  or  burng  bricks  upon  the  le^e!™"*^ 
land  hby  demised  or  any  pt  thof  or  shl  be  mulcted  in  damages 
for  such  makg  or  burng,  then  &  in  eir  of  the  sd  cases  the 
lessees  may  give  notice  in  writg  to  the  lessor  to  forthwith 
determine  this  lease,  &  the  same  shl  be  determined  accdly 
subjt  to  the  payment  of  all  rents  &  royalties,  &  the  pformce  & 
observce  of  all  the  covts  hrin  contd,  &  by  the  lessees  to  be 
pformed  or  observed   up  to  the  time  of  such  determinon ; 
arbitron  clause,  p.  707,  with  the  addon,  p.  827,    In  wits,  &c. 
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vn. 

AGREEMENT /or  Yearly  Tenancy  of  a  Brickfield. 

A  short  form  [c). 

Parties,  A.,  hinafter,  &c.,  see  p.  673,  1 ;    B.  &  C,  hinafter, 
&c.,  2. 

1.  The  lessor  hby  demises  to  the  lessees  as  yrly  tenants 

from  the day  of  ,  All  that  field,  situate,  &c.,  With 

liberty  to  the  lessees  to  get  clay  &  sand  thfrom,  &  to  nianu- 
facture  the  same  into  bricks  on  any  pt  of  the  preqies,  &  to 
erect  such  kilns,  [clamps],  sheds,  or  huts,  as  may  be  necy  for 
such  ppose. 

2.  The  rent  shl  be  a  certn  rent  of  £ ,  payable  half-yrlj 

on  the  day  of  ,  & day  of ,  &  a  royalty  of 

per    1000   bricks  to    be   pd   on  the  days  afsd  on  all 

bricks  made  on  the  premes  durg  the  half-yr  precedg  each 
such  paymt. 

8.  Lessees  not  to  discontinue  icorkgy  see  p.  812. 

4.  The  lessees  shl  at  their  own  expse  keep  the  road  froin 

the  sd  field  to  the  turnpike  road  from to in  repair  4 

good  condon. 

5.  To  preserve  surface  mould  d-  not  to  carry  away  clay  or 
sandy  as  in  last  precedent ,  p.  842. 

6.  EiR  pty  may  determine  this  agrmt  by  giving  one  calr 

month's  notice  in  writg  to  the  other,  expirg  on  the day  of 

in  any  yr. 

7.  If  this  agrmt  shl  be  determined  by  the  lessor  by  notice 

expirg  bfe  the  day  of  ,  he  shl  pay  for  all  kilns, 

[clamps],  sheds,  &  huts  erected  by  the  lessees  cm  the  sd  field 
at  a  valuon  made  by  two  psons,  one  to  be  appted  by  each  pty, 
or  an  umpire  in  the  usual  mner,  but  in  the  event  of  the  deter- 
minon  of  this  agrmt  in  any  other  mner,  the  sd  kilns  [clampe], 
sheds,  &  huts  shl  belong  to  the  lessor  witht  his  makg  any 
paymt  for  the  same. 

8.  Power  of  re-entry,  p.  823,  saying,  **  may  re-enter  upon  the 
premes,  &  put  an  end,  &c."    As  wits,  &c. 


(c)  See  last  Precedent  and  notes  thereto. 
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vin. 

AGREEMENT  for  letting  from  Year  to  Year  a  Quarry  of      pa,o.  viiu 
Building  and  Boad  Stone.     A  short  fomi  (a).  

A6BMT  made,  &c.,  Betn  A.  (hinafter,  &c.,  see  p.  678) ,  1 ;  Parties. 
B.  (hinafter,  &c.)>  2. 

1.  It  shl  be  Iful  for  the  lessee  to  enter  upon  the farm,  Licence  to 

situate,  &c.,  &  to  quarry  stone  from  the  quarry  now  open  ^"^"y. 
thron  or  from  any  fresh  pits  wch  he  may  open  adjacent  thto, 

from  the  day  of from  yr  to  yr  till  this  licence  is  Prom  year 

determined,  At  the  royalties  foUg,  namely per  yard  for  ^  ^^^' 

all  road  stone  & per  yard  for  all  bldg  stone  removed  from    ^^  ^' 

the  sd  land. 

2.  The  amts  of  the  royalties  due  shl  be  calculated  up  to  each  Royaltieft 
of  the  usual  qtr  days,  &  shl  be  pd  within  one  calr  month  after  ^i^i^^^^ 

the  same.  and  paid 

[8.  The  lessee  shl  have  a  rt  of  distress  for  the  royalties  upon  ^""^®'  J' 

all  the  stone  wch  shl  for  the  time  being  remain  on  the  sd  land  distress 

&  upon  the  lessee's  plant.]  W- 

4.  No   NEW   pit  shl    be  opened  witht  the  lessor's  written  No  new 

5.  The  lessee  shl  work  the  existg  pit  &  any  addonal  pit  or  Leggee  to 
pits  wch  shl  have  been  opened  by  him  continuously  &  vigor-  ^.^^^  ^^^ 
ously  except  in  case  of  a  genl  strike  or  lock-out  of  workmen 

or  other  unavoidable  interruption,  &  shl  at  his  own  expse  keep 
the  roads  on  the  sd  farm  in  good  order  &  condon,  but  so  that 
he  shl  not  pay  any  royalty  on  the  stone  used  for  that  ppose, 
&  shl  keep  the  quarry  &  any  new  pits  wch  he  may  open 
pperly  fenced  (c)  so  as  to  prevent  accidents,  &  fill  in  any 
pit  as  soon  as  it  is  exhausted,  &  replace  the  mould  so  as 
to  render  it  as  fit  as  circes  will  admit  for  agricultural 
pposes. 

6.  EiR  the  lessor  or  the  lessee  may  at  any  time  give  notice  Power  to 
to  the  other  of  them  to  determine  this  agrmt,  &  thrupon  the  ^reeraent 
licence  to  quarry  stone  shl  cease  except  that  the  lessee  shl  by  notice. 
have  the  rt  to  exhaust  any   pit   then  actually  open,  &   the 


(a)  See  p.  840^  note. 

(b)  See  p.  826.  note. 

{c)  See  50  &  51  Vict.  c.  19. 
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Tsxavni.  terms  of  this  agrmt  shl  in  such  case  continue  in  force  until 
the  whole  of  the  stone  then  raised  or  to  be  raised  from  any 
open  pit  shl  have  been  sold  &  the  royalties  pd  &  until  the 
lessee  shl  have  in  all  respts  complied  with  article  5  of  tbis 
agrmt. 
Power  of  7.  If  the  lessee  shl  neglect  to  pay  the  rent  or  royalties 
xe-entry.  {qj.  twenty-one  days,  whether  legally  demanded  or  not,  or  if 
he  shl  assn  or  underlet  the  premes  [or  if  he  shl  become 
bkpt,  or  enter  into  an  arrangemt  or  composon  with  his 
credors,]  the  lessor  may  by  notice  in  writg  given  to  the 
lessee  or  left  for  him  at  the  sd  quarry  put  an  end  to  this  agrmt. 
In  wits,  &c. 


LEASES  (MISCELLANEOUS  FORMS), 


I.  Parties,  A.  &  B.,  lessors,  hinafter  called  the  lessors,  wch  f*^  ^y 

joint  ten- 
expression  shl  include  their  hrs  &  assns,  Tvhere  the  context  so  ants  (a). 

admits,  1 ;  C,  lessee,  hinafter  called  the  lessee,  wch  expression 

shl  include  his  exs,  ads,  &  assns,  where  the  context,  &c.,  2 : 

WiTNETH,  consort,  etc.,  the  lessors  do  hby  demise,  &c.,  peels, 

habendum,  reddendum,  to  the  lessors,  covts  by  the  lessee  "  for 

himself  &    his  assns "    with  the  lessors,  usg  that  exp-ession 

througltout :     Power  for,   the   lessors,   to  re-entei'i    And   thb 

lessors  do  hby  [for  themselves  &  their  assns  {b)']  covt,  &c.,  to 

insure,  dc.,  tC-  for  quiet  enjoymt,  witht  interruption   by  the 

lessors,  or  any  pson  claimg  under  them  or  eir  of  them ;  power 

to  lessee  to  determine  lease  on  givg  notice,  to  the  lessors  or  eir  of 

them,  or  leavg  such  notice  at  their  or  his  respive  usual  or  last^^ 

known  place  of  abode. 

n.  Parties,  A.,  B.,  &  C,  hinafter  called  the  lessors,  wch  ex-  tenants^! 

pression  shl  include  their  respive  hrs  &  assns,  where  the  context  common. 

so  admits,  1 ;   D.,  hinafter  called  the  lessee,  wch  expression, 

&c,,  flw  in  form  i.,  2  :   Witneth,  conson,  dc,,  the  lessors,  accdg 

to  their  respive  estes  &  intts,  do  resply  hby  demise,  &c.,  peels, 

habendum,  reddendum  [to  the  lessors,  accdg  to  their  respive  estes 

&  intts,  or  omittg  these  words'}^ ;  covts  by  the  lessee  "  for  himself 

&  his  assns  "  with,  the  lessors,  &  also  separately  with  each  & 

every   of  them;   power  to,   the  lessors,  or  any  of  them,  to 

re-enter:    And  the  lessors  do  hby  [for  themselves  resply  & 

their  respive  assns  (fc)]  covt,  &c.,  to  insure,  dc,  d  for  quiet 


in 


(a)  The  first  25  of  these  forms  are  intended  merely  to  indicate  the  varia- 
t&ons  in  each  case  from  the  common  form  of  lease  by  an  owner  in  fee  to  one 
lessee.  As  to  using  an  interpretation  clause^  see  p.  673,  note.  The  variations 
for  an  underlease  are  given  in  the  precedent  of  an  underlease,  p.  727. 

(6)  See  note,  p.  697. 
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Lease  to 

joint 

tenants. 


Lease  to 
tenants  in 
common. 


Lease  by 

limited 

company* 


As  to 
covenants 
by  several 
lessees. 


enjoymt,  witht  interruption  by  the  lessors,  or  any  of  them,  or 
by  any  pson  or  psons  claimg  through  or  under  them  or  any 
of  them  ;  potcer  to  lessee  to  determine  lease  on  givg  notice,  to  the 
lessors  or  any  of  them,  or  leavg  such  notice  at  their  or  his 
respive  usual  or  last-known  place  of  abode. 

III.  Parties,  A.,  hinafter  called  the  lessor,  wch  expression, 
&c.,  1 ;  B.  &  C,  hinafter  called  the  lessees,  wch  expression  shl 
include  their  exs,  ads,  &  assns,  where  the  context  so  admits, 
2 :  WiTNETH,  conson,  the  lessor  doth  hby  demise  unto  the 
lessees,  2^ceZ«,  habendum,  to  the  lessees,  reddendum:  And  the 
lessees  do  hby  for  themselves  &  their  assns  (c),  covt,  &c.,  that 
they  the  lessees,  tising  that  expression  throvghaut ;  provo  for 
re-entry  on  non-payn\t  of  rent  or  breach  of  covt  by,  [or  on  bkptcy 
of]  the  lessees,  or  any  or  eir  of  them,  pp.  701,  828 ;  covt  by  lessor 
[**  for  himself  &  his  assns  '*]  nith,  the  lessees,  to  insure,  dc,  tt 
for  quiet  enjoymt  by,  the  lessees. 

IV.  Parties,  A.,  hinafter  called  the  lessor,  wch  expression, 
&c.,  1 ;  B.  &  C,  hinafter  called  the  leesees,  wch  expression 
shl  include  their  respive  exs,  ads,  &  assns,  where  the  context 
so  admits,  2 :  Witneth,  conson,  the  lessor  doth  hby  demise 
unto  the  lessees,  peels,  habendum,  to  the  lessees  as  tenants  in 
common,  reddendum :  And  the  lessees  do  hby  for  themselves 
&  their  assns,  &  as  a  septe  covt  each  of  them  doth  hby  for 
himself  &  his  assns  {c),  covt,  &c.,  that  they,  the  lessees,  usg 
that  expression  throughout,  provo  for  re-entry  on  non-paymt  of 
rent  or  breach  of  covt  by,  [or  on  bkptcy  of]  the  lessees,  or  any 
or  eir  of  them;  covt  by  lessor  ["for  himself  &  his  assns"], 
with  the  lessees,  &  also  septely  with  each  of  them,  to  insure 
d'c»,  ({'for  quiet  enjoymt  by,  the  lessees. 

V.  Parties,  The Co,  Limd,  hinafter  called  the  Co,  wch 

expression  shl  include  their  assns  where  the  context,  &c.,  1 ; 
B.,  hinafter  called  the  lessee,  wch  expression,  &c.,  2.     This 


(c)  The  lessees'  oovenants  in  leases  to  joint  tenants  are  often  in  practioe, 
althoug^h  the  beneficial  interest  snxriyes^  made  joint  and  several,  as  in  leases 
to  tenants  in  common,  see  the  next  form.  In  any  case  the  covenant  ^ooM 
he  worded  so  as  to  make  the  intention  clear ;  as  to  the  construction  put  upon 
covenants  in  this  respect,  see  Bums  v.  Bryan,  12  App.  Cas.  184,  where  in  a 
Scotch  lease  to  joint  tenants  the  covenant  was  held  to  be  joint  and  several; 
White  V.  Tyndall,  13  App.  Cas.  263,  where  conversely  in  a  lease  to  tenants  in 
common,  the  covenant  was  held  to  be  joint  only ;  Elph.  K.  &  C.  Inteip. 
Deeds,  p.  434. 
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tciU  be  in  the  form  for  a  lease  by  jt  tenants,  form  i.,  p.  847, 
usg  througlwut  the  expression,  the  Co,  except  that  notices  by  the 
lessee  may  be  given,  to  the  Co,  or  left  at  their  registered  office. 

Yi.  Pasties,  A.,  hinafter  called  the  lessor,  wch  expression,  Lease  to 

Ac,  1;  The  Co,  Limd,   hinafter  called  the  Co,   wch  ^Jj^y. 

expression  shl  include  their  assns  where  the  context,  &c.,  2. 
This  tvili  be  in  the  form  of  a  lease  to  jt  tenants,  form  in.,  p.  848 ; 
usg  throughout  the  expression,  the  Co,  except  that  the  provofor 
re-entry  wiU,  if  so  intd,  include  the  case,  if  the  Co  shl  enter 
into  liquidon,  whether  compulsory  or  voluntary  (a),  or  if  their 
assns,  not  being  a  Co,  shl  become  bkpt  or  enter  into  any 
arrangemt  or  composon,  whether  under  any  bkcy  act  or 
orwise,  with  their  or  his  creditors. 

vn.  Parties,  A.,  B.,  &  C,  trees,  hinafter  called  the  lessors,  Lease  on- 
weh  expression  shl  include  their  heirs  (fc)  &  assns  where  the  J*\JJJ*JI?L 
context  so  admits,  1 ;  [D.,  tenant  for  life,  2] ;  E.,  lessee  hin-  haTing 
after,  &c.,  8 :  Witneth,  conson,  the  lessors,  refce  if  tliaiightfit  ^te. 
to  power  [&  with  the  consent  hby  testified  of  the  sd  D.]  do  hby  VarUtioD 
•demise,  &c.,  peels,  habendum,  reddendum,  to  the  lessors,  usg  !^*"+| 
that  expression  througlwut :  covenants  by  the  lessee  "  for  himself  life  joins 
&  his  assns  "  u^th  the  lessors :  poicerfor,  the  lessors,  to  re-enter :  ^d°<»T^* 
And  the  lessors  do  hby  [for  themselves  &  their  assns  (d)],  iiant((;). 
, , 

(a)  As  to  the  rights  of  the  lessor  on  the  company  going  into  liquidation, 
see  Oooch  ▼.  London  Banking  AssocicUion,  32  Ch.  D.  41. 

(b)  The  "heirs"  is  oonoeiyed  to  be  right,  notwithstanding  s.  30  of  the 
•C.  A.,  1881,  vesting  trust  estates  in  the  personal  representatives. 

(c)  If  the  powers  of  the  S.  L.  A.,  1882,  are  applicable  (see  p.  708,  note).  As  to 
the  consent  of  the  tenant  for  life,  or  person  having  the  powers  of  a  tenant  consent  of 
for  life  under  the  Act,  wonld  be  necessary  under  s.  56  to  the  exercise  by  the  J^"**^*  ^or 
iarustees  of  a  leasing  power   (except  in  the  case  of  a  settlement  by  way  of      ^ 
^tmst  for  sale,  see  the  Act  of  1884,  ss.  6  and  7).    This  is  a  reason  for  granting 

the  lease  under  the  Act,  and  not  under  the  power  in  the  settlement.  As  to 
the  case  of  the  tenant  for  life,  Ac,  being  an  infant  or  lunatic,  see  ss.  60,  62. 
Under  the  Lunacy  Act,  1890  (63  Vict.  c.  6,  s.  120),  the  committee  may  by 
leave  of  the  judge  exercise  the  powers  of  leasing  vested  in  the  lunatic  by 
the  Act,  In  re  Salt,  [1896]  1  Ch.  117.  As  to  what  is  the  "  best  rent "  in 
farming  leases  granted  under  powers,  see  the  Agricultural  Holdings  Act, 
1883,  s.  43,  above,  p.  765,  note ;  and  in  leases  for  artisans'  dwellings,  see  53  & 
54  Vict.  c.  70,  s.  74.  As  to  what  are  proper  covenants  in  a  lease  under  a 
Dower,  see  Davies  v.  Daviet,  38  Ch.  D.  499. 

(d)  See  pp.  697,  699,  notes.  The  following  provisions  may  be  added  here  if  Restriction 
desired  to  protect  the  trustees  from  personal  liability  under  the  covenants  of  personal 
(other  than  for  quiet  enjoyment)  after  parting  with  the  estate : — "to  the   ^i^Wlity  of 

intent  to  bind  the  revon  of  the  sd  demised  premes  expectant 

K.B. — ^VOL.  I.  54 
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Lease 
under  a 
power  by 
tru8te«B 
having  no 
estate,  the 
tenant  for 
life  con* 
senting 


Lease  by 
tenant  for 
life  under 
a  power  in 
a  settle- 
ment or 
will  {k). 


covt,  &c.,  to  insure,  ofc,  d-  for  quiet  enjoymt  [or  substitute  covt 
by  D.  for  quiet  enjoymt  (c)]  ;  power  to  lessee  to  determine  lease  as 
in  next  form, 

VIII.  Parties,  A.  B.,  &  C,  trees,  hinafter  called  the  lessors^ 
wch  expression  shl  include  the  psons  or  pson  for  the  tune  be- 
ing entitled  to  the  revon  of  the  hds  hby  demised,  expectant  on 
the  term  hby  grted  (gr),  where  the  context  so  admits,  1;  D., 
tenant  for  life,  2;  E.,  lessee,  hinafter  called  the  lessee,  wch 
expression,  &c.,  3.  Witnbth,  conson,  the  lessors,  refce  if 
thmightfit  to  power,  and  with  the  consent  (hby  testified)  of  the 
sd  D.,  do  hby  [appt  (Ji)  &]  demise,  &c.,  pceh,  habendum, 
reddendum  gently,  Covts  by  lessee,  **  for  himself  &  his  assns," 
with,  the  lessors,  usg  that  expression  throughout.  Power  for, 
the  lessors,  to  re-enter  :  And  the  lessors  do  hby  [for  themselves 
&  their  assns  (i)],  covt,  &c.,  to  insure,  etc,  li  for  quiet  enjoymt, 
without  interruption  by  the  lessors,  or  any  pson  claimg  under 
them  or  any  of  them.  Power  to  lessee  to  detemnine  lease  on 
givg  notice,  to  the  lessors  or  any  of  them,  or  leavg  the  same  at 
their  or  his  respive  usual  or  last  known  place  of  abode. 

IX.  Parties,  A.,  tenant  for  life,  hinafter  called  the  lessor,  wch 
expression  shl,  &c.,  a«  in  last  form,  1 ;  B.,  lessee,  hinafter  called 
the   lessee,   wch   expression,   &c.,   2.     Witneth,  conson,  the 


Power  of 
tenant  for 


on  the  terms  hby  grted  &  the  psons  or  pson  from  time  to 
time  entled  thto  so  far  as  they  IfuUy  can  or  may,  but  not  so 
as  to  render  themselves  resply  psonally  liable  in  damages  for 
any  breach  of  the  covts  hinafter  contd  except  in  respt  of  the 
acts  and  defaults  of  themselves  resply  &  their  ow^n  respive  hrs, 

exs,  &  ads.'*  Beference  may  be  made  to  the  Agricultural  Holdings  Act,. 
1883,  8.  31,  protecting  trustees  from  personal  liability  for  the  payment  of 
comx>enBation  to  outgoing  tenants. 

(e)  Any  merely  personal  coyenant,  such  as  that  for  quiet  enjoyment,  may 
be  entered  into  by  the  tenant  for  life ;  but  as,  in  this  case,  he  is  not  "the 
lessor/'  it  is  doubtful  whether  the  obligation  of  any  of  his  coTenantB  could 
be  made  to  run  with  the  reversion,  see  the  C.  A.,  1881,  s.  11. 

(/)  See  p.  849,  note  (c). 

{g)  Or,  "shl  include  the  psons  or  pson  for  the  time  being 
entld  to  rece  the  rents  hby  reserved ;  *'  p.  673,  note. 

{h)  The  Tvord  '^appt^*'  though  appropriate,  where  the  lease  operates 
under  the  Statute  of  Uses,  is  not  necessary, 
(t)  See  p.  697,  note. 

{k)  Under  an  ordinary  power  a  tenant  for  life  may  lease  to  a  trustee 
or  himself.  Lord  Cardigan  v.  Montague,  2  Sug.  Pow.  7th  ed.,  App.  p.  551  ^ 
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lessor,  refce  if  tkovght  Jit  to  power,  doth  hby  [appt  (a)  &] 
demise,  &c.,  peels,  habemkim,  reddendum  genUy,  covts  by  lessee 
"  for  himself  &  his  assns  '*  tvith,  the  lessor ^  usg  that  expression 
throughout,  power  for,  the  lessor,  to  re-enter :  And  the  lessor 
doth  hby  [for  himself  &  his  assns  (6)],  covt,  &e.,  to  insure,  dtc, 
A  for  quiet  enjoymt,  witht  interruption  by  the  lessor  or  any 
pson  claimg  under  or  in  trust  for  him,  or  under  the  sd  indre 
of  settlemt,  or,  "  will "  (c) :  Power  to  lessee  to  determine  lease 
on  givg  notice,  to  the  lessor,  or  leavg  the  same  at  his  usual  or 
last  known  place  of  abode. 

X.  Parties,  A.,  tenant  for  life,  or  other  limd  owner,  hinafter  Lcaae  by 
called  the  lessor,  wch  expression,  &c.,  as  inform  vin.,  1 ;  [B.,  m^^  ^^ 
C,  &  D.,  trees,  2;]  E.,  lessee,  hinafter  called  the  lessee,  wch  other  Hmi 
expression,  &c.,  8  :  Witnbth,  conson  [if  a  fine  is  taken  it  ivUlbe  under  ther 
pd  to  the  treesj,  the  lessor  by  virtue  of  the  powers  of  the  Settled  ^- ^-  ^^^ 

8th  ed.  918;  WiU<m  ▼.  Smoell,  4  Burr.  1979;  Bevan  y.  Hahgood,  IJ.  &  H.  222;  life  to 
bat  it  is  conceiyed  that  this  does  not  hold  good  in  the  case  of  a  lease  under  j®'^  ^« 
the  S.  L.  A.,  1882,  haying  regard  to  s.  53,  expressly  placing  the  tenant  for  ij^mg^if 
life  in  the  position  of  a  trustee.    Section  12  of  the  S.  L.  A.,  1890,  proyiding 
for  a  difficulty  of  this  kind  in  reUtion  to  sales,  &c.,  does  not  apply  to  leases. 

(a)  See  p.  850,  note  (h). 

(6)  See  p.  697,  note  (c). 

(c)  If  the  instrument  is  not  mentioned  before,  say, ''  an  indre  dated 

&c.,  &  made,  (fee,"  or  '*the  will  dated,  &c.,  of  the  late  X., 
of,  &c." 

(d)  As  to  the  general  proyisions  of  the  S.  L.  Acts,  see  aboye,  p.  467,  note.  Leasing 
The  Act  of  1882  authorises  (ss.  6  and  7)  leases  of  the  settled  "  land  "  (as  powers  un 
defined  by  s.  2),  or  any  easement  right  or  priyilege  oyer  it  "whether  ?!IP*a*|^ 
inyolying  waste  or  not "  (which  seems  to  exclude  the  application  of  Davies 

y.  Davies,  38  Oh.  D.  499,  as  to  exempting  the  tenant  from  liability  for  per- 
missiye  waste),  as  to  occupation  or  farming  leases  for  21  yean,  as  to  building 
leases  for  99  years,  and  as  to  mining  leases  for  60  years,  to  take  effect  in 
possession  within  12  months,  at  the  best  rent,  regard  being  had  to  any  fine 
taken  or  money  laid  out  on  the  land,  or  other  circumstances;  and 
subject  to  other  usual  restrictions,  the  conditions  of  re-entry  to  be  on 
non-payment  of  the  rent  for  not  exceeding  30  days.  Any  statement  in  or 
indorsed  on  the  lease  signed  by  the  lessor  as  to  any  matter  of  fact  or  calcu- 
lation in  relation  thereto  is  in  fayour  of  the  lessee  to  be  sufficient 
eridenoe ;  this  would  no  doubt  apply  to  a  statement  that  the  rent  is  the  best. 
As  to  the  rent  in  a  mining  lease  yarying  with  the  price  of  the  minerals  got, 
see  the  Act  of  1890,  s.  8.  As  to  what  is  the  best  rent  in  a  farming  lease  or 
for  artisans'  dwellings,  see  aboye,  p.  849,  note  (c).  As  to  the  special  powers 
and  requirements  in  the  case  of  building  leases,  see  ss.  1  and  16  (aboye  p.  736, 
note,  and  p.  737,  note),  and  the  Amendment  Act  of  1889  (as  to  giying  an 
option  of  purchase) ;  and  in  the  case  of  mining  leases,  see  ss.  9  and  17 ;  ap 
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JjBXii  Acts,  1882  to  1890  (e)  &  of  every  or  any  other  power 
enablg  him  in  this  behalf  doth  hby  demise,  &c.  The  rett  of 
the  form  wUl  he  the  same  cut  the  Icut. 


Aflto 
notice  to 


Defeetive 
execution 
of  leasing 
powen. 

Mining 
lease. 


to  the  power  of  the  Court  to  aathorise  building  or  miniiig  leases  for  longer 
terms  or  on  other  conditions,  see  s.  10 ;  as  to  leases  pursoant  to  a  contract 
by  a  predecessor  in  title  (see  as  to  this  before  the  act^  Davis  v.  Harford,  22 
Ch.  D.  128),  or  a  covenant  of  renewal,  or  for  confirming  a  preTions  lease, 
see  s.  12 ;  as  to  a  lease  on  the  surrender  of  a  prior  lease,  see  s.  18 ;  as  to 
copyholds,  see  s.  14 ;  as  to  nndlTided  shares,  s.  19 ;  as  to  the  exception  of 
mansion-honses  and  land  occupied  therewith,  see  the  Act  of  1890,  s.  10 ;  and 
as  to  the  power  to  grant  easements  affecting  the  mansion,  see  SutkerioMd  t. 
Sutherland,  [1898]  3  Ch.  169.  As  to  the  insertion  of  a  coyenant  for  leneval 
see  aboye  p.  700,  note.  By  the  Amendment  Act  of  1884,  s.  4,  fines  are  to  be 
deemed  capital  money  (but  as  to  a  lunatic  tenant  for  life,  see  the  Lnnacj 
Act,  1890,  s.  128  (2)  ),  so  as  to  be  payable  (under  s.  22  of  the  original  Act) 
to  the  trustees,  who  should  therefore  in  that  case  be  parties,  or  else  sign  an 
indorsed  receipt.  As  to  the  power  to  enter  into  and  vary,  &c.,  oontracts  for 
leases,  see  s.  31 ;  and  as  to  the  power  to  execute  deeds  for  eifectuating  leases, 
see  s.  20.  Leases  not  exceeding  three  years,  whereby  the  lessee  is  not 
exempted  from  punishment  for  wante  (see  37  Sol.  J.  76)  may  be  under  hand 
only :  Act  of  1890,  s.  7  (iii.).  The  statutory  power  will  be  espedaUy  useful 
in  the  case  of  a  settlement  of  leaseholds,  as  the  tenant  for  life  may,  under 
s.  20,  gprant  a  legal  lease  without  the  concurrence  of  the  trustees,  althoogli 
the  legal  estate  is  in  them ;  which  could  not  have  been  done  under  the  old 
law,  leaseholds  not  t)eing  within  the  Statute  of  Uses. 

As  to  the  statutory  notice  required  to  be  given  to  the  trustees  of  the 
intention  to  grant  the  lease  under  the  Act  of  1882,  s.  45,  as  modified  by  the 
Act  of  1884,  8.  5,  see  p.  475,  note ;  bnt  in  the  case  of  rack-rent  leases  not 
exceeding  21  years,  where  the  lessee  is  not  made  dispunishable  for  waste, 
the  necessity  for  notice  is  dispensed  with  by  the  Act  of  1890,  s.  7  (i.).  In 
Mogridge  ▼.  Clapp,  [1892]  3  Ch.  382,  a  lessee  without  notice  and  dealing  in 
good  faith  was  held  to  be  protected  notwithstanding  the  want  of  notice,  and 
the  fact  that  there  were  no  trustees  to  whom  it  could  have  been  given. 

The  tenant  for  life  has  discretion  as  to  what  are  proper  covenants  in  leases 
under  the  Act,  DavUs  v.  Davies,  38  Ch.  499. 

Seference  may  here  be  made  to  the  Acts  (12  &  13  Vict  c.  26, 13  &  14  Vict 
e.  17,  see  3  Dav.  Prec.  517),  relieving  against  defective  execution  of  powers 
of  leasing,  which  would,  as  it  seems  dear,  apply  to  leases  under  the  S.  L 
Acts ;  see  Farwell  on  Powers,  p.  345,  Sutherland  v.  Sutherland,  ubt  supra. 

Where  the  lease  is  a  mining  lease,  the  S.  L.  A.,  1882,  s.  11,  pirovides  that 
where  the  tenant  for  life  is  impeachable  for  waste  as  to  the  minerals,  three- 
fourths  of  the  rent,  and  otherwise  one-fourth  of  the  rent  shall  be  capitalieed. 
It  will  be  observed  however  that  the  tenant  for  life  is  the  person  to  grant 


(e)  The  Act  does  not  require  that  the  lease  should  refer  to  it  ( Jfo^rMl^  v. 
Clapp,  %tbi  supra),  but  it  is  desirable  that  the  intention  that  it  should 
operate  under  the  Act  should  be  expressed.  This  form  may  be  used  miiiaiM 
mu(atidts  for  a  lease  under  any  other  Act. 
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XI.  PartieSj  a.,  B.,  C,  D.,  &c.,  owners  or  donees  of  statutory  J'^J^f 
or  express  leasg  powers,  hinafter  called  the  lessors,  wch  expres-  heJd  in 
sion,  &e.,  as  in  fomi  vin.,  1 ;  E.,   lessee,   hinafter,  &c.,   2.  g^^^®*^ 
WiTNBTH,  conson,  the  lessors  by  virtue  of  their  sevl  &  respive  some  being 
estes  &  intts  or  statutory  or  other  powers  do  resply  hby  grt,  m^? 
appt,  &  demise,  peels,  habendum,  reddendvm  genlly,  covts  by 
lessee  *'  for  himself  &  his  assns  "   with,   the  lessors,  &  also 
septely  with  each  &  every  of  them,  power  for,  the  lessors,  to 
re-enter,   &  the  lessors  do  hby   [for  themselves,  and  their 


the  lease,  and  that  under  the  C.  A.,  1S81,  b.  10,  the  entirety  of  the  rent  can 
he  reooyered  by  the  reversioner,  i.e.,  by  the  tenant  for  life.  It  appears 
therefore  that  the  lease  onght  to  be  in  the  usual  form,  that  the  trustees 
need  not  be  parties,  and  that  the  tenant  for  life  must,  as  he  receives  the 
rent,  pay  the  proi>er  proportion  to  the  trustees.  Sometimes  the  lessees 
stipulate  that  they  shall  be  allowed  to  pay  the  proi>er  proportion  of  the  rent 
to  the  trustees ;  if  this  course  (which  as  above  stated  appears  to  be  improper) 
is  assented  'to,  the  trustees  will  be  parties  to  the  lease,  say,  *'  hinafter 

called  the  trees,  wch  expression  shl  include  the  trees  or  tree 
for  the  time  being  for  the  pposes  of  the  Settled  Land  Acts,  1882 

to  1890,  of  an  indre,  &C. ;  "  the  rent  wiU  be  reserved  generaUy,  continue 

as  foUows:— **  The  sd  sevl  rents  to  be  pd  clear  of  all  dedons  & 
to  be  pd  durg  the  lifetime  of  the  lessor  in  mner  foUg  (that 
is  to  say),  three-fourth  pts  of  each  of  the  sd  rents  shl  be  pd 
by  the  lessees  to  the  lessor,  &  the  remaing  fourth  pt  shl  be 
pd  by  the  lessees  to  the  trustees.  And  the  lessees  hby  covt 
with  the  lessor  &  also  septely  with  the  trees  that  the  lessees 
will  throughout  the  sd  term  if  the  lessor  shl  so  long  live  pay 
the  rents  hinbfe  reserved  to  the  lessor  &  to  the  trees  resply  in 
the  proportions  &  at  the  times  hinbfe  appted  in  that  behalf 
clear  of  all  dedons.  And  the  lessees  hby  also  covt  with  the 
lessor  that  if  durg  the  subsistce  of  the  sd  term  the  lessor 
shl  die  the  lessees  will  thenceforward  durg  the  residue  of  the 
sd  term  pay  to  the  revoner  or  revoners  the  sd  rents  hinbfe 
reserved  at  the  times  hinbfe  appted  in  that  behalf  clear  of  all 
dedons.'*  Fbovd  always  &  it  is  hby  decld  that  if  &  so  often 
as  any  pt  of  the  proportion  of  the  rents  hby  made  payable 
to  the  lessor  shl  be  ia  arrear,  &c.,  the  lessor,  &  if  &  so  often 
as  any  pt  of  the  proportion  of  the  rents  hby  made  payable  to 
the  trees  shl  be  in  arrear,  &c.,  the  trees,  &  that  if  &  so  often 
as  after  the  death  of  the  lessor  any  pt  of  the  rents  hby 
reserved  shl  be  in  arrear  the  revoner  or  revoners  may  enter 
into,  &c.,  coniintu  power  of  distress,  p.  826. 
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lespive  assns],  jtly  &  sevly  covt,  Sec,  to  insure ,  dx.^  dk  for  quiet 
enjoymt,  witht  interruption  by  the  lessors  or  any  of  them  or 
any  pson  claimg  under  or  in  trust  for  them,  or  any  of  them: 
Power  to  lessee  to  determine  lease  on  givg  Jiotice,  to  the  lessors 
or  any  of  them,  or  leavg  the  same  at  their  or  his  usual  or  last- 
known  place  of  abode. 
Lnae  by  a       xn.  Pabties,  A.,  husbd,  hinafter  called  the  lessor,  wch  expres- 
k?vife*8     ^^^  ^^  include  the  pson  or  psons  for  the  time  being  entled  to 
ft«i»<Jd8     rece  the  rent  hby  reserved,  where  the  context  so  admits,  1 ; 
Settled        B.,  lessee,  hinafter,  &c.,  2 ;  Witnbth,  conson,  demise  by  A., 


Art^  1877    i^^^*»  habendum  to  lessee  for  any  term  not  exceedg  twenty-ont 

%.  46  (rt). '    yrs  in  posson  ;  reddendum  genUy ;  covts  by  lessee  "  for  himself 

&  his  assns  *'  with,  the  lessor,  usg  that  expression  throughout: 

Power  to,  the  lessor,  to  re-enter  if  the  rent  is  in  arrearfor  not 

exceeding  twenty-eight  days,  or  on  breach  of  covt ;   Covts  by,  the 

lessor,  ['*  for  himself  &  his  assns  *'],  to  insure,  d-c,  dfor  quiet 

enjoymt,  witht  interruption  by  the  sd  A.  or  C,  his  wife,  or  eir 

of  them,  or  any  pson  claimg  under  them  or  eir  of  them :  Power 

to  lessee  to  determine  lease  on  givg  notice  to,  the  lessor. 

j^^^^  y^  xin.  Parties,  A.,  &  B.,  his  wife,  lessors,  hinafter  called  the 

husband       lessors,  wch  expression,  &c.,  as  in  last  form,  1 ;    C,  lessee, 

the  wife's     hinafter,  &c.,  2 :  Witnbth,  conson,  the  lessors,  by  virtue  of 

Ste  mSI-    *^®  powers  of  the  Settled  Land  Acts,  1882  to  1890,  &  of  every 

the.s.L.A.,  or  any  other  power  enablg  them  or  eir  of  them  in  this  behalf 

61^(6)"^       do,  &  each  of  them  doth  hby  demise,  &c.,  peels,  habendum, 

reddendum  gcnlly,  covts  by  lessee  "for  himself  &  his  assns  "  with 

the  lessors,  &  also  septely  with  each  of  them ;  power  to,  the 

lessors,  to  re-enter:    And  the  lessors  do  hby  for  themselves 

resply  [&  their  respive  assns]  covt  with  the  lessee,  to  insure, 

dc,  d  for  quiet  enjoymt,  vdtht  interruption  by  the  lessors  or 

eir  of  them,  or  any  pson  claimg  under  them  or  eir  of  them. 

Power  to  lessee  to  determine  lease  on  givg  notice  to,  the  lessors 

or  eir  of  them. 


Married  ^^^  T\nE  form  can  only  be  required  for  a  woman  married  before  Ist 

womeo.         January,  1883,  and  as  to  property  her  title  to  which  accrued  before  that 

date.    In  any  other  case  a  married  woman  can  now  grant  leases  by  Tirtoe  of 

the  M.  W.  P.  A.,  1882  (see  p.  700,  note),  as  owner  (if  she  is  absolutelj 

entitled),  or  under  the  S.  L.  A.,  1882,  a.  61  (2),  if  the  estate  is  settled. 

{h)  See  p.  476  note.  Where  the  wife  is  entitled  for  her  separate  use,  or 
as  a  /ems  soU  (under  the  M.  W.  P.  A.,  1882),  she  wiU  g^rant  the  lease  under 
8.  61  (2),  without  her  husband,  according  to  form  x.,  p.  861. 
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xiY.  Parties,  A.,  lessor,  hinafter  called  the  lessor,  wch  expres-  Lmw  *o 
sion,  &c.,  1 ;  B.,  the  wife  of  C,  of,  &c.,  hinafter  called  the  woman  m 
lessee,  wch  expression,  &c.,  2.    Witnbth,  conson,  if  a  premium  J^^jmp*- 

is  pd  say,  **  of  the  sum  of  £ now  pd  to  the  lessor  by  the  (a). 

lessee  out  of  moys  formg  pt  of  her  septe  este,"  d;  of  rents  dt 
carts,  demise,  unto  the  lessee,  peels,  reservons,  habendum,  to 
the  lessee  as  her  septe  este :  Covts  by  the  lessee,  dt  power  of 
re-entry,  d  covts  by  the  lessor  dc  other  clauses,  all  in  the  itsual 
farm. 

XV.   Parties,  A.,  of,  &c.,  the  gdian  of  X.,  a  minor  under  the  Lea*©  by 
age  of  twenty-one  yrs,  who  is  entled  in  fee  simple,  or,  **for  a  f^f^t^ 
leasehd  intt  at  a  rent,*'  to  the  hds  hby  demised,  &  who  is  wndera 
hinafter  called  the  revoner,  wch  expression  shl  include  the  the  c.  A. 
pson  or  psons  for  the  time  being  entled  to  the  revon  of  the  sd  ^^^^*  "•  *^ 
premes  hby  demised,  expectant  on  the  term  hby  grted,  where 
the  context  so  admits,  1 ;  B.,  lessee,  hinafter,  &c.,  2.  Witnbth 
conson,  the  sd  A.  by  virtue  of  [the  Convcg  &  Law  of  Ppty 
Act,  18S1,  &]  every  or  any  power  enablg  him  doth  hby  demise, 
peels,  reservon  of  mines ,  dr,,  to,  the  revoner.     The  rest  of  the 
lease  will  foUoiv  the  standard  form,  nsg  the  words,  "revoner" 
&  **  lessee  "  throughout,  except  that  the  covt  for  quiet  enjoymt 
will  be  by  A.  witht  interruption  by  the  sd  A.,  or  the  revoner, 
&c.,  any  other  lessor's  covts  such  as  to  repair,  will  he  by  A.,  on 
behalf  of,  &  so  as  to  bind  the  revoner,  that  the  revoner  will, 
&c.      Power  to   lessee    to   determine   lease   on   notice   to,   the 
revoner. 


(a)  Before  the  M.  W.  P.  A.,  1882,  in  order  to  ayoid  the  difficulties  arising   Lease  to  a 
from  the  g^ranting  of  a  lease  direct  to  the  wife  (inasmuch  as  her  covenants  married| 
were  at  law  a  nullity,  and  the  burden  of  them  could  not  run  with  the  land)    ^^°^^'^* 
the  proper  way  was  to  grant  the  lease  to  the  husband,  or  some  other  person 

as  trustee,  who  entered  into  the  covenants ;  but  as  every  married  woman  is 
by  that  Act,  s.  1,  enabled  to  acquire,  hold,  and  dispose  of  property,  and  to 
contract,  and  to  sue  and  be  sued,  as  a  feme  sole,  it  seems  that  the  lease  may 
now  always  be  granted  to  her  without  the  intervention  of  a  trustee,  and 
her  covenants  wiU  be  enforceable  against  her  by  action  without  joining  her 
husband,  to  the  extent  of  her  separate  estate ;  and  that  the  obligation  of 
them  will  run  with  the  land  at  law  ((tee  Sutherland  v.  Butherland  [1893] 
3  Ch.  169).  The  case  where  the  husband  is  the  lessor  may  be  an  exception, 
as  it  is  not  clear  that  he  can  lease  (unless  under  a  power  operating  under 
the  Statute  of  Uses,  or  a  statutory  power),  direct  to  his  wife  (see  above, 
p.  613  note,  Sutherland  v.  Sutherland,  ubi  sup.)  $  and  in  that  case  it  may  be 
better  to  interpose  a  trustee. 

(b)  See  p.  709,  note. 
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Lease  by 

trostees  on 
behalf  of 
infant  un- 
der S.  L. 
Acts  (c). 


Lease  by 
mortgagor 
and  mort- 
g««eea(d). 


Leases  by 
mortgagor 
and  mort- 
gagee. 


Am  to 
frame  of 
leases  by 
mortgagor 
and  mort- 
gagee. 


As  to  the 
ezolnsion 
of  the 
covenant 
implied  by 
the  word 
'<  demise." 


XVI.  Partiks,  a.  &  B.,  trees,  actg  on  behalf  of  X.,  a  minor 
under  the  age  of  twenty-one  yrs,  who  is  tenant  for  life  [or,  a 
pson  havg  the  powers  of  a  tenant  for  life  under  the  Settled 
Land  Acts,  1882  to  1890]  of  the  hds  hby  demised,  &c.,  as  in 
form  XV.,  1 ;  C,  lessee,  hinafter,  &c.,  2.  Witneth,  cmison,  the 
sd  A.  &  B.,  on  behalf  of  the  sd  infant  by  virtue  of  the  powers 
of  the  Settled  Land  Acts,  1882  to  1890,  &  of  every  or  any 
other  power  enablg  them  do  hby  demise,  &c.,  as  inform  xv. 

XVII.  Pasties,  A.  &  B.,  mtgees,  hinafter  called  the  lessors, 
wch  expression  shl  include  the  psons  or  pson  for  the  time  being 
entled  to  rece  the  rent  hby  reserved  (e),  where  the  context  so 
admits,  1 ;  C,  mtgor,  2  ;  D.,  lessee,  hinafter  called  the  lessee, 
wch  expression,  &c.,  8 :  Witneth,  consort,  the  lessors,  at  the 
reqt  of  the  sd  C.  (J),  do  hby  demise,  &  the  sd  C.  doth  hby 
demise  &  confirm  unto  the  lessee,  peels,  habendum,  reddendum 
genlly;  covts  by  lessee  "for  himself  &  his  assns,"  with  the 
lessors,  &  also  septely  with  the  sd  C,  his  hrs  &  assns  [cart 
by  lessor  to  insure  (//)] :  And  each  of  them  the  lessors  resply, 

(c)  See  88.  59, 60,  and  above,  p.  47G,  note ;  and  p.  700,  note. 

(d)  See  also  Precedents  xyiii.,  p.  857,  and  xix.,  p.  858.  Where  the  mort- 
gage is  sinoe  1881,  the  mortgagor  or  mortgagee,  when  respectiyely  in  po»- 
session,  is  enabled  by  the  C.  A.,  1881,  s.  18  (if  not  excluded  by  the  mort- 
gage deed),  to  grant  ordinary  occupation  or  building  leases,  reserving  the 
best  rent  without  fine ;  so  that  the  concurrence  of  both  in  the  mortgage  will 
now  often  be  imneceesary.  Even  before  the  Act,  ordinary  rack-rent  leases 
were  often  granted  by  the  mortgagor  alone,  such  leases  being  valid  as 
between  the  parties  to  them,  and.  not  likely  to  be  disputed  by  the  mort- 
gagee ;  but  as  no  tenancy  was  created  between  the  tenant  and  the  mortgagee, 
the  latter  could  not  require  payment  of  the  rent  to  him:  Tovoenon  v. 
Jackson,  [1891]  2  Q.  B.  484. 

(e)  This  form  of  interpretation  clause  is  better  than  that  defining 
"  lessors  "  as  including  the  reversioners  for  the  time  being,  since  the  mort- 
gagor (though  not  the  legal  reversioner)  while  in  possession  and  receipt  of 
the  rents  is  the  proper  person  to  give  licenses  and  consents  and  to  give  and 
receive  notices,  and  exercise  generally  the  functions  of  a  landlord ;  and  it 
enables  the  ordinary  clauses  to  be  used  with  little  if  any  alteration ;  this  is 
aided  by  the  Judicature  Act,  1873,  s.  25  (5),  and  the  C.  A.,  1881,  s.  10 ;  see 
Municipal,  Sfc,  Society  v.  Smith,  22  Q.  B.  D.  70 ;  the  clause  at  the  end  of  the 
form  is  added  to  make  the  matter  clearer. 

(/)  If  the  mortgagees  do  not  enter  into  any  covenant  for  quiet  enjoyment 

the  words  "  but  not  SO  as  to  imply  any  warranty  or  covt," 

should  be  inserted  here  so  as  to  exclude  any  implied  warranty  or  covenant 
arising  from  the  word  "  demise."  See  Elph.  N.  &  C,  Interp.  Deeds,  484 
As  to  trustees  and  mortgagees  covenanting  for  quiet  enjoyment,  see  p.  690, 
note. 

(g)  The  liability  of  the  mortgagees  under  this  covenant  might  be  limited 
as  in  the  case  of  trustees,  see  p.  699,  note. 
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&  the  sd  C,  80  far  as  relates  to  his  own  acts  &  deeds,  &  the 
acts  &  deeds  of  psons  claimg  under  him,  doth  hby  covt,  &c., 
far  quiet  enjoy mt,  witht  interruption  by  the  lessors  &  the  sd 
C.  or  any  of  them,  their  or  any  of  their  heirs,  exs  or  ads,  or  any 
pson  claimg  under  them  or  any  of  them :  Prorofor  re-entry; 
Power  to  lessee  to  determine  lease  ongivg  notice y  to  the  lessors  or 
any  of  them :  Provd  always,  &c.,  that  until  the  sd  A.  &  B., 
their  hrs  or  assns  shl  require  paymt  of  the  sd  rent  to  them  & 
give  to  the  lessee  or  leave  upon  the  sd  demised  premes  notice 
in  writg  requirg  such  paymt,  the  sd  rent  shl  be  pd  to  the  sd 
C,  his  hrs  or  assns,  whose  rect  shl  be  a  suflft  dischge  for  the 
same:  Provd  also,  &c.,  that  any  licence,  consent,  or  act 
hinbfe  required  or  authorised  or  wch  may  be  necy  to  be  given 
or  done  by  the  lessors  hrunder  may  be  validly  &  eflfectually 
given  or  done  by  the  psons  or  pson  for  the  time  being  entled 
to  rece  &  give  a  dischge  for  the  sd  rent,  &  any  notice  required 
to  be  given  by  or  to  the  lessors  hrunder  shl  be  valid  &  sufft, 
if  given  by  or  to  the  psons  or  pson  so  entled. 

xvin.  Parties,  A.  &  'Q,,  first  mtgees,  hinafter  called  the  lessors,  l^ewe  by 
wch  expression,  &c.,  as  in  the  last  form,  1 ;  C.  &  D.,  second  ^dtwo°' 
mtgees,  2;  E.,  mtgor,  3;  F.,  lessee,  hinafter  called  the  lessee,  sets  of 
&c.,  4  :  WiTNETH,  conson,  the  lessors  &  the  sd  C.  &  D.,  at  the  gee8(/i). 
reqt  of  the  sd  E.,  accdg  to  their  respive  estes  &  intts,  do  resply 
hby  demise  &  the  sd  E.  doth  hby  demise  &  confirm  unto  the 
lessee,  peels,  habendum,  reddendum  genlly :  covts  by  lessee 
•*  for  himself  &  his  assns,*'  with,  the  lessors,  &  also  septely 
with  the  sd  G.  &  D.,  their  hrs  &  assns,  &  also  septely 
with  the  sd  E.,  his  hrs  &  assns.  And  each  of  them 
the  lessors  &  the  sd  C,  D.,  &  E.,  so  far  as  relates  to  his 
own  acts  &  deeds  &  the  acts  &  deeds  of  all  psons  claimg 
under  him,  doth  hby,  &c.,  covt  for  quiet  enjoymt,  witht  inter- 
ruption by  the  lessors,  or  the  sd  C,  D.,  &  E.,  or  any  of  them, 
their  or  any  of  their  hrs,  exs,  ads  or  assns,  or  any  pson  claimg 
under  them  or  any  of  them.  Provo  for  re-entry :  Power  to 
lessee  to  determine  lease  on  givg  notice  to,  the  lessors,  or  any  of 
them.  Provo,  that  until  the  sd  A.  &  B.,  their  hrs  &  assns,  shl 
require  paymt  of  the  sd  rent  to  them,  &c.,  as  in  the  last  form, 
the  sd  rent  shl  be  pd  to  the  sd  G.  &  D.,  their  hrs  &  assns,  in 
case  they  shl  have  given  or  left  such  a  notice  for  paymt  thof 

(h)  See  notes  to  last  form. 
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to  them,  &  if  not,  then  to  the  sd  E.,  his  hrs  &  assns,  &  that 
the  rect  of  the  psons  or  pson  to  whom  the  sd  rent  shl  for  the 
time  being  be  payable  under  the  provons  lastly  hinbfe  contd 
shl  be  a  good  dischge  for  the  same.  Further  provo  that  any 
licence,  consent,  &c.,  as  at  end  of  lust  form. 

XIX.  Parties,  A,,mtgor,  hinafter  called  the  lessor,  wch  ex- 
pression, &c.,  as  in  form  xvii.,  1 ;  B.,  lessee,  hinafter,  &c.,  2; 
WiTNETH,  conson,  the  lessor  by  virtue  of  [the  Convcg  &  Law  of 
Ppty  Act,  1881  (d),  &]  every  power  enablg  him  in  this  behalf 
doth  hby  demise,  peels,  habendum,  reddendum  gently,  corts  by, 
lessee,  tvith,  lessor,  poiver  for,  lessor,  to  re-enter,  corts  by,  lessor, 
to  insure,  dc.,  d-  for  quiet  enjoymt.  Power  to  lessee  to  deter- 
mine lease  on  givg  notice  to,  lessor. 

XX.  Parties,  A.,  lunatic,  **  a  pson  of  unsound  mind  actgby 
B.,  of,  &c.,  the  committee  of  his  este,''  if  not  found  lunatic  by 
inquisition,  say,  "  a  pson  of  unsound  mind  not  so  found  by 
inquisition  actg  by  B.,  the  pson  appted  to  exercise  powers 
of  a  committee  of  his  este,''  hinafter  called  the  lessor,  wch 
expression,  &c.,  1 ;  C, hinafter  called  the  lessee,  wch  expression, 
&c.,  2.  Recite  order  enablg  the  lease  to  be  granted.  Approval  of 
master,  see  p.  576  :  Witneth,  conson,  the  lessor  actg  by  the 
sd  B.  as  afsd,  doth  hby  demise,  peels,  habendum,  reddendum, 
corts  by,  lessee,  with,  lessor,  poicerfor,  lessor,  to  re-enter,  corts 
by,  lessor  (e),  with,  lessee.     Power  to,  lessor,  to  re-enter, 

XXI.  Parties,  A.,  parson,  hinafter  called  the  lessor,  wch 
expression  shl  include  his  succors  &  assns,  where,  &€.,  1 ; 
Ecclesiastical  Commrs,  **  hinafter  called  the  Commrs"  2;  B., 
patron  of  the  sd  rectory,  8  ;  C,  lessee,  hinafter,  &c.,  4  ;  conson, 
Witneth  the  lessor  by  virtue  of  the  powers  &  provons  contd  in 
the  Ecclesiastical  Leasg  Acts,  &  of  all  other  powers  him  enablg 
with  the  consent  &  approval  of  the  Commrs,  &  with  the  consent 
of  the  sd  B.,  as  such  patron  as  afsd  testified  by  their  resply  being 

(c)  See  p.  710,  note ;  p.  856,  note.  As  regards  leases  under  the  C.  A^ 
1881 ,  8.  18,  although  the  lessor  has  not  the  legal  reyersion,  the  lease  wiU 
operate  as  if  the  mortgagee  had  joined  in  it,  and  the  ooyenants  will  run 
with  the  land ;  see  Municipal,  Sfc,  Society  y.  Smith,  22  Q.  B.  D.  70.  That  tbs 
mortgagor  may  lease  to  a  trustee  for  himself,  see  Sevan  ▼.  RaJbgood,  IJ.  & 
H.  222. 

(d)  The  reference  to  tjie  Act  is  not  necessary ;  and  if  it  is  desired  not  to 
disclose  the  fact  that  the  property  is  in  mortgage,  wiU  be  omitted. 

(•)  As  to  coyenants  by  lunatics,  see  p.  676,  note.    As  to  registered  land, 
see  L.  T.  A,  1875,  s.  88. 
(/)  See  p.  710,  note. 
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pties  to  &  executg  these  psnts  doth  hby  demise  unto  the  lessee, 
pcelSf  formg  pt  of  the  glebe  lands  of  or  belongg  to  the  sd 

rectory  of ,  habendum,  reddendmn  (g),covts  by  lessee,  with  the 

lessor,  &  also  by  way  of  septe  covt  with  the  Commrs,  their 
succors  &  assns,  covt  by  lessor,  for  himself  &  his  succors,  but 
not  so  as  to  bind  himself,  his  hrs,  exs,  or  ads,  for  the  acts  of 
his  succors  or  their  assns,  foj'  quiet  enjoymt.  Provo,  that 
as  betn  the  Commrs  &  any  incumbent  of  the  sd  rectory  it 
shl  not  be  compulsory  on  the  Commrs  to  take  pcdgs  to  en- 
force the  observce  or  pfurmce  of  any  of  the  covts  on  the  pt 
of  the  lessee  hinbfe  contd,  but  that  it  shl  be  entirely  dis- 
cretionary with  them  to  take  such  pcdgs  or  not  as  they  may 
think  pper. 

xxn.  Parties,  A.  &  B.,  two  of  the  ptners  in  the  firm  of ,  Lease  by 

hinafter  called  the  lessors,  wch  expression,  &c.,  1 ;    C,  the  *^°  p*^" 
remaing  ptner  in  the  sd  firm,  hinafter  called  the  lessee,  wch  firm  to  the 
expression,  &c.,  2 :  Witneth,  consort,  the  lessors  do  hby  demise  IJJ^^er^ 

—   trust  for 

(y)  For  a  mining  lease  insert  "  AoRMT  that  all  rents,  royalties,  Or   *^®  ^™ 

sums  of  moy  hby  reserved  &  made  payable  other  than  the  sd 
surface  &  way-leave  rents  shl  be  payable  &  pd  to  the 
Commrs  as  if  they  were  the  sole  lessors  of  the  premes  hby 
demised  or  to  their  receivers  for  the  time  bein<?,  eir  at  their 
office  in  London  or  at  such  other  place,  not  being  more  than 
20  miles  from  the  demised  lands,  as  the  Commrs  shl  from 
time  to  time  in  writg  appt,  &  that  the  sd  surface  &  way-leave 

rents  shl  be  pd  to  the  lessor.*'  The  covenant  as  to  compensation 
for  surface  damage  wiU  be  to  pay  **  on  the day  of in  every 

yr  to  the  lessor  for  the  benefit  of  him  &  his  tenants,*'  and  wiU 
b  foUowed  by  a  proviso  **that  any  compenson  that  shl  be  pay- 
able in  respect  of  permanent  damage  shl  be  paid  to  the 
Commrs.**  Proi'o,  that  if  any  pcdgs  shl  be  taken  by  the 
Oommrs  upon  or  in  relon  to  any  covt  reservon  act  matter  or 
thing  hrin  contd,  no  objection  shl  be  taken  or  made  by  any 
pson  on  the  ground  that  the  Commrs  have  or  had  no  este  or 
intt  in  the  premes  in  reversion  expectant  on  the  determon  of 
this  demise. 

(h)  Under  the  C.  A.  1881,  s.  50  (and  s.  2,  making  the  word  "convey  "  Case  of  one 

include  '*  lease "),  a  lease  of  freeholds  might  be  granted  by  one  or  more  of  lessors 

persons  to  himself  or  themselyes  jointly  with  another  or  others ;  but  neither  J^^^S  ^*o 

under  this  enactment  (which  does  not  apply  to  leaseholds),  nor  under  22  k  ^"^^ 
23  Vict.  c.  35,  s.  21  (which  applies  to  leaseholds,  but  only  to  assignments). 
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unto  the  lessee,  peels,  habendum,  reddendum,  usual  Ussees'  covis, 
[^And  not  to  assn,  underlet,  or  pt  with  the  posson  of  the  sd 
premes,  or  any  pt  thof,  or  permit  the  same  to  be  used  or 
occupied  by  any  pson    or    psons    whomsr,    except    the  sd 

firm  of  ,  u'itht  licence,  &  that  the  sd  premes  shl  not  at 

any  time  durg  the  sd  term,  witht  such  licence  as  afsd,  be  used 
for  any  business,  trade,  or  ppose  other  than  the  business  of 

now  carried  on  by  the  sd  firm] :  Power  of  re-entry  on 

non-paymt  of  rent  or  breach  of  covt  [or  in  case  the  sd  ptnp 

firm  of ,  or  their  assns  for  the  time  being,  benefly  entled 

to  these  psnts  shl  become  bkpt,  or  enter  into  any  arrangemt 
or  composon  with  their  credors  under  the  provons  of  any 
bkptcy  act  or  orwise,  or  suffer  the  sd  premes  or  any  pt  thof,  to 
be  taken  in  exon].  Govts  by  lessors  for  quut  enjoymt.  Power 
to  the  lessee,  with  the  consent  or  concurrce  of  the  sd  ptnp  firm 

of ,  or  the  psons  or  pson  for  the  time  being  benefly  entled 

to  these  psnts,  to  determine  tlie  lease  on  givg  six  months^  notice, 
Provd  always,  &c.,  that  the  lessee  shl  stand  possed  of  the  sd 

premes  hby  demised  in  trust  for  the  sd  ptnp  firm  of  ,  k 

their  assns,  &  permit  the  sd  firm  &  their  assns  to  occupy  k 
enjoy  the  sd  premes  as  pt  of  their  ptnp  este,  or  orwise,  accdg 
to  their  benefl  este  &  intt   thrin   [subjt   &    witht   prejudice 


Deed  poll 
by  lessees 
declaring 
that  the 
lease  was 
granted  in 
tnist  for  a 
partner- 
ship firm, 
consisting 
of  them- 
seWes  and 
the  lessors. 


can  an  underlease  be  so  jjp^anted.  Even  in  the  case  of  freeholds  the  lease  in 
this  form  should  be  avoided,  to  prevent  questions  as  to  the  operation  of  the 
covenants  and  the  lessor's  remedies ;  the  proper  course  is  to  grant  it  to  a 
trustee  (see  the  Partnership  Act,  1890  (63  &  54  Vict.  c.  39,  s.  20  (2)  ),  as  in 
the  above  form ;  the  trust  being  declared  in  the  lease  itself,  or,  if  it  is  desired 
that  the  interest  of  the  firm  should  not  appear  on  the  title,  by  a  separate 
deed,  as  in  the  following  form  ;  the  trustees  would,  of  course,  have  the  right 
of  indemnity  without  express  declaration  : — 

**  To  ALL  TO  WHOM  THESE  PSNTS  shl  como,  A.  &  B.,  of  the 

firm  of send  greetg  {Recite  lease  of  even  date  from  C.  dt  D- 

to  A.  cC-  BJ\,  And  whas  the  sd  A.,  B.,  C,  &  D.  carry  on  in  co- 

ptnp  togr  the  business  of under  the  style  of <fe  Co., 

&  the  sd  lease  was  grted  by  the  sd  G.  &  D.  to  the  sd  A.  &  B. 
for  the  benefit  of  the  sd  ptnp  firm,  &  the  names  of  the  sd  A. 
&  B.  were  used  thrin  as  trees  for  the  sd  firm :  Now  thesb 
PSNTS  WITS  that  the  sd  A.  &  B.  do  hby  declare  that  they  k 
their  exs,  ads,  &  assns,  shl  stand  possed  of  the  premes  comprd 
in  the  sd  lease  of  even  date  hwith  in  trust  for  the  sd  ptnp  firm 
of &  Co.,  as  pt  of  the  capital  &  este  thof."     In  wits,  &c- 
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to  the  covt  or  condon  hinbfe  contd  agst  assnmt,  underlettg,  or 
partg  with  the  posson  of  the  sd  premes  witht  the  licence  of  the 
lessors  as  afsd],  &  that  the  lessee  shl  at  all  times  hrafter  be 
kept  fully  indemnified,  reimbursed,  &  saved  harmless  by  the 
sd  ptnp  firm,  or  their  assns,  agst  all  costs,  damages,  expses,  & 
losses  in  respt  of  the  sd  rents  hby  reserved,  &  the  covts,  agrmts, 
&  Condons  hrin  contd,  &  all  actions,  pcdgs,  &  liabilities  in 
respt  thof .     Power  to  appt  new  trees,  p.  406,  form  xix. 

xxni.  Parties,  A.,  B.,  &  C,  trees,  hinafter  called  the  lessors.  Lease  by 
wch  expression,  &c.,  1;  D.,  lessee,  hinafter,  &c.,  2;  the  sd  C,  ^^^^ 
3  :  WiTNETH,  that  in  conson  of  the  rents  &  covts  on  the  pt  of  power  with 
the  lessee  &  the  sd  C,  hinafter  reserved  &  contd,  the  lessors,  court  to* 
by  virtue  of  the  powers  contd  in  the  will  &  codl  dated,  &c.,  of  trustee  for 
Y.,  deced,  &  of  every  or  any  power  enablg  them  in  this  behalf  number 
<fe  in  psuance  of  an  order  of  the  High  Ct  of  Justice  made  in  <*)• 

the  Chancery  Divon  by  Mr.  Justice ,  dated,  &c.,  made  on 

a  summons  in  the  mre  of  the  trusts  of  the  sd  will  &  codl,  &; 
in  an  action,  &c.,  authorisg  &  approvg  of  the  grantg  of  this 
psnt  lease,  do  hby  at  the  reqt  of  ths  sd  C,  demise  unto  the 
lessee,  peels,  habendum  to,  the  lessee  nevs  in  trust  for  the  sd 
C,  his  exs,  ads,  &  assns,  reddendum,  &  the  lessee  doth  hby 
for  himself,  &  his  assns,  &  as  a  septe  covt  the  sd  G.  doth  hby 
for  himself,  &c.,  covt  with  the  lessors  in  mner  foUg,  &c., 
saying  throughout,  "  the  lessee  or  the  sd  C."  Covts  by  lessors 
with  the  lessee  &  also  as  a  septe  covt  with  the  sd  G.  in  mner 
foUg,  &c.,  saying  throughout,  "  the  lessee  or  the  sd  G."  Paiver 
to  the  lessee  or  the  sd  G.  to  determine  the  lease  at  the  end  of  the 

Jirst yrs  :  Provo  for  indemnity  of  lessee  by  C.  as  in  last 

form,  mutatis  mutandis, 

XXIV.  Parties,  A.  &  B.,  as  trees  of  the  will  of  K.  late  of  Agreement 
&c.,  or,  "of  an  indre  of  settlemt,  dated,  &c.,  &  made,  &c.,"  Joraleaae 

.  .  by  troflteeB 

hinafter  called  the  lessors,  wch  expression   shl  include  the  subject  to 
psons  or  pson  who  wd  for  the  time  being  be  entled  to  rece  the  p^y^  of 
rent   payable    under   any  lease  grted  psuant  to  these  psnts,  the  Court 
where  the  context  so  admits,  1 ;  G.,  lessee,  hinafter  called  the  settled 
tenant,  wch  expression,  &c.,  2.     Subjt  to  the  approval  of  the  Estates 

—  -       '  ~  an  action 

(a)  See  note  to  last  form.    As  to  the  necessity  for  the  sanction  of  the   W' 
Court  arising  from  the  lessee  being  one  of  the  trustees,  2  W.  &  T.  L.  C, 

p.  725,  notes  to  Fox  ▼.  Mcbckreth. 

(b)  The  necessity  for  an  application  to  the  Court  is  not  likely  often  to 
rise  in  futore,  having  regard  to  the  S.  L.  A.,  1882.    See  p.  708,  note. 
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High  Ct  of  Justice  being  obtd  as  hinaftr  mentd,  the  lesBors 
agree  to  grt,  &  the  tenant  agrees  to  take  a  lease,  &c.,  accdg  to 
the  form  of  lease  contd  in  the  schdle  hto,  or  with  such  varions 
as  may  be  assented  to  by  both  pties,  ad<1g  any  other  usual 
claiises  well  may  he  appropriate.  An  applicon  shl  forthwith 
be  made  by  the  lessors  to  the  Chancery  Divon  under  the 
Settled  Estates  Act,  1877,  or,  "in  an  action  of  — 


r. 


being  an  action  for  the  admon  of  the  este  of  the  late  X.,"  for 
the  sanction  of  the  ct  to  the  sd  lease,  &  in  case  such  sanctioa 
cannot  be  obtd  to  such  lease,  eir  in  the  form  given  in  the  schdle 
hto,  or  with  such  varions  as  may  be  assented  to  by  both  pties, 

on  or  bf ore  the day  of next,  or  within  such  extended 

time  as  shl  be  agrd  to  by  both  pties,  then  this  agrmt  shl 
become  void  save  &  except  the  provons  as  to  costs  hinafter 
contd.  The  costs  of  the  lessors  &  tenant  as  betn  solor  &  client 
of  &  incidental  to  this  agrmt  &  the  negotions  preliminary  thto, 
&  the  sd  applicon  to  the  ct  (whether  the  same  is  grted  or  not),. 
&  the  sd  lease  &  counterpt  shl  be  borne  by  the  tenant  &  the 
costs  of  the  lessors  shl  be  pd  to  them  or  their  solor  by  the 
tenant  on  demand.     Schdle, 

XXV.  Parties^  A.,  lessor,  hinafter,  &c.,  1 ;  B.,  lessee,  hin- 
after, &c.,  2;  C.  &  D.,  hinafter  called  the  guarantors,  3: 
WiTNETH,  in  conson,  &c.,  rent  dk  covts  by  lessee,  &  of  the  covt 
by  the  guarantors  hinafter  contd,  demise,  peels,  habendum, 
reddendum,  covts  by  lessee,  power  of  re-entry,  iC  corts  by  lessor. 
And  the  guarantors  at  the  reqt  of  the  lessee  &  in  conson  of 
the  lease  &  grt  hinbfe  contd,  do  hby  jtly  &  sevlly  covt  & 
guarantee  with  &  to  the  lessor  that  the  lessee  shl  at  all  times 
duly  pay  the  rents  hby  reserved  in  the  mner  &  at  the  respive 
times  hinbfe  apptd  for  the  paymt  thof :  And  also  duly  pform 
&  observe  all  the  covts  on  the  pt  of  the  lessee  &  condons  hrin 
contd ;  And  that  the  guarantors  resply,  &  their  respive  hrs, 
exs,  or  ads,  will  at  all  times  hrafter,  pay  &  make  good  to  the 
lessor  on  demand,  all  losses,  costs,  damages,  &  expses  occasd 
to  him  by  the  non-paymt  of  the  sd  rents  or  any  pt  thof,  or  the 
breach,  non-pformce,  or  non-observce  of  any  of  the  sd  covts  4 
condons  on  the  pt  of  the  lessee:  And  further,  that  any 
neglect  or  forbearce  on  the  pt  of  the  lessor  in  enforeg  or  the 
givg  time  by  him  to  the  lessee  for  paymt  of  the  sd  rents,  or 
any  pt  thof,  or  the  pformce  or  observce  of  any  of  the  sd  covts- 
&  condons,  shl  not  in  anywise  rele  the  guarantors  or  eir  of 
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them,  their  or  eir  of  their  hrs,  exs,  or  ads,  in  respt  of  their  or 
his  liability  under  the  covt  or  guarantee  on  their  or  his  pt 
hinbfe  contd. 


XXVI. 

AGREEMENT  /or  Ybably  Tenancy  of  a  smaU  plot  of 
Land  at  a  Nominal  Bent,  so  as  to  Prevent  a  Title 
being  Acquired  under  the  Statutes  of  Limita- 
tion (a). 

Parties,  A.,  hinafter  called  the   landlord,  1 ;   B.,   hinafter  parties, 
called  the  tenant,  2 :  Whby  it  is  acknowed  &  agrd,  that  the  Agieement 
plot  of  ground  situate,  &c.,  now  in  the  occupon  of  the  tenant  t^^cy. 
is  &  shl  continue  to  be  occupied  by  the  tenant  &  his  assns  as 
tenants  from  yr  to  yr  to  the  landlord,  his  hrs  &   assns,  the 
owners  for  the  time  being  of  the  freehd  thof ,  at  a  yrly  rent  of 

one  shillg  if  demanded,  payable  on  the day  of in 

every  yr,  such  tenancy  to  be  considered  as  having  commced  on 

the day  of ,  &  to  be  determinable  by  eir  pty  at  any 

time,   on   givg  one  calr  month's  written  notice  to  the  other 
pty.     In  wits,  &c. 


xxvn. 

DEED  extending  Term  of  lease  by  endorsement  (b). 

Parties,  A.,    1 ;  B.,    2 :    Whas   the   residue   of   the   within  Recitals. 

mentd  term  of yrs  is  now  vested  in  the  sd  B.,  subjt  to  Residue  of 

the  paymt  of  the  rent  &  pformce  of  the  lessee's  covts  reserved  les^"* 
by  &  contd  in  the  within  written  lease :  And  whas  the  revon  Reversion 
in  fee  expectant  on  the  determinon  of  the   sd   term   is  now  ***  ^®*»«<*'*- 
vested  in  the  sd  A. :  And  whas  the  sd  A.  has  agrd  with  the  sd  Agreement. 

B.  to  demise  to  him  the  within  mentd  &  hds  for  the 

farther  term  of yrs,  to  commence  on  the day  of , 

(a)  A  mere  acknowledgment  that  the  piece  of  land  is  held  under  a  tenancy   ]^[ode  of 
at  wiU,  is  not  enough,  having  regard  to  3  &  4  Will.  IV.  c.  27,  8.  7.      It   prerentingl 
should  be  from  year  to  year,  reserving  a  nominal  rent  and  requiring  short   Statute 
notice  to  determine  it,  and  one  payment  of  rent  should  be  actually  made   I'unning. 
and  a  receipt  taken  having  regard  to  the  8th  section  of  the  Act,  as  it  might 
be  contended  that  the  demise,  though  in  writing,  is  not  a  valid  demise 
within  the  Statute  of  Frauds  until  rent  has  been  accepted  under  it. 

(6)  It  is  better,  whenever  the  case  admits,  to  grant  a  fresh  lease  in 
posseesion,  on  the  surrender  of  the  former  lease. 
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Wit- 

neaseth. 

Demise. 
Pftieels. 


Hftben- 
dum. 


Mutoal 
corenant 
to  perform 
covenants 
of  lease. 


Proviso  for 
determina- 
tion by  re- 
entry. 


i.e.,  the  expiron  of  existg  term,  at  the  rent  &  sabjt  to  the  coTts 
&  provons  hinafter  reserved  <fc  expd:  NOW  THIS  INDBE 
WITNETH  that  in  conson  of  the  rent  hinafter  reserved,  k  the 
covts  by  the  sd  B.  hinafter  contd,  the  sd  A.  doth  hby  demise 

unto  the  sd  B.,  All  the hds  &  premises  comprd  in  k 

demised  by  the  within  written  indre,  subjt  to  the  like 
exceptions  &  reservons  as  are  thrin  contd ;  Habendum,  p»  678, 

from  the  sd day  of ,  subjt  to  &  under  the  like  rent  4 

payable  at  the  like  times  &  in  like  manner  as  the  rent  reserved 
by  the  within  written  indre,  &  subjt  to  the  like  covts  &  agrmts 
on  the  pt  of  the  lessee,  &  the  like  proven  for  re-entry  in  case 
of  non-pa3rmt  of  rent  or  breach  of  covt,  or  the  happeng  of  any 
of  the  other  events  in  the  within  written  indre  in  that  behalf 
mentd,  &  with  the  benefit  of  the  like  covts  &  agrmts  on  the  pt 
of  the  lessor,  &  subjt  to  &  with  the  like  provons  &  condons  in 
all  respts  as  are  in  the  within  written  indre  contd,  in  like  mner 
as  if  all  such  covts,  agrmts,  condons,  &  provons  had  been  hrin 
repeated,  with  such  modificons  only  as  the  diffces  in  the 
names  of  the  pties  &  in  the  term  of  the  lease  &  other  circes 
may  require :  And  the  sd  A.  doth  hby  for  himself,  his  hrs,  exs, 
ads,  &  assns,  covt  with  the  sd  B.,  &  the  sd  B.  doth  hby  for 
himself,  his  hrs,  exs,  ads,  &  assns,  covt  with  the  sd  A.,  that  he, 
the  sd  respive  covtg  pty,  his  hrs,  exs,  ads,  or  assns  resply,  will, 

durg  the  sd  term  of yrs,  pform  <fc  observe  all  such  covte, 

agrmts,  &  provons  as  af  sd,  wch  on  his  or  their  respive  pt  are 
or  ought  to  be  pf ormed  &  observed :  Provd  always,  &  it  is 

hby  agrd  that  if  the  term  of yrs  grted  by  the  within 

written  indre  shl  be  determined  by  virtue  of  the  condon  or 
proven  for  re-entry  thrin  contd,  then  these  psnts  shl  become 
absolutely  void.     In  wits,  &c. 


BELEASE  hy  Lessobs  o/*  Breach  o/"  Covenant  (c). 

Parties,  A.  &  B.,  lessors  (hinafter  called  the  lessors),  1 ;  C. 
Becicals.      &  D.,  lessees  (hinafter  called  the  lessees),  2.     Recite  lease, 


(c)  Prior  to  22  &  23  Vict.  c.  36,  a.  1,  a  defeasanoe  to  revive  the  oondxtioii 
of  re-entry  would  have  been  necessary. 
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refer rg  to  covt  broken.  And  whas  the  premes  comprd  in  the 
sd  lease  are  now  vested  in  the  lessees :  And  whas  it  has 
recently  been  discovered  that  by  some  inadvertce  or  neglect 
on  the  pt  of  the  lessees  a  breach  of  the  covt  contd  in  the  sd 
lease  for,  &c.,  has  been  committed  whby  a  rt  of  action  &  also 
of  re-entry  has  or  may  have  arisen  to  the  lessors :  And  whas 
the  lessors  have  agrd  to  exte  the  rele  hinafter  contd,  subjt  nevs 
to  the  provo  hinafter  contd.  NOW  THIS  INDRE  WITNETH,  Wit- 
that  in  psuance  of  the  sd  agrmt  the  lessors  do  hby  rele  &  waive  ^^ 
all  rt  &  title  of  action,  re-entry  &  forfeiture,  claims  &  demands 
whatsr  wch  they  the  lessors,  or  eir  of  them,  now  have,  or  has 
or  might  have  agst  the  lessees  or  any  pson  or  psons  claimg 
under  or  by  virtue  of  the  sd  lease  for  or  by  reason  of  any 
breach,  non-obseiTce  or  non-pformce  htofore  committed  or 
suffered  of  the  sd  covt,  or  any  other  covt  or  agrmt  on  the  pt  of 
the  lessees  contd  in  the  sd  lease  ;  And  also  do  &  each  of  them 
doth  ratify  &  confirm  the  sd  lease.  Provd  always  that  nothing  Proviso. 
hinbfe  contd  shl  prejudice  or  affect  any  of  the  rts  or  remedies 
of  the  lessors  under  the  covts  &  condon  of  re-entry,  &  other 
Condons  &  provons  of  the  sd  lease  in  respt  of  any  future  breach 
of  any  of  the  covts  or  agrmts  on  the  pt  of  the  lessees  thrin 
contd.     In  wits,  &c. 


DEED  confii'miug  a  Forfeited  Lease  icith  a  Modification 
in  the  covenants  d'  condition  of  re-entry  (a). 

Parties,  A.,  hinafter  called  the  lessor,  wch  expression,  &c., 
see  p.  678,  1 ;  B.,  hinafter  called  the  lessee,  wch  expression, 
&c.,  2  :  Recite  lease  from  A.  to  B.,  contding  a  covt  by  the  lessee  Recitals. 
to  insure  d'  rebuild.     That  j^reines  were  uninsured,  d  destron  of 
bldg  by  fire,  d  that  it  had  not  been  rebuilt :  And  whas  the  lessor  Breach  of 
is  advised  that  a  breach  of  the  sd  covts  for  the  insce  &  rebldg  covenant. 


(a)  See  note  to  last  Precedent.    If  the   confirming  party  has  only  an    Mode  of 
equitable  right  to  impeach  the  lease,  and  no  legal  estate,  a  mere  confirma-   ooniirming 
tion  without  a  formal  demise  would  probably  suffice.    As  to  the  confirma^   leases. 
tion  of  leases,  see  12  &  13  Vict.  c.  26;   13  Vict.  c.  17;  and  as  to  limited 
owners,  see  the  S.  L.  A.,  1882,  s.  12  (iii.). 
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ot  thd  sd  messe  has  occarred,  in  respt  who!  he  is  entled  to 

recover  damages  under  such  respive  covts,  &  to  enforce  the 

i^groement.  power  of  re-entry  contd  in  the  sd  lease :  And  whas  an  arrangemt 

has  been  come  to  betn  the  lessor  &  lessee  that,  in  conson  of 

the  sum  of  £ to  be  pd  by  the  lessee  to  the  lessor,  the 

lessee  shl  be  dischged  from  all  liability  to  rebuild  the  sd  messe, 

&  that  the  sd  lease  shl  be  confirmed  with  such  modificons  as. 

Wit-  are  hinafter  expd  :  NOW  THIS  INDRE  WITNETH  that  in 

^^^  '       psuance  of  such  arrangemt,  &  in  conson  of  the  premes  &  of 

the  sum  of  M now  pd  by  the  lessee  to  the  lessor,  rect,  the 

ConOrma-  lessor  doth  hby  confirm  unto  the  lessee,  All  &  singb  the 
Parcels.  premes  comprd  in  &  demised  by  the  sd  indre  of  lease:  To 
Habendum  HOLD  the  Same  Unto  the  lessee,  for  the  residue  of  the  sd  term 
to  lessee,     ^f y^g^  q^  other  the  term  &  intt  now  vested  in  him, 

dischged  from  all  liability  to  rebld  the  sd  niesse,  but  subjt  to 

the  sd  yrly  rent  of  £ ,  &  to  the  covts  &  agrmts  on  the  pt 

of  the  lessee  &  condons  contd  in  the  sd  lease,  save  and  except 
the  covts  for  the  insce,  repair,  &  mtce  of  the  sd  premes,  k 
the  Condon  of  re-entry  on  breach  of  such  respive  covts,  so  far 
as  relates  to  the  insce  &  rebldg  of  the  sd  messe.  Cort  by  lessor 
for  quiet  enjoymt  by  lessee  on  paymt  of  rent  dt  pformce  of  carts 
Belease  by  of  lease,  **  as  hby  modified."  And  the  lessor  doth  hby  rele  the 
lessee  from  the  sd  covts  for  the  insce  &  rebldg  of  the  sd  messe, 
&  from  all  rts  of  action,  claims,  &  demands,  wch  the  lessor 
now  has  in  respect  of  any  past  or  existg  breach  of  such  covts» 
but  so  that  the  covts,  <fe  prove  or  condon  of  re-entry  for  breach 
of  covt,  contd  in  the  sd  lease,  shl  in  all  other  respts  remain  in 
full  force,  &  unaffected  by  these  psnts.     In  wits,  &c. 


XXX. 

CONFIEMATION  by  Tenant  in  Tail  on  his  coming  of 
cufe  of  a  Voidable  Mining  Lease  granted  by  the 
Tenant  for  Li)e  (6). 

Parties,  A.,  tenant  for  life,  1  ;  B.,  tenant  in  tail,  2;  C,  lessee^ 

Recitals.      8.     Recite  will  devisg,  intei'  alia,  the  lands  and  hds  descdin  the 

indre  of  lease  hinafter  recited,  &  the  mines  &  minis  thrin,  to 

(b)  See  note  to  last  Precedent, 
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the  use  of  A.  /oi*  life,  remr  to  his  eldest  son  in  tail^  dc  containg  a 
power  ofleasg  mines  for  twenty-one  yrs.  Death  oftesUn'  dc  proof 
of  his  will,  Vcridable  lease  grted  by  tenant  for  life  to  lessee, 
settg  out  the  peels  fully,  with  the  powers,  liberties,  privileges,  & 
easemts  thrm  expd,  &  subjt  to  the  exceptions,  reservons,  & 
stipulons  thrin  contd,  set  out  the  habendum  fully,  at  &  under 
the  rents  &  royalties  by  the  sd  indre  of  lease  reserved,  &  sabjt 
to  the  covts  by  the  lessee  &  provons  in  the  same,  indre  contd, 
&  the  sd  lease  contains  divers  covts  on  the  pt  of  the  lessee  & 
other  provons  :  And  whas  the  sd  B.  is  the  eldest  son  of  the  sd  Tenant  in 

A.,  &  attned  his  age  of  twenty-one  yrs  on  the day  of  "**• 

:  And  whas  the  sd  B.,  in  the  belief  that  the  sd  lease  is  A|preement» 

benefl  to  owners  of  the  hds  devised  by  the  sd  will  lately  agrd 
to  confirm  the  same,  recite  disentailg  deed  under  uch  hds  in  lease 
noxo  stand  limd  to  sueh  uses  as  A.  lO  B.  shl  jtly  appt,     NOW  Wit- 
THIS  INDRE,  &c.,  the  sd  A.  &  B.,  in  exercise  &  exon  of  the  "^*^- 
power  or  authority  contd  in  the  last  recited  indre,  &  of  every 
other  power  or  authority  enablg  them,  do,  &  each  of  them 
doth,  hby  appt,  &  also  grt,  demise,  and  confirm  unto  the  sd  C,  Demise. 
All  &  siNOB,  the  coal  works,  colliery,  mines,  beds  &  veins  of  Parcels, 
coal  &  cannel,  pees  or  peels  of  land,  rts,  liberties,  powers, 
easemts,  &  appurts,  by  the  sd  lease  appted  or  grted,  or  expd  to 
be  appted  or  grted,  except  nevs  &  reservg  &  subjt  to  such 
exceptions,  reservons,  condons,  &  restrons,  as  in  such  indre 
of  lease  are  expd  :  To  hold  the  same  premes  (subjt  as  afsd),  Hftbendum 

Unto  the  sd  C,  as  from  the day  of ,  the  day  of  the       ^"^' 

commencemt  of  the  lease,  for  the  term  of ^yrs:  Paying  thfor  ^^ 

such  rents,  royalties,  &  sums  of  moy  as  would  have  been  pay-  tion  of 
able  in  respt  thof  under  the  sd  indre  of  lease,  if  such  lease  had 
been  a  valid  demise  during  the  term  thby  grted,  covts  by  C. 
with  A.  d'  also  with  B.,  d'  by  A.  d  B,  with  C,  **  that  all  &  singr 
the  covts,  agrmts,  provons,  &  stipulons  in  the  sd  lease  contd 

shl  apply  &  be  deemed  to  apply  to  the  term  of yrs  hby 

grted,  &  to  these  psnts,  &  shl  be  read  &  construed  &  have 
effect  in  all  respts  as  if  the  sd  lease  had  constituted  a  valid 

demise  for  the  sd  term  of yrs  of  the  premes  hby  appted, 

grted,  or  demised,  &  as  if  the  same  covts,  agrmts,  provons, 
&  stipulons  had  been  repeated  &  contd  in  these  psuts,  Covt  by 
A.  d  B.  agnst  incumbces,  p.  699,  d  for  quiet  enjoy  nit,  p.  822. 
In  waTs,  &c. 
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Parties. 


Recitals. 


Agreemont 
for  par- 
cbase  of 
increased 
ground 
rents. 


Stamp. 


AGREEMENT  Supplemental  to  a  Building  Agreement, 
by  which  the  Lessor  purcliases  Improved  Ground 
Rents  before  the  leases  are  granted  (a). 


AGRMT  made  the 


day  of 


betn  A.,  of  &c., 


hinafter  called  the  lessor  of  the  one  pt,  &  B.,  of  &c.,  buildn, 
hinafter  called  the  lessee,  of  the  other  pt,  supplemental  to  an 
agrmt,  dated,  &c.,  made  between  the  samepties,  hinafter  refdto 
as  the  bldg  agrmt.  Whas  it  has  been  agrd  that  in  conson  of 
the  immediate  paymt  by  the  lessor  to  the  lessee  of  the  sum 

of  £ ,  the  sum  of  £ p.a.  shl  be  added  to  the  total  amt 

of  the  ground  rents  payable  under  the  sd  bldg  agrmt  in 
mner  hinafter  expd,  &  that  the  terms  of  the  same  agrmt  shl 
be  orwise  varied  as  hinafter  provd :  Now  ir  is  hby  agreed  as 
follows : — 

1.  In  conson  of  the  sum  of  £ pd  by  the  lessor  to  the 

lessee  upon  the  signature  of  this  agrmt  (the  rect,  &c.)  the  total 
rents  to  be  payable  by  the  lessee  or  his  nominees  in  respt  of 
the  land,  houses,  &  premes  compd  in  the  sd  bldg  agrmt  shl  as 

from  the day  of ,  be  increased  by  the  sum  of  £ 

p.a.,  makg  the  total  aggregate  yrly  rent  so  payable  (inclusive 
of  the  rents  reserved  by  the  leases  for  the  time  being  actually 

grted)  as  follows  (that  is  to  say),  from  the day  of ,  to 

the day  of ,  the  yrly  rent  or  sum  of  £ ,  &c.,  & 

from  the day  of ,  durg  the  remr  of  the  term  of  99  yrs 


mentd  in  the  bldg  agrmt,  the  yrly  rent  or  sum  of  £ , 

the  sd  increased  rents  to  be  reserved  &  made  payable  at  the 
like  times  &  in  like  mner  as  provd  by  the  bldg  agrmt  with 
respt  to  the  rents  thby  made  payable. 


(a)  Ad  to  making  an  agreement  supplemental,  see  p.  2,  note.  An  agree* 
ment  of  this  kind  has  hitherto  (it  is  believed)  been  treated  in  practice  as 
requiring  only  a  6d.  agreement  stamp ;  but  a  question  has  been  raised  as  to 
whether  it  does  not  require  an  ad  valorem  conveyance  stamp  on  the  snm  paid 
by  the  lessor  for  the  purchase  of  the  improved  grround  rents,  either  as  a 
transfer  on  sale  under  s.  60  of  the  Stamp  Act,  1891,  or  as  a  contract  for  sale 
under  s.  69  of  the  Act ;  it  would  seem,  however,  to  be  a  mere  modification 
of  the  original  agreement,  and  if  read  into  that  agreement  it  amountB 
merely  to  a  reservation  to  the  lessor  out  of  his  own  property,  so  as  not  to 
subject  it  to  any  extra  stamp  duty. 

Notice  of  the  agreement  should  be  endorsed  on  the  original  agreement 
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2.  The  increased  rents  to  be  payable  in  respt  of  the  leases  ^^ode  of 

DRTDUOOt 

remaing  to  be  grted  shl  be  apportioned  betn  such  leases  in 
such  niner  as  shl  be  approved  by  the  lessor  or  his  surveyor, 
who  shl  also  (if  deemed  material)  determine  what  proportion 
of  the  rent  reserved  on  each  lease,  shl  be  deemed  pt  of  the  sd 
addonal  rent  of  £ . 

8.  The  provons  of  the  sd  bldg  agrmt  whby  it  was  provd  As  to 
that  when  the  whole  of  the  ultimate  aggregate   rent  thby  j^^of 
reserved  should  have  been  seed,  the  lessee  shd  be  entled  to  a  land  at  a 
lease  or  leases  of  the  land  remaing  undemised  togr  with  any  rent. 

house  or  houses  erected  thron,  at  the  rent  of  £ ,  shl  take 

effect  &  be  applicable  when  &  so  soon  as  the  whole  of  the  sd 

increased  ultimate  rent  of  £ shl  have  been  seed  by  leases 

actually  grted  &  not  bfe. 

[4.  The  sd  sum  of  £ pd  by  the  lessor  to  the  lessee  Sam  paid 

as  afsd  shl  until  the  sd  total  ultimate  yrly  rent  of  £ shl  ^  }^® 

have  been  seed  to   the  lessor  by  leases  actually  grted,  be  charge  (a). 
deemed  to  be  in  the  nature  of  a  loan  to  the  lessee,  &  shl  be  a 
charge  on  the  intt  of  the  lessee,  under  the  sd  bldg  agrmt  as 
hby  modified.] 

5.  Except  so  far  as  the  same  is  hby  modified,  &  subjt  to  Building 
the  modificons  hby  made,  the  bldg  agrmt  shl  remain  in  full  ^^^*^* 
force,  &  shl  be  treated  as  incorpd  with  this  agrmt  so  as  to  to  remain 
operate  in  like  mner  as  far  as  may  be  as  if  the  sd  increased  "^  °"^' 
rents  had  been  origUy  reserved  thby. 

6.  And  the  lessee  hby  declares  that  he  has  not  done  or  Declaration 
suffered  or  been  party  to  anything  whby  his  intt  under  the  ?8*"»*^ 
bldg  agrmt  is  or  can  be  in  any  way  incumbered,  or  whby  he  is  brances. 
prevented  from  enterg  into  this  psnt  agrmt,  or  from  givg  a 

good  dischge  for  the  sd  sum  of  £ .     In  wits,  &c. 


(a)  Qu :  whether  this  clause  would  not  make  the  agreement  chargeable 
with  a  mortgage  stamp. 
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Additional 
covenant 
by  lessee. 

Additional 
power  to 


Lease  to 
have  effect 
subject  to 
▼ariations. 


DEED  ALTERING  the  Covenants  of  a  Mining  Lease,  aTid 
giving  New  Powbbs  to  the  Lessee,  by  endorsement. 

Parties f  the  within  named  A.,  lessor ,  hinafter,  (fee,  1 ;  the 
within  named  B.,  lessee^  hinafter,  <fec.,  2.     Mutual  Govts, 

1.  The  lessee  shl  forthwith  open  &  commce  workg  the 

vein  on  the  lands  demised  by  the  within-written  indre,  &  shl 
continue  diligently  to  work  the  same. 

2.  NoTWG  the  provons  within  contd  it  shl  be  Iful  for  the 
lessee,  so  long  as  he  shl  diligently  work   the  within  mentd 

vein,  to  deposit  on  the   sd    lands  all  spoil  or  rubbish 

wch  may  be  dug  or  raised  from  or  wrought  on  any  pt  of  the 
sd  lands,  or  on  or  from  any  other  adjoing  mines,  quarries,  or 
works  of  the  lessee. 

3.  The  within-written  indre,  &  the  covts,  condons,  & 
provons  thrin  contd,  shl  henceforth  operate  &  have  effect  as  if 
the  covts,  powers,  &  provons  hrin  contd  had  been  embodied 
thrin,  &  shl  be  altered  &  modified  accdly,  but  shl  in  all  other 
respts  remain  in  force  &  unaffected  by  these  psnts.     In 

WITS,  &c. 


xxxin. 

SUREENDER  of  Term  under  a  Lease  to  the  Bevebsioneb 
tH  fee  for  life  or  years,  Vabiation,  where  the  lease  is 
Renewable  ujider  ihe  Lessors  Covenant  (b). 

Becitals.  Parties,  A.,  teimor,  1 ;  B.,  revoner^  2.     Recite  lease  [indudg 

covtfor  rniewal},  p.  364 ;  d-  devolon  of  term  to  A.,  p.  866,  d'  oj 

Agiecment.  revon  to  B. :  And  whas  the  sd  A.  has  agrd  with  the  sd  B.  for 
the  surrender  to  him  of  the  sd  premes  comprd  in  the  sd  recited 
indre  of  lease  for  all  the  residue  now  unexpired  of  the  sd  term 


Surrender 
of  leases. 


(b)  When  the  surrender  is  made  with  a  view  to  the  granting  of  a  new 
lease  of  the  same  property  to  the  same  lessee,  a  formal  surrender  maj 
generally  be  dispensed  with,  as  the  acceptance  of  a  new  lease  which  is  in- 
consistent with  the  existing  lease  operates  as  a  surrender  by  operation  of 
law  {Ivt'%  case,  5  Bep.  lib ;  see  also  notes  to  Thurshy  ▼.  Plant,  1  Wms. 
Saunders,  235 ;  p.  277  in  edition  of  1871 ;  87  Sol.  J.  539)  ;  and  it  has  eren  been 
held  that  the  grant,  with  the  consent  of  the  lessee*  of  a  new  lease  to  a  stranger 
operates  as  a  surrender  (Daviaon  ▼.  Gent,  1  H.  &  N.  744)  ;  but  the  mere  oral 
assent  of  the  old  tenant  is  not  sufBcient  unless  he  gives  up  possession  at  or 
about  the  time  of  the  grant  of  the  new  lease  (  WaUis  ▼.  Hands,  [1893]  2  Ch.  75 
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thby  grted,  in  conson  of  the  sum  of  £ to  be  pd  by  the  sd 

B.  to  the  Bd  A. :   NOW   THIS  INDRE  WITNETH  that  in  Wit- 
psaance,  &c.,  consotiy  rect,  the  sd  A.,  as  benefl  owner,  (a),  doth  ^ 
hby  surrender  &  assn  unto  the  sd  B.,  his  hrs  &  assns,"  or,  if  Surrender. 
jB.  has  only  a  leasehd  intt,  **  his  exs,  ads,  &  assns,"  or  if  he 
'have  a  life  este,  *'  &  his  assns."]    All  &  sinob  the  sd  hds  & 
premes  comprd  in  or  demised  by  the  sd  recited  indre  of  lease 

To  THE  intent  that  the  sd  term  of  yrs  grted  by  the  sd  '^^^^  ^ 

■lease  may  merge  &  be  absolutely  extinguished  in  the  freehd  & 
tinhance  of,   [fjr,  in   the  xevon  of  him  the  sd  B.  in]  the  sd 
premes:  [AND   THIS   INDRE   ALSO  WITNETH,  that  in  Meawof 
further  psuance  of  the  sd  agrmt,  &  for  the  conson  afsd,  the  sd  ^^^i 
A.  doth  hby  rele  &  dischge  the  sd  B.,  his  hrs,  exs,  ads,  <fc  to  renew. 

-assns,  from  the  hinbfe  recited  covt  in  &  by  the  sd  indre  of 
lease  made  &  entd  into  as  afsd  for  the  renewal  of  the  sd  lease, 
&  from  all  actions,  pcdgs,  claims,  &  demands  under  the  sd 

•covt,  or  any  other  covt  or  provon  in  the  sd   indre  of  lease 

•contd.]    In  WITS,  &c. 

■ • —  1—     -—-■»»  mm-^  -m     ■  ^b^^^^m  i  ■  ■  ■  ^^iw      _  ■     ^^m.p^  ^  - ^ 

;8ee  further  37  Sol.  J.  539.  As  to  the  power  of  limited  owners  to  accept  sur- 
renders and  ^rant  new  leases,  see  the  Settled  Estates  Act,  1S77,  s.  7 ;  and 
the  S.  L.  A.,  1882,  s.  13 ;  see  also  s.  31  (iv.) ;  and  see  the  C.  A.,  1881,  s.  42 
(12),  enabling  trustees  to  accept  surrenders  on  behalf  of  infant  reversioners. 
As  to  the  surrender  of  leases  vested  in  infants  or  femes  covert,  see  11 
Geo.  IV.  &  1  Wm.  IV.  c.  65,  ss.  12,  14;  Re  GHffi,th8,  29  Ch.  D.  248.  The  rent 
•should  be  paid  up  to  the  surrender ;  under  the  old  law,  if  the  lease  contiuned 
a  covenant  to  paj,  the  action  for  rent  accrued  due  before  the  surrender  was 
not  affected  (A,-0.  v.  Cott,  3  H.  L.  Cas.  240),  but  rent  not  actually  accrued 
due  was  lost  {Orimman  v.  Legge,  8  B.  &  C.  324),  but  this  is  altered  by  the 
Apportionment  Act,  1870,  if  S^vantea  Bank  v.  Thatnas,  4  Ex.  D.  94,  is  good 
law ;  and  see  Re  South  Kemington  Co-operative  Stores,  17  Ch.  D.  161. 

The  sxurrender  of  a  lease  does  not  affect  the  rights  of  under-lessees 
whether  it  is  made  with  a  view  to  a  renewal  (4  Geo.  II.  v..  28,  s.  6),  or  other- 
yriae  (8  &  9  Vict.  c.  106) ;  and  although  the  lease  was  liable  to  forfeiture, 
and  if  the  lessor  had  re-entered  for  the  forfeiture  their  rights  would  have 
been  gone  (G.  W.  Railway  v.  Smith,  2  Ch.  D.  235). 

Becitals  in  a  surrender  of  a  lease  would  often  be  imnecessary,  and  it  may 
generally  be  conveniently  made  by  endorsement. 

The  surrender  by  operation  of  law  of  a  lease  appears  to  vest  the  tenant's 
fixtures  in  the  lessor,  so  that  if  it  is  intended  that  they  should  remain  the 
property  of  the  lessee,  it  will  be  proper  to  insert  in  the  lease : 

"  And  it  is  hby  agrd  that  the  lessee  shall  have  such  rts  over 
[here  specify  fixtures]  as  if  they  had  been  annexed  to  the 
demised  premes  immely  after  the  execon  of  these  psnts." 

(a)  This  implies  full  covenants  for  title,  see  p.  406,  note.  If  A.  is  a  trustee 
or  mortgagee  he  will  surrender  **  as  trustee  "  or  "  mortgagee,"  which  will 
imply  a  covenant  against  incumbrances,  see  ih. 
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Parties. 

Becital  of 
agreement* 


XXXIV. 

SUEEENDER  of  a  Portion  of  the  land  {b)  comprised  in  a 
Farming  Lease  to  a  MpRxaAOEE  in  fee,  and  Abate- 
ment of  Rent  in  respect  thereof  {hy  endorsement  on  the 
lease). 

Parties,  within  named  A.,  lessee,  1 ;  within  named  B., 
vitgor,  2 ;  C,  vitgee,  3 ;  Whas  the  sd  A-  has,  at  the 
reqt  of  the  sd  B.,  agrd  to  surrender  to  the  sd  C,  as 
mtgee  of  &  the  pson  legally  seised  of  the  fee  simple 
&  inhance  of  the  premes  demised  by  the  within  written 
indre  in  revon  expectant  on  the  term  thby  grted,  such  portions 
of  the  land  &  premes  thrin  comprd  as  are  hinafter  descd  & 

surrendered,  upon  being  pd  the  sum  of  £ wch  the  sd  A. 

has  agrd  to  accept  in  full  satisfon  of  all  claims  whatsr  wch  as 
an  outgoing  tenant  accdg  to  any  of  the  provons  contd  in  the 
sd  lease  or  by  the  custom  of  the  country,  or  the  Agricultural 
Holdings  (England)  Act,  1883,  or  orwise  the  sd  A.  has  or 
could  have  or  claim  in  respt  of  the  sd  premes  hby  surrendered, 

And  it  has  also  been  agrd  that  the  rent  of  £ p.a.  reserved 

by  the  within  written  indre  shl  be  abated  as  hinafter  expd 
NOW  THIS  INDEE  WITNETH,  that  in  psuance  of  the  sd 

agrmt  &  in  conson  of  the  sum  of  £ ,  now  pd  by  the  sd  B. 

to  the  sd  A.,  the  rect,  &c.,  &  of  the  abatemt  hinafter  made  in 
the  sd  rent,  the  sd  A.,  as  benefl  owner,  at  the  reqt  of  the  sd  B., 
Sarrender.  doth  hby  surrender  &  assn  unto  the  sd  C,  his  hrs  &  assns,  all 
those  pees  of  land,  &c.,  formg  pt  of  the  lands  &  premes  comprd 
in  &  demised  by  the  within  written  indre.  To  the  intent  that 

the  residue  now  unexpired  of  the  term  of yrs  thby  grted 

may  merge  &  be  extinguished  in  the  freehd  &  inhance  of  the 
sd  premes  hby  surrendered,  &  that  the  same  premes  may  be 
discharged  from  all  the  provons  of  the  within  written  indre, 
And  it  is  hby  agrd  &  decld  that  in  conson  of  the  surrender 

hinbfe  contd,  &  of  the  premes,  the  sd  yrly  rent   of   £ 

reserved  by  the  within  written  indre  shl  as  from  the day 

of ,  be  abated  or  reduced  by  the  sum  of  £ p.a.  (being 


Wit- 

nesseth. 


Term  to 
merge  I 


ProTision 
for  abate- 
ment  of 
rent. 


(h)  As  to  the  effect  of  a  surrender  of  peat  of  the  premises  in  a  lease,  see 
the  C,  A,  1881,  s.  12  ;  and  Baynton  v.  Morgan,  22  Q.  B.  D.  74,  above,  p.  53,  note. 
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at  the  rate  of   £ per  acre  for  the  sd  premes  hby  sur- 
rendered), &  that  accdly  as  from  that  date  the  yrly  rent  of 

i shl  be  payable  in  respt  of  the  pees  of  land  &  premes  re- 

maing  subjt  to  the  within  written  indre  at  the  like  times  &  in 

like  mner  as  the  sd  yrly  rent  of  £ is  thby  made  payable  ; 

And  it  is  hby  further  agrd  &  decld  that  as  from  the  sd day  CoTenants, 

of ,  all  the  covts  on  the  pt  of  the  lessee,  &  the  power  or  i^^l^ 

Condon  of  re-entry,  &  the  covts  on  the  pt  of  the  lessor,  &  all  remain  in 
other  powers,  condons,  &  provons  in  the  within  written  indre,  re![^i^ng 
shl  remain  in  force  with  respt  to  the  sd  pees  of  land  &  premes  premises. 
remaing  subjt  to  such  indre  as  far  as  the  same  covts,  powers, 
Condons,  &  provons  resply  may  be  applicable  thto,  with  such 
modificons    as    may  be    rendered  necy   by  such   redon  or 
abatemt  of  the  sd  rent  as  afsd,  &  the  other  circes  of  the  case. 
In  wits,  &c. 


SURRENDER  hy  endorsement  of  lease  where  the  Rever- 
sion is  in  Settlement  and  subject  as  to  different 
Parts  to  various  Mortgages. 

Parties,  lessees,  1 ;  sevl  sets  of  mtges,  2,  3,  lO  4 ;  tenant  for 
life  of  equity  of  rednion,  5.     Recitals  showg  shoHly  state  of  title  Recitals. 
to  recon.      And  whas  it  has  been  agrd  that  with  a  view  to  the 
grtg  of  a  new  lease  of  pt  of  the  premes  comprd  in  the  within 
written  indre  the  lessees  shl  make  &  exte  such  surrender  as  is 
hinafter  contd.      NOW    THIS   INDRE    WITNETH  that  in  Wit- 
psuance,  <fec.,  &  in  conson  of  the  premes  &  of  the  deter minon  '^®*^*^- 
hby  made  of  the  covts  by  the  lessees  in  the  within  written 
indre  contd,  the  lessees  as  benefl  owners  do  resply  hby  sur-  surrender. 
render  &  yield  up  to  the  sevl  other  pties  hto  accdg  to  their 
respive  estes  &  intts  in  revon  as  hinbfe  mentd,  All  &  sinor 
the  freehd,  copyhd,  &  leasehd  hds  &  premes  comprd   in   & 
demised  by  the  within  written  indre  or  now  held  by  the  lessees 
thrunder,  subjt  to  the  sub-tenancies  created  by  the  lessees.  To  Term  to 
the  intent  that  the  residue  now  unexpired  of  the  term  of  yrs 
subsistg  under  or  by  virtue  of  the  within  written  indre  in  the 
sd  respive  premes  hby  surrendered,  may  merge  &  be  extin- 


merge. 
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gaished  in  the  revon  immedly  expectant  on  the  same  term  of 
yrs  of  &  in  the  same  premes  resply,  &  that  the  within  written 
indre  &  all  the  covts  &  provons  thrin  contd  may  be  hby 
determined.     In  wits,  &c. 


Parties. 

Eecitals  as 
to  altera- 
tions in 
premises. 

Wit- 
nesseth. 


Sarrender. 


New  lease 
to  be 
granted. 


SURRENDER  by  Lessee  and  his  Mobtoagees  by  endorse- 
nient  on  the  LeasCy  with  a  view  to  the  grmUing  of  a 
New  Lease  ofVkSft  of  Hie  land  (a). 

P ARTIES f  within  named  A.,  lessee,  1 ;  within  named  B.,  C, 
<fc  D.,  mtgeeSy  2;  E.,  lessor ,  3:  Whas  since  the  date  of  the 
within  written  indre  of  lease  certn  bldgs,  fences,  &  other 
erons  have  been  built  &  set  ap  on  the  sd  pee  of  ground 
thby  demised  &  other  alterons  &  addons  have  been  made 
by  the  sd  A.  in  <&  to  the  sd  premes,  NOW  THIS  INDRE 
WITNETH,  that  in  conson  of  a  new  lease  intd  to  be 
grted  of  a  pt  of  the  sd  premes  as  hinafter  mentd,  the  sd 
B.,  C,  &  D.,  as  mtgees,  at  the  reqt  of  the  sd  A.  do  hby  sur- 
render &  assn,  &  the  sd  A.,  as  benefl  owner,  doth  hby  surrender, 
assn,  &  confirm  imto  the  sd  E.,  his  hrs  &  assns,  all  the  sd  pee 
of  ground  &  other  the  premes  mentd  &  comprd  in  the  within 
written  indre,  togr  with  all  the  bldgs,  erons,  &  addons  since 
erected  or  set  up  thron  or  added  thto.  To  the  intent  that  the 

term  of yrs  grted  by  the  sd  indre  of  lease  may  be  merged 

&  extinguished  in  the  f  reehd  &  inhance  of  the  sd  premes,  k  to 
the  further  intent  that  a  new  lease  may  be  grted  by  the  sd  E. 
to  the  sd  A.  on  a  pt  of  the  sd  pee  of  ground  &  premes  with  the 
bldgs  &  erons  thron.     In  wits,  &c. 


(a)  As  to  sarrenden  of  renewable  leases,  see  4  Gteo.  II.  c.  28, 8.  6. 


LICENCES  («). 


LICENCE  not  under  seal  by  Lessors  to  Lessee  to  Assign, 

Underlet,  or  Mortgage  (b). 

We,  the  undersigned,  being  the  psnt  landlords  of  the  ppty 
lunafter  mentd,  do  hby  consent  to  an  assnmt,  or  '*  underleiss/' 
£by  way  of  mtge]  by  A.,  of,  &c.,  the  psnt  tenant  of  the  sd  ppty 
under  the  lease  hinafter  mentd,  to  B.,  of,  &c.,  [for  the  term  of 

yrs  from ,  or  **  for  the  whole  remaing  term  except 

the  last  day  thof,"]  of  [^pcels  slwrtly  descd,  being  pt  of],  the 
lids  &  ppty  comprd  in  an  indre  of  lease  dated,  &c.,  &  made 

betn,  (fee,  <fe  thby  demised  to  K.,  for  the  term  of yrs,  from 

,  Provd  that  this  consent  shl  not  authorise  any  further  or 

other  assnmt,  [or,  "  underlettg  or  partg  wholly  or  partially 
with  the  posson  "]  of  the  sd  premes  or  any  pt  thof,  or  prejudice 
or  affect  any  of  the  covts,  condons,  or  provons  in  the  sd  lease 
contd,  except  to  the  extent  hinbfe  expd.      As  wits  our  hand 

ihis day  of . 

Signed  by  the  Lessors. 

Wits, 


(a)  A  Ucenoe,  if  under  seal,  is  subject  to  a  deed  stamp  of  10s.;  but  if 
under  hand  only  is  exempt,  unless  amounting  to  an  agreement. 

(b)  A  license  does  not  affect  the  lessor's  right  as  to  future  breaches  of 
<50venant  or  destroy  the  power  of  re-entry,  sea  22  &  23  Vict.  c.  35,  ss.  1,  2  ; 

.23  &  24  Vict.  c.  3S,  s.  6 ;  a  defeasance  for  reWving  the  condition  of  re-entry    vee  ^u.   t 
IB  therefore  unnecessary,  Elph.  Introd.,  p.  237.    A  licence  to  underlet  does    licence  to 
not,  unless  so    provided,  preclude  the    underlessee    from  underletting    leasee. 
^WiUiam$on  y.  Williamson,  L.  B.  9  Ch.  729).  As  to  licences  to  assign  or  under* 
let,  see  5  Day.  Preo.,  pt.  1,  p.  193,  note.  By  the  C.  A.,  1892,  55  &  56  Vict.  o.  13, 
«.  8,  no  fine  is  to  be  exacted  from  the  lessee  for  a  licence  to  assign,  &2., 
nzilees  otherwise  provided  by  the  lease. 

Probably  a  licence  to  commit  a  breach  of  a  covenant  contained  in  a  regis-    R'>gistered 
^tered  lease  ought  to  be  registered  as  if  it  were  a  leiaa,  on  the  ground  that,    ^Q<1- 
After  the  grant  of  the  Hcence,  the  lease  and  licence  together  constitute 
"the  lease.    Probably  also  if  the  lease,  whether  re;7istered  or  not,  is  protected 
by  notice,  a  notice  of  the  lioenca  should  be  entered  on  the  register. 
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ReciUls. 

LeHse  con- 
taining 
coTon&nt 
not  to  alter 
baiidings. 


Present 
owners  of 
lease, 
and  rever- 
sion. 

Applica- 
tion by 
lessee  for 
licence  to 
make  alte- 
rations in 
buildings. 


Y?it. 

nessetb. 

Grant  of 
licence  to 
make 
specified 
alterations. 


11. 

LICENCE  under  Seal  hy  Lessors  to  Lessee  to  make 
Alterations  in  Buildings.  Variation,  ichere  the 
consideration  is  Additional  Rent  (c). 

THIS  INDRE,  kQ.^pties  ;  A.,  B.,  &  C,  reversioners  (hinafter 
called  the  landlords,  wch  expression  sbl  include  their  hrs  k 
assns),  1 ;  D.,  lessee  (hinafter  called  the  lessee,  wch  expression 
shl  include  his  exors,  ads,  &  assns),  2.  Recite  lease  to  K., 
&  in  the  sd  lease  is  contd  a  covt  on  the  pt  of  the  sd  K.,  not  to 
erect  any  bldg  nor  increase  the  height  of  any  eron,  or  bldg  in 
the  yard  or  garden  of  the  sd  demised  premes,  nor  cut,  injure, 
or  alter  any  of  the  ppal  walls  or  timbers  of,  nor  make  any 
alteron  in  the  thby  demised  premes  witht  havg  first  obtd  the 
licence  &  consent  in  writg  of  the  lessors ;  And  whas  the  sd 
premes  have  become  vested  in  the  lessee  for  the  remr  of  the 
sd  term  of  21  yrs,  subjt  to  the  rents  &  covts  of  the  sd  lease; 
And  whas  the  landlords  are  entled  to  the  fee  simple  of  the  sd 
premes  subjt  to  the  sd  term;  And  whas  the  landlords  have 
agrd  with  the  lessee  to  grant  to  him  licence  to  open  a  doorway 
in  the  pty  wall  at  the  rear  of  the  sd  premes  demised  by  the  sd 
lease,  &  to  form  a  communicon  betn  the  same  &  the  adjoing 
messe  now  in  his  occupon,  &  to  make  &  execute  certn  other 
works  &  alterons  in  the  sd  demised  premes  accdg  to  the  plan 
annexed  hto  &  the  descron  &  specificon  contd  in  the  schdle 
hto  in  conson  of  the  [rent  &]  covts  by  the  lessee  hinafter  grted 
&  contd :  NOW  THIS  INDEE  WITNETH,  that  in  conson  of  the 
[rent&]  covts  by  the  lessee  hinafter  [grted  &]  contd  the  landlords 
hby  grt  unto  the  lessee  full  licence  &  permission  to  make  thesd 
doorway  in  &  through  the  pty  wall  of  the  sd  demised  premes,  k 
to  form  a  communicon  betn  the  same  &  the  sd  messe  now  in  the 
occupon  of  the  lessee,  &  also  to  make  «fe  exte  the  other  works 
&  alterons  hinbfe  refd  to,  &  wch  are  parlarly  delineated  k 
descd  in  the  sd  plan  &  specificon,  provd  the  same  be  done 
wiihin  the  period  of  three  calr  months  from  the  date  hrof,  k 
under  the  superintendce  &  to  the  satisfon  of  the  surveyor  for 
the  time  being  of  the  landlords,  their  hrs  or  assns ;  {ichere  the 


(c)  See  note  to  last  Precedent. 


certaia 
time. 
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pjpty  is  iH  of  a  hldg  este,  say,  "And  it  is  hby  agrd  that  the 
licence  hby  grted  is  intd  to  be  subjt  to  sach  rights  as  any 
pson  or  corporation  other  than  the  landlords  may  have  to 
enforce  the  performce  or  observce  of  any  covt  contd  in  the  sd 
indre  of  lease."  AND  THIS  INDRE  ALSO  WITNETH  that  Coyenants 
in  conson  of  the  licence  hinbfe  given,  the  lessee  doth  hby  for  ^ 
himself  &  his  assns,  covt  with  the  landlords,  That  the  lessee  t^  make 

[will  durg  the  unexpired  residue  of  the  sd  term  of yrs  specified 

pay   unto  the   landlords  the  yrly  rent  of  £ by   equal  within  a 

half-yrly  pts  on  the day  of & day  of in 

every  yr,  &  will  make  the  first  of  such  paymts  on  the 

day  of  next,  such  rent  of  £ to  be  in  addition  to 

the  rent  of  £ reserved  by  the  sd  indre  of  lease  &]  will, 

within  the  period  of  three  calr  months  from  the  date  hrof, 
make  the  sd  doorway  &  communicon,  &  exte  the  other  works 
&  alt«rons  afsd  in  a  good  &  substantial  mner  with  pper 
materials  under  the  superintendce  &  to  the  satisfon  of  the 
surveyor  for  the  time  being  of  the  landlords,  And  will  bfe  To  obtain 
makg  such   alterons,  communicate  the  parlars  thof  to  the  f*^^^**®'*^^ 

directors  of  the Insce  Co,  in  wch  ofl&ce  the  sd  demised  office  to 

premes  are  insured  agst  fire,  &  obtain  the  consent  of  the  sd  *  *«™**°'*** 
Co  to  the  sd  alterons,  And  that  when  such  doorway  <fe  com-  covenants 
municon  &  other  works  &  alterons  shl  have  been  completed,  o^  !««*«  *« 
all  the  restrictive  &  other  covts  on  the  pt  of  the  sd  K.,  &  tue  build- 
provons  contd  in  the  sd  indre  of  lease  shl  be  applicable  to  the  ^^PJ? 
sd  thby  demised  premes  in  their  then  altered  state  in  the  same 
mner  &  as  fully  &  extensively  as  if  such  premes  had  continued 
in  the  same  state  as  the  same  are  at  psnt.  And  that  the  lessee  ^^  restore 
will,  at  the  end  or  other  sooner  determinon  of  the  hinbfe  pa»ty.waii 
recited  lease  or  if  &  as  soon  as  the  licence  hby  given  shl  state!^^ 
become  void  or  voidable,  at  the  costs  of  the  lessee,  well  & 
substantially  brick  up  the  opening  made  in  the  sd  pty  wall  k 
restore  the  same  in  such  mner  as  the  landlords  shl  direct,  & 
to  their  complete  satisfon  [&  the  lessee  as  benefl  owner  doth 
hby  charge  the  premes  comprd  in  &  demised  by  the  sd  indre 
of  lease  with  the  paymt  to  the  landlords  of  the  sd  rent  of 

£ in  the  mner  &  on  the  days  mentd  in  the  covt  hinbfe 

contd]  (a).     In  wits,  &c. 

(a)  In  case  the  licence  is  given  for  a  continuing  breach,  as,  for  instance, 
licence  to  carry  on  a  trade,  add  **  Provd  ALSO  &  it  is  hby  decld  that 
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Lease. 


Tbat  lessee 
has  made 
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in  breach 
of  cove- 
nants. 


Agreement 
by  lessor 
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licence  for 
alterations. 


Wit- 
nesseth. 

Lessor 
grants 
Hcence, 


and  "waiTes 
damages 


Stamp. 

As  to 
"waiyer  of 
right  of 
re-entry. 


"    in. 

LICENCE,  under  seal,  by  lessor  to  Lessee  to  CoNnNTs 
Alterations  made  in  Buildings  in  Breach  of  the 
Covenants  of  the  Lease  (a). 

THIS  INDEE,  &c.,  pties,  A.,  lessor,  hinafter  called  the 
landlord,  1 ;  B.,  lessee,  hinafter  called  the  tenant,  2 :  Recite 
lease  to  K,,  d  that  lease  is  vested  in  B.,  <t  revon  in  A.,  as  in 
lastfoim:  And  whas  the  tenant  has  recently  made  alterons 
in  the  sd  premes,  specify  nature  of  alterons :  And  whas  the 
alterons  so  made  by  the  tenant  in  the  sd  premes,  are  con- 
sidered to  be  wholly  or  to  some  extent  an  infringemt  of,  or 
unauthorised  by,  the  covts  &  provons  in  the  sd  indre  of  lease 
contd :  And  whas  the  landlord  has  agrd  in  conson  of  the 

paymt  to  him  by  the  tenant  of  the  sum  of  £ ,  to  waive 

his  rts  in  respt  of  any  breach  of  the  covts  of  the  sd  lease  so 
committed  by  the  tenant,  &  to  grt  to  him  such  licence  to 
continue  such  alterons,  or  orwise,  as  is  hinafter  contd,  subjt 
as  hinafter  mentd :    NOW  THIS  INDEE   WITNETH  that 

in  psuance  of  the  sd  agrmt  &  in  conson  of  the  sum  of  J£ 

now  pd  by  the  tenant  to  the  landlord,  rect,  the  landlord  doth 
hby  (so  far  as  he  is  affected  by  or  concerned  in  the  same)  give 
&  grt  unto  the  tenant,  his  exs,  ads,  &  assns,  full  liberty  & 
licence  to  continue  &  maintain  durg  the  residue  of  the  sd 

term  of  yrs  the  sevl  alterons  made  by  him  in  the  sd 

demised  premes  as  hinbfe  mentd :    And  doth  hby  waive  k 

the  licence  hinbfe  contd  shl  not  authorise  the  lessee  to  commit 
or  suffer  any  breach  of  the  covts  contd  in  the  sd  indre  of  lease, 
except  so  far  as  the  same  is  hbyexply  authorised,  and  further 

that  if  any  half-yrly  paymt  of  the  addl  rent  of  £ shl  at 

any  time  be  unpd  for  the  period  of  14  days  after  (he  day 
on  wch  the  same  is  hby  made  payable,  then  the  licence  hinbfe 

contd  shl  become  absolutely  void."  if  the  lease  is  assigned  after 
tbe  licence  is  granted  the  additional  rent,  which  is  a  rent  charge,  not  a 
rent  incident  to  the  leverEion,  mnst  he  sEsigncd.  The  siamp  appears  to  be 
lOs.  and  an  ad  valorem  mortgage  stamp  on  the  total  amount  payable  and  in 
respect  of  the  new  rent. 

(a)  See  note  to  Precedent  I.  Probably  this  need  not  be  nnder  seaL  Bj 
the  C.  A.,  1692,  55  &  56  Vict.  c.  13,  s.  2  (1),  the  waiver  of  the  right  of  re- 
entry fer  breach  of  covenant  is  not  to  affect  the  Icesor's  right  to  recoTer 
expenses  incurred  in  reference  to  the  breach. 
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rele  all  claim  to  damage  or  rt  of  re-entry  upon  the  sd  demised  ^<^  ^: 

premes,   &  other  rts  wch  may  have  accrued  to  him,   the  ^^ct°of 

landlord,  by  reason  of  any  breach  of  any  of  the  covts  or  al**™*!^'**' 

Condons  of  the  sd  lease  committed  by  the  tenant  in  respt 

of  any  of  the  alterons  or  mres  hinbfe  mentd.    Pboyd  always  Proviso 

&  it  is  hby  agrd  &  decld,  that  the  licence  &  waiver  hinbfe  Jj^y  ^^^ 

contd  shl  extend  only  to  the  specific  alterons  &  mres  hinbfe  only  to 

expressly  mentd,  &  shl  not  be  deemed  to  authorise  any  further  a^^i^tions. 

or  other  alterons  in  the  sd  premes,  or  to  operate  as  a  waiver 

or  rele  of  the  covts  or  condons  of  the  sd  lease  further  or  orwise, 

And  that  the  sd  lease  &  the  covts  on  the  pt  of  the  lessee  That  leaa^ 

III 

thrin  contd  for  keepg  the  sd  premes  in  repair  &  restrictive  of  extend  to 
the  rt  to  make  alterons  thrin,  &  all  other  the  covts  &  condons  aiterationa. 
thrin  contd,  shl  henceforth  be  construed  &  operate  &  take 
effect  in  all  respts  in^  like  mner  as  if  the  alterons  afsd  had 
been  made  in  the  sd  demised  premes  previously  to  the  date 
of  the  sd  lease.    In  wits,  &c. 


IV. 

LICENCE  by  tenant  for  Life  (a)  to  Lessee  to  keep  a 
ptihlic'hotise  in  Consideration  of  lessee  being  Ee- 
STBiCTED  from  Assigning,  cCc,  without  licence,  and 
Defeasance  extending  Condition  of  re-entry  (Endorsed 
on  the  lease  and  counterpart). 

Parties^   A.,   equitable  tenant  for  life,  hinafter  called   the  Parties, 
landlord,   wch    expression    shl    be    deemed  to    include    his 
succors  in  title  where  the  context  so  admits,  1 ;  B.,  hinafter 
called  the  lessee,  wch  expression  shl  be  deemed  to  include  his 
exs,  ads,  &  assns,  where  the  context  so  admits,  2.     C.  &  D.,  Becitais. 
trees.  3.  Whas  the  revon  of  the  premes  comprd  in  &  demised  Title  to 

reversion. 

by  the  within-written  indre  expectant  on  the  term  thby  grted 

is  now  vested  in  the  landlord  as  equitable  tenant  for  life  Agreement. 

(a)  Although  there  is  a  remarkable  absence  of  authority  or  diota  on  the  Power  of 

subject  in  the  books,  the  power  of  a  tenant  for  life  or  of  trustees  or  other  tenant  for 

limited  owners  to  grant  a  licence  to  do  any  act  for  which  it  is  required  by  jK®  *°  ^i^* 

the  lease,  or  to  waive  a  forfeiture  for  breach  of  covenant  by  accepting  rent  **^®^f f 

OT  otherwise,  cannot  be  questioned,  such  a  power  being  a  necessary  incident  forfeituie^ 
of  ordinary  management. 
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Wit- 
neaseth. 


Licence. 


under  the  will  of,  &c.,  &  the  legal  este  in  the  same  revon 
is  now  vested  in  the  sd  C.  &  D.  as  trees  of  the  sd  will.  And 
WHAs  the  lessee  has  applied  to  the  landlord  for  his  licence 
to  him,  the  lessee,  to  carry  on  the  business  of  a  hcensed 
victualler  or  publican  on  the  sd  demised  premes,  wch  licence 

the  landlord  has  agrd  to  give  to  him  for  a  term  of yrs  aa 

hinafter  mentd  on  condon  that  the  lessee  shl  henceforth  be 
restricted  from  assng  or  underlettg  the  sd  demised  premes 
witht  licence  in  manner  hinafter  expd :  NOW  THIS  INDRE 
WITNETH  that  in  conson  of  the  covt  &  grt  on  the  pt  of  the 
lessee  &  provons  hinafter  contd,  &  of  the  premes,  the  landlord 
doth  hby  give  &  grt  unto  the  lessee  full  licence  &  permission 
to  use  the  premes  comprd  in  &  demised  by  the  within- written 
indre  for  the  pposes  of  the  business  of  a  licensed  victualler  or 

publican  for  a  term  of yrs  from  the  date  of  these  psnts,  but 

so  that  the  sd  demised  premes  shl  not  after  the  expiron  of  sach 
term  be  used  for  any  such  ppose  witht  a  further  licence  for 
that  ppose  &  so  that  in  the  event  of  any  breach  by  the  lessee  of 
the  covt  agst  assning  or  underlettg  witht  licence  hinafter  contd, 
the  licence  hinbfe  contd  shl  thrupon  cease  &  be  forfeited :  AND 
THIS  INDRE  ALSO  WITNETH  that  in  conson  of  the 
licence  hinbfe  contd  &  of  the  premes  the  lessee  doth  hby  covt 
with  the  landlord  &  also  as  a  septe  covt  with  C.  &  D.,  the 
psnt  trees  of  the  sd  will,  their  hrs  &  assns,  that  the  lessee  will 
not  at  any  time  hraf ter  make  any  assnmt  or  underlease  or  pt 
with  the  poBSon  of  the  sd  demised  premes  or  any  pt  thof  witht 
the  licence  or  consent  in  writg  of  the  landlord  first  had  & 
Defeasance,  obtd,  &  doth  hby  further  covt  with  &  grt  unto  the  landlord  & 
also  septely  with  &  to  the  sd  trees,  their  hrs  &  assns,  that  the 
provo  or  condon  of  re-entry  by  the  within-written  indre  given 
or  reserved  to  the  landlord  in  the  event  of  the  rent  thby 
reserved  being  in  arrear  as  thby  mentd  or  in  the  event  of  any 
breach  of  any  of  the  covts  on  the  pt  of  the  lessee  thrin  contd 
shl  henceforth  be  enlarged  &  extended  so  as  to  operate  &  be 
exerciseable  henceforth  in  the  same  or  the  like  mner  as  if  the 
covt  on  the  pt  of  the  lessee  hinbfe  contd  agst  assning  or  under- 
lettg witht  licence  as  afsd  had  been  contd  in  the  within-written 
indre  to  the  intent  that  such  provo  or  condon  of  re-entry  shl 
apply  to  the  event  of  the  breach  of  such  last-mentd  covt  as 
well  as  the  other  events  afsd,  &  to  the  intent  that  the  within- 
written  indre  &   the  devise  thby  made  shl  henceforth  be 


CoyeDant 
not  to 
aasign,  &c. 
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defeasible  aoedly,  Pbovd  always  that  nothing  hrin  oontd  shl  hi  ProyiM. 
anywise  prejudice  or  affect  the  sd  provo  or  condon  of  re-entry 
except  by  way  of  enlargemt  or  extension  thof  as  afsd,  And  the  Covenant 
lessee  doth  hby  further  eovt  with  the  landlord  &  also  with  the  i^^: 
sd  trees  that  he  the  lessee  hath  not  at  any  time  done  or  been  i"^<^ 
pty  or  privy  to  anythg  whby  the  sd  demised  premes  or  his 
intt  thrin,  are,  is,  or  may  be,  in  any  mner  incumbered  or 
jaffected  or  whby  he  is  prevented  from  enterg  into  or  makg 
such  covt,  grt,  or  defeasce  as  is  hinbfe  contd,  And  the  landlord 
doth  hby  covt  with  the  lessee  that  he,  payg  the  rent  reserved 
by  the  within-written  indre  &  pformg  &  observg  the  covts  k 
agrmts  thrin  &  hrin  contd,  may,  &c.,  for  quiet  enjoiftnent^ 
p.  698.    In  wrrs,  &o. 


V. 

LICENCE  by  Tenant  for  Life  to  Owner  in  fee  of  adjoining 
land  to  Build  on  and  Use  a  plot  of  ground  contrary  to 
Bebtbictiye  Covenants  (a). 

Parties,  A.,  tenant  for  life,  1 ;  B.,  owner  in  fee  of  adjoing  Parties. 
land,  2.  Recite  convce  by  X.,  A,* 8  predecessor  in  title  to  Y.,  B.*8  Becitals. 
predecessor  in  title,  of  land  subjt  to  restrictive  covts,  settg  out 
those  wch  are  to  be  modified:  And  whab  the  sd  A.  is  now,  under  Tide  of 
the  will  of  the  sd  X.,  tenant  for  life  in  posson  of  the  este,  late  p^'^ 
of  the  sd  X.,  adjoing  the  land  comprd  in  the  sd  convce  to  the 
sd  Y. :  And  whas  by  an  indre,  &c.,  the  land  comprd  in  the  sd 
convce  to  the  sd  Y.,  was  conveyed  to  &  is  now  vested  in  the  sd 
B.  in  fee  simple :  And  whas  the  sd  B.  has  reqted  the  sd  A.  to 
permit  the  eron  &  maintence  of  bldgs,  &c.,  &c.,  upon  the  plot 

(a)  As  to  reetrictive  ooTenants,  see  p.  ilM,  note ;  and  aa  to  tr  p  power  to  As  to 
Tcleaae  or  waiTe  Bnch  oorenants,  see  p.  296,  note.    In  case  of  a  conbt  as  to  release  of 
iwlMther  a  tenant  for  life  has  power  so  to  do,  so  as  to  bind  the  remainderman,  lestrictiye 
words  excluding  any  possible  implication  of  a  ooyenant  or  warranty  are  ^^®°^^* 
inaerted.    This  precedent  takes  the  form  of  a  license  instead  of  a  release,  as 
it  is  subject  to  conditions.    As  to  who  can  give  a  license  in  the  case  of  a 
building'  eatatei  see  Bverett  t.  BeminffUm,  f  1892]  8  C9i.  14S.    H  the  servient  Eogistered 
tenement  is  registered,  and  the  ooyenants  are  entered  in  the  Charges  land. 
Begister,  or  if  the  dominant  tenement  is  registered  and  the  covenants  are 
entered  in  the  Property  Begister,  application  must  be  made  to  the  Begistrar 
to  alter  the  entries. 
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of  ground  hinafter  mentd  formg  pt  of  the  last-mentd  land,  k 
AgTM-        the  user  of  such  plot  &  the  bldgs  thron  as  &  for,  &c.,  And 
WHAS  the  sd  A.  has  consented  to  grt  such  licence  on  the 
^**'«ith       condone  &  subjt  to  the  restrons  hinafter  contd  :  NOW  THIS 
"*■  INDBE  WITNETH  that  in  conson  of  the  agrmt  on  the  pt  of 

the  sd  B.  hinafter  contd,  the  sd  A.  as  such  tenant  for  life  as 
afsd  (but  not  so  as  to  imply  any  covt  or  warranty  except  as  to 
his  own  acts)  doth  hby  grt  unto  the  sd  B.,  his  hrs  &  assns, 
Lioenoe.  FuLL  licence  &  permission  to  erect  &  for  ever  hrafter  to  main- 
tain &  continue  upon  the  plot  of  ground  situate,  &c.,  containg, 
&c.,  delineated  &  edged  red  upon  the  plan  drawn  in  the  margin 
of  these  psnts,  a  messe  &  bldgs,  &c.,  &c.  And  also  full  licence 
&  permission  for  ever  hrafter  to  use  the  sd  plot  of  ground  t 
the  messe  &  bldgs  to  be  erected  thron  as  afsd  as  &  for,  &c., 
premea  not  tx)  he  used  so  as  to  cause  nuisce,  <tc.  (b),  see  p.  801, 
but  for  no  other  ppose  whatsr.  Upon  condon  nevs,  &c.,  Ac, 
ProTiio.  Pbovd  always,  &c.,  that  except  so  far  as  the  same  is  hby 
varied  the  sd  indre  of  convce  of,  &c.,  &  the  restrictive  covts  k 
provons  thrin  contd  shl  remain  in  full  force  &  effect.    In 

WITS,  &c. 


VI. 

LICENCE  hy  Lord  of  Manor  to  Copyholder  to  make  a 

Demise  for  twenty-one  years. 

Manor  of  — .  in  the  |  ^^  copyholder. 

Coy  of .         J 

I,  A.,  of,  &c.,  lord  of  the  manor  of ,  in  the  coy  of 

do  hby  give  you  licence  to  demise  [ ,  being  pt  of]  the 

copyhd  messe,  farm,  &  hds,  known  as ,  situate  at,  &c,,  to- 

wch  you  were  admitted  tenant  at  the  will  of  the  lord,  accdg  to 

the  custom  of  the  sd  manor,  out  of  Ct  on  the day  of 9. 

to  K.,  of,  &c.,  for  a  term  of  twenty-one  yrs  to  be  computed 
from .    As  wits  my  hand  this day  of . 


(h)  S«e  WMU  Y.  JamMOfi,  L.  B.  18  Eq.  808. 
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LICENCE  by  TruBtees  of  a  strict  Sbttlbmbnt  of  a  Manor 
to  Copyholder  to  Demise  for  Ninety-nine  years,  ivith 
Proviso  Fixing  the  Annual  Sum  upon  which  the  Fines 
are  to  be  Assessed  during  the  term  {b). 

Manor  of ,  in  the  )      We,  A.,  of,  &o.,  &  B.,  of,  &c., 

Coy  of .  J  the  trees  of  the  manor  of  , 

in  the  coy  of ,  By  virtue  of  a  power  vested  in  us  by  an 

indre  dated,  &c.,  &  of  every  or  any  other  power  in  this  behalf 
us  enablg,  do  hby  grt  licence  to  C.  of,  &c.,  one  of  the  copyhd 
tenants  of  the  sd  manor,  to  demise  the  copyhd  tenemt  known 

as ,  to  wch  he  the  sd  C.  was  admitted  tenant  at  the  will  of 

the  lord  accdg  to  the  custom  of  the  sd  manor  at  a  Ct  holden  on 

the day  of ,  to  K.,  of,  &c.,  for  bldg  pposes  for  the 

term  of  ninety-nine  yrs  from  the day  of next  so  that 

durg  the  same  term  the  sum  of  £ shl  be  considered  as 

the  annl  value  for  assessg  the  fines  payable  to  the  lord  of  the 
manor  upon  the  admission  of  any  new  tenant  to  the  sd 
tenemt,  And  so  that  this  licence  shl  be  ent^ed  upon  the  Gt 
Bolls  of  the  sd  manor  within  six  calr  months  from  the  date 
hrof  orwise  the  same  shl  be  void  Bbsbrvg  nevs  unto  the  lord  all 
fines,  heriots,  rents,  customs,  &  services  due  &  to  grow  due 

in  respt  of  the  sd  tenemt.     As  wits  our  hands  this  

day  of . 

(5)  Under  the  S.  L.  A.  1882,  b.  14«  a  tenant  for  life  or  other  limited  Power  of 
owner  (eee  s.  68)  may  now  grant  each  a  lioenoe  as  thie,  which  must  be  |f  °^'>te  ^or 
entered  on  the  Conrt  roU.  (b.  14  (3)  ) ;  and  .ee  alao  the  Settled  Estate.  ^^ 
Act,  1877,  s.  9.  Ucenoestol 

copj- 
holders. 
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MISCELLANEOUS    PRECEDENTS. 


Method  of 
carrying 
out  the 
sale. 


Stamp  on 
contract. 


AdvoHorem 
on  convey- 
ances. 


Classifica- 
tion of 
items. 


Negotiable 
instru- 
ments. 


Gash  in 
hand. 


NOTE    ON   THE   STAMPS    ON  THE    SALE    OF   A    BUSINESS 

AS  A    GOING    CONCEEN. 

Ok  the  sale  of  a  business  as  a  going  oonoem,  either  to  a  company  formed 
for  the  purpose  or  to  an  ordinary  person,  the  contract  for  sale  and  the  ood- 
v^yaaoes  should  be  fhuned  so  as  to  afoid  unnecessary  duties.  The  sale  is 
usually  carried  out  by  a  general  contract  for  sale  followed  by  oomreyaiioei 
or  a  general  conyeyance  of  such  parts  of  the  property  sold  as  require  con- 
yeyance. 

By  the  Berenue  Act,  1889  (62  &  68  Vict.  o.  42),  s.  16,  repealed  and  re- 
enacted  by  the  Stamp  Act,  1881  <64  k,  66  Viet.  o.  89),  s.  69,  the  sd  vaiofwa 
stamp  is  charged  on  the  contract  on  the  price  of  all  the  subject  natten 
except: 

(i.)  Legal  interests  in  lands,  tenements  and  hereditaments ; 
(ii.)  Legal  interests  hi  property  situate  out  of  the  United  Kingdcm } 
(iiL)  Leg^  interests  in  goods,  wares  and  merchandise ; 
(iv.)  Legal  interests  in  stock  or  marketable  securities ; 
(y.)  Any  ship  or  yessel,  or  part  interest,  share  or  property  therein  (other 
than  shares  in  a  ship  company). 
The  contract  must  be  stamped  with  the  6<l.  or  10s.  stamp,  as  the  case  may 
be,  in  respect  of  the  excepted  items,  and  if  aoy  of  the  excepted  items  are 
afterwards    oonyeyed,  ad   valortm   duty,  if   any,  must  be    paid   on  the 
conyeyanoes. 

In  order  to  ayoid  payment  of  unnecessary  or  ey«n  doable  duties  the 
items  to  be  sold  should  be  classified  and  the  purchase  money  apportioned 
in  respect  of  each,  in  yiew  of  the  subsequent  conyeyancee.  It  is  goiexally 
desirable  that  the  classification  and  apportionment  should  be  elaborate, 
but  as  the  contract  is  intended  to  be  completed  as  a  whole,  it  is  impossible 
to  haye  separate  eontraetsin  respect  of  each  item.  It  should  be  observed 
that  where  any  part  of  the  subject  matter  of  the  contract,  such  as  moyeable 
chattels,  can  be«  transferred  without  conyeyance,  it  is  not  proper  to  state  one 
price  for  all  the  items  in  the  contract^  an<|  then  to  apportion  part  of  it  to 
those  items  which  can  be  transferred  without  conyeyance,  as  the  Stamp  Act, 
1891,  8.  68  (1),  only  authorises  apportionment  where  all  the  items  are 
oonyeyed. 

(yi.)  A  contract  for  the  sale  of  negotiable  instruments  does  not  require 

an  ad  vaVorem  stamp.    The   transfers  themselyes,  which  will  he 

made  by  deliyery,  or  deliyery  and  endorsement  as  the  case  may 

require,  require  no  stamp. 

(yii.)  Sometimes  cash  in  hand  is  included  in  the  contract.    It  is  not  a 

chose  in  action  and  there  is  no  reason  for  thinking  that  any  od 

valorem  duty  is  payable  on  the  contract  in  respect  of  it.    The  cod- 

sideration  idiould  be  its  amount.    The  cash  itself  will  be  handed 

-oyer  on  completion. 

The  items  may  conyeniently  be  dassed  under  the  seyen  foregoing  heeds, 

being  items  in  respect  of  whidi  the  contract  requires  no  ad  wdortm  stamp, 
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and  ibe  foUowiag  heads*  in  respect  of  whieh  the  eoutraot  requires  aa  od 
vaUrmn  stamp : 

(viii.)  Bquitable  interests  in  land,  whether  situate  in  or  ont  of  the  TTnited 
Kin^draa,  with  the  fixtures  thereon.  Mr.  Palmer's  opinion  (see  1 
Palmer's  Company  Precedents,  YoL  I.,  pp.  197,  196)  is  that  the 
contract  does  not  require  an  od  volorim  stamp  in  respect  of  property 
of  this  nature, 
(ix).  GoodwilL 

(z.)  Patents,  trade  marks,  copyrights,  Hoences. 
(zi)  Pending  contracts  and  Mker  choses  in  action. 
(ziL)  Cash  at  the  bank. 
In  oases  where  ad  viilorem  duty  has  been  paid  on  the  contract,  the  Com-   Denoting 
nussioners  have  to  denote  the  payment  ol  the  duty  on  the  conTeyance,  or  to  dnty  on 
transfer  the  duty  thereto  on  production  pf  the   contract  duly  stamped,   oonTey- 
Stamp  Act,  1891,  s.  59  (8).    It  follows,  therefore,  that  whether  all  the  items  ^^' 
in  respect  of  which  od  valorem  has  to  be  paid  on  the  contract  are  to  be 
coDTeyed  by  the  same  instrument  or  not,  the  purchase  money  for  them  may 
be  a  lump  sum. 
The  following  remarks  as  to  the  foregoing  items  should  be  attended  to : 

1.  A  lump  sum  may  be  stated  in  the  contract  as  the  price  of  all  the   Lefsl  in* 
hereditaments  including  copyholds  the  legal  estate  in  which  is  sold,  which  teresto  in 
may  afterwards  be  apportioned  for  the  purpose  of  the  seTcral  conveyances,   ^.  Z'^. 
and  in  particular  a  separate  sum  should  be  apportioned  for  each  copyhold   j^.  ^g^^^ 
(including  those  held  by  trustees  for  the  vendors)  intended  to  be  sur-  fg  to  be 
rendered  separately.    Fixed  plant  and  machinery  pass  together  with  the  sold, 
land  both  in   the  contract  and  conveyance,  and   therefore  ought  to   be   pixtaiss. 
included  in  the  valuation  of  the  land  to  which  th^  are  aifixed.    It  appears 

(Alpe*s  Law  of  Stamp  Duties,  p.  127)  that  where  a  separate  price  is  put  on 
the  fixtures,  an  od  valorem  stamp  in  respect  of  such  price  is  in  practice 
charged  on  the  contract.  This  duty  does  not  appear  to  be  payable,  but  to 
avoid  all  doubt  a  separate  price  ought  not  to  be  placed  on  the  fixtures. 

2.  Where  the  conveyance  of  a  legal  interest  in  property  locally  situate  out  Property 
of  the  United  Kingdom  is  executed  within  the  United  Kingdom,  ad  valorem  out  of  the 
dnty  is  payable  on  the  conveyance,  Wright  v.  Commi$9ioner$,  11  Ex.  458.   5P^^ 
Probably  no  chose  in  action  is  "  locally  situate  without  the  United  King-      i*^^™* 
dom,"  (SmtlHng  Co.  of  Australia,  Limited,  v.  ComiiHmonsrt,  ^e.  (1897)  1  Q.  B. 

175),  and  therefore  an  ad  vdlorom  stamp  must  be  affixed  on  the  contract  for 
the  sale  of  it. 

8.  The  price  of  goods,  wares  and  merchandise,  which  include  stock  in  Moveable 
trade,  loose  plant,  moveable  machinery  and  other  chattels  capable  of  passing  chattels. 
by  delivery,  should  be  separately  stated,  and  the  transfer  effected  by 
delivery,  and  a  receipt  taken  for  the  purchase  moDj&y,  on  which  a  Id.  stamp 
and  no  advalorom  is  payable.  If  there  is  a  general  conveyance  containing 
a  number  of  items  it  should  not  contain  a  recital  that  the  moveable  goods 
have  been  delivered  and  paid  for,  for  although  if  the  recital  is  true  it  does 
not  operate  as  a  conveyance  (Bamtay  v.  Margrett,  1894,  2  Q.  B.  18),  in  the 
absence  of  proof  of  the  truth  of  the  recital  it  may  be  held  to  operate  as  a 
conveyance  (HorrfaXl  v.  Hey,  2  Ex.  778),  and  thus  to  render  the  deed  liable 
to  od  valorem  duty  in  respect  of  purchase  money  of  those  chattels.  m   k  i 

4.  A  separate  jpnce  should  be  stated  for  every  sum  of  stock  aid  for   ni^i^ 
every  marketable  security,  as  they  have  to  be  transferred  separately.  secnrities. 

5.  The  price  of  ships  or  any  interest  therein,  including  freights  and  hot-  Ships. 
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Bqaitable 
interests  in 
land. 


Goodwill. 


Patents, 

&o. 

Chosesin 
action. 


Cash  at  a 
bank. 


Negotiable 
instm- 
mente  and 
cash  on  sale 
to  a  com- 
pany. 

Mortgages. 


tomry  bonds,  should  be  stated  separately  and  is  exempt  from  ad  valortm 
duly  (Stamp  Act,  1891,  let  schedule,  General  Exemptions  from  all  Stsn^ 
Dntiee),  but  this  exemption  does  not  extend  to  shares  in  ship  oompaniei. 
As  to  the  fees  payable  on  and  after  the  1st  of  April,  1890,  in  respect  of  the 
registration,  transfer  (including  transmission)  and  mortgage  of  British  ships, 
see  61  &  62  Vict.  c.  44,  s.  8,  and  the  Order  of  the  Board  of  Trade,  dated  tiie 
20th  of  February,  1899,  and  published  in  the  JDondon  GaseMe  of  Febmaiy  21st» 
1899,  p.  1116. 

6.  Equitable  interests  in  land  oonjBist  of  equitfes  of  redemption,  and 
equitable  interests  where  the  legal  estate  is  yeeted  in  a  trustee  who  is  not 
under  the  control  of  the  vendor.  It  should  be  remembered  that  in  the  com- 
mon case  where  a  purchaser  contracts  to  purchase  copyholds,  and  the  legal 
estate  is  outstanding  in  a  trustee  who  is  to  surrender  to  tiie  purchaser,  the  con- 
tract is  for  the  purchase  of  a  legal,  not  merely  an  equitable,  estate,  and  there- 
fore such  copyholds  do  not  fall  under  this  head.  Leaseholds  which  are  m- 
assignable  without  the  lessor's  licence  fall  under  this  head  if  there  is  a 
binding  contract,  not  a  mere  option,  to  take  a  declaration  of  trust  instead  of 
an  actual  conyeyanoe:  Wett  London  Syndicate  y.  CommigtionerM  (1886)  2 
Q.  B.  507. 

7.  It  is  sometimes  conyenient  to  state  a  separate  price  for  goodwill,  with 
a  yiew  of  satisfying  persons  who  are  interested  in  the  price  giyen  for  it,  as 
for  instance  the  shareholders  in  the  purchasing  company. 

8.  Patents,  trade  marks,  copyrights,  licences,  haye  to  be  conyeyed  hj  an 
instrument  in  some  statutory  form,  and  cannot  be  comprised  in  the  general 
conyeyance.    A  separate  price  need  not  be  stated  in  respect  of  them. 

9.  Book  debts,  the  benefit  of  pending  contracts  in  relation  to  thebusmeaa, 
coyenants  relating  to  the  land  sold  entered  into  by  neighbouring  land- 
holders, or  relating  to  trade,  or  relating  to  insurances  the  benefit  of  which 
will  not  pass  to  the  purchaser  by  the  conyeyanoe  of  the  land,  and  chosea  in 
action  of  eyery  description,  should  be  referred  to  in  the  contract.  There  is 
no  need  to  state  a  price  for  them  distinct  from  that  of  other  matters  to  be 
comprised  in  the  general  conyeyanoe.  If  the  book  debts  are  large,  they 
should  not  be  included  in  the  contract  so  as  to  saye  eul  valorem  duty.  If  this 
is  done  it  is  common  to  proride  that  the  purchaser  shall  collect  them  for  the 
yendor. 

10.  Strictly  speaking  cash  at  a  bank  is  a  chose  in  action,  and  nnleaa 
absolutely  necessary  should  not  be  mentioned  in  the  contract,  but  should  be 
excluded  from  the  sale.  The  statement  jn  Alpe's  Law  of  Stamp  Datiea, 
p.  127,  that  ad  valorem  stamp  duty  is  not  payable  on  the  contract  in  respect 
of  this  item  is  incorrect,  as  appears  from  the  adjudication  in  f^e9^  Londtm 
Syndicate  y.  Commxenonera,  ^c.  (1898)  2  Q.  B.  607. 

When  the  sale  is  to  a  priyate  company,  the  proceeds  of  the  negotiable 
instruments  and  the  cash  at  the  bank  and  in  hand  will  be  wanted  as  woridug 
capital. 

There  will,  howeyer,  be  no  difficulty  in  excluding  the  cash  in  the  bank 
and  in  hand  from  the  sale,  and  proyiding  that  the  yendors  should  purehaae 
shares  to  their  amount. 

11.  The  agreement  as  to  the  mortgage  debts  due  to  the  firm  should  be  an 
agreement  for  transfer,  not  for  sale.  No  ad  valorem  will  be  due  on  the  con- 
tract in  respect  of  this  agreement.  The  consideration  for  each  transfer  of 
each  mortgage  will  generally  be  the  amount  due  on  the  mortgage,  and  the 
transfer  will  bear  ad  valorem  of  6d.  per  cent,  on  the  amount  transftoed. 
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A6BEEMENT  between  the  Partners  in  a  Firm  of  Brewers 
Jor  turning  their  Partnership  into  a  Limited  Company  (a). 

Pasties f   A.,   one  ptner,   1;   B,,   anor  ptner,    2;   C,  anor 
ptner^  8.    Whas  the  pties  hto  are  carryg  on,   &  have  for  Becitali. 
some   time  past  carried  on,  the  business  of    brewers,  &c., 

as  a  ptnp  firm  at ,  under  the  firm  of  A.  &  Co,  &  are 

possed  as  their  ptnp  ppty  of  the  freehd,  copyhd,  &  leasehd 
hdts  specified  in  the  Ist,  2nd,  8rd,  &  4th  schdles  hto,  with  the 
fixed  plant,  maehy,  &  fixtures  thron  (subjt  as  to  the  hds 
specified  in  the  4th  schdie  to  the  mtge  mentd  in  the  6th  schdle 
hto,  &  subjt  also  as  to  such  pts  thof  as  are  resply  subjt  thto  to 
the  leases  mentd  in  the  sd  schdles  hto),  &  are  also  possed  as 
afsd  of  certn  trade  marks,  licences,  moveable  plant  &  machy, 
&  other  moveable  chattels  hinafter  refd  to,  &  of  certn  book 
&  other  debts  owing  to  the  sd  firm.  And  whas  the  pties  hto 
have  agrd  to  convert  the  sd  firm  into  a  limd  Co  under  the 
Co's  Acts,  1862  to  1898,  subjt  to  the  provons  hinafter  contd. 
NOW  THIS  INDEE,  &c.,  mutual  covts,  p.  606. 

1.  A  Company   (limd  by  shares)  shall  forthwith  be  formed  Company 
under  the  Companies  Acts,  1862  to  1898,  for  the  ppose  of  ^^^ 
acquirg  the  sd  ptnp   business,   &  such  of  the   assets  thof 

as  are  hinafter  mentd  upon  the  terms  hinafter  appearg,  &  of 
carryg  on  the  sd  business,  &  the  pties  hto  shl  resply  take, 
do,  &  concur  in  all  such  steps,  acts,  &  things  as  may  be  necy 
or  pper  for  the  formation  &  registron  of  the  sd  Co,  &  the 
acquison  by  the  sd  Co  of  the  sd  premes  &  for  carryg  into 
e£fect  the  provons  of  these  psnts. 

2.  The  pties  hto    or  any  of    them,  or  the  exs  or  ads  of  Parties  to 
any  of  them,  eir  alone  or  in  conjunction  with  any  others  or  ag^*wfth 
other  of  the  sd  pties,  or  their  or  his  exs  or  ads,  shl  be  at  Compaay. 
liberty  to  form  and  register  the  sd  Co,  &  to  carry  into  effect 

the  provons  of  these  psnts,  &  on  behalf  of  all  the  sd  pties  hto, 
or  their  hrs,  exs  or  ads,  to  enter  into  such  agrmt  with  the  sd 
Co  when  formed  as  may  be  necy  or  pper  for  the  sale  of  the  sd 
premes,  &  for  the  transfer  of  the  mtges  hinafter  mentd,  to  the 
sd  Co  on  the  terms  hinafter  mentd,  &  for  enablg  the  sd  Co 

(a)  ThisreqaiNfl  a  lOf.  Btamp,  being  under  seal,  which  it  necessary  on 
nooount  of  the  power  of  attorney  in  clause  2. 
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to  have  the  benefit  of  &  to  become  bound  by  these  psnts  so  far 
as  regards  such  sale,  &  any  agnnt  so  entered  into  shl  be  bindg 
upon  all  the  pties  hto,  &  their  respive  hrs,  exs,  ads,  &  assns : 
And  each  of  the  pties  hto  doth  hby  appt  the  other  pties  hfo 
&  each  of  them  to  be  the  attys  or  atty  of  such  apptg  pty  for 
the  ppose  of  enterg  into  any  such  agrmt  as  last  afsd. 
Yaliiatkos  g.  FoB  thepposes  of  the  sd  sale,  &  with  a  view  to  ascertaing 
the  conson  to  be  given  for  the  same,  the  follg  valuons  &  accts 


shl  be  made  &  taken  as  at  midnight  on  the day  of , 

hinafter  called  the  valuon  date  (that  is  to  say) 

(a)  A  valuon  (hinafter  called  valuon  No.  1)  of  the  brewery, 
public-houses,  messes,  bldgs,  lands,  &  hds,  whether  of  freehd, 
copyhd,  or  leasehd  tenure,  specified  in  the  1st,  2nd,  &  3rd 
schdles  hto,  &  all  other  freehd,  copyhd,  or  leasehd  hds  (if  any) 
belongg  to  the  sd  firm,  the  legal  este  in  which  is  under  the 
control  of  the  sd  firm,  &  the  fixed  plant  &  machy  &  other 
fixtures  thron  belongg  to  the  sd  firm. 

{b)  A  valuon  (hinafter  called  valuon  No.  2)  of  all  the 
moveable  plant  &  machy,  office-furniture,  horses,  waggons, 
drays,  carts,  &  other  vehicles,  materials  for  brewg,  stock-in- 
trade,  ales  &  beer  in  stock,  casks,  jars,  implemts,  utensils,  & 
all  other  moveable  chattels  belongg  to  the  sd  firm. 

(c)  A  valuon  (hinafter  called  valuon  No.  3)  of  the  public- 
houses,  messes,  bldgs,  lands,  &  hds,  whether  of  freehd, 
copyhd,  or  leasehd  tenure,  specified  in  the  4th  schdle  hto,  k 
all  other  freehd,  copyhd,  or  leasehd  hds  (if  any)  belongg  in 
equity  only  to  the  sd  firm,  &  the  fixed  plant  &  machy  &  other 
fixtures  thron  belongg  to  the  sd  firm. 

(d)  A  valuon  &  acct  (hinafter  called  valuon  No.  4)  of  all 
book  or  other  debts  seed  or  unseed  due  or  owing  to  the  firm, 
except  the  mtge  debts  hinafter  referred  to  &  except  cash 
at  the  bank  or  elsewhere  (a),  such  valuon  being  made  upon  the 
footg  of  makg  due  allowce  for  bad  or  doubtful  debts  to  such 
an  extent  or  amt  as  the  valuer  shl  think  fit :  And  also  of  the 
benefit  of  all  covts  &  agrmts  with  the  sd  firm  or  trees  or  a  tree 
for  them  in  relon  to  their  business  wch  wd  not  pass  by  a 
convce  of  the  premes  to  be  comprd  in  valuon  No.  1  or  valuon 
No.  8,  &  also  the  trade  marks  and  licenses  belongg  to  the  sd 

(a)  It  is  assumed  that, the  firm  holds  no  negotiable  instraments;.!!  this  is 
not  the  case  they  should  be  ezolnded  £rom  this^yaluation  and  Talned  separ- 
ately, and  clauses  29  &  30  wiU  require  alteration. 
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firm  &  used  in  connection  with  the  buBinesB  thof ,  &  the  benefit 
of  all  contracts  &  orders  in  connection  with  the  sd  ptnp 
basiness  pendg  at  the  valuon  date,  &  of  all  current  insurces 
agst  loss  or  damage  by  fire  of  any  of  the  assets  of  the  firm,  & 
agst  loss,  withdrawal,  refusal  or  endorsemt  of  the  licences  of 
any  of  the  licensed  houses  comprd  in  valuons  No.  1  &  No.  8. 

(e)  A  valuon  &  acct  (hinafter  called  valuon  No.  5)  of  all 
mtge  debts  due  to  the  sd  firm  in  respt  of  the  mtges  specified  in 
the  5th  schdle  hto,  &  of  all  other  mtge  debts  (if  any)  due  to 
the  firm,  all  mtge  debts  being  in  such  valuon  taken  at  their 
par  value  &  being  considered  and  treated  as  fully  seed. 

(/)  A  valuon  (hinafter  refd  to  as  valuon  No.  6)  of  all  the 
debts  &  liabilities  of  the  sd  firm,  save  <fe  except  liabilities  in 
favour  of  any  of  the  pties  hto  in  respt  of  advces  made  by  them 
resply  to  the  firm,  but  such  valuon  shl  include  as  liabilities  all 
sums  due  to  the  respive  pties  hto  for  undistributed  profits  (a)  of 
the  sd  business  for  the  current  financial  yr  of  the  ptnp  up  to 
the  valuon  date,  &  also  all  costs  &  expses  payable  by  the  sd 
firm  under  these  psnts  &  not  previously  pd  &  dischged. 

4.  The  sd  valuons  shl  be  made  at  the  expse  of  the  firm  by  Valuers 

Messrs. ,  or  their  succors  in  business,  or  in  case  of  their  ^pp**^'**^* 

unwillingness  or  inability  to  undertake  the  same,  by  some 

other  competent  valuer  to  be  agrd  upon  by  the  pties  hto  or 
their  respive  exs  or  ads. 

5.  All  the  sd  valuons  shl  be  completed  so  soon  after  the  '^'^^^  of 
valuon  date  as  possible,  &  with  this  view  the  sd  valuons  shl  be  '*^"^*'^"^ 
commced  forthwith  after  the  exon  of  these  psnts. 

6.  The  property  to  be  sold  to  the  sd  Go  shl  be  as  follows.  Property  to 
the  premes  to  be  included  in  valuons  No.  1,  No.  2,  No.  3,  ^  ^^^' 

&  No.  4,  &  the  goodwill  of  the  business  hitherto  carried  on 
by  the  pties  hto  on  or  in  connection  with  the  sd  brewery  & 

premes,  with  the  exclusive  rt  to  use  the  name  of as  pt  of 

the  name  of  the  sd  Go,  &  to  represent  the  sd  Go  as  carryg 
on  the  sd  business  in  continuon  of  the  business  carried  on 
by  the  pties  hto  or  in  succon  to  them. 

7.  The  conson  for  the  sd  sale  shl  be  as  follows  : —  Conaidera- 
(a)  The  conson  for  the  goodwill  of  the  sd  business  shl  be  the  ^^  ^^ 

sum  of  £ •  transfer. 

(a)  This  IB  to  saye  the  partners  from  loeing  the  profits,  which  they  wiU 
legard  as  their  income. 
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tion  of  con- 
sideration. 


Sliares  to 
be  taken  in 
Batisfaction 
of  consider- 
ation. 


(b)  The  conson  for  so  much  of  the  premes  to  be  sold  as 
consists  of  chattels  passg  by  delivery  shl  be  the  amt  of 
valuon  No.  2. 

(c)  The  conson  for  the  residue  of  the  sd  premes  shl  be 
First,  the  aggregate  of  the  amts  of  valuons  No.  1,  8,  &4,  less 
the  amt  of  valuon  No.  6 ;  &  Secondly,  the  covts  for  indemnity 
to  be  given  by  the  sd  Go  as  hinafter  mentd  in  aoeordoe  with 
clause  11  hrof. 

8.  Thb  mtges  included  in  valuon  No.  5  shl  on  complon  be 
transferred  to  the  Go,  and  the  conson  for  such  transfer  shl  be 
the  amt  stated  in  valuon  No.  5. 

9.  The  sd  conson  to  be  pd  for  the  sale  and  transfer  afsd 
shl  be  applied  or  apportioned  betn  the  pties  hto  as  follows 
(that  is  to  say) :  In  the  first  place  it  shall  be  applied  in  payg 
or  satisfyg  to  the  sd  pties  hto  all  amts  wch  at  the  valnon 
date  shl  be  standg  to  the  credit  of  the  sd  pties  resply  in  the 
books  of  the  sd  firm  in  respt  of  advces  made  by  them  to  thesd 
firm,  &  the  residue  (if  any)  of  such  conson  shl  be  apportioned 
as  follows  (that  is  to  say),  Three  eql  7th  pts  thof  shl  be 
taken  by  the  sd  A.,  another  8  eql  7th  pts  thof  shl  be  taken  by 
the  sd  B.,  &  the  remaing  eql  ^th  pt  thof  shl  be  taken 
by  the  sd  G. :  And  if  the  said  conson  shl  be  insufficient  to 
answer  the  amts  of  the  sd  advces,  the  deficiency  shl,  subjt  to 
the  provons  of  clause  29  hof ,  be  borne  by  the  sd  pties  hto  in 
the  proportion  in  which  they  are  entitled  to  the  capital  of  the 
firm. 

10.  The  conson  for  the  sale  and  transfer  afsd  to  be  pd  for 
the  premes  &  the  liabilities  of  -the  firm  to  the  sevl  pties  hto 
in  respt  of  advces  shl,  subjt  as  hinafter  mentd,  be  satisfied 
by  the  issue  to  the  pties  hto  of  preferce   or  ordinary  shares 

of  £ each  in  the  sd  Go  wch  are  to  be  deemed  for  all 

pposes  to  be  fully  pd  up,  &  are  to  be  taken  by  the  respive  pties 
at  their  par  value  in  satisfon  of  the  respive  portions  of  tiie 
sd  conson  to  wch  they  shl  be  resply  entled  in  accordce  with 
the  provons  hinbfe  contd  :  Pbovd  always  that  if  the  conson  to 

be  taken  by  any  party  shl  include  a  fraction  of  £ (a),  such 

fractional  pt  shl  be   pd  in   cash :    Pbovd  further  that  the 


(a)  The  amount  of  a  share. 
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shares  to  be  taken  by  each  of  the  pties  hto  in  respt  of  his 
portion  of  the  sd  conson  shl  be  preferce  &  ordinary  shares  in 
eql  proportions. 

11.  The  sd  Co  shl  pay,  satisfy  &  dischge  ail  the  debts  &  Company 
liabilities  of  the    sd    firm  to  be  comprd  in  valuon  No.  6,  ^^ 
includg  the  amts  due  to  the  sd  pties  resply  in  respt  of  un-  iwbmtieB 
distributed  profits  as  afsd,  &  also  includg  such  costs  &  expses 

as  are  hinbfe  directed  to  be  included  in  valuon  No.  6,  &  shl 
indemnify  them  agst  all  pcdgs,  claims  &  demands  in  respt  thof , 
&  the  convces  to  the  sd  Go  shl  contain  a  covt  by  the  sd  Go 
with  the  sd  pties  hto  in  accordce  with  this  clause. 

12.  The  sd  sale  to  the  sd'  Go  shl  be  .made  subjt  to  the  ConditionB 
foUowg  stipulons: —  ^^^^ 

(a)  The  sd  premes  shl  be  sold  free  from  incumbces  except  as 
regards  the  sd  premes  comprised  in  the  sd  4th  schdle  hto 

wch  are  &  shl  be  sold  subjt  to  a  mtge  thron  for  £ (wch 

will  be  one  of  the  debts  to  be  included  in  valuon  No.  6)  &  the 
intt  thron,  &  except  also  as  regds  the  freehd  portion  of  the 
premes  comprd  in  the  sale  wch  are  sold  subjt  to  any  restrictive 
or  other  covts  affectg  the  same,  But  subjt  as  regds  the  leasehd 
portion  thof  to  the  rents,  covts,  condons  &  reservons  contd  in 
the  leases  or  agrmts  of  tenancy  under  wch  the  same  are  resply 
held,  And  as  regards  the  copyhd  portion  thof  to  the  customs  of 
the  sevl  manors  of  wch  they  are  resply  parcel,  &  as  regards  the 
whole  thof  to  the  respive  leases  mentd  in  the  sd  schdles  hto, 
&  to  all  quit,  chief  &  other  rents,  rights  of  way,  light  &  other 
easemts  (if  any)  affectg  the  same  resply,  &  to  any  subsistg 
liability  to  repair  pty  walls,  fences,  roads,  streets,  &  to  all 
other  outgoings  whatsr. 

(b)  The  sd  Go  shl  accept  such  title  to  the  sd  premes  as  the 
pties  hto  have,  &  no  requon  or  objon  of  any  kind  shl  be  made 
upon  or  to  such  title  upon  any  ground  whatever.  And  in 
parlar  no  objon  is  to  be  made  [here  inseH  any  special  condons 
especially  stamp  clause^  ante,  p.  243,  as  the  convces  to  the  firm 
may  he  defective  in  that  respect.  Also  as  to  leases  assignable 
only  tvith  licence  dk  indemnities  agst  liability  under  leases^  see 
pp.  899,  900,  note].  Co  to  be  deemed  to  have  notice  of  leases 
d  tenancies,  p.  236,  mutatis  mutandis. 

(c)  The  pchse  shl  be  completed  at  the  expiron  of  one  calr 
month  next  after  the  registron  of  the  sd  Go  at  the  office  of 
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the  sd  firm  at ,  k  thrupon  the  ad  Co  shl  as  &  from  the 

yaluon  date  be  let  into  posson  or  rect  of  rents  &  profits  (a). 
YeMkn          18.  Afteb  the  complon  of  the  sd  pchase  none  of  the  sd  ptm 
shall  continue  covenant  not  to  carry  on  trade,  p.    692,  ante, 
mutatis  mutandii,  save  so  far  as  the  sd  pties  or  any  of  them 
shall  as  members  of  the  sd  Co  be  intd,  or  as  Directors, 
Ofllcers,  Servants,  or  Agents  of  the  sd  Co  be  employed  in  the 
sd  business  to  be  sold  to  the  sd  Co  as  afsd  &  the  convce  to  the 
sd  Co  shl  contain  covts  by  the  sd  pties  hto  sevUy  with  the  sd 
Co  in  accordce  with  this  clause, 
o      14.  The  posson  of  the  sd  premes  to  be  sold  as  afsd  shl 
<MitiiieQ«>  ^  retained  by  the  pties  hto  until  the  complon  of  the  sd  pchase 
ptetMA(&}.  g^  in  the  meantime  they  shl  carry  on  the  sd  business  in  the 
same  mner  as  htofore  so  as  to  maintain  the  same  as  a  going 
concern,  but  as  from  the  valuon  date  they  shl  be  deemed  to 
be  carryg  on  the  sd  business  on  behalf  of  the  sd  Co,  &  shl 
accdly  acct  to  the  sd  Co  for  all  rects  in  respt  thof ,  &  be  in- 
demnified by  the  sd  Co  agst  all  expses  &  liabilities  incurred  in 
the  course  of  so  carryg  on  the  same. 
CbnpMiy         15.  The  sd  Co  shl  (subject  to  the  last  precedg  clause  hof) 
b«^««!^    undertake  &  pform  the  sevl  contracts  &  orders  the  benefit 
whof  is  to  be  sold  to  the  sd  Co,  &  shl  indemnify  the  pties  hto 
agst  all  pcdgs,  claims,  &  demands  in  respt  thof,  &  the  convoe 
to  the  sd  Co  shl  contain  a  covt  by  the  sd  Co  with  the  sd  pties 
hto  in  accordce  with  this  clause. 
Aoeoaat          16.  All  books  of  acct  of  the  sd  firm  &  all  books  of  refce  to 
^^'^^        customers,  &  all  other  books  &  documts  of  the  sd  firm  (except 
such  as  relate  exclusively  to  the  private  afi'airs  of  the  sd  firm 
or  of  the  individual  members  thof)  shl  on  complon  of  the  sd 
pchase  be  delivered  to  the  sd  Co  by  the  pties  hto. 
OoBtraotto       17.  BEFORE    the    issuo  of  the   sd   shares  in  the  sd  C!o 
under  these  psnts  the  sd  Co  shl  cause  a  sufiicient  contract 
relatg  to  such  issue  to  be  filed  with  the  Registrar  of  Joint 
Stock  Cos. 
Name  of  jg.  The  name  of  the  sd  Co  shl  be ,  Ltd,  &  its 

OompMiy. 

(a)  If  praotioally  all  the  oonsideration  for  the  sale  is  to  be  taken  in  tiuam, 
it  is  tmneceeaary  to  provide  for  interest  in  case  of  delay  in  oompletion. 

(6)  This  proTision  may  under  certain  circamstanoes  involye  a  payment 
of  diyidends  out  of  capital.  Palmer's  Company  Precedents,  Vol.  I.,  p.  206, 
and  therefore  may  require  modification. 
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TegiBtered  office  shl  be  in  England,  &  the  objects  of  the  sd  Co 
shl  be  to  the  effect  specified  in  the  7th  schdle  hto. 

19.  Thb  original  capital  of  the  sd  Go  shl  be  of  an  amt  eql  to  Capital 
the  aggregate  conson  to  be  satisfied  in  shares  as  af sd  for  the  sd 
premes  to  be  pchased  by  the  sd  Co,  with  an  addon  of  £ ,  (c) 

&  the  sd  original  capital  shl  be  divided  into  shares  of  £ 

each,  of  wch  so  many  shares  as  shl  be  equivalent  to  the 
portion  of  the  sd  aggregate  conson  wch  is  to  be  satisfied  in 
preferce  shares  shl  be  preferce  shares,&  the  remr  shl  be  ordinary 
shares ;  the  preferce  shares  shl  confer  on  the  holder  thof  the 
here  state  privileges  of  preference  shareholdera. 

20.  Each  of  the  pties  hto,  or  his  exs  or  ads,  shl  subscribe  Partnen  to 
the  sd  mem  of  associon  for  one  ordinary  share  in  the  sd  Co,  &  Memoran- 
sach  addonal  psons  as  may  be  necy  in  order  to  obtain  the  ^^^ 
registron  of   the  sd  Co  shl  be  subscribers  to  the  sd  mem 

for  one  ordinary  share  each,  such  addl  subscribers  to  be 
nominated  by  the  sd  A.  &  B.,  or  the  survor  of  them,  his  exs 
or  ads,  or  such  one  or  more  of  those  pties  as  shl,  eir  alone  or  in 
conjunction  with  the  others,  be  actg  in  the  registron  of  the 
sd  Co. 

21.  Thb  mem  Sc  articles  of  associon  of  the  sd  Co  &  the  agrm^  Prepara- 

for  sale  to  the  sd  Co  shl  be  prepared  by ,  the  solor  of  the  Memoran- 

sd  A.,  &  be  submitted  to  the  respive  solors  of  the  sdB.  &  C,  duinand 
A  shl  be  finally  settled  on  behalf  of  all  the  pties  hto  by , 

of  ,  barrister-at-law,  or  in  default  by  such  other  con- 

Teycg  counsel  as  shl  be  agrd  upon  by  the  pties  hto,  or  if  they 
shl  not  agree  as  shl  be  appointed  by  the  Chairman  for  the  time 
being  of  the  General  Council  of  the  Bar,  &  in  addon  to  provons 
to  the  effect  hinafter  mentd  the  sd  mem  &  articles  shl  contn  all 
such  clauses  &  provons  as  the  sd  counsel  shl  deem  necy,  just 
or  convenient  for  the  pper  constitution,  regulon,  conduct,  & 
managemt  of  the  sd  Co  as  a  private  Co  limd  by  shares,  & 
the  decision  of  the  sd  counsel  in  referee  to  the  contents  of  the 
sd  mem,  articles  &  agrmt  shl  be  conclusive. 

22.  The  mem  &  articles  of  associon  of  the  sd  Co  (as  the  case  Power  to 
may  require)  shl  provide  that  the  sd  Co  may  from  time  to  ^^[J^T 
time   by  special  resolon  increase   the  capital  of  the  sd  Co 

(e)  This  IB'  to  coyer  the  shares  of  the  subsoribers  to  the  memorandmit 
of  aas  odation  and  the  working  capital. 
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be  directors 
to  be 
secured. 


Partner- 
ship to  be 
dissolved 
on  comple- 
tion. 


by  the  issue  of  farther  shares  either  preference  or  ordinary 
to  such  amts  and  upon  such  terms,  &  subjt  to  such  restrons 
as  to  allotmt,  transfer,  &  orwise  as  the  Co  may  by  soeh 
resolon  determine  (a). 

28.  The  first  directors  of  ihe  sd  C!o  shl  be 

24.  The  articles  of  associon  of  the  sd  Co  shl  specifically 
provide  for  the  foUowg  matters  (that  is  to  say),  &c.,  (b)  inter 
alia  the  followg  provons  may  be  inserted. 

(a)  The  sd  A.  &  B.  shl  be  entled  to  be  permanent  directors 
of  the  sd  Go  durg  their  respive  lives  so  long  as  they  shl  resply 
retain  the  number  of  shares  required  as  a  qualificon  for  a 
director. 

(b)  On  the  death  of  either  of  the  sd  A.  or  B.  while 
continuing  a  director,  his  legal  psonal  repves  or  repve  shl 
have  the  right  to  nominate  as  director  a  pson  holding  the 
number  of  shares  required  as  a  qualificon  for  a  director. 
Every  nomination  under  this  power  must  be  notified  to  the  sd 
Go  within  two  calr  months  after  the  death  of  the  director  in 
whose  place  the  nominon  is  made,  &  must  be  accompanied 
with  the  consent  in  writg  of  the  nominee  to  act,  &  shl  take 
effect  only  from  the  date  of  the  service  of  the  notice  &  in  the 
event  of  tiie  same  being  served  within  the  period  afsd. 

25.  Immedly  upon  the  registron  of  the  sd  Go  agrmts  shl 
be  entered  into  between  the  sd  Go  and  the  sd  A.  &  B« 
resply  securg  to  the  sd  A.  &  B.  &  their  respve  legal  psonal 
repves  the  privileges  as  to  retention  of  ofSce  as  directors  & 
nominon  of  succors  mentd  in  the  headings  (a)  &  (b)  of  the 
precedg  clause  hrof . 

26.  Upon  the  complon  of  the  sd  sale  to  the  sd  Go  the  existg 
ptnp  betn  the  pties  hto  shall  cease  &  be  dissolved,  &  the  ptisB 
hto  or  their  respive  exs  &  ads  shl  exte  such  mutual  rele,  as 
shl  be  required  for  windg  up  &  closg  the  affairs  of  the  ptnp,  & 
such  notice  (if  any)  of  the  dissolon  of  the  ptnp  shl  be  published 
as  shl  be  necy  under  the  circes,  &  any  pty  may  in  the  name 


(a)  If  any  restrictionfton  borrowing  are  intended  theyahoold  be  proTided 

for  here. 

(b)  The  qualification  and  remuneration  of  the  Directors,  their  rotation  and 
method  of  fiUing  up  yaoanciee,  reatrictiona  on  transfers  of  shares^  TOtes  of 
members. 
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&  on  behalf  of  all  pties  hto  sign  such  notice  &  publish  the 
same  in  the  London  Gazette. 

27.  If  the  sd  Go  is  not  formed  &  regiatrd  in  psuance  of  Pronnon 

these  psnts  bf e  the  —■ —  day  of these  psnts  shl  be  void  &  S>^aiiy  is 

eease  to  be  bindg  on  any  of  the  pties  hto.  not  formed. 

28.  The  costs  &  expses  of  all  pties  hto  of  &  incidental  to  ^^  ^^ 
this  agrmt  &  the  negocion  for  the  same  as  from  the day 

of shl  be  pd  out  of  the  assets  of  the  sd  firm  &  debited  to 

capl  acct,  or  or  wise  shl  be  treated  as  a  liability  thof  in  mner 
hinbfe  mentd. 

29.  The  cash  exempted  from  valuon  No.  4  shl  be  retained  Proyisious 
by  the  pties  hto  &  shl  be  applied  in  satisfyg  such  pt,  if  any,  **  ^  **^ 
of  the  amts  wch  at  the  valuon  date  shl  be  standg  to  the 
credit  of  the  sd  pties  resply  in  respt  of  advances  made  by 

them  to  the  sd  firm  as  shl  not  be  satisfied  as  hinbfe  is  provd 
and  snbjt  thto  shl  be  apportioned  as  follows,  that  is  to  say :  8 
eql  7th  pts  thof  shl  be  taken  by  the  sd  A.,  another  8  eql  7th 
pts  throf  shl  be  taken  by  the  sd  B.,  and  the  remaing  eql  one 
7th  pt  thof  shl  be  taken  by  the  sd  C. 

80.  Immedlt  after  the  formon  of  the  sd  Co  each  of  the  Sham  to 
pties  hto  shl  apply  for  and  accept  and  shl  pay  for  in  cash  fully  ^*pp^«* 
pd  up  shares  in  the  sd  Co  which  at  their  par  value  shl  equal 

or  exceed  the  amt  to  wch  such  pty  shl  be  entled  in  the  cash 
excepted  from  valuon  No.  4.  Provd  that  the  shares  to  be 
taken  by  each  of  the  pties  hto  under  this  proven  shl  be 
preferce  and  ordinary  shares  in  eql  proportions. 

81.  The  expses  of  &  incidental  to  the  formon  &  registron  of  Expense  of 
the  sd  Co  &  of  the  agrmt  for  sale  &  the  convce  &  assignmts  of c^^y 
to  the  sd  Go  of  the  premes  to  be  sold  as  afsd,  shl  be  borne  &  i<^)» 

pd  by  the  sd  Co  out  of  moys  to  be  borrowed  for  the  ppose,  & 
such  moys  shl  be  repd  out  of  the  revenue  of  the  sd  Co  by  so 
many  annual  instalmts,  commencg  one  yr  after  the  registron 
of  the  sd  Go,  as  shl  be  determined  by  the  sd  Co  in  general 
meetg,  &  proven  for  this  ppose  shl  be  made  in  the  articles  of 
associon  of  the  sd  Co. 

82.  All  refces  in  these  psnts  to  any  of  the  pties  hto  shl  ProTisioiia 
include  their  respive  hrs,  exs,  or  ads  where  the  context  so  of  parser 
admits,  &  the  death  of  any  one  or  more  of  the  pties  hto  shl  ^f<>««>m- 

"^  '^  pletion. 

(e)  See  post,  p.  902,  note  (a). 
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Profits  of 


not  affect  the  operon  of  these  psnts,  bat  the  exs  or  ads  of  tihe 
deceased  pty  shl  be  substituted  for  him  with  regard  to  these 
psnts,  (&  shl  be  ptners  in  the  sd  firm  business  until  the  sale 
thof  to  the  sd  Co  under  these  psnts»  or  until  the  rescission  of 
this  agrmt  or  the  cesser  of  its  operon  under  the  27th  claoBe 
hrof  &  none  of  the  provons  of  the  articles  of  ptnp  betn  the 
pties  hto  now  subsistg  with  refce  to  the  windg  up  of  the 
ptnp,  or  the  arrangemts  as  to  the  ptnp  business  &  assets  to 
take  effect  upon  the  death  of  a  ptner»  shl  have  any  operon  durg 
the  subsistce  of  these  psnts. 

88.  Fob  the  ppose  of  ascertaing  the  profits  of  the  sd  finn 

for  the  yr  endg  on  the  sd day  of the  aocts  of  the 

firm  &  the  valuon  of  the  assets  thof  shl  be  taken  &  made  in 
accordce  with  the  practice  hitherto  existg  under  the  sd  artideB 
of  ptnp,  &  the  freehd,  copyhd  &  leasehd  ppties  of  the  firm 
shl  be  taken  at  the  value  attributed  thto  in  the  genl  soet 

made  up  for  the  yr  endg  the day  of ,  &  the  ppties 

pchased  since  that  day  at  the  actual  cost  price  thof,  &  net 
accordg  to  the  valuons  to  be  made  for  the  pposes  &  in  psoance 
of  these  psnts,  &  the  value  of  the  goodwill  of  the  sd  business 
shl  not  be  brought  into  acct  in  ascertaing  the  sd  profits. 
DeanitioiL  84.  In  the  constron  of  these  psents,  &  of  the  schdles  hto, 
the  expression  "  hds  of  leasehd  tenure  "  shl  be  deemed  to 
include  hds  held  on  underlease,  *'  lease  '*  shl  be  deemed  to 
include  underlease  &  tenancy,  &  lessee  shl  be  deemed  to 
include  underlessee,  tenant  &  occupier. 

86.  Arhitron  (a),  ante^  p.  167,  form  iv. 

lSckdle8.2 


ArUtra- 


(a)  In  a  case  like  this  it  is  weU  to  appoint  as  arbitrator  the  counsel  who 
settled  the  draft 
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AGREEMENT    by    Brbwbbs  trading  as    Pabtnbes    to    ^^^  ^ 
Tbansfeb  titeir  Bmine%s  as  a  Goimq  Goncebn  to  a 
LiMiTBD  CoMPAmr   in  consideration  of  fully  paid-up 
Shabbb. 

Pabtie.%  a.  of ,  B.  of ,  C.  of ,  (hinafter  called 

the  ptners),  1  (&).  A.  &  Go,  Limd,  a  Co  incorpd  under  the 
Companies  Acts,  1862  to  1898,  (&  hmafter  called  the  Co),  2. 
Whas  the  ptners  are  &  have  for  some  time  past  been 
carrying  on  the  business  of  brewers,  &c.,  as  a  ptnp  firm  at 

under  the  firm  of  A.  &  Co.    And  whas  the  Co  has  been 

formed  for  the  acquison  of  the  sd  business :  NOW  THESE  Witoe«. 
PSNTS  WITS  that  the  ptners  hby  agree  with  the  Co  &  the 
Co  agree  with  the  ptners  as  follows : 

1.  The  ptners  shl  sell  &  the  Co  shl  pchase  the  foUg  ppty  Agreement 
for  the  conson  hinafter  mentd : —  ^^^  "**®' 

FmsT,  the  brewery,  public  houses,  messes,  bldgs,  lands  & 
hds  specified  in  the  1st,  2nd,  8rd  &  4th  schdles  hto  (being 
resply  of  freehd,  copyhd  &  leasehd  tenure  as  in  the  same 
Bchdles  mentd  in  referee  to  the  same  respive  premes)  wch 
form  pt  of  the  assets  of  the  sd  firm,  togr  with  the  fixed  plant 
&  machy  k  other  fixtures  thron  belongg  to  the  sd  firm. 

Sboondly.  All  the  moveable  plant  &  machy,  &c.  {continue 
as  in  clause  8  {b),  p.  888),  belongg  to  the  sd  firm  at  midnight  on 

the day  of ,  hinafter  called  the  valuon  date,  which 

are  specified  in  the  5th  schdle  hto  (c). 

Thibdly.  All  book  &  other  debts  due  or  owing  to  the  sd  firm 
at  the  valuon  date  wch  are  specified  in  the  6th  schdle  hto  (c), 


(h)  Thia  agreement  which  will  be  nnder  seal  must  be  filed  with  the 
r^fifltrar  of  Joint  Stock  Companies  before  any  share  is  issued  under  it  (see 
Compaiiies  Act,  1867  (90  &  31  Vict.  o.  181),  s.  25),  and  most  be  executed  by 
all  parties  and  properly  stamped  previous  to  registration.  See  as  to  obtain- 
ing^ relief  from  the  Court  where  a  contract,  or  a  sufBlcient  contract  through 
acddant  or  inadvertence,  has  not  been  filed,  61  &  62  Vict.  c.  26. 

(e)  It  will  sometimes  be  convenient  to  annex  the  valuation  to  the  contract 
of  inserting  the  items  in  a  schedule. 

S.E. — ^VOL.  I.  67 
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PRBO.  II. 


Considexa- 
tion. 


AgreemMit 
to  transfer 
mortgages. 


Apportion- 
ment of 
considera- 
tion. 


Shares  to 
be  taken  in 
satisfac- 
tion. 


Discharge 
of  liabili- 
ties. 


&  the  benefit  of  all  covts  (continue  as  in  last  precedtntj 
clause  8  {d)  p.  888,  mu/tatis  mutandis). 

Fourthly.  The  goodwill  of  the  business  hitherto  carried  on 
by  the  ptners,  &c.  {continue  as  in  clause  6,  p.  889). 

2.  The  conson  for  the  sd  sale  shl  be  as  follows  : — 

(a)  The  conson  for  the  goodwill  of  the  sd  business  shl  be 
the  sum  of  £  K. 

(b)  The  conson  for  so  much  of  the  premes  as  consists  of 
chattels  passg  by  delivery  shl  be  the  sum  of  £  L 

(c)  The  conson  for  the  premes  specified  in  the  1st,  2nd  & 
Srd  schles  hto  with  the  fixed  plant  &  machinery  &  other  fix- 
tures thron  shl  be  sum  of  £M  <£  apportionmt  for  copyhds. 

(d)  The  conson  for  the  residue  of  the  sd  premes  shl  be 
dB  N  &  the  covts  for  paymt  &  indemnity  to  be  given  by  the 
Go  as  hinafter  mentd  in  accordce  with  clause  8  hof . 

8.  The  ptners  shl,  immedly  on  complon  of  the  sd  sale, 
transfer  or  cause  to  be  transferred  to  the  Go  the  sevl  mtge 
debts  specified  in  the  7th  schdle  hto  (wch  belong  to  the  ptners) 
&  the  sees  for  the  same  on  paymt  of  the  amount  due  in  respt 
of  the  same  on  the  valuon  date  for  the  sum  of  £  P. 

4.  The  total  amt  (viz.,  £  T)  of  the  sd  sums  ot  £  K,  £  L, 
£  M,  £  N,  &  iS  F,  shl  be  apportioned   betn  the  ptners  as 

follows,  that  is  to  say,  the  sd  A.  shl  receive  £ ,  the  sd  B. 

shl  receive  £ ,  &  the  sd  C.  shl  receive  £ (a). 

6.  The  sd  sum  of   £ to  be  reed  by  the  sd  A.  as  afsd 

shl  be  satisfied  as  follows,  that  is  to  say,  £ pt  thof  shl  be 

pd  to  him  in  cash  &  the  balance  of  £ shl  be  satisfied  by 

the  issue  to  him  or  to  such  pson  or  psons  as  he  shl  by  writg 

nominate,  of preference  shares  of  £10  each  in  the  Co, 

to  be  nod  1  to (both  inclusive)  & ordinary  shares 


of  £10  each  in  the  Go,  to  be  nod  1  to 


(both  inclusive)  & 


such  shares,  both  preference  &  ordinary,  shl  be  deemed  for 
all  pposes  to  be  fully  pd  up. 

6  &  7.  Similar'  clauses  as  to  B,  d  C. 

8.  The  Co  shl  pay,  satisfy,  &  dischge  all  the  debts  4; 
liabilities  of  the  sd  firm  subsistg  at  the  valuon  date,  except 


(a)  The  amount  payable  to  each  will  be  the  amount  standing  to  his  credit 
in  the  books  of  the  firm  for  advances  together  with  his  share  of  the  remdueof 
£  T  after  such  payment. 
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liabilities  in  favour  of  any  of  the  ptners  in  respt  of  advces    pr«o.  n. 
made  by  them  resply  to  the  firm,  but  includg  all  sums  due 
to  the  ptners  resply  for  undistributed  profits  of  the  sd  busi- 
ness for  the  current  financial  yr  of  the  ptnp  up  to  the  valuon 
date  (all  wch  debts  &  liabilities  are  specified  in  the  8th  schdle 

hto,  &  the  aggregate  whof  is  the  sum  of  £ ,  &  the  Co 

shl  indemnify  each  of  the  ptners  agst  all  proceedgs,  claims  & 
demands  in  respt  of  the  sd  debts  &  liabilities,  &  the  convce  to 
the  Co  shl  contain  covts  by  the  Co  with  the  ptners  hto 
jointly  &  severally  in  accordce  with  this  clause. 

9.  The    sd   sale   to   the  Co  is  made  subjt  to  the  foUg  Condition* 

,.      ,  .   of  sale. 

stipulons : — 

(a)  The  freehd  premes  are  sold  for  estes  in  fee  simple  in 
posson,  &  the  copyhd  premes  for  estes  in  customary  fee  simple 
in  posson,  &  the  leasehd  premes  for  the  unexpired  residues  of 
the  terms  for  wch  the  same  are  resply  held  as  mentd  in  the 
8rd  schdle  hto,  or  as  regards  premes  thrin  stated  to  be  held 
on  yrly  tenancies,  for  such  intt  thrin  as  the  ptners  have  or  are 
competent  to  dispose  of.  Take  in  aU  the  provons  of  clause  12, 
last  preCy  mutatis  mutandis^  except  the  reference  to  the  valuon^ 
stating  a  certn  day  for  comphn,  d  add: 

(b)  Divers  of  the  leasehd  premes  are  or  may  be  only  assnable  Proyinons 
with  the  consent  of  the  lessors  from  whom  the  same  resply  are  Jl^i^^g^I^h 
held.     The  ptners  shl   use  their   best  endeavours  to  obtn  cannot  be 
the  requisite  consents  for  the  assnmt  thof  to  the  Co,  but  if  in  ^^^^ 
the   case  of  any  lease  or  leases  such  consent  cannot  con- 
veniently be  obtnd,  the  ptners,  or  such  of  them  as  can  pperly 

do  80,  shl  at  the  expse  of  the  Co,  exte  a  declaron  of  trust  in 
favour  of  the  Co  of  the  premes  comprised  in  such  lease  or 
leases,  upon  havg  a  pper  covt  of  indemnity  from  the  Co  agst 
the  rents  &  covts  reserved  by  or  contd  in  such  lease  or  leases 
resply  (6). 


(&)  It  should  be  obserred  that  where  the  acceptanoe  of  a  dedaration  of 
trust  is  made  obligatory,  it  becomes  a  contract  for  the  purohase  of  an 
equitable  interest  (West  London  Syndicate  v.  Commissioners,  [1898]  2  Q.  B. 
607),  so  as  to  affect  the  stamp,  but  this  is  not  a  matter  of  importance,  as  tbe 
stamp  must  be  paid  either  on  the  contract  or  on  the  agreement.  AU  that 
can  be  done  where  the  lessees  are  precluded  from  parting  with  the  pos- 
session, is  to  provide  that  tbe  leases  containing  such  provisions,  if  such 
shaU  be  found  to  exist,  shall  be  excluded  from  the  sale,  and  the  price 

67  2 
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tmmk  n. 


10.  Aftbb  the  oomplon  of  the  sd  pchse  none  of  the  ptnen 
ahl  carry  on  trades,  see  Uut precedent.    Posson  to  be  retakdl^ 


Promions 
as  to 

leaaeholcU 
wbioh 
cannot  be 
assigned. 


Another 
fonn. 


diminished  pro  tatUo  by  the  valtie  placed  on  the  proper^  oompriaed  in  the 
leaae  in  the  yalnationj  or  by  an  amount  to  be  determined  by  arbitration. 
The  following  danaes  are  sometimes  of  use : — 

I.  Some  of  the  leases  under  wch  the  leasehd  ppties  are 
held  by  or  in  trust  for  the  ptners  contain  restrons  on 
assignmt  or  partg  with  posson  without  licenses  from  the  land- 
lords. The  ptners  will,  immedly  after  the  date  href  &  at 
the  cost  of  the  Co,  resply  use  their  best  endeavours  to 
obtain  the  necy  licenses  for  the  assignmt  of  such  leases  to 
the  Co  &  the  Co  is  to  pf  orm  any  reasble  condon  required  by 
any  landlord  prevs  to  grantg  the  same,  but  in  any  case  in  wch 
such  license  cannot  be  obtained  bfe  the  day  hrin  fixed  for 
complon  of  the  pchase,  the  foUg  provons  shl  have  effect 
(that  is  to  say),  subjt  as  is  hinafter  provd,  the  ptners  shl, 
at  the  expense  of  the  Co  upon  complon  of  the  pchase  exte 
a  declon  of  trust  of  the  ppty  affected  in  favour  of  the  Co  upon 
havg  a  pper  covt  of  indemnity  from  the  Co  agst  the  rents 
&  covts  reserved  by  &  contd  in  the  lease  thof ,  but  if  the 
ppty  affected  is  held  by  any  tree  or  trees  for  the  ptners  the 
ptners  shl  procure  such  tree  or  trees  at  the  like  expse  to  exte  a 
similar  declon  of  trust  upon  havg  a  similar  covt  of  indemnity: 
Pbovd  always  that  if  the  exon  of  such  declon  of  trust  or  the 
transfer  of  the  posson  of  the  ppty  witht  such  license  as  afsd 
would  create  a  forfeiture,  then  the  ppty  shl  be  excluded  from 
the  sale,  &  the  conson  payable  to  the  ptners  shl  be  reduced 
by  the  value  of  the  excluded  ppty  accdly,  &  in  case  of  diffce 
as  to  the  amt  of  such  redon  the  same  shl  be  determined  by 
arbitron  as  hinafter  provd. 

n.  In  case  the  ptners  shl  be  unable  to  deduce  &  verify 
a  good  title  (subjt  to  the  condone  hrin  contd)  to  any  of  the 
freehd  or  leasehd  ppties  specified  in  the  first  four  schdles 
hto  (other  than  the  brewery  &  ppty  nod  1  in  the  1st  schdle 
hto  &  the  brewery  &  ppty  nod  1  in  the  4th  schdle  hto),  then 
the  ppty  in  respt  of  wch  such  inability  shl  occur  shl  be 
excluded  from  the  sale  (unless  the  Co  shl  be  willg  to  accept 
such  title  as  the  ptners  are  able  to  give),  &  in  case  of  any  such 
ppty  being  so  excluded  the  conson  payable  to  the  ptners  sU 
be  reduced  by  the  value  of  the  excluded  ppty  accdly,  &  in 
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ptnert   tiU    eompletum.     Co   to  pform  contracts.    Delivery  of   '»«^  "• 
books  of  acct,  see  last  precedent,  clauses  14 — 16, 

11.  The  sd.  A.  &  B.  shl  be  entled,  continue  clause  24  (a) 
p.  894. 

12.  On  the  death  of,  continue  clause  24  (b)  at  p.  894. 

13.  The  convce  to  the  Go  shl  contain  covts  by  the  Co  with  Convey- 
the  sd  A.  &  B.  resply  in  terms  oorrespondg  with  the  last  two  *°~' 
precedg    claases  hrof   &  bindg  the  Co  to  observe   &  give 
effect  to  the  same,  &  not  to  alter  the  claases  of  the  Articles  of 
Associon  of  the  Co  by  wch  the  rights  &  privileges  in  the  two 

last  precedg  claases  hrof  are  provd  for. 

14.  The  Co  shl  if  reqaired  ezte  &  deliver  to  each  of  the  DapUeato 
other  pties  hto  a  duplicate  of  the  convce  to  the  Co,  sach  ^^"^7- 


case  of  diffce  as  to  the  amt  of  such  redon  the  same  shl  be 
determined  by  arbitron  as  hinafter  provd. 

ni.  If  the  ptners  shl  be  unable  to  deduce  &  verify  a  good  Another 
title  subjt  as  afsd  to  the  sd  brewery  premes  nod  1  in  the  sd  fonn. 
1st  schdle  hto,  or  to  the  sd  brewery  &  premes  nod  1  in  the 
sd  4th  schdle  hto,  then  (unless  the  Co  shl  be  willg  to  accept 
such  title  as  the  ptners  are  able  to  give)  it  shl  be  Iful  for 
the  ptners  by  notice  in  writg  delivered  to  the  Co  or  their 
secretary  or  solors  on  their  behalf  to  rescind  the  agrmt  & 
thrupon  this  agrmt  shl  cease  to  be  operative  or  bindg  upon 
any  of  the  pties  hto,  &  none  of  such  pties  shl  have  any  claim 
agst  the  other  or  others  of  them  for  costs,  compenson, 
damages,  or  orwise  howsoever,  but  all  papers  &  abstracts  shl 
be  returned  to  the  pty  by  whom  the  same  shl  have  been 
famished. 

The  sevl  ppties  hby  agrd  to  be  sold  are  believed  &  are  to  be  proviso  as 
taken  to  be  correctly  described  as  to  quantity  &  as  to  the  tomude- 
nature  of   the  licenses  subsistg  in  respt  of  such  of  the  sd  ""^***"* 
ppties  as  are  hcensed  for  the  sale  of  liquors  &  in  all  other 
respts,  &  any  error,  misstatemt,  or  omission  in  the  description 

of  the  sd  ppties  or  in  the  sd  plan  referred  to  in  the schdle 

hto,  &  any  defect  in  any  such  license,  or  the  absence  of  any 
such  hcense,  or  the  existce  of  any  circe  whby  such  license  or 
the  contince  thof  is  or  may  be  prejudicially  affected,  shl  not 
annul  the  sale  or  be  a  ground  for  any  abatemt  or  compenson 
on  either  side. 
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duplicate  to  be  prepared,  engroaaed,  stamped  &  ezted  b;  &  at 
the  expse  of  the  Co. 

15  (a).  The  expses  of  all  ptiee  of  &  incidental  to  this  agnnt 
(but  not  includg  the  preliminary  valuona  of  the  premea  hby 
sold),  &  also  of  the  formon  &  registron  of  the  Co,  ft  of 
the  conTce  &  assnmt  to  the  Co  of  the  premea  hby  agrd  to  be 
sold  to  the  Co  aa  afad,  ahl  be  borne  &  pd  by  the  Co. 

16.  Befobe  the  iasue  of  the  ad  shares  in  the  Co  under  these 
psnta,  the  Co  shl  caaae  a  sufft  contract  relatg  to  each  issue  to 
be  filed  with  the  Registrar  of  Joint  Stock  Cos. 

17.  Leasehds,  dc,  dejined,  see  last  precedent,  p.  896.  hi 
WIT8,  &c. 

[Fire  Schdlea.l 


CONVEYANCE  by  Brewers  Trading  at  Partners  to  a 
Company  Formed  to  Acquire  their  Business  as  a 
Going  Concern  (h). 

Pasties,  A.,  B.,  &  C,  ptnera  { "  hinafter  called  the 
ptners"),  1 ;  A.  &  Co,  Limd,    an  incorpd  Co    havg  their 

regrd  office  at  ,  2.    Whas  the  ptners  lately  carried  on 

the  buainess  of  brewers,  &c.,  at ,  as  a  ptnp  firm  under  the 

firm  of  A.  &  Co :  And  whas  the  treehd  hda  hby  pted  formed 
pt  of  the  aaaeta  of  the  ad  firm,  &  are  vested  in  the  ptners,  or 

(a)  This  clause  should  be  referred  to  in  the  Hemorandum  and  Articln 
of  Association,  Palmer's  Company  Precedents,  Vol.  I.,  pp.  305,  446. 

(i)  II  the  whole  of  the  ad  voiornn  duty  is  paid  on  the  contract,  the  ceo- 
veyance  irillonly  reqniro  a  denoting  stamp.  Stamp  Act,  IBSI,  s.  69  (I)  and 
(8).  If  any  copyholds  are  smrendeced  to  the  Company,  the  stamps  is 
respect  of  them  must  be  transtert^d  to  such  surrender,  b.  S9,  (3)  u 
being  t^e  principal  inatnunent,  s.  61  (b).  Bnt  more  commonly  the  ad  Tolonn 
stamp  in  respect  of  the  lefial  intereete  in  land  irill  not  be  paid  on  the  cod- 
tiaot^  in  which  cam  it  must  be  shown  how  much  is  apportioned  for  the  lud 
conveyed  free  from  the  mortgage. 
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some  or  one  of  them  in  fee  simple  in  posson,  free  from  ^mo.  m. 
incumbces,  except  as  hinafter  mentd,  similar  recital  as  to 
*'  leasehd  hds  hby  assned :  "  And  whas  the  copyhd  hds  hinafter 
covted  to  be  surrendered  formed  pt  of  the  assets  of  the  sd  firm, 
&  the  sd  A.  is  tenant  on  the  Gt  rolls  thof :  And  whas  the  hds 
hinbfe  refd  to  (or  some  of  them)  are  sabjt  to  certn  tenancies 
or  mider-tenancies,  &  to  certn  easemts,  privileges,  rts,  rent- 
chges,  liabilities,  &  restrictive  condons,  sabjt  to  wch  the  same 
are  hinafter  assared:   And  whas  pt  of  the  freehd  hds  hby 

granted  are  subjt  to  the  indre  of  mtge  of  the day  of 

hinafter  mentd,  &  to  the  ppal  moys  and  intt  thby  seed 
wch  constitute  a  debt  of  the  sd  firm.  And  whas  the  ptners  Agx^ement 
have  agreed  with  the  Co  for  the  sale  to  them  of  the  good-  ^^^  ^^' 
will  of  the  sd  business  &  the  exclusive  rt  of  user  of  the 
name  ''  A.  <&  Go."  as  pt  of  the  name  of  the  Go,  &  also  of 
the  freehd,  leasehd,  &  copyhd  hds  hby  assured,  with 
the  fixed  plant  &  machinery  &  other  fixtures  upon  the  sd 
premes,  togr  with  the  trade  marks,  licenses,  insurces,  book  & 
other  debts,  &  the  benefit  of  all  pendg  contracts  &  orders,  & 
of  the  covts  hinafter  assigned,  belongg  to  the  sd  ptnp  at  mid- 
night on  the day  of  hinafter  called  the  valuon  date 

at  the  aggregate  price  of  £  X  (c),  &  upon  the  terms  of  the  Go 
assumg  &  paying  &  dischargg  the  debts  and  liabilities  of  the 
sd  ptnp  as  the  same  stood  at  on  the  valuon  date,  includg  the 

moys  then  owing  on  the  sd  indre  of  mtge  of  the day  of 

(wch  debts  &  liabilities  includg  as  last  afsd  then  amounted 

to  £ ),  &  enterg  into  such  covt  in  relon  thto  as  is  hinafter 

eontd,  apportiomnt  of  £  X  as  folloivs  : — £  S  for  the  copyhds 
covted  to  be  surrendered,  d:  £  U  (residue  of  the  sd  sum  of  £  X) 
*'  &  the  sd  covt "  for  the  rest  of  the  ppty  :  And  whas  it  was 
pt  of  the  agrmt  for  the  sd  sale  that  the  sd  freehd,  copyhd,  & 
leasehd  hds  shd  be  sold  &  assured  subjt  as  hinafter  expressed, 
but  orwise  free  from  incumbces,  &  that  these  presents  shd 
contain  the  covts  &  provons  hinafter  contd,  And  whas  in 
psuance  of  the  terms  of  the  sd  agrmt  for  sale  the  sd  pchse-moy 
of  £  X  has  been  pd  &  satisfied  by  the  issue  to  the  ptners  resply 
&  their  respive  nominees  of  certain  shares  in  the  Co,  wch  have 


(e)  Ab  to  how  this  sum  is  arriyed  at,  see  pp.  888,  889 ;  it  does  not  include 
the  value  of  the  chattels  passing  by  delivery,  or  of  the  mortgages  trans- 
ferred to  the  Company. 
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mem. 


Convey- 
ance <rf 
freeholds. 


Conyey- 

anoeof 

leaseholds. 


Of  copy- 
holds. 

Subject  to 
tenancies, 


been  issaed  to  &  distributed  among  the  ptners  &  their  respive 
nominees  in  proportions  agrd  upon  betn  the  ptners  (as  the 

ptners  hby  admit)  [&  by  the  paymt  of  £ to  the  ptners] 

&  such  shares  [&  paymt]  have  been  accepted  by  the  ptnen 
resply  in  full  satisfon  of  the  sd  sum  of  £  X,  wch  they  hby 
declare  to  have  been  fully  satisfied  &  dischged.  NOW  THIS 
INDBE  WITNETH  that  in  psuance  of  the  sd  agrmts  &  in 
conson  of  the  shares  so  issued  &  the  other  paymts  so  made 
as  af  sd  to  the  ptners  resply  &  their  respve  nominees  in  satisfon 
of  the  sd  pchase-moy  of  £  T  as  hinbfe  recited,  &  also  of  the 
covts  by  the  Go  hinafter  contd  the  ptners  as  benefl  ownen  do 
&  each  of  them  as  benefl  owner  doth  hby  grant  unto  the 
Co  all  &  singular  the  hds  comprised  in  &  assured  by  the 
sevl  indres  of  conveyce  or  instrumts  specified  in  the  Ist 
schdle  hto  (hinafter  referred  to  as  the  ppal  convces),  short 
descriptions  of  wch  last-mentd  premes  are  for  convce  of 
referee  contd  in  the  4th  column  of  the  1st  schdle  hto  &  are 
thrin  set  opposite  to  the  parlars  of  the  ppal  convces  affecting 
the  same  resply,  but  are  not  to  be  taken  as  in  any  way 
limitg  or  restrictg  the  descriptions  of  the  premes  as  contd  in 
the  ppal  convces  To  hold  unto  &  to  the  use  of  the  Co  & 
their  assns,  subjt  as  to  the  hds  comprd  in  &  assured  by  the 

ppal  convce  of  the day  of to  the  indre  of  mtge  descd 

in  the  2nd  schdle  hto  &  to  the  ppal  moys  &  intt  thby  secured. 
Assignmt  ofUcLselids  p.  446,  descrihg  the  peels  as  in  the  case  of 
freehds  above,  say  ''the  hds  comprd  in  &  demised  by  the 
sevl  indres  of  lease  and  underlease  described  in  the  8rd  schdle 
hto,  hinafter  refd  to  as  the  ppal  leases  "  Habendum^  p.  404,  Cort 
by  A.  to  surrender  copyhds,  descrihg  the  peels  as  in  the  case 
of  freehds  saying,  **  the  copyhd  hds  to  wch  by  the  admissions 
specified  in  the  4th  schdle  hto  the  sd  A.  was  admitted  tenant.*' 
Provd  always  &  it  is  hby  decld  that  all  the  hds  conveyed, 
assned,  or  covted  to  be  surrendered,  are  so  conveyed,  assned, 
or  covtd  to  be  so  surrendered,  subjt  to  all  the  existg  tenancies 
throf  resply,  &  to  all  rts  of  the  tenants  &  occupiers  thof ,  &  also 
to  all  incidents  of  tenure,  privileges,  rts  to  light  &  air,  &  to  all 
other  easemts,  if  any,  quit  &  other  rents,  &  other  periodical 
paymts,  &  liabilities  to  bear  or  contribute  towards  the  expsesof 
mtce  &  repair,  &  to  make  good  damage  &  to  all  other  out- 
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gomgB  chged  on  or  payable  in  respt  of  the  premes,  or  any  pt  ^^^^'  '"• 
thof  menid  or  refd  to  in  the  sd  indres  specified  in  the  schdles 
hto,  or  such  of  them  as  shl  sabsist,  &  subjt  also  to  such 
restrictive  &  other  stipnlons  as  to  boildg  on  or  orwise  as  now 
aflfect  the  sd  premes  or  any  pt  thof.  AND  THIS  INDRE  ALSO  ^"^""J^' 
WITNETH  that  in  further  psuance,  &c.,  &  for  the  conson  afsd  goodwUi, 
the  ptners  as  benefl  owners  hby  assn  unto  the  Co  :  1st,  All  that  ^^' 
the  intt,  goodwill,  &  connon  of  the  ptners  &  each  of  them  of, 
in,  &  concemg  the  sd  business  of  brewers,  lately  carried  on  by 
the  ptners  as  afsd,  togr  with  the  exclusive  rt  to  use  the  name  of 
A.  &  Co.  as  pt  of  the  name  of  the  Co,  &  to  represent  the  Co  as 
carryg  on  business  in  continuon  of  the  sd  business  lately  carried 
on  by  the  ptners  or  in  succon  to  them  Took  with  the  full 
benefit  of  all  rts  of  indemnity  &  contribon  given  to  the  ptners 
or  any  of  them,  under  or  by  virtue  of  the  indres  refd  to  in  the 
schdles  hto  or  any  of  them,  or  orwise  in  respt  of  the 
premes  hby  assured,  &  to  rece  paymt  for  any  easemts 
affectg  the  hds  hby  assured,  or  for  or  towards  repairs  to 
fences,  walls,  or  pumps,  or  any  other  repairs  whatsr  to  be 
done  in  connon  with  the  hds  hby  assured  or  any  pt  thof :  And 
AiiSO  the  full  benefit  of  all  covts  &  agrmts  by  the  tenants  or 
occupiers  of  the  hds  hby  assrd,  whether  the  benefit  of 
such  covts  &  agrmts  runs  with  the  reversion  of  such  premes 
or  not :  And  also  the  full  benefit  of  all  covts  &  provons  (if 
any),  contd  in  the  indres  mentd  in  the  schdles  hto  or  any 
of  them,  whby  the  present  or  future  owners  or  occupier^  of  ppty 
adjacent  to  or  in  the  vicinity  of  the  hds  hby  assured  or  any 
of  them  are  intended  to  be  restricted  in  the  use  of  such 
ppty,  whether  the  benefit  of  such  covts  &  agrmts  runs  with 
any  pt  of  the  hdts  hby  assured  or  not :  And  also  the  full 
benefit  of  all  covts  &  agrmts  by  any  lessors  of  leasehd  ppty 
hby  conveyed,  whether  the  benefit  of  such  covts  &  agrmts 
runs  with  such  ppty  or  not :  And  also  the  full  benefit  of  all 
other  covts  &  agrmts  with  the  sd  firm  or  trees  or  a  tree  for 
them  in  relation  to  their  business  wch  does  not  pass  by  the 
assurances  hinbfe  contd  of  the  hds  hby  assured  :  And  also 
all  trade  marks  licenses  belongg  to  the  sd  firm  and  used  in 
connon  with  the  business  thof :  And  also  all  book  &  or  debts 
(except  mtge  debts  &  the  money  due  from  the  bankers  of  the 
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PBEo.  m.  firm)  owing  to  the  partners  in  connon  with  the  sd  business  & 
the  benefit  of  all  sees  for  the  same:  And  also  by  way  of 
assurance  &  not  of  exception  the  full  benefit  of  all  pendg 
contracts  &  orders  in  connon  with  the  sd  business,  & 
of  all  current  insces  agst  loss  or  damage  by  fire  (a) 
of  any  of  the  premes  hby  assured,  or  of  any  other 
assets  of  the  firm  sold  to  the  Co,  &  agst  loss,  withdrawal, 
refusal,  or  endorsemt  of  the  licenses  of  any  licensed  houses 
hby  assured  To  Hold  unto  the  Co  &  their  assns  absoUy 
Power  of  atty  to  the  Co,  p.  484,  dt  provons  restrictg  liability 
of  ptners  under  their  statutory  covtSy  p.  419.  Several  cods 
by  the  ptners  not  to  revoke  powers,  p.  592 :  And  furtheb, 
will  not  except  as  hinafter  mentd  at  any  time  covt  not  to  carry 
on  trade,  p.  592 :  *^  Save  in  so  far  as  the  ptners  or  any  of 
them  shl  as  members  of  the  Co  be  inttd,  or  as  directors, 
officers,  servants,  or  agents  of  the  Co  be  employed  in  the  sd 
business  of  the  Co.  Covts  by  Co  with  ptners  d-  each  of  them 
to  pay  rents  d  pform  covts  in  leases,  p.  428 :  And  also  that  the 
Co  &  their  assns  will  pay,  satisfy  &  dischge  all  the 
debts  &  liabilities  of  the  ptners  in  relon  to  the  sd  business 
which  appeared  by  the  books  of  the  sd  business  to  be  subsistg 
at  the  valuon  date,  except  liabilities  in  favour  of  any  of 
the  ptners  in  respt  of  advces  made  by  them  resply  to  the 
firm,  but  includg  all  sums  due  to  the  ptners  resply  for 
profits  of  the  sd  business  for  the  current  financial  yr  of  the 

ptnp   up  to  &  inclusive  of  the  sd  day  of  ,  wch 

remain  undistributed,  &  includg  also  the  ppal  moys  &  intt 
secured  by  the  indre  of  mtge  mentd  in  the  sd  2nd  schdle  hto, 
&  will  at  all  times  keep  the  ptners  &  each  of  them,  their,  &  each 
of  their  hr^,  exs,  &  ads  indemnified  agst  the  sd  debts  &  liabilities 
to  be  pd,  satisfied  &  dischged  by  the  Co  as  afsd,  &  also 
in  respt  of  the  sd  contracts  &  orders,  the  benefit  whof  is  hby 
assned,  &  agst  all  pcdgs,  costs,  damages,  claims,  demands,  & 
liability  by  reason  of  the  non-paymt  or  the  non-dischge  of  the 
sd  debts,  liabilities,  or  of  the  non-performce  or  non-exon 
of  the  sd  several  contracts  &  orders  :  And  also  that  the  Co  & 
their  assns  will  at  all  times  hrafter  duly  pform  &  observe  all 


(a)  See  p.  277,  note. 
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covts  for  indemnity  &  other  covtfi,  &  all  restrons  &  provons  ^^^'  ™- 
relatg  to  the  hds  &  premes  hby  assured,  &  on  the  pt  of  the 
ptners  or  any  of  them  to  be  pformed  or  observed,  contd  in  or 
refd  to  in  the  ppal  convces  or  the  ppal  leases,  whether 
the  burden  of  such  covts  run  with  the  hds  hby  assured  or 
not :  And  will  at  all  times  hrafter  keep  the  ptners  and  each 
of  them,  &  their,  his,  or  her  heirs,  exors,  or  ads  effectually 
indemnified  agst  the  same,  and  all  actions,  proceedgs,  costs, 
charges,  claims,  and  demands  whatsoer  in  respect  of  the  sd 
covts,  restrons,  provons,  or  any  of  them.     In  wits,  &c. 

IThe  Schdles.'] 


IV. 

CONVEYANCE  by  Trustees  for  Sale  of  Freeholds  to    mkj.  iv. 
Beneficiaries  absolutely  entitled  to  Proceeds  of  Sale 
who  Elect  to  take  the  property  Unconverted. 

Parties,  A.  &  B.,  trees,  1  ;  C.  &  D.,  beneficiaries,  2.  Recitals 
of  convce  on  marre  of  K.  with  L.  to  trees  for  sale  {b),  d-  settlemt 
of  even  date  thnvith,  declarg  trusts  of  pjvceeds,  dt  showg  that  in 
the  events  C.  &  D.  have  become  absolutely  entled  in  equal  shares ; 
AlND  whas  no  sale  has  been  made  of  any  pt  of  the  hds  comprd 
in  the  first  hinbfe  recited  indre,  &  the  sd  C.  &  D.,  havg  elected 
to  take  the  same  hds  as  real  este,  have  reqted  the  sd  A.  &  B. 
to  convey  the  same  to  them  in  mner  hinafter  expd :  NOW  wit- 
THIS  INDRE  WITNETH,  that  in  psuanceof  such  reqt,  the  sd  ^«««^- 
A.  &  B.,  as  trees,  do  resply  hby  grt  &  rele  unto  the  sd  C.  &  D., 

AiiL  &  siNGR  the &  hds  comprd  in,  or  expd  to  be  conveyed 

or  assured  by,  the  hinbfe  recited  indre  of  the day  of , 

To  HOLD  the  same  Unto  &  to  the  use  of  the  sd  C.  &  D.,  their 
hrs  &  assns  as  tenants  in  common  in  eql  shares,  dischged  from 


(d)  The  deed  might  usoaUy  be  endorsed  on  the  conveyance  in  trust  for 
sale.  See  the  Precedents  of  such  a  conveyance,  and  settlement  of  the 
proceeds  of  sale.  Vol.  11.,  pp.  541 — 545,  and  as  to  the  duration  of  a  trust 
for  sale,  p.  449,  note. 
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^'    the  trusts  &  powers  decld  &  contd  concemg  the  same  in  the  fld 
indre  of,  &c.,  the  convee  in  trust  for  sale.    In  wits,  &iq.  (a). 


PBTC.  T.  ASSIGNMENT  of  Leaseholds  purchased  by  Trustebs  oj 

a  Settlement  to  a  Beneficiaby  who  has  become  entitled 
under  the  Tbusts  which  are  Not  Disclosed  (b). 

U^gji^j^  Pabtiesj  a.  &  B.,  trees,  1 ;  C,  beneficiary^  2.      Recite  lease  to 

Title  of       A.  d'  B.  db  assnmt  of  anor  lease  to  thenu      And  whas  the  sd  C. 

^*"****^'  has  become  beneflly  entled  absolutely  to  the  sd  respive  premes 

comprd  in  the  sd  two  hinbfe  recited  indres  [or  **  And  whas  the 

sd  A.  &  B.  hold  the  sd  premes  in  trust  for  the  sd  C/'],  as  the 

sd  A.  &  B.  do  hby  admit,  &  the  sd  G.  has  reqted  the  sd  A.  &  B. 

^2^.  to  exte  such  assnmt  thof  to  him  as  is  hinafter  contd ;  NOW 

TfflS  INDRE  WITNETH  that  in  conson  of  the  premes  the  sd 

^^^^         A.  &  B.,  as  trees,  do  resply  hby  assn  &  rele  unto  the  sd  C.  All 

-ffo^^i^       &  siNGR  the  messes,  lands,  hds,  &  premes  comprd  in  the  sd 

respive  hinbfe  recited  indres  or  thby  demised  or  assned  resply 

Hab«n         ^  ^^^  sd  A.  A;  B.,   or  exprd  so  to  be,  To  hold  the  same 

dum.  Unto  the  sd  C,  for  the  residue  now  imexpired  of  the  sd  respive 

terms  for  wch  the  same  resply  are  held,  subjt  to  the  respive 

rents,  covts  &  condons  to  wch  the  same  are  resply  subjt  under 

the  sd  respive  leases  thof,  &  subjt  to  the  subsistg  agrmts  with 

the  tenants  thof  resply ;  And  the  sd  C.  doth  hby  covt,  &c., 

covt  for  indemnity  of  A.  d  B.   agst  rents  d  covts  of  leaseSt 

p.  427.     In  wtts,  &;c. 


(a)  This  oonveyanoe  should  be  exeoated  in  daplicate,  or  it  may  be 
arranged  that  it  should  be  retained  by  one  beneficiary  on  his  giying  a 
statutory  acknowledgment  and  undertaking  to  the  other. 

(6)  This  Precedent  is  adapted  to  a  ease  in  which  the  trust  is  kept  off  the 
conveyance  to  the  trustees ;  see  p.  607,  note ;  although  the  sufficiency  of  the 
stamp  (10«.)  depends  on  the  equitable  title,  it  is  conoeiyed  that  suchtiUe 
could  not  be  required  to  be  disclosed  on  that  account.  See  also  the  last 
Precedent. 
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CONYETANCE    of    Fbeeholds    by    the    legal  personal   pkm.  tl 
RBPRBSBNTAxrvKS  of  a  deceased  Person  to  his  Heib  or 
Dbyisbb  (c). 

Parties,  A.  &  B.,  legal  psonal  representatives,  1 ;  C,  Ar  or 

devisee,  2.      Whas  X.,  late  of ,  by  his  will  dated  the 

day  of ,  devised  the  hds  hby  grted  to  the  sd  C,  &  thby 

appted  the  sd  A.  &  B.  his  exors,  decUh  <t  probate,  p.  874,  form 
m.  [or,  death,  heirship  <£  admon,  p.  876,  form  vin.],  seisin, 
p.  S67,' form  xlii.  :  And  whas  the  sd  A.  &  B.  have  pd  the 
funeral  &  testary  expses  of  the  sd  X.,  &  all  his  debts  of  wch 
they  have  notice  [except  the  moys  due  on  the  mtges  specified  in 
the  schdle  hto],  &  have  agrd  with  the  sd  C.  to  convey  the 
hds  hby  grted  to  the  sd  C,  subjt  as  hinafter  mentd.  NOW 
THIS  INDRE  WITNETH  that  in  psuance  &c.,  &  in 
conson  of  the  premes  they,  the  sd  A.  &  B.,  as  psonal  repves  of 
the  sd  X,  deced,  hby  grt  unto  the  sd  C,  peels,  p.  886,  habendum 
to  C.  in  fee,  p.  401,  form  n. :  [Subjt  to  the  ppal  sums  &  intt 
&  all  other  the  moys,  if  any,  now  resply  owing  on  the  secy  of 
the  sevl  indres  of  mtge  specified  in  the  schdle  hrto,  &]  Subjt 
TO  a  chge  for  all  moys,  if  any,  wch  the  psonal  repves  of  the  sd 
X.  are  liable  to  pay.    In  wits,  &c« 

(c)  See  p.  488,  note.  It  is  hardly  possible  for  the  personal  representatiyes 
of  a  person  dying  after  1897  not  to  have  notice  of  his  mortgage  debts.  They 
must  be  oarefnl  not  to  part  with  the  personal  estate,  if  there  is  any  risk  cf 
ita  being  required  for  payment  of  the  mortgage  debts  under  the  ooTenants 
in  the  mortgagee,  a  warning  which  at  the  present  time,  when  the  security 
for  mortgages  is  often  insufficient,  may  be  necessary.  For  a  similar  reason 
they  ought  not  to  agree  to  a  devise  or  oonyey  real  estate  to  the  heir  or  deyisee 
without  protecting  themselves  by  taking  a  charge  under  the  L.  T.  A.  1897, 
8. 8  (1). 
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PBXO.  YII. 


BecitaU. 


Wit- 
nesBeili. 


Grant  and 
assign- 
ment. 


Haben- 
dum. 


Subject  to 
mortgagee. 


vn. 

CONVEYANCE  and  Assignment  hy  a  person  Gonia 
Abroad  of  Freehold,  Leasehold,  and  Personal 
Property  to  a  Trustee  in  trust  for  Sale,  with  powen 
of  Leasing,  Mortgaging,  and  Management  until 
Sale  (a). 

Parties,  A.,  owne7\  1 ;  B.,  tree,  2.  Short  recitals  of  A'$ 
title  to  ppty ;  And  whas  the  sd  A.,  being  about  to  go  &  reside 
abroad,  is  desirous  of  vesting  the  sd  hds  &  ppty  in  the  sd  B. 
upon  &  for  the  trusts  &  pposes  &  with  the  powers  hinafter 
expd.  &  the  sd  B.  has  agrd  to  accept  such  trusts ;  NOW  THIS 
INDRE  WITNETH,  that  in  psuance  of  the  sd  desire,  &  in 
conson  of  the  premes,  the  sd  A.,  as  benefl  owner,  to  the  intent 
that  the  same  covts  for  title  to  &  further  assurce  of  the  premes 
hby  assured  shl  be  implied  as  if  these  psnts  were  a  convce  on  a 
sale  of  the  sd  premes  for  valuable  conson  (&),  doth  hby  grt  k 
assn  unto  the  sd  B.,  Freelid  d  leasehd  peels  hy  a  specific  or 
genl  description,  referrg,  if  convenient,  to  a  schdle:  And  all 
bldgs,  fixtures,  machy,  tools,  implemts,  furniture,  crops,  or 
other  produce,  live  <fe  dead  stk,  &  effects  of  every  description 
upon,  about,  or  belongg  to  the  sd  respive  hds  &  premes  hby 
assured  resply,  or  any  pt  thof :  To  hold  the  same  Unto  &  to 
the  use  of  the  sd  B.,  his  hrs,  exs,  ads,  &  assns  resply,  as  to 
the  sd  freehd  &  psonal  ppty  (other  than  leasehds)  absolutely, 
&  as  to  the  sd  leasehd  premes  for  all  the  residue  now  to  come 
of  the  respive  terms  for  wch  the  same  are  resply  holden,  & 
subjt  to  the  rents  &  covts  on  the  pt  of  the  lessees,  &  condons 
reserved  by  &  contd  in  the  respive  leases  thof  [But  subjt,  as 
to  such  pts  of  the  sd  hds  &  premes  as  are  affected  thby,  to  the 
sevl  chges  &  incumbces  the  short  parlars  of  wch  are  contd  in 
the schdle  hto].  Upon  trust  that  the  sd  B.,  his  (c)  exs  or 

(a)  For  a  form  of  power  of  attorney  for  the  like  purposes,  see  p.  198.  A 
conveyanoe  in  trust  is  preferable  to  giving  a  power,  as  the  latter  would  be 
revoked  by  the  appointor's  death  (unless  it  were  made  irrevocable,  which 
it  might  be,  for  not  exceeding  a  year,  in  favour  of  purchasers  and  mort- 
gagees, under  the  C.  A.,  1882,  s.  9)  ;  and  it  is  not  desirable  that  a  power 
of  attorney  should  become  part  of  the  title.  If  the  land  is  registeied  a 
transfer  must  be  made. 

(6)  See  p.  406,  note. 

(c)  As  to  the  omission  of  the  word  "  heirs"  in  the  declaration  of  trust  as 
to  the  freeholds,  see  the  C.  A.,  1881,  s.  80. 
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ads,  or  other  the  tree  or  trees  for  the  time  being  of  these    ^»«o^i. 
presnts  hinafter  called  the  sd  trees  or  tree,  shl  immedly  or  at  q^  ^^^^^ 
any  time  or  times  hrafter  in  his  or  their  uncontrolled  discron,  for  eaie. 
sell,  exchange,  or  dispose  of  the  sd  respive  premes  hby  assmred 
or  any  of  them,  or  any  pt  or  pts  thof,  in  such  mner  as  he  or 
they  may  think  fit  (d),  [And  may  make  every  or  any  such  sale  Promion 
as  afsd,  eir  subjt  to  all,  or  any,  or  any  pt  of  the  chges  &  in-  ?*  *^ 


iDcam- 


cnmbces  affectg  the  premes  sold,  or  any  pt  or  pts  thof  resply,  bnwces. 
or  dischged  from  the  same,  or  any  pt  or  pts  thof  resply ,  or  upon 
the  terms  of  the  pchaser  or  pchasers  being  indemnified  agst 
the  same  by  means  of  a   chge  thof  on  other  ppty,  or  in 
case   of  a  rent-chge    or    other  annl   sum  by.  means   of  a 
fund   to  be    set   apart   or  appropriated  to  provide  for  the 
paymt  thof,  or  by  any  other  available   means,  &   in  such 
.mner   in  all  respts  as  the  sd  tree  or  trees  may  think   fit], 
And   it  is   hby  fubthbr  decld  that  it  shl  be  If ul  for  the  Power  to 
sd    trees    or    tree   at    any    time    or    times    hrafter    {insert   ^**^'     ' 
from,    IX.   ante,  p.   185,   mutatis  mutandis) ,   to    demise,  &c., 
poiver  to  grt   leases   of  imsold  land,  Vol.  II.,   p.   498,  form 
liXvni. ;  add,  ifnecy,  powers  of  leasgfor  Hdg  or  ming  pposes,  dk 
other  incidental  powers.  Vol.  II.,  pp.  617  et  seq.,  mutatis  mutan- 
dis (e)  ;  [And  also  to  mtge  or  chge  all  or  any  pt  or  pts  of  the  Power  to 
sd  hds  <fe  premes  wch  may  for  the  time  being  remain  unsold  for  ™**"***®- 
the  ppose  of  raisg  any  sum  or  sums  of  moy  wch  the  sd  tree  or 
trees  may  think  fit  for  dischgg  or  reducg  all  or  any  of  the 

chges  &  incumbces  specified  in  the  sd schdle  hto,  or  any 

chges  or  incumbces  wch  may  have  been  created  under  the 
psnt  power,  &  wch  shl  for  the  time  being  be  subsistg,  or  any 
pt  or  pts  thof  resply,  or  for  the  ppose  of  consolidatg  any  such 
chges  or  incumbces,  or  by  way  of  secy  for  any  such  mtgage  debt 
or  debts,  eir  in  addon  to  or  in  substiton  wholly  or  in  pt  for 
any  then  subsistg  secy  or  sees  for  the  same,  or  for  orwise 
effeetuatg  any  of  the  pposes  of  these  psnts ;  And  to  make  any 
such  mtge  as  afsd,  eir  with  or  witht  a  power  of  sale,  &  with 
such  other  powers  &  provons  as  he  or  they  shl  think  pper ; 
And  it  is  hby  decld  that  no  mtgee  or  mtgees  advancg  moy  Mori- 
npon   any  mtge  purportg  to  be  made  under   fche  power  of  f^^^t 


(d)  The  detaUs  of  the  trust  for  sale  are  suppliod  by  the  T.  A.  1893,  s.  13. 
(«)  Or  these  powers  might  be  given  by  a  short  clause  referring  to  the 
8.  L.  A.,  similar  to  that  at  Vol.  II.,  p.  501. 


clause. 


912 


MISCELLANEOUS   PRECEDENTS. 


raio.  TU, 


This  deed 
not  to  give 
additional 
security 
to  mort- 
gagees. 


Power  to 

execute 

aesoranoes. 


iDterim 
trusts. 


To  manage. 


Power  to 

employ 

agents. 


Trusts  of 
rents, 
sale  and* 
mortgage 
moneys. 


mtgg  hinbf e  contd  shl  be  bound  to  see  or  inquire  as  to  the 
ppose  for  wch  the  same  is  wanted,  or  orwise  as  to  the 
regularity  or  propriety  of  such  mtge  or  its  conformity  to  the 
power  in  that  behalf  hinbfe  contd,  but  every  mtge  purportg  to 
be  made  psuant  to  such  power  shl  be  valid  &  effectual  as 
regards  the  safety  &  proton  of  the  mtgee  or  mtgees  notwg  any 
want  of  conformity  to  such  power  or  other  irregularity ;  [Add^ 
if  desired f  powers  of  dealg  with  mtgeSy  p.  199 ;]  Pbovd  always, 
&  it  is  hby  decld,  that  nothg  hrin  contd  shl  be  construed  to 

give  any  of  the  mtgees  or  incumbcers  mentd  in  the  sd 

schdle  hto,  or  any  other  pson  or  psons  havg  any  mtge  or  chge 
upon  any  of  the  sd  premes  any  r  t  to  enforce  the  pf ormce  of  these 
psnts  (a)  or  any  further  or  addonal  secy  than  is  now  possed  by 
him  or  them  under  or  by  virtue  of  his  or  their  existg  secy 
or  sees],  1,1/ any  of  the  ppty  is  held  in  undivided  shares.  Power 
to  parton,  Vol.  IL,  p.  500,  mutatis  mtUandis^ ;  And  it  is  hbt 
FUBTHER  DECLD  that  the  sd  trees  or  tree  may  make,  enter  into, 
exte,  &  do  all  such  contracts,  convces,  demises,  [mtges], 
assurces,  &  acts  as  shl  be  deemed  necy  or  expedient  for  the 
ppose  of  effectuatg  any  such  sale,  exchange,  or  lease,  [mtge  or 
parton],  as  afsd,  &  genlly  shl  have  the  same  powers  of  dealg 
with  the  sd  premes  as  if  he  or  they  were  absolutely  entled 
thto  ;  And  it  is  hby  fubthbb  agbd  &  decld  that  the  sd  trees 
or  tree  shl  stand  seized  &  possed  of  the  sd  respive  hds  & 
premes  in  the  meantime  &  until  the  same  shl  be  sold  or  dis- 
posed of  under  the  trusts  &  powers  hinbfe  decld  &  contd, 
Upon  tbxtst  to  manage  or  superintend  the  managemt,  &c., 
continue  power  to  manage  real  estate  till  sale,  Vol.  11.,  p.  496, 
to  the  end  of  the  first  paragraph.  With  poweb  for  that  ppose  to 
appt  &  employ  any  agents,  overseers,  recers,  or  other  psons  at 
such  remuneron  by  way  of  salary,  commission,  or  orwise  as  he 
may  think  pper,  &  the  same  from  time  to  time  to  dismiss  & 
dischge,  &  any  others  to  appt  or  employ  in  their  stead,  &  with 
power  also  to  sell  the  produce  of  the  sd  estes  &  premes  resply 
or  any  pt  or  pts  thof  resply  in  such  mner  in  all  respts  as  he  or 
they  shl  think  pper :  And  it  is  hby  fubtheb  aobd  &  decld 
that  the  sd  trees  or  tree  shl  stand  possed  of  the  rents  &  profits 
of  the  sd  premes,  &  of  all  moys  arisg  from  any  sale  or  exdiange 


(a)  See  Be  FitMGeraid,  87  Ch.  D.  18. 
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[mtge  or  parton]  thof ,  or  any  pt  or  pts  thof ,  or  from  the  sale    '"o^  ^n. 
of  the  produce  thof,  or  orwise  reced  or  realised  under  the 
trusts  or  powers  hinbfe  contd,  Upon  tbust  in  the  first  place  to 
pay,  allow,  or  retain  out  of  the  sd  rents  &  profits  all  rents,  . 
rates,  taxes,  &  outgoings,  wch  shl  be  payable  in  respt  of  the  sd 
premes,  &  the  expses  of  repairs  &  insurce  agst  fire,   &  the 
remuneron  of  agents,  overseers,  recers,   &  other  psons  em- 
ployed in  &  about  the  same,  &  all  expses  of  or  incident  to  the 
managemt  of  the  sd  premes,  or  the  rect  or  recovery  of  the 
rents  &  profits  thof,  or  wch  may  be  incurred  in  the  exon  or 
exercise  of  the  trusts  or  powers  of  these  psnts  or  orwise  in 
respt  of  the  premes,  &  the  intt  on  any  ppal  sums  &  any  annl 
sums  for  the  time  being  chged  on  the  sd  premes  or  any  pt 
thof,  &  also  if  thought  fit  any  ppal  or  other  moys  chged  on 
the  sd  premes  or  any  pt  thof  by  way  of  mtge  or  orwise  :  And 
UPON  TRUST  to  pay  the  ultimate  surplus  of  the  rents  &  profits 
of  the  sd  premes  &  of  the  moys  arisg  from  any  such  sale  or 
exchange,  [mtge  or  parton,]  or  orwise  reced  or  realised  as 
afsd,  after  makg  all  such  paymts,  allowces,  &  dedons  throut 
as  hinbfe  mentd,  to  the  sd  A.,  as  psonal  este,  it  being  the 
intention  of  the  sd  A.  that  the  real  este  hby  assured  shl  from 
&  after  the  date  of  these  psnts  be  considered  for  the  ppose  of 
transmission  as  converted  in  equity  into  psonal  este ;  Provd  Powen  to 
ALWAYS,  &  it  is  hby  exply  decld,  that  all  the  trusts  &  powers  ^{^^^ 
hinbfe  decld  &  contd  shl  take  effect  &  be  exted  &  exerciseable  oat  farther 
at  all  times  hrafter  witht  any  further  consent  or  concurrce  of 
or  on  the  pt  of  the  sd  A.,  his  hrs,  exs,  ads,  or  assns,  &  whether 
the  sd  A.  shl  be  or  remain  abroad  or  not ;  And  it  is  hby  agrd 
&  DECiiD  that  the  power  of  apptg  new  trees  of  these  psnts  shl 
be  vested  in  the  sd  A.  durg  his  life  (a) ';  Provd  always,  &  it  is 
hby  agrd  that  the  sd  trees  or  tree  shl  not  be  responsible  for 
any  loss  which  may  arise  in  the  execution  or  exercise,  or  from 
the    omission  to  execute  or  exercise,  any  of  the  trusts  or 
powers  hinbfe  contd.    In  wits,  &c. 

ISchdles.'} 


oonsent. 


(a)  If  it  is  probable  that  there  wUl  be  a  diffioulty  in  communicatiiig  with 
A.  on  the  death  of  B.^  it  may  be  better  to  rely  on  the  statatory  power  of 
appointing  new  trustees. 

K.E. — ^VOL.  I.  58 
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vni. 

pRBo.  VIII.  DEED  under  the  18th  Section  of  the  Conveyancing  Act, 

1881,  making  the  Leasing  Powebs  of  the  Act  applicaUe 
to  Mortgages  Previously  executed,  and  Extending 
the  poivers  (b). 

Parties,  A.,  mtgor,  1 ;  B.,  first  mtgee,  2 ;  C.  <&  D.,  second 
mtgeeSy  8 ;  Intd  to  be  read  as  annexed  or  supplmtal  to  an  indre 
dated,  &c.,  &  made,  &c.,  being  a  mtge  by  the  td  A.  to  the  &dB. 
of  certain  hds  situate,  &c.,  &  a  certain  other  indre  dated,  &c.,& 
made,  &c.,  being  a  second  mtge  of  the  same  premes  by  the  sd 
Wit-  A.  to  the  sd  C.  &  D.,  WITNETH  that  it  is  hby  agi-d  that  the 

nesset  .       provons  contd  in  the  18th  section  of  the  Convcg  &  Law  of  Ppty 

Aj^reement.  Act,  1881,  shl  henceforth  be  applicable  to  the  sdindres  of 

& in  the  same  mner  as  if  such  indres  had  been  exted  after 

xtension  the  commencemt  of  the  sd  Act ;  And  further  that  such  proTonB 
of  powers,  gj^j  jj^  extended  so  that  bldg  leases  may  be  grted  for  any  term 
not  exceedg  999  yrs,  &  may  contain  any  restrons  on  the  eros 
of  bldgs  or  regulons  concerng  the  position  or  value  of  bldgs  or 
orwise  restrictive  of  the  user  of  the  hds  comprd  thrin  or  of  any 
neighbourg  ppty  or  of  any  bldgs  for  the  time  being  thron  or  in 
respt  of  makg,  repairg,  or  maintaing  squares,  gardens,  &  other 
open  places,  roads,  streets,  sewers,  fences,  &  other  like  mres, 
And  so  that  any  ming  leases,  &c.,  other  special  protons,    h 

WITS,  &c. 


(6)  See  the  Act,  a.  18,  sub-s.  (14)  and  (16),  above,  pp.  710,  856,  Vol  IL 
p.  46,  note,  and  pp.  47  to  49,  forms  in  note. 
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IX. 

DEED  POLL  by  Trustees  Jor  Sale  Enlarging  a  Long    wro.  ix. 
Term  of  years  into  a  Fee  Simple,  under  the  Convey- 
ancing Acts,  1881  and  1882.     Variations  where  the 
deed  comprises  Part  only  of  the  Land  comprised  in  the 
term,  and  uhere  it  is  Subject  to  Incumbrances  (a). 

TO  ALL  TO  WHOM  THESE  PSNTS  SHL  COME;  A., 
of,  &c.,  &  B.,  of,  &c.,  send  greetg ;  Whas  by  an  indre,  dated,    Redtals. 
&c.,  &  made,  &c.,  all  those,  &e,y  peels  in /mM  being  [pt  of]  the 
hds  comprd  in  &  demised  to  X.  by  a  certain  indre  dated,  &c.,  & 

made,  &c.,  for  the  term  of yrs  from  the day  of 

at  a  peppercorn  rent  were  assned  to  the  sd  A.  &  B.,  for  the  ABsign- 

residue  then  unexpired  of  the  sd  term  of yrs,  [subjt  to  J^^  to 

certn  mtges  &  incumbces  affectg  the  same]  upon  trust  for  sale  trustees. 
as  thrin  mentd ;  And  whas  the  sd  A.  &  B.  are  desirous  of  Desiret  o 

enlargg  the  sd  term  of yrs  [as  regards  the  hds  assned  to  ^rmf* 

them   as  afsd]  into  a  fee  simple;  NOW   THESE   PSNTS  wit- 
WITNESS  that  by  virtue  of  the  powers  of  the  Convcg  Acts,  ^«^*^- 
1881  &  1882,  the  sd  A.  &  B.  do  hby  declare  that  from  &  after  Doda™- 
the  axon  of  these  psnts  the  residue  now  unexpired  of  the  sd 

(a)  See  the  Act  of  1881,  s.  65,  as  amended  by  that  of  1882,  b.  11 ;  the  As  to 
provisions  of  the  Acts  being  somewhat  long,  and  too  special  to  admit  of  enlarging 
condensation,  are  not  here  set  out.    A  considerable  amount  of  property  is  or  :°°J  wrms 
was  held  for  long  terms,  originating  mostly  in  old  mortgages  by  demise,  the  simple. 
equity  of  redemption  of  which  has  become  barred  by  foreclosure  or  the 
Statute  of  Limitations  ;  and  such  a  tenure  being  very  inconvenient,  especi- 
ally as  being  liable  to  be  treated  in  wills  and  otherwise  as  if  it  were  freehold 
so  as  to  lead  to  miscarriage,  this  beneficial  enactment  enabling  it  to  be  con- 
verted should  be  (as  it  has  been)  largely  taken  advantage  of.    But  it  must 
of  course  be  ascertained  with  certainty  that  the  case  falls  strictly  within  the 
Acts,  and  that  their  conditions  are  complied  with,  otherwise  the  deed  would 
fail  of  effect,  and  might  lead  to  great  embarrassment ;  see  further  as  to  this, 
and  various  questions  arising  on  this  enactment.  Hood  and  Challis,  Conv. 
Acts,  pp.  416  et  seg.    It  must  be    remembered  that  a  nominal  rent  in 
ciirrent  coin  is  by  no  means  certainly  "  a  rent  having  no  money  value,'*  see 
Re  Smith,  29  Ch.  D.  1009,  n. ;  Re  Chapman,  ib.  1007 ;  and  that  rent  does  not 
cease  to  be  payable  by  lapse  of  time,  Arehbold  v.  SciUly,  9  H.  L.  C.  860 ; 
though  after  non-payment  for  a  long  time,  it  may  be  presumed  to  have  been 
released :  Eldridgt  v.  Knott,  Cowp.  214.    This  deed  requires  a  10s.  stamp. 

If  the  land  is  registered  the  proper  entry  or  correction  in  the  register   Begistorcd 
can  be  made  under  L.  T.  B.  101.  ^^^' 
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PEWj.  DC.     term  of yrs  grted  or  created  by  the  sd  indre  of,  &c.,  shl 

as  regards  all  the  sd  hds  &  premes  thrin  comprd,  or,  "as 
regards  such  pt  or  pts  of  the  hds  comprd  in  the  sd  term  as 
were  by  the  sd  indre  of,  &c.,  assned  to  the  sd  A.  &  B.  as  afsd," 
be    &    the  same  is  hby  enlarged  into  a  fee  simple.     Ik 

WITS,  &c. 


PSIC.  X. 


X. 

DEED  POLL  by  female  annuitant  under  a  Will  Annxjluno 
Bestraint  on  Anticipation,  and  Authorising  the  pur- 
chase of  a  Government  Annuity  (b). 

KNOW  ALL  MEN  BY  THESE  PSNTS  that  I,  A.,  of 

being  now  unmarried  &  being  desirous  that  the  anny  of  £- 


bequed  to  me  for  my  life  by  the  will  dated,  &c.,  &  proved,  &c., 

of,  X.,  who  died  on  the day  of shd  be  satisfied  4 

provd  for  by  the  pchase  of  a  Govemmt  anny  of  that  amt  inmy 
own  name ;  And  that  in  order  to  enable  such  pchase  to  be 
legally  effected  the  restraint  on  anticipon  imposed  on  me  by 
the  sd  will  in  the  event  of  my  marre  in  respt  of  the  sd  anny 
shd  be  removed,  do  hby  declare  that  in  the  event  of  my  marre 
the  sd  anny  &  the  anny  to  be  pchased  in  satisfon  thof  shl 
belong  to  me  for  my  septe  use,  but  shl  be  free  from  such 
restraint  on  anticipon  as  afsd,  wch  I  hby  abrogate  &  make 
void  ;  And  I  hby  authorise  &  reqt  Y.,  as  exor  of  the  sd  will  of 
the  sd  X.,  to  pchase  a  Govemmt  anny  in  my  name  in  satisfon 
of  the  sd  anny  accdly.    In  wits,  &c. 


(6)  It  is  of  course  oompetent  to  a  woman  while  discovert  to  abrogate  the 
prospective  restraint  on  anticipation,  q^  Wright  v.  Wright,  2  J.  &  H.  647. 
This  deed  requires  a  10s.  stamp. 
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XL 

DEED  of  Consent  6y  Jointress  under  a  prior  settleinent    prw^ 
to  Enable  hm-  charge  to  be  over-reached  by  a  Tenant 
FOR  Life  under  a  Subsequent  Settlement  (a). 

Parties,  A.,  jointress,  1 ;  B.,  tenant  for  life,  2.     Whas  these 
psnts  are  supplemental  to  an    indre  of  settlemt   (hinafter 
called  the  first  ppal  indre)  dated,  &c.,  1865,  &  made,  &c.,  under 
wch  80  much  of  the  hds  in  the   coy  of   X.  mentd   in  the 
schdle  thto  as  have  not  been  sold  or  orwise  disposed  of  now 
stand  chged  with  the  paymt  to  the  sd  A.  durg  the  residue  of 
her  life  of  a  yrly  rent-chge  of  £3,000  payable  as  thrin  mentd  ; 
And  whas  these  psnts  are  also  supplemental  to  an  indre  of 
settlemt  (hinafter  called  the  second  ppal  indre)  dated,  &c.,  1898, 
&  made,  &c.,  whby  the  sd  hds  were  conveyed  to  uses  under  wch 
the  sd  B.  is  the  psnt  tenant  for  life  in  posson  :  And  whas  for 
the  ppose  of  facilitatg  sales,  exchanges,  partitions,  mtges  & 
other  transactions,  the  sd  A.  has  at  the  reqt  of  the  sd  B.  &  to 
enable  him  or  other  the  psons  for  the  time  being  havg  the 
powers  of  a  tenant  for  life  in  posson  of  land,  under  the 
S.  L.  Acts,  1882  to  1890,  or  the  second  ppal  indre  to  dispose  of 
the  sd  hds  dischged  from  the  rent-chge  &  witht  her  concurrence 
in  each  case  has  upon  the  exon  by  the  sd  B.  of  the  declon 
hinafter  contd  agrd  to  join  in  these  psnts  in  mner  hinafter 
appearg :   NOW  THIS  INDRE  WITNETH  that  in  psuance 
of  the  sd  agreemt  the  sd  A.  hby  declares  that  the  exercise  from 
time  to  time  or  at  any  time  hraf  ter  of  the  powers  of  sale  &  other 
powers  conferred  by  the  S.  L.  Acts,  1882  to  1890,  or  by  the 
second  ppal  indre  on  the  sd  B.  or  other  the  pson  or  psons  for 


(a)  In  this  Precedent  it  is  assumed  that  B.  cannot  exercise  the  powers 
of  the  S.  L.  A.  as  tenant  for  life,  or  as  haying  been  tenant  in  tail  in  pos- 
session nnder  the  first  principal  indenture,  as  in  either  of  such  cases  he  could 
convey  free  from  the  mort^auge,  ante,  p.  468,  note,  Vol.  II.,  p.  649,  note. 

The  charge  will  be  over-reached  in  equity,  and  the  jointress  will  there- 
fore be  unable  either  at  law  or  in  equity  to  recover  her  charge  against  any 
land  disposed  of  (Judicature  Act,  1873,  s.  24  (2)  ).  A  simple  condition  of 
sale,  not  in  any  way  deterrent,  should,  however,  be  used  where  this  precedent 
J3  adopted.  A  release  of  aU  the  hereditaments  charged  with  a  jointure'  from 
the  jointure  cannot,  it  seems,  be  framed  without  destroying  it  altogether. 
The  Precedent  assumes  that  there  is  no  power  under  which  the  jointure 
could  be  newly  limited  so  as  to  take  effect  under  the  last  settlement. 
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rsso.  XI. 


the  time  being  havg  the  powers  of  a  tenant  for  life  in  posson 
of  land  under  the  second  ppal  indre  or  the  trees  or  tree  for  the 
time  being  of  that  indre  shl  ad  regards  the  hds  of  every  des- 
cription now  remaing  or  to  become  subjt  to  the  sd  rent-chge  of 
d63,000  (&  subjt  to  any  direction  by  the  pson  or  psons  exercisg 
the  power  to  the  contrary)  over-reach  &  displace  the  sd  rent- 
chge  in  like  mner  as  if  the  same  had  been  limited  by  the  second 
ppal  indre ;  And  further  that  the  power  conferred  by  section 
five  of  the  S.  L.  Act,  1882,  on  the  sd  B.  or  such  other  pson  or 
psons  as  afsd  may  from  time  to  time  &  so  far  as  regards  the 
sd  rent-chge  be  exercised  by  him  or  them  witht  any  further  or 
other  consent  on  the  pt  of  the  sd  A.  AND  THIS  INDRE 
ALSO  WITNETH  that  in  conson  of  the  premes  the  sd  B.  hby 
declares  that  in  exercisg  any  power  or  right  of  consent  con- 
ferred on  him  by  the  S.  L.  Acts,  1882  to  1890,  or  by  the  second 
ppal  indre  he  will  have  regard  to  the  interests  of  the  sd  A. 
in  like  mner  as  if  she  was  entled  to  the  sd  rent-chge  under  the 
second  ppal  indre.    In  wits,  &c. 


PRSO.  XII. 


Recitals. 

That  pipes 
ha^o  been 
laid  down. 


Consent  of 
A.  to  grant 
right  of 
taking 
water. 


Wit- 
nessetb. 

Grant. 


XIL 

KEVOCABLE  Grant  and  Agreement  respecting  the  supply 
q/*  Water  to  a  HovsEfrom  an  adjoining  Estate  (6). 

Parties,  A.,  1 ;  B.,  2;  Recite  titles  of  A.  to  the  X.  este,  dc  oj 
B,  to  Y.  House  adjoing  that  este ;  And  whas  the  sd  B.  some 
time  since,  with  the  consent  of  the  sd  A.,  laid  down  pipes  from 
the  sd  X.  este  to  Y.  House  afsd,  for  the  ppose  of  conveying  water 
from  the  sd  este  to  the  sd  house  for  domestic  &  garden  pposes; 
And  w^has  the  sd  A.  is  willg  to  grt  the  rt  to  take  &  convey  water 
in  mner  &  for  the  pposes  afsd  to  the  sd  B.,  his  hrs  &  assns, 
the  owner  or  owners  for  the  time  being  of  Y.  House,  upon  con- 
don  that  such  privilege  shl  not  be  used  to  the  prejudice  of  the 
owners  of  the  X.  este,  &  shl  be  revocable  at  pleasure,  as 
hinafter  mentd,  &  shl  be  subjt  to  such  other  restrons  &  stipu- 
lons  as  are  hinafter  expd:  NOW  THIS  INDBE  WITNETH 
that  in  conson  of  the  premes,  &  for  the  other  consons  hinafter 
appearg,  the  sd  A.,  as  benefl  owner,  doth  hby  grt  &  demise  unto 

(b)  This  grant  is  intended  to  prevent  a  legal  easement  by  user  from  being 
acquired.     See  2  &  3  Wm.  IV.  c.  71,  s.  2,  p.  46,  note. 
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the  sd  B.,  his  hrs  &  assns,  the  owner  or  owners  from  time  to  ^mo.  xn. 
time  of  Y.  House  afsd,  full  &  free  liberty  &  licence  at  all  ^ji^rtie^ 
times  hraf ter,  until  such  liberty  &  licence  shl  be  revoked  under 
the  proven  in  that  behalf  hinafter  contd,  to  take  <fe  convey 
water  by  means  of  any  pipes  &  tanks  already  laid  down,  or  to 
be  hrafter  laid  down  for  such  ppose,  from  the  sd  X.  este  for 
the  use  of  Y.  House  afsd,  &  the  gardens  &  p^rounds  belongg 
thto,  in  as  full  &  ample  a  mner  as  htofore,  togr  also  with  full 
liberty  &  licence  for  the  pson  or  psons  afsd,  or  any  pson  or 
psons  authorised  by  him  or  them,  with  workmen  &  others,  from 
time  to  time  hrafter,  until  such  liberty  &  licence  shl  be  revoked 
to  enter  on  the  sd  X.  este,  or  any  pt  thof,  &  to  dig,  search  for, 
&  examine  the  sd  pipes  &  tanks,  &  to  exte,  effect  &  do  all  necy 
cleansgs  &  repairs  thto,  or  renewals  thof,  when  &  as  often  as 
occasion  shl  be  or  require,  givg  nevs  to  the  sd  A.,  his  hrs  or 
assns,  or  other  the  owner  or  owners  for  the  time  being  of  the 
sd  X.  este,  &  to  his  or  their  tenants  for  the  time  being,  reasble 
notice,  previous  to  such  entry,  of  the  object  &  ppose  of  the 
same,  &  makg  to  the  sd  A.,  his  hrs  or  assns,  &  to  such  owner 
or  owners  &  tenants,  full  compenson  for  all  damage  wch  may 
be  done  to  his  or  their  land,  or  the  timber,  trees,  wood,  or 
underwood,  or  growg  crops  thron,  by  reason  of  the  exercise  of 
any  of  the  liberties  &  licences  hinbfe  contd :  And  yieldg  R«<i<J«o- 
&  PAYING  unto  the  sd  A.,  his  hrs  or  assns,  or  the  owner 
or  owners  from  time  to  time  of  the  sd  X.  este,  the  yrly 
rent  or  paymt  of  twenty  shillings  for  or  in  respt  of  the 
liberties,  licenies  &  privileges  hby  grted  or  demised  durg 
the  continuce  thof,  the  paymt  of  such  rent  or  yrly  sum  to 

be  made  on  the day  of  in  every   yr,    witht   any 

dedon ;  Provd  always,  that  the  liberties  &  licences  hby  grtd  Proyisoet. 
or  demised  shl  not  be  used  to  the  prejudice,  injury,  or  incon- 
venice,  of  the  owner  or  owners  of  the  sd  X.  este,  or  his  or  their 
tenants;  And  that  nothg  hrin  contd  shl  prevent  the  sd  A., 
his  hrs  &  assns,  or  the  owner  or  owners  or  tenants  from  time 
to  time  of  the  sd  X.  este,  or  any  pt  thof,  from  divertg,  diminishg, 
interfg  with,  or  cuttg  off  the  water  by  wch  the  sd  tanks  &  pipes 
are  or  may  for  the  time  being  be  supplied  &  so  that  in  such 
event  the  owner  or  owners  of  Y.  House  afsd  shl  not  be  entled 
to  any  compenson  for  the  damage  occasd  by  the  diminon  or 
stoppage  of  such  supply  of  water ;  Provd  also  &  It  is  hby  aord  power  of 
&  DKCLD  that  the  sd  A.,  his  hrs  or  assns,  or  the  owner  or  owners  ""ef^ocation. 
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'^^•"''  for  the  time  being  of  the  sd  X.  este,  shl  have  full  power  k 
authority  at  any  time  hraf ter  by  givg  three  calr  months*  notioe 
in  writg  to  the  sd  B.,  his  hrs  or  assns,  the  owner  or  owners  for 
the  time  being  of  Y.  House  afsd,  or  leavg  such  notice  at  Y. 
House,  to  revoke  &  make  void  the  liberties,  licences,  &  powers 
hby  grted  or  demised,  in  wch  case  the  sd  pipes  &  tanks  shl  be 
removed  &  the  surface  soil  restored  by  the  sd  last-mentd  pson 
or  psons  on  reasble  notice  in  that  behalf  being  given  to  him  or 
them,  or  in  default  thof  such  pipes  &  tanks  shl  become  the 
ppty  of  the  owner  or  owners  for  the  time  being  of  the  sd  X. 
este.    In  wits,  &c. 


PBiw^i.  DEMISE  0/ Eights /or  Water  Supply  of  an  Urban 

District  Council  (a). 

Parties,  A.  &  B.  (hinafter  genlly  refd  to  as  "  the  lessors," 
wch  expression  shl  be  deemed  to  include  the  owners  or  owner 
from  time  to  time  of  the  lands  of  the  lessors  hinafter  mentd), 

1 ;  the  Urban  District  Council  of  ,  in  the  coy  of , 

(hinafter  refd  to  as  "the  lessees,"  wch  expression  shl  be 
^^^  deemed  to  include  their  succors  &  assns),  2,  WITNETH  that 
in  conson  of  the  rents  &  covts  hinafter  reserved  &  contd,  &  on 
the  pt  of  the  lessees  to  be  pd,  observed,  &  pformed,  the  lessors 
do  hby  grt  &  demise  unto  the  lessees  full  power  &  authority 
take  water   ^  ^  for  the  lessees  to  take,  use,  &  enjoy  all  the  water  issuing 

from  a        qj.  comg  from  the  spring  known  as  the  ,  situate  in  the 

lands  of  the  lessors  in  the  parish  of  ,  the  site  of  wch 

spring  is  shown  on  the  plan  hrunto  annexed  &  thron  marked 
with  the  letter ,  And  to  convey  the  same  water  to  any 


Grant. 


(a)  See  the  Public  Health  Act,  1875  (38  &  89  Vict.  c.  56),  8. 51,  and  the 
interpretation  of  "  Lands  "  and  "  Waterworks,"  in  s.  4 ;  as  to  the  powers  of 
Bural  District  Councils,  see  the  Public  Health  (Water)  Act,  1878  (41  &  42 
Vict.  c.  25),  and  the  Local  (Government  Act.  18d4,  s.  25. 

Reference  may  here  be  made  to  the  Precedent  printed  in  the  second 
edition  of  this  work,  Vol.  II.,  p.  892,  of  a  grant  by  a  landowner  (tenant  for 
life)  to  an  urban  sanitary  authority  of  the  right  of  making  a  sewer  and  dis- 
posing of  sewage  under  the  Public  Health  Act,  1875 ;  and  see  the  Dudley 
Sewage  Act,  1879  (42  &  43  Vict.  Ch.  c),  and  the  schedule  thereto,  the 
Nottingham  Corporation  Water  Act,  1897,  and  the  schedule  thereta 
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lands,  tenemts,  or  hds  within  the  Urban  District  of ;  ?*"<^*  »ii- 

And  for  that  ppose  to  lay  down,  construct,  or  make  within  to  lay  ^ 
calr  months  from  the  exon  of  these  psnts,  &  on  such  **°T^  * 

*  mam. 

levels,  &  eir  upon,  above,  or  below  the  surface  of  the  lands  as 
the  lessees  shl  think  pper,  &  to  maintain  a  main  or  pipe  or 
pipes,  or  aqueducts,  inlets,  settle  wells,  &  other  similar  works 
in,  under,  or  through  the  lands  or  grounds  of  the  lessors  in 

the  respive  parishes  of & ,  in  the  coy  of ,  in  the 

line  distinguished  by  the  colour on  the  sd  plan  hrunto 

annexed  or  as  near  to  such  line  as  circes  will  permit,  &  not  in 

any  case  further  from  the  sd  line  than feet  on  eir  side 

thof ,  And  also  full  power  within  the  sd  period  of calr  to  con- 
months  to  make  or  construct,  &  durg  the  term  hby  grted  to  "*'*?®*  ^^ 

11  mamtaiii  a 

mamtam  a  reservoir  for  the  storage  of  the  sd  water,  &  any  reservoir, 
engines,  machy,  &  other  works  or  applices  wch  may  be  deemed 

necy  or  pper  in  connon  thwith  at  the  point  marked on  the 

sd  plan;  And  also  for  the  pposes  afsd,  &  for  the  ppose  of  To  repair, 
examing  <fe  repairg  or  relaying  the  sd  reservoir  or  any  pipes,     ^' 
mains,  aqueducts,  engines,  machy,  or  other  works  wch  may  be 
laid  down  or  constructed  by  the  lessees  through,  upon,  or  under 
the  sd  lands  or  grounds,  or  of  laying  down,  constructg,  or  sub- 
etitutg  any  new  or  other  pipes,  mains,   aqueducts,   engines, 
machy,  or  works  in  lieu  of  any  previously  laid  down,  con- 
structed, or  made,  full  power  for  the  lessees,  their  agents  or  work- 
men, eir  with  or  witht  carts  &  horses,  to  enter  upon  the  sd 
lands  within  the  limits  afsd  ;  And  to  take  posson  of,  use  and  ^o  ^? 
occupy  durg  the  term  hby  grted  such  portion  or  portions  of  the  Snaec^^'* 
sd  lands  as  may  be  necy  for  the  pposes  afsd,  &  genlly  full  power  "^  ^^* 
to  pform  any  act  or  thing  within  or  upon  the  sd  lands   or 
grounds  for  the  pposes  afsd  or  any  of  them  wch  the  lessees  shl 
think  pper  or  expedient ;  Provd  always,  that  not  more  than  Limit  to 

acres  of  land  in  the  whole  shl  be  taken  posson  of,  used,  J^d  to  be 

or  occupied  by  the  lessees  for  the  pposes  afsd ;  Provd  also,  taken, 
that  the  lessees  in  the  exercise  of  the  powers  afsd  shl  do  as  f«^««*  "*<>* 

*■  to  damage 

little  damage  as  may  be  to  the  lands  of  the  lessors,  or  the  tim-  lands. 
ber  or  other  trees,  underwood  or  crops  thron,  <fe  shl  make 
compenson  for  any  damage  done  in  mner  hinafter  proved ;  To 
HOLD  the  powers,  authorities,  &  premes  hby  demised  unto  the 

lessees  from  the day  of  ,  for  the  term  of yrs  • 

Heservoii  of  rent,  p.  679 ;   And   the   lessees  do   hby    covt 
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PRBC.  xm.  with  the  lessors,  to  pay  rent,  A  rates  dt  taxes,  p.  682; 
Not  to  do  ^^  FURTHER,  that  the  lessees  in  the  exercise  of  the  powera 
damage,  afsd,  wiU  do  as  little  damage  as  may  be  to  the  sd  lands,  or  the 
timber  or  other  trees,  underwood,  crops,  or  vegeton  thron; 
To  com-      And  will  make  &  give  to  the  tenants  of  the  sd  lands  full  com- 

ten^te  for  P^^^^^  ^^^  ^^7  ^^^^^  damage,  or  inconvenice  wch  they  resply 
damage.      shl  or  may  incur  or  sustain  by  reason  of  any  works  or  operons 
of  the  lessees  under  the  powers  afsd,  such  compenson,  in  case 
the  pties  do  not  agree,  to  be  settled  by  arbitron,  psuant  to  the 
arbitron  clauses  contd  in  the  Public  Health  Act,  1875,  or  any 
statutory  modificon  or  re-enactmt  thof  for  the  time  being  in 
force,  wch  shl  be  deemed  to  apply  in  the  same  mner  as  if  the 
same  had  been  hrin  incorpd  with  the  necy  modiiicons  (if  any); 
To  restore    And  ALSO  that  the  lessees,  after  makg  any  escavon  or  execntg 
any  of  the  works  hinbfe  authorised,  will  at  their  own  expse,  as 
soon  as  conveniently  may  be,  restore  the  surface  of  the  ground 
to  the  same  state  as  it  was  in  bfe  such  excavon  or  other  works, 
so  far  as  such  surface  shl  not  be  required  for  the  pposes  afsd ; 
Aa  to  soil,    And  ALSO  will,  at  the  option  &  to  the  satisfon  of  the  lessors,  or 
vated^*^     their  agent  for  the  time  being,  eir  carry  away  such  portion  of 
the  soil,  clay,  stone,  or  other  materials  taken  out  in  the  laying 
down  of  the  sd  pipes,  or  the  constron  of  the  sd  reservoir,  & 
executg  the  other  works  afsd,  as  shl  not  have  been  employed 
for  restorg  the  surface  of  the  sd  lands,  or  for  the  ppose  of  the 
sd  works,  or  leave  the  same  or  any  pt  thof  for  the  use  of  the 
To  com-       lessors  or  their  tenants ;    And  will  complete  the  laying  of  the 
in^iMjertain  ®^  pip^s,  &  the  constvon  of  the  sd  reservoir,  &  exon  of  the  other 
time.  works  hinbfe  mentd  in  all  respts  within  the  time  hinbfe  appted 

Not  to         jjj  \^^\^  behalf :    And  that  in  case  durg  the  exercise  of  any  of 

interfere  ° 

with  drain-  the  afsd  powers  the  lessees  shl  disturb  or  interfere  with  the 

**®'  drainage,  whether  natural  or  artificial,  &  whether  surface  or 

underground,  of  any  lands  of  the  lessors,  or  shl  damage  any 

drain-pipes  or  culverts  in  or  under  any  such  lands,  the  lessees 

will  at  their  own  expse  make  good  all  such  damage,  &  restore 

such  drainage,  under  the  superintendce  &  to  the  satisfon  of  the 

To  supply     lessors  or  their  agent ;  And  further,  that  the  lessees  will  from 

water  to       ^Jj^q  ^q  ^]-^q  durg  the  term  hby  grted,  if  &  whenever  thrunto 

the  estate,    required  by  the  lessors,  supply  with  a  sufift  quantity  of  water 

all  houses,  cottages,  farm  &  other  bldgs,  &  troughs  &  drinkg 

places  for  cattle  now  existg,  or  hrafter  to  be  erected  or  placed 
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upon  the  sd  lands,  or  any  pt  thof,  within  a  distce  of yds  '*w-  "n. 

from  the  line  of  the  sd  pipes,  the  lessors  bearg  &  paying  the  '^ 
costs  &  expses  of  laying  down  &  keepg  in  repair  all  branch  pipes 
&  of  executg  &  maintaing  all  works  necy  for  connectg  the  sd 
houses,  cottages,  &  farm  or  other  bldgs,  cattle-troughs,  &  drinkg 
places,  with  the  sd  main  line  of  pipes,  &  also  paying  unto  the 
lessees  a  water-rate  or  rent  in  respt  of  such  water  supply  as  last 
afsd,  to  be  assessed  on  the  same  scale  as  the  rate  for  the  time 
being  chged  in  respt  of  water  supplied  to  houses  &  tenemts  in 

the  town  of  ;    Provd  always  &  it  is  hby  agrd  that  if  the  ^o^er  to 

rent  hby  reserved  shl  be  unpd  for  the  space  of days  after  determine 

the  same  shl  have  become  payable,  whether  If  ully  demanded  or  s'*^*  ^ 
not,  or  in  case  the  lessees  shl  at  any  time  make  default  in  the  nonpay- 
pformee  or  observce  of  any  of  the  covts  or  stipulons  hinbfe  ™*^*  ^ 
contd,  &  on  their  pt  to  be  observed  &  pformed,  &  shl  not  make 
good  such  default,  &  also  make  full  compenson  to  the  lessors 
for  all  damage  thby  sustained  by  them,  within  three  calr  months 
after  receivg  from  the  lessors  a  notice  in  writg,  requirg  them 
the  lessees  to  make  good  such  default,  &  to  make  such  com- 
penson for  damage  (if  any),  it  shl  be  Iful  for  the  lessors  to  take 
up  &  remove  any  pipes  wch  shl  have  been  laid  down  under 
the  powers  afsd,  &  thrupon  this  grt  &  demise  shl  cease  & 
determine;    And  the  sd  A.  &  B.  do  hby  covt  with  the  lessees.  Covenant 
that  they,  paying  the  rent  hby  reserved,  &  pformg  &  observg  e^o^ent. 
the  covts  &  stipulons  hinbfe  contd,  &  on  their  pt  to  be  pformed 
&  observed,  may  quietly  have,  use  &  enjoy  the  powers,  author- 
ities &  premes  hby  demised  at  all  times  durg  the  sd  term  of 

yrs,  witht  any  interruption  by  the  sd  A.  <fe  B.,  or  any 

pson  or  psons  rtf ully  claimg  any  estate  in  the  sd  lands  through 
or  in  trust  for  them.     In  wits,  &c. 


XIV. 

FORM  of  Improvement  Scheme  undei-  s.  26  oj  the  pbbc.  xiv. 

Settled  Land  Act,  1882. 

The  Settled  Land  Act,  1882. 

In  the  mre  of  the  settlemt  made  by  an  indre  dated,  &c.,  or 
the  will,  &c. 
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VB3KJ^Xiy. 


I,  the  undersigned  A.,  the  tenant  for  life  under  the  above- 
mentd  Bettlemt,  hby  in  psuance  of  s.  26  of  the  S.  L.  Act,  1882, 

submit  for  approval  to  B.,  of &  C,  of ,  as  the  pent 

trees  of  the  sd  settlemt,  the  undermentd  scheme  for  the  exon 

of  improvemts  on  lands  in  the  parish  of ,  in  the  coy  of , 

being  settled  lands  under  the  sd  settlemt.     As  wits  my  hand 
this day  of ,  18 — . 

The  Scheme  above  befebred  to. 


Improvements. 


1.  The    constructn    of    further    bldgs 
connon  with  2  cottages  situated  in 


in 


as  per  specificon  hto  annexed  marked  A 

at  the  cost  of 
2.  The  reconstructn  of  &  addns  &  improve- 

mts  to  ten  embankmts  at  ,  as  per 

specificons  hto  annexed  marked  G  &  D 

at  the  cost  of 
8.  The  surveyor's  costs,  chges,  &  expses  in 

connon  with  the  above  mre  as  per  acct 

hto  annexed  marked  E. 


(Signed)  A.  [the  tenant  for  life] . 

Trustee's   Approval  op  Scheme. 

We,  the  undersigned  B.  &  C,  the  psnt  trees  of  the  above- 
mentd  settlemt,  hby  approve  of  the  above-written  scheme.   As 

WITS  our  hands  this  day  of ,  18 — . 

B. 
C. 


Surveyor's   Certificate  on  Execution  op  Work. 

In  the  mre  of  the  settlemt  made  by  an  indre  dated,  &c.,  or 
the  will,  &c. 

I,  the  undersigned  F.,  the  surveyor  nominated  by  the  trees 
of  the  above  settlemt,  &  approved  by  the  Board  of  Agriculture, 
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hby  certify  that  the  works  specified  in  the  schdle  hto  (being  pt    '*^^^ 
of  the  works  comprd  in  the  scheme  dated,  &c.)  has  been  pro- 
perly exted  by  G.  &  H.,  the  contractors,  &  that  the  sum  of 

£ is  properly  payable  to  them  by  the  sd  trees  in  respt 

thof.    Dated  this day  of ,  18 — . 

The  schdle  above  referred  to. 

On  acci  of,  &c,  [describing  work  as  in  scheme]. 


XV. 

CONVEYANCE  of  an  Advowson.    Variations  where  the    pmo.  xv. 

Vendor  is  Tenant  for  Life  and  sells  the  Presenta-       

TiONS  which  happen  During  his  Life-time  (e),  or  for     • 
the  conveyance  of  a  Next  Presentation  only. 

Parties,  A.,  vendor,  1 ;  B.,  pchaser,  2.     Whas  the  sd  A.  is  Becitala. 
seised  of  the  advowson  &  perpetual  rt  of  presenton  of  &  to  the  yendore 

(c)  As  to  the  old  law  of  sales  of  advowsons  and  next  presentations,  see  2 
Day.  Free.  pt.  1,  30,  87 ;  1  Dart,  Y.  &  P.  280;  and  the  « Incumbents'  Kesigna- 
tion  Act,  1871,"  2  Dav.  Free.  pt.  1,  356 ;  and  as  to  the  law  of  Simony,  see 
PhilHmore  on  Ecclesiastical  Law;  and  see  also  the  report  of  the  Boyal 
Commission  on  Ecclesiastical  Benefices  of  1880,  and  the  evidence  appended. 
Ab  to  advowsons  belonging  to  municipal  corporations,  see  the  Municipal 
Ck>rporations  Act,  1882  (45  &  46  Vict.  c.  50),  ss.  121, 122. 

The  Benefices  Act,  1898  (61  &  62  Vict.  c.  48),  provides  that  a  transfer  of  a  Benefices 
right  of  patronage  of  a  benefice  shall  not  be  valid  unless  {a)  it  is  registered  Act,  1898. 
in  the  prescribed  manner  in  the  registry  of  the  diocese  within  one  month 
from  the  date  of  transfer  or  within  such  extended  time  as  under  special 
circumstances  the  bishop  may  think  fit  to  allow  ;  (b)  it  transfers  the  whole 
interest  of  the  transferor  in  the  right  except  where  in  a  family  settlement 
a  life  interest  to  the  settlor  or  in  a  mortgage  the  right  of  redemption  is 
reeerved ;  (e)  more  than  twelve  months  have  elapsed  since  the  last  institution 
or  admission  to  the  benefice.  It  also  provides  that  a  right  of  patronage  may 
not  be  put  up  for  sale  by  auction,  save  in  the  case  of  an  advowson  to  be  sold 
in  conjunction  with  a  manor  or  with  an  estate  in  land  of  not  less  than  one 
hundred  acres  situate  in  the  parish  in  which  the  advowson  is  situate  or  in 
an  adjoining  parish  and  belonging  to  the  same  owner  as  the  advowson.  AU 
agreements  to  exercise  a  right  of  patronage  in  favour  or  on  the  nomination  of 
a  particular  person,  or  for  the  re-transfer  of  the  right  of  presentation,  or  for 
postponing  payment  of  any  part  of  the  consideration  for  the  transfer,  and 
until  a  vacancy  or  for  more  than  three  months,  or  for  payment  of  interest 
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Agreement 
for  sale. 


PMoxT.    rectory  &  parish  church  of ,  in  the  coy  of ,  for  an 

este  la  fee  simple  in  posson  [for  the  term  of  his  life  under  the 
limons  of  an  indre  of  settlemt  dated,  &c.,  &  made  &cJ} ;  [Whab 
the  sd  A.  is  entled  to  the  next  presenton  to  the  rectory  k 
parish  church  of,  &c. ;]  And  whas  the  sd  A.  has  agrd  with  the 
sd  B.  for  the  sale  to  him  of  the  sd  advowson,  or  perpetual  rt 
of  presenton  [such  turns  or  rts  of  presenton  ''  as  shl  become 
vacant  durg  the  life  of  the  sd  A."]  [of  the  next  presenton  to 

the  sd  rectory  &  parish  church]  for  the  sum  of  £ ;  NOW 

THIS  INDRE  WITNETH,  conson,  (the  rect,  &c.)  the  sd  A., 
as  benefl  owner,  doth  hby  grt  unto  the  sd  B.,  pceU,  advowion, 
see  p.  890  ;  [all  those  the  rts  of  presenton  to  the  sd  rectory  k 
parish  church  wch  durg  the  life  of  the  sd  A.  shl  happen  after 
the  date  of  these  psnts];  for  next  presenton^  see  p.  390: 
Hahejidujii,  for  advousoii,  **  Unto  &  to  the  use  of  the  sd  B., 
his  hrs  &  assns,"  in  other  cases,  **  Unto  the  sd  B.,  his  exs, 
ads,  &  assns."     In  wits,  &c. 


"Wit- 
nesseth. 

AdvowBon. 


Next  pre- 
sentation. 


until  a  vacancy  or  for  more  than  three  months  or  for  any  payment  in 
respect  of  the  date  at  which  the  vacancy  occurs  or  for  the  resignation  of  a 
benefice  in  favour  of  any  person  are  rendered  invalid.  '*  Transfer"  is  not  to 
include  a  transmission  on  marriage,  death,  or  bankruptcy,  or  otherwise  by 
operation  of  law,  nor  a  transfer  on  the  appointment  of  a  new  trustee  where 
no  beneficial  interest  passes. 

The  practical  result  appears  to  be  to  prohibit  the  sale  of  a  next  pre- 
sentation, except  in  cases  where  that  is  the  only  interest  in  the  right  of 
presentation  vested  in  the  vendor.  Probably  though  a  tenant  for  life  of  a 
settled  advowson  can  sell  the  fee  under  the  S.  L.  A.,  he  can  seU  such 
presentations  as  faU  vacant  during  his  lifetime. 

Care  must  be  taken  in  framing  conditions  of  sale  by  auction  of  an 
advowson  to  include  it  in  the  same  lot  as  a  manor,  or  with  at  least  one 
hundred  acres  of  land,  situate  in  the  same  parish  as  the  benefice  or  in  an 
adjoining  parish.  It  should  be  noticed  that  *'  manor  "  is  not  defined  so  as 
to  include  a  "  reputed  manor"  or  a  "seignory,"  but  probably  it  wiU  be  held 
that  the  word  "  manor  "  is  to  bear  its  popular  meaning  and  includes  the 
former  but  not  the  latter.    A  next  presentation  cannot  be  sold  by  auctioii. 

Care  must  be  taken  not  to  execute  a  settlement  which  includes  an 
advowson  till  the  expiration  of  at  least  twelve  months  since  the  last 
institution  or  admission  to  the  benefice. 

The  title  to  an  advowson  must  be  carried  back  for  at  least  one  hundred 
years  and  must  shew  the  presentations  during  that  period  (Dart,  884),  the 
title  after  1898  must  also  shew  the  dates  of  the  institutions  or  admisBionB. 
As  to  the  meaning  of  "  institution  "  and  "  admission,"  see  Co.  Litt.  844  (a). 

A  list  of  institutions  is  kept  by  the  Bishop's  Secretary  in  a  book  which  in 
jBome  Dioceses  is  caUed  "  The  Act  Book." 

For  the  rules  under  the  Benefices  Act,  1898,  see  W.  N.  1899,  pp.  1,  79. 
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ABROAD, 

condition  of  sale  where  one  vendor,  279 

conveyance  to  trustee  by  person  going,  for  purposes  of  management, 
910 

ACCOMMODATION  WORKS, 

provision  for,  in  agreement  withdrawing  opposition  to  bill,  64 

in  contract  for  sale  to  a  company,  388 

in  conveyance  to  a  company,  572 
ACCOUNT, 

bond  to,  218,  221 

current,  bond  to  secure,  214 

guarantee  to  secure,  40,  43 

settled  to  be  binding,  42 

ACCOUNTS, 

provisions  as  to,  in  agreements,  18,  19,  23,  25,  29,  33,  36,  37 

in  mining  leases,  819,  837,  843 

ACCRUER, 

provision  for,  in  appointment  of  fund,  78,  n.,  86 

ACKNOWLEDGMENT, 

by  married  woman,  memorandum  of,  500,  n. 

of  right  to  production  of  deeds,  602.    See  PRODUCTioy  OF  Deeds. 

ACTION.    See  also  CouBT. 

agreement  referring  matters  in  dispute  in,  to  arbitration,  160 
indemnity  against  using  name  in,  671 

ADMITTANCE, 

power  of  attorney  to  obtain,  192 

ADVANCEMENT, 

consent  to,  621 

direction  to  trustees  to  make,  621 

provision  bringing,  into  account  on  appointment,  81 

incorporating  clauses  as  to,  in  appointment,  84 
ADVANCES, 

provision  as  to  making  to  builder,  741,  n. 

ADVOWSON, 

conveyance  of.  925 

AFFIDAVIT, 

verification  of  official  signature  to,  by  notary,  609 
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AGENT, 

agreement  by,  325,  649 

for  employment  of,  84 
bond  by,  to  account,  218 
power  of  attorney  to,  39.    See  aUo  Attobket. 
to  employ,  912 

AGREEMENT.    ^S^^  also  CovENAirrs. 

between  Beveral,  or  by  firm  (forms  of  commencement),  1,  n.,  2,  n. 

enabling  apprentice  to  determine  apprenticeship,  1.50 

for  Apportionment,  Abbitbation,  Building,  Exchange,  Lease, 

see  respectively  under  such  headings  in  the  Index, 
for  enfranchisement  of  copyholds,  348 

increase  of  purchase-money  in  case  of  rise  in  price  of  consols,  847 
loan  at  interest  with  share  of  profits,  22 
payment  of  purchase-money  by  instalments,  281,  n. 
preventing  Statutes  of  Limitation  running,  863 
purchase  of  improved  ground  rents  by  lessor,  868 
sale.    See  Contbact  for  Sale. 
service,  as  agent  for  sale  of  goods,  34 
editor  of  new8i)aper,  27 
manager  of  bank,  24 

basiness,  18 
medical  assistant,  29 
traveller,  33 
turning  partnership  into  company,  887 
withdrawal  of  opposition  to  Bill  in  Parliament,  60,  66 
working  a  quarry,  67 
giving  workpeople  a  share  in  net  profits  of  business,  58 
in  respect  of  interference  with  ancient  lights,  46 
party  wall  and  grant  of  li^t,  651 
water  supply  over  adjoining  estate,  918 
modifying  original  contract  of  sale,  346    ' 
not  to  take  proceedings,  58 
to  give  effect  to  will  not  executed  56 

prevent  acquisition  of  easement,  46,  49,  51 

AGRICULTURAL  HOLDINGS  ACT,  . 

provisions  in  lease  with  reference  to  compensation  under,  779 

ALLOTMENT, 

condition  of  sale  as  to  title  commencing  with,  261,  262 

ANCIENT  LIGHTS, 

agreement  in  respect  of,  46 

to  prevent  acquisition  of,  49 

ANNUITY, 

assignment  of,  in  appointment  of  new  trustees,  111 

bond  to  secure,  212 

condition  of  sale  as  to,  283 

consideration  for  sale  to  be  an,  851.    See  Consideration. 

deed  authorising  purchase  of  Government,  916 
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ANTICIPATION, 

deed  annulling  proepeotiTe  restraint  on,  916 


APPOINTMENT, 

by  donee  in  his  own  favoiir,  96 
endorsed  deed  poll,  74,  80,  87 
husband  and  wife,  77,  80,  82,  86,  88,  89 
independent  deed  poll,  71,  77,  82,  85 
married  woman,  91,  92 
partial  reyocation  and  reappointment,  88,  89 
supplemental  deed,  74,  n.,  90,  n. 
tenant  for  life  of  settled  estates,  90 
conveyance  by,  441,  580 
enabling  appointor  to  charge  settled  estates,  96 
excluding  child  already  proyided  for,  82,  85 
free  from  duties,  75,  76,  n. 
irreyocable,  71,  74,  77,  80 
of  freeholds,  92 
gamekeeper,  97 
guardian,  96,  97 
leaseholds,  93 
life  interest,  91 
parish  clerk,  98 

part  of  sum  raisable  for  portions,  90 
remaining  funds,  78,  n. 
residuary  estate,  95 
share  in  trust  funds,  77 

appointee  would  have   taken   in   default  of   appointment, 
80 
sum  of  money,  76,  n.,  78,  n. 

raisable  immediately,  91 
sum  of  stock,  71,  74 

or  equivalent  in  money,  73,  n. 
trust  funds  invested  in  stock  and  on  mortgage,  82 
on  marriage,  74,  77,  80,  88 

provision  avoiding,  if  marriage  does  not  take  place,  76 
provisions  in,  for  accruer,  78,  n.,  86 

advancement,  &c.,  84 

appointees  all  dying  under,  21,  94 

keeping  alive  and  extending  powers  of  leasing,  &c. 

in  will,  94 
limiting  total  amount  appointed,  79,  n. 
preserving  powers  of  settlement,  96 
releasing  life  interest,  75,  76,  n. 

power  of  revocation,  87 
revocable,  82,  85,  91,  92 
revocation  of,  and  new,  89,  93 
settling  share,  79,  n. 
subject  to  duty,  72 

E,E. — ^VOL.  I.  69 
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APPOINTMENT— <w«^t»«<jrf. 

subject  to  Ufe  and  other  intereBte,  71,  77,  80, 82,  86,  89 

and  failure  of  issue  of  appointor, 
d2 
to  children  unequally,  83 
to  husband,  91,  92 
to  or  for  separate  use  of  married  woman,  79,  n^  83,  86,  92 

APPOINTMENT  OF  NEW  TRUSTEES, 
assignment  of  annuity  in,  111 

leaseholds  in,  122, 126 
personalty,  127 
policy  of  assurance,  112 
reyersionary  interest,  111 
sum  secured  by  bond  or  covenant.  111 
terms  to  secure  jointure  and  portions,  122 
by  continuing  and  retiring  trustee,  113, 124 
deed  endorsed,  109, 116, 118 

where  previous  indorsed  deed,  110 
disclaiming  trustee,  136 
executor  of  last  surviving  trustee,  123 
independent  deed,  113 
retiring  trustee,  128,  ISO 
supplemental  deed,  1 19, 128, 124,  n.,  182, 137 
surviving  trustee,  110, 116, 140 
tenant  for  life,  109, 120 
conveyance  on,  by  release,  139 

of  estates  to  preserve  contingent  remainders,  122 
freeholds,  117, 126 

trust  and  mortgage  estates  vested  in  testator,  127 
to  provisional  trustee,  142 
covenant  to  surrender  copyholds  on,  118, 122 
declaration  of  trust  in,  108, 119 
disclaimer  and,  136 

for  parposes  of  Settled  Land  Acts,  140 
in  place  of  trustee  abroad,  132, 137 

deceased,  109, 110,  113, 128, 132 
lunatic,  132 
refusing,  130, 136 
retiring,  109, 113, 128, 130 
of  deed  under  which  realty  is  held  in  trust  for  sale,  116 

portions  term,  120, 123  ; 

settlement,  109, 110  J 

of  mortgage  debt,  113  J 

purchase  money  of   realty  held  on  trust  for  sale, 

118 
real  and  personal  estate,  132, 141 
strict,  the  trustees  having  no  estate,  119 
will,  124, 130,  136, 137,  140 

short  form,  116, 132 

f 
I 
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APPOINTMENT  OF  NEW  TB,VSTEES-^ontinued. 
under  power  oontained  in  settlement  or  will,  107 
statntoiy,  107, 123, 132 
vested  in  lanatic,  136 
Testing  declaration  in,  107, 123, 129, 133,  139 
where  doubt  as  to  donee  of  power,  137 
more  than  one  set  of  trustees,  107 
number  increased,  124 

reduced,  130 
part  of  property  abroad,  141 
separate  sets  of  trustees  are  appointed,  128 

APPORTIONMENT, 

of  outgoings,  conditions  of  sale  as  to,  241,  n.,  289 
purchase-money  for  stamp  duty,  agreement  for,  345 

recital  of,  382 
rent,  agreement  for,  62 

on  assignment  of  leaseholds,  402,  539,  641 
rent-charge,  l^  deed  of  covenant,  54 

condition  of  sale  as  to,  312,  316—321 

APPRENTICESHIP, 

agreement  enabling  apprentice  to  transfer  or  determine  his,  160 
indenture  of,  145 

ARBITRATION.    See  also  Abbitratob  and  Awabd. 

agreement  referring  all  matters  in  dispute,  157, 159 

claim  against  a  company  in  liquidation,  169 
matters  in  dispute  in  action,  160 
specified  disputes,  157 

short  form,  169 
under  Land  Clauses  Act,  167 

Public  Health  Act,  1875, 168 
to  one  or  more  arbitrators,  157 
sole  arbitrator,  159 
twc  arbitrators  or  umpire,  159 
clause,  full  form,  155 

in  lease,  707,  780,  793,  827 
short  form,  156 

special,  in  agreement  with  workmen,  60 
with  sole  arbitrator,  157 
three  arbitratord,  156 
condition  of  sale  as  to,  273 
oosti  of,  provision  for,  156, 160 
notice  to  go  to— See  Notice,  166 
revocation  of  submission  to,  165 

(^Clauses  in  Agreement  to  refer.) 

power  for  umpire  to  act  on  evidence  given  before  arbitrator,  162 

sit  with  arbitrator.  162 

69  2 
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ABBITRATI0N'C7aM«««ji  Agremnenti  to  r^er—^ontiwued, 

power  to  arbitrator  or  umpire  to  canae  maps  to  be  made,  163 

direct  entry  of  jadgment,  163 
execution  of  deedB,  163 
works,  163 
generallj,  164 
employ  acconntant,  162 
make  separate  awards,  164 
proceed  ex  parte,  164 
state  case  for  opinion  of  Court,  163 
take  opinion  of  counsel,  163 
provision  for  appointment  of  new  arbitrators  in  cases  of  death,  164 
incorporating  statutory  profisions,  162 
that  award  shall  not  be  set  aside,  165 

ABBITBATOR.    See  al$o  Arbitration  and  Award. 
appointment  of,  166, 168 

third,  171 
notice  of  appointment  of,  166 

to  ooncar  in  appointment  of  sole,  167 
power  to,  «M  douses  in  Agreements  to  rtfer  under  Abbitbatiov. 

ABTIOLBS  OF  CLERKSHIP,  148 

ASSIGNMENT, 

ooyenant  against  in  lease,  694,  695, 772,  832 

of  benefit  ot  covenants,  392,  558,  n.,  559,  905 

bond  debt,  595 

building  agreement,  548 

of  business  as  a  going  concern,  690 

contingent  rcversionaiy  legacy,  598 

contract  for  purchase,  benefit  of,  594 

goodwill,  book  debts,  plant,  and  business,  590 

leaseholds.    See  Leaseholds. 

legacy  charged  on  real  estate,  597 

life  interest  in  persooalty,  465 

machinery,  544,  590 

policy  of  life  assurance,  466,  696 

redeemed  land  tax,  charge  for,  589 

See  also  under  Appointmekt  of  New  Tbustees. 

ASSITRANCES, 

power  to  execute,  912.    See  Deeds. 

ATTESTATION  CLAUSE,  618—620 

in  deed,  executed  by  attorney,  619 

blind,  or  illiterate  person,  619 
committee  of  lunatic,  578,  n. 
company  or  corporation,  619 
infant  on  coming  of  age,  619 
marksman,  619 

parties  signing  in  schedule,  619 
where  there  are  erasures  or  interlineations,  618,  619 
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ATTESTED  COPY, 

oonditioii  of  rale  as  to  snfflciencj  of,  287 

ATTORNEY.    8ee  dUo  Attosnbt,  Powbbb  of. 

condition  of  sale  as  to  execution  of  conveyance  bj,  279 
confirmation  of  deed  executed  by,  607 
declaration  attesting  execution  of  power  of,  168,  n. 
deed  appointing  new,  208 

giving  further  powers  to,  207 
revoking  power  of,  208 
testimonium  and  attestation  of  deed  executed  by,  617,  618,  619 

ATTOBNEY,  POWERS  OP, 
l^  firm,  188, 192,  206 
one  person,  182 

several  persons,  183 
in  assignment  of  chose  in  action,  484 

connection  with  registration,  185, 198 
to  accept  composition  for  debt  and  receive  dividends,  206 

agent  for  ^e  of  goods,  89 

complete  purchase,  196 

deal  with  mortgages,  198 

execute  conveyance,  191 

execute  necessary  documents,  548 

let  and  manage  house  property,  193 

manage  busineds,  198,  205 

property  generally,  198,  201 

of  lunatic,  abroad,  205 

manager  of  bank  in  Colony,  202 

obtain  admittance  to  copyholds,  192 

raise  money  on  mortgage,  192 

receive  legacy  and  share  of  residue,  194 

surrender  copyholds,  191 

take  out  administration  in  India,  196 

use  name  of  retiring  trustee,  142 

(^CUiu^es  in  Powers  of  Attorney,) 

power  to  acquire  lands,  184 
act  generally,  189 
apply  for  registration,  185, 198 
appoint  substitutes,  189 
be  irrevocable,  190 
carry  on  business,  199 
compound  with  debtors,  188 
concur  with  joint  owners,  188 
covenant,  193 

deal  with  mortgages,  185, 198 
registered  land,  185 
deposit,  employ,  or  invest  moneys,  184 
draw  bills,  189 
employ  agents,  188 
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ATTORNEY,  POWERS  OF—eontinued, 

power  to  execute  bond  and  reconveTanoe,  196 

deeds,  188, 189, 193 

transfer  or  charge  of  registered  land,  188 
give  indemnity,  191 

receipts,  40, 183, 194 
keep  np  establishment,  200 

make  agreements  with  tenants  and  coUect  rents,  187 
manage  property,  186 

trust  estates,  187 
obtain  payment  of  share,  194 
raise  money  on  mortgage,  186, 198 
receive  a  sum  of  money,  183 

debts  and  personal  estate,  183 
register  power  abroad,  190 
sell  real  and  personal  estate,  184 
settle  accounts,  187,  194,  200,  206 
take  and  defend  legal  proceedings,  187, 196 

out  letters  of  administration,  195 
transfer  land,  or  other  property  abroad,  189 
Yote  at  meetings,  188,  206 
proTiso  keeping  alive  powers  of  attorney  given  to  other  persons,  189 

till  notice  of  death  reoeiTed, 
198,  n. 
ratification  clause,  190 
substitution  of  another  attorney  in  case  of  death,  190,  204 

AVERAGE  CLAUSE,  810 

AWARD, 

by  arbitrators  or  umpire,  177 

umpire,  179, 180 
bond  to  abide  by,  161 
enlargement  of  time  for  making,  172 
in  respect  of  property  injuriously  affected  by  railways,  179 
not  to  be  set  aside,  provision  in  reference,  165 
on  a  building  contract,  180 
recitals  in,  172, 173, 178, 180 
settling  balance  of  accounts,  177 
under  Lands  Clauses  Act,  177 

(^Clauses  in  Award*,') 

apology  to  be  made,  175 

conveyance  to  be  executed,  176 

costs,  175, 176 

damages  for  non-performance  of  agreement,  173 

generally,  175 
deeds  to  be  delivered  up,  175 
dismissing  action  with  costs,  174 
execution  to  issue  for  damages  and  costs,  176 
judgment  to  be  entered,  175 
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AWARD — Clauses  in — continued, 

matter  in  difference,  as  to,  176 
plaintiff  has  good  caoae  of  action,  176 

no  canse  of  action,  174 
proceedings  to  be  stayed,  174 
registered  transfer  to  be  made,  175 
release,  174 

mutual,  174 
sum  in  full  of  all  demands,  174 
taxation  or  assessment  of  costs,  176 
that  one  party  has  no  claim  against  the  other,  175 

BANE, 

agreement  appointing  manager  of,  24 

bond  to  secure  balance  of  account  current  with,  314 

guarantee  to,  40,  43 

power  of  attorney  to  manager  of,  202 

BANKRUPTCY, 

conveyance  by  trustee  in,  497 

BARGAIN  AND  SALE, 

oonyeyance  of  copyholds  by,  529 
oemise  by  way  of,  655 

BASE  FEE, 

deed  enlarging,  638 

BENEFICIARY, 

conveyance  or  assignment  to,  907,  90S 

BIDDINGS, 

condition  of  sale  as  to,  235,  288,  n.,  252,  313 

BILL  IN  PARLIAMENT, 

agreement  for  withdrawal  of  opposition  to,  60,  66 

BOARD  AND  LODGING, 
provision  as  to,  20, 146 

BOARD  OF  AGRICULTURE, 

agreement  for  exchange  to  be  carried  out  by,  647 

BOND, 

assignment  of.  111,  595 
by  firm,  214 

lessee  for  payment  of  rent,  217 

person  holding  office,  221 

principal  and  surety,  214,  217,  219,  221,  228 

rent  collector,  218 

surety,  221,  222 
for  fidelity  of  clerk  to  firm  or  company,  219 

observance  of  partnership  articles,  222 

payment  of  annuity,  212 
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for  payment  of  balance  dae  on  accoimt  current,  214 

principal  and  interest,  210 

by  instabnents,  211 
snm  to  wife  surriying  husband,  216 
performance  of  building  contract,  228 
formal  parts  of,  209,  210 
not  to  trade  within  limits,  224 
of  indemnity,  in  respect  of  guarantees  to  bankers,  669 

lost  title  deeds,  665 
on  payment  of  lost  bond,  671 
to  tenant  paying  rent  where  title  in  dispute,  666 
post  obit,  226 
to  abide  by  award,  161 

BOOK, 

agreement  for  publication  of,  45 
provision  for  access  to  books,  69S 

BOOK  DEBTS, 

assignment  of,  590,  905 

BOUNDARIES, 

condition  on  sale,  as  to,  266 
ooYenants  in  agricultural  lease  as  to,  70 

mining  lease  as  to,  817,  820 
deed  of  exchange  to  straighten,  650 

BBEWEBS.    See  also  Lea8b,  Public  House. 

agreement  for  turning  business  of,  into  limited  company,  887 

transferring  business  of,  to  company  for  fully -pud 
shares,  897 
conyeyance  of  business  of,  to  company,  902 

BBIGE  FIELD, 

agreement  for  yearly  tenancy  of,  844 
lease  of,  841 
liberty  to  work,  801 

BUILDING.    See  also  Houbb. 
agreement,  1, 10, 12 
assignment  of  building  agreement,  548 
award  on  building  agreement,  180 
bond  to  secure  performance  of,  228 
conditions  of  sale  as  to  altering  scheme  of,  807,  355 

purchasers  covenants  for,  305—^07 
restrictions  on,  294 — 299 
on  sale  on  chief  rents  for,  313.     See  also  Chief  Bkhtb. 
conveyance  of  land  for,  553,  569,  562 
covenants  as  to,  by  lessee,  690,  691 

purchaser,  commencement  of,  432 
deed  of  covenant  between  vendor  and  purchasers  of  land  laid  oa^ 
for,  556 
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BVlLDlSQ^-eonHmted, 

lease,  agreement  for,  780,  784 

proTision  as  to  adTanoes  by  leapor  on,  741,  n. 
lease  of,  to  builder's  nominee,  726 
licence  to  lessee  to  alter,  876 

BUILDINa  SOCIETIES, 

conditions  of  sale  as  to,  276 
zedtal  of  incorporation  of,  686 

payment  of  mortgage  to,  686 

BUSINESS.    See  aUo  PB0FIT8,  Tbabe. 

agreement  engaging  a  manager  of,  18 
for  sale  of,  844,  861 

turning  into  company,  887 
Bttomey,  power  of  to  manage,  198,  206 
conditions  on  sale  of,  as  a  going  concern,  822 
conyeyance  of,  as  a  going  concern,  902 

plant,  book  debto,  and  goodwill  of,  690,  902 
coTcnant  to  pay  debts  on  pnrchase  of,  480 
offices,  underlease  of,  729 

CHARGE.    See  Land  Tax,  Pbofessional  Tbustee. 
assignment  keeping  alive.  597 

condition  of  sale  on  sale  by  proprietor  of  registered,  27 
deed  enabling  appointor  to  create,  by  will,  96 
moneys  payable  under  indemnity  to  be  a,  640 

CHARITY, 

condition  of  sale  as  to  title  to  land  of,  264 
conveyance  by  official  and  other  trustees  of,  678 

CHIEF  RENT.    See  Rent-chaboe. 

conditions  on  sale  of,  on,  or  subject  to,  310,  818,  816 

COMMISSION, 

provisions  for  payment  of,  26,  83,  86 

COMMITTEE  OF  LUNATIC, 
conveyance  by,  576,  577 

COMPANY.    See  Directors,  Railway  Compant,  Liquidation. 
agreement  by,  12,  24,  844 

for  lease,  by,  714 
sale  to,  844,  896 
turning  partnership  into,  887 
attestation  of  deed  executed  by,  619 
bond  by,  in  respect  of  guarantees,  669 

with,  214,  219 
condition  of  sale  as  to  constitution  of,  276 
conveyance  of  business  to,  902 
covenant  between  two  companies,  606 
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COUFAJSY— continued, 

lease  by  or  to,  848,  849 
receipt  in  conyeTance  by,  384 
testimonium  of  deed  executed  by,  617, 618 
underlease  to,  544 
COMPENSATION, 

appointment  of  arbitrator  to  assess,  168 
condition  of  sale  as  to,  247,  248,  292,  812 
coTenants  as  to,  in  lease,  for  damage  by  game,  776,  796 

to  surface,  805,  809 
improvements,  775,  782,  784,  789,  79S 
provision  as  to,  on  sale  to  railway  company,  64,  387,  570 
in  lease,  fixing  terms  of  statutory,  779 

substituting  agreed,  for  statutory,  779 
COMPLETION, 

agreement,  varying  time  for,  846 

condition  of  sale  as  to,  285,  815.    See  also  Possession. 

where  one  of  the  vendors  is  abroad,  379 

provision  for,  in  agreement  for  enfranchisement,  849 

of  works,  8. 10,  13, 15 

CONDITIONS    OF    SALE.      See  Contract  fob  Sale  (^MieeelUmeatu 

elaueet  in), 

as  to  abstract,  260,  268,  828,  338 

supplemental,  as  to  pending  enfraQchisement,  275 

annuity,  283 

apportionment,  289,  312,  816,  317—^21 

assignment  without  licence,  268,  899,  900,  n. 

attested  copy  being  evidence,  287 

award,  title  under,  261,  262 

biddings,  285,  238,  n.,  262,  313 

boundaries,  266,  308 

building,  295—307.    See  BUILDINO. 

building  scheme,  reserving  power  to  alter,  307 

building  society,  275, 276 

chancery  proceedings,  275 

charity  land,  264 

chief  rents,  310,  313,  316.    See  BBNT-OHABaB. 

company,  constitution  of,  275 

compensation  for  misdescription,  237,  247, 248,  292,  812 

completion,  235,  315.    See  Completion. 

conveyance,  243,  306,  314,  349 

execution  of,  by  attorney,  279 

free  optional,  260,  283 

of  infanfs  property,  286 

registered  land,  248,  n.,  283 

unregistered  land  where   re^tration   is  oom- 

pulsory,  244,  n.,  250,  n. 

separate,  279 

covenants  for  production  of  deeds,  308 — 310 

want  of,  287 

covenants  for  title,  244 
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CONDITIONS  OF  SAhE—ifontinwd. 
as  to  crops,  256,  298 

damaf^  to  property  pending  completion,  278 
death,  evidence  of,  276 

duties,  payment  of,  278 
deeds,  missing,  287,  288,  311 

production  and  custody  of,  808— SIO,  349 
deposit,  235,  252,  313 
disputes  being  referred  to  auctioneer,  282 
drains,  right  to  use,  294 
easements,  236,  240,  249, 337 

enfranchised  copyholds,  261,  275.    See  Enfranchisement. 
exchange,  title  under,  261 
^      expenses,  243,  271,  279,  384 

family  charges,  indemnity  against,  284 
farming  stock,  256 
fixtures  and  furniture,  235,  256 
game  preserving,  256 
gift,  title  under,  deed  of,  262 
identity,  236,  242,  291.  292,  811,  825,  n. 
incumbrances,  286,  891 

indemnities,  250,  288,  284,  810,  311,  312,  316—320 
instalments,  payment  of  purchase-money  by,  281 
insurance  against  fire,  277 
interest,  option  to  take  rents  instead  of,  240,  n. 
payable  on  purchase-money,  285,  239 
intestacy,  title  under,  262 
land  tax,  288,  289 
lease,  contents  of,  236,  n. 

not  executed  by  one  lessor,  268 

not  formally  surrendered,  285 
leaseholds,  tide  to,  249,  266—272 
legacies,  payment  of,  283 
legal  estate  outstanding,  284 
licence  to  assign,  268,  269 
light  and  air,  307 

local  authorities,  charges  of,  278,  290 
lots,  title  to  small,  forming  part  of  family  estate,  260 
manorial  rights,  278 
merger,  812 

mines  and  minerals,  285,  293 
misdescription,  237,  247,  248,  292,  812,  325,  n. 
mortgage,  part  of  purchase-money  to  remain  on,  280,  349 
sale  under  prior,  274 
satisfaction  of  old,  285 
without  joint  account  clause,  285 
nominal  reversion  outstanding  in  mortgagor,  269 
non-compliance  with  conditions,  287,  248,  353 
outgoings,  236,  240,  288—290,  337 
partnership  property,  276 
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CONDITIONS  OF  QAJjE'-continued. 
as  to  party  walls,  278 

passage  to  be  formed,  302 
pedigree,  276 

possession,  285,  289,  847.    See  PoeSESSlOK. 
public  house  yalnations,  256,  257 
purchase-money,  280,  281.    See  Pvbohase-mokbt. 
quantity,  291 
quit  rents,  289,  290 

railway  company,  title  under  conveyance  from,  262 
receipts,  being  eyldenoe  of  performance  of  coyenants,  250,  S67, 
268,  321 
unsigned,  274 
recitals  being  eyidence,  242,  287 
re-entry,  title  under,  276 
registered  land,  title  to,  265,  266 
registration,  243 

rent  charge,  816.    See  Rknt  Chabge. 
requisitions,  286.  245,  821 
rescinding,  246,  835,  862 
reseryations,  278,  285,  292—294 
restrictiye  coyenants  in  former  conyeyanoe,  285 

to  be  entered  into  by  purchasers,  305—307, 
854 
road,  paving  of,  278,  290,  802—804 

site  of,  264,  265,  804,  n. 
satisfied  term,  264 
sanction  of  Court,  835,  n. 
security  to  be  given  by  purchaser,  252 
stamps,  248 

settlement,  title  under,  263 
statement  of  facts  in  conditions,  282 
tenancies,  286,  240,  277 
tenant  rights,  286 
tenure  distinguishing  lands  held  under  difFerent,  243 

mistake  of,  277 
term,  enlargement  of,  274 
timber,  255,  256 
tithes,  288,  289,  318 
title,  258—272,  274—283,  849 

commencing  with  allotment  award,  261,  262 

conveyance  on  sale,  258 
several  instruments,  258 
will,  258,  262 
contract  to  be  avoided  if  title  not  approved,  352 
doubtful,  825,  n. 
earlier,  deduced  by  recital,  260 

obtainable  at  purchaser's  expense,  259 
to  be  inspected  before  sale,  259 
of  Railway  Company,  263 
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CONDITIONS  OF  &ALE-^onti9med, 
as  to  title  on  sale  in  small  lots,  260 

proof  of,  to  be  dispensed  with  having  been  recently  investi- 
gated, 259 
purchaser  to  accept,  260,  277,  326,  n.,  334 
trnstees,  covenants  by,  244 
nnderleases,  267,  272 
underwood,  payment  for,  277 
unity  of  ownership,  812 
unsold  lots,  307,  321 
valuations,  256—257 
vendor  abroad,  279 
^^Ji  right  of,  273 

reserving,  292 
waste  of  manor,  264 
imposing  restrictions  as  to  buildings,  296^-299.    See  Buildikg. 

digging  sand,  304 
fences,  296 
gardens,  299 
quarrying  stone,  804 
roads,  302—304 
sewers,  803 
trees,  303,  304 
user  of  premises,  300 — 302 
windows,  300 
incorporating  conditions  of  Law  Society,  282 

statutes,  265 
on  sale  by  mortgagee,  274 

proprietor  of  registered  charge,  274 
of  building  land,  294—308 

on  chief  rents,  315,  316,  321 
business,  322,  891 
chattels  personal,  274 
chief  rents,  310—313 
copyholds,  238 
freeholds,  236,  238 
freehold  shop,  235 
furniture,  251 

leaseholds,  236,  n.,  249,  266—272 
in  lots,  by  builders,  271 
in  lots  held  under  one  lease,  269 
renewable,  267 
life  estate,  273 
manor,  272 
newspaper,  323 
policy  of  assurance,  273 
registered  land,  238,  249,  265,  266 
reversion,  272 
rights  of  way,  273 
share,  274 
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CONDITIONS  OF  SALE— continued. 
on  sale  of  underwood,  252 

subject  to  a  mortgage  or  annuity,  241,  n. 
to  company,  899 
trust,  avoiding  disclosure  of,  263 

CONFIRMATION 

deed  confirming  forfeited  lease  with  modifications,  865 

Yoidable  lease,  866 

CONSENT 

by  jointress  enabling  her  jointure  to  be  oyerreached,  917 
mortgagee  of  life  estate  to  sale,  626 
tenant  for  life,  in  conveyance  to  purchase  or  sale,  506,  509 

to  exercise  of  powers  by  trustees,  625 
trustees,  to  sale  or  lease  of  mansion-house,  624 
to  tenant  for  life  cutting  timber,  624 
of  protector  to  disentailing  deed,  640 
to  advancement  to  child,  621 
investment  of  trust  fund,  620 

CONSIDERATION.    See  aUo  Pubohase  Monet,  Rboeipt. 

clause  providing  that  consideration  be  a  life  annuity,  851 

perpetual  rent-chaige,  331 
form  of  in  conveyance,  by  a  company  or  a  corporation,  384 

mortgagor  and  mortgagees,  384,  452,  n. 
one  vendor  to  one  purchaser,  383 
several  vendors  to  several  purchaseiB,  884 
where  mortgagor  receives  all,  462,  n. 
conveyance  in  consideration  of  arrangement  in  another  deed,  520 

covenants,  446,  n.,  591 
fully -paid  shares,  904 
matters  recited,  385 
money  paid  into  Court,  385,  481,  n. 
to  be  paid  out  of  Court,  652 
rent-charge,  385,  559,  562,  565,  666, 

569,  n. 
release  of  debt,  384 
transfer  of  stock,  385 
in  lease,  675 

CONSOLIDATION, 

release  of  right  of,  495 

CONSOLS, 

agreement  for  increase  of  purchase-money  in  case  of  rise  in  price  of, 

347 
declaration  of  trust  of,  by  way  of  indemnity,  658 

CONTINGENT  REMAINDERS, 

conveyance  of  estates  to  preserve,  120 
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CONTRACT  FOR  PURCHASE, 
transfer  of  benefit  of,  594 

CONTRACT  FOR  SALE, 

agreement,  yarying,  846 

form  of,  to  be  appended  to  conditions  of  sale,  287,  254 
of  business  as  a  going  concern,  344,  351,  898 
copyright,  45 

freeholds  for  a  sum  in  gross  and  rent-charge,  881 
or  copyholds,  825,  885 

by  tenant  for  life,  326,  n. 
goodwill  and  trade-mark,  841 
land  of  any  tenure  (short  form),  330 
leaseholds,  829,  885 
subject  to  approval  of  Court  under  Settled  Estates  Act,  388 
to  limited  company,  844,  898 

railway  company,  885 
under  sanction  of  Court,  885,  n. 

Settled  Land  Acts,  826,  n.,  835 

(^MUeellaneoui  clauses  in) 
as  to  appointment  of  trustees  for  purposes  of  S.  L.  Acts,  838 

avoiding  contract  if  title  not  approved,  352 

consideration.    See  Consideration. 

costs,  884,  840,  847,  855 

damages  for  breach,  858 

diminution  or  increase  in  value  of  premises,  851 

identity,  325,  n. 

indemnity  against  debts  of  business  sold,  351 

purchase-money,  349,  350.    See  PUBOHASE-MONET. 

possession  before  completion,  839,  345,  847,  352 

time  being  of  essence  of  contract,  353 

title  and  misdescription,  325,  n.,  334,  849 

trading,  342 

user  of  premises,  354 
incorporating  Provincial  Law  Societies'  conditions,  355 
reservation  to  vendor  of  right  of  pre-emption,  353 

to  lights  and  to  build,  855 

CONYETANCE.    See  also  Assignment,  Conditions  of  Sale. 

by  persons  with  various  interests,  525.    See  also  under  Freeholds, 

Copyholds,  Leaseholds. 
free  from  mortgage,  451,  454,  455,  460 
keeping  alive  legacy  charged  on  land,  597 

mortgage,  457,  496 
of  bankrupt's  property,  497 

benefit  of  covenants,  392,  553,  n.,  559 
building  land,  plot  of,  553,  562 

let  on  lease,  566 
business,  896 
charity  land,  578 
copyholds,  455.    See  Copyholds. 


944  INDEX   TO  PKECEDENTS. 

CONVEYANCE— c<>/iem«<f</. 

of  debt  charged  on  estate  aud  keeping  it  alive,  597 

equity  of  redemption,  498,  494,  496 

freeholds,  485.    See  Fbbbholds. 

glebe  land,  684 

infant's  property,  486.    See  Infant. 

leaseholds,  445.    See  Leabbholds. 

life  interest,  465,  520,  521 

lunatic's  property,  575,  577 

machinery,  fixed,  541,  590 

mansion-house  under  S.  L.  Acts,  481,  n. 

minerals,  580 

lent-charges,  566 

leyersion,  522,  528,  586 

right  of  way,  588 

superfluous  land  by  a  railway  company,  578 

surface  land  and  minerals  under  other  lands,  580 

tithe  rent-charge,  586 

undivided  moieties,  581,  562 
shares,  525 

See  dUo  ASSIONMENT. 
subject  to  existing  apportionment  of  rent,  541 
reservations,  571 

restrictive  coyenants  in  conveyance  to  vendor,  67T 
See  also  Habendum. 
to  beneficiaries  absolutely  entitled  under  trust,  907,  908 

county  council,  584 

effectuate  a  contract  entered  into  by  testator,  606 
family  arrangement,  520 

heir  or  devisee,  909 

joint  tenants,  558 

limited  company,  544,  897 

lord  of  manor,  530 

managers  of  elementary  school,  675 

married  woman  as  separate  property,  509 

mortgagee,  496 

partners,  549 

purchaser  in  fee,  435,  439,  455 

railway  company,  568 

remainderman,  by  tenant  for  life,  621 

school  board,  574 

sub-purchaser,  499 

tenant  for  life,  523,  530,  597 

tenants  in  common,  457,  535.    See  Tenants  in  Common. 

trustee  purchasing  trust  property,  51 1 

trustees  purchasing  under  power  to  invest  in  land,  606 

uses  of  settlement  on  purchase  by  tenant  for  life,  489 
will  on  purchase  by  order  of  court,  561 

trustees,  601 
See  alto  HABENDUM. 
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00}SrVEYANCK— continued. 

under  Ecclesiastical  Leasing  Act,  584 
joint  power  of  appointment,  680 
Land  Transfer  Act,  488 
Lands  Clauses  Act,  668,  574,  676 
order  of  Court,  649 

power  of  sale  in  a  strict  settlement,  618 
S.  L.  Acts,  479,  482,  484,  486,  662 
trust  for  sale,  448,  482,  609 

CONVEYANCING  ACTS, 

deed  making  powers  of,  apply  to  mortgage  executed  preyiooslj,  914 

COPYHOLDS, 

agreement  for  enfranchisement  of,  348 

sale  of,  326 
conditions  of  sale  as  to  enfranchised,  261.    See  ENFBAJrOHlSBMBirT. 

of,  238 
oonyeyance  of  equitable  interest  in,  531 
conyeyance  of,  by  devisees  of  mortgagee,  489 

executors,  489,  529 

guardian  of  infant,  under  L.  C.  C.  Act,  674 
mortgagee,  460 

tenant  in  common  to  co-tenant,  681 
trustee  in  bankruptcyi  497 
trustees,  629 
to  various  persons.    See  under  ComrETAJTOB. 
under  S.  L.  Acts,  484 

with  freeholds  and  leaseholds,  456,  460,  497 
covenant  to  surrender,  on  appointment  of  new  trustees,  118, 122 

sale,  443 
disentailing  assurances  of,  635,  638 
enfranchisement  of,  532 
lease  of,  with  license,  742 

without  license,  744 
license  to  copyholder  to  grant  lease  of,  882 
power  of  attorney  to  obtain  admittance  to,  192 

surrender,  191 
surrender  of,  444 

to  bar  the  entail,  636 

OOPYRIOHT, 

agreement  for  sale  of,  46 

OOBPOBATION.    See  also  Deeds. 
conveyance  by,  586 

to,  574,  684 

COSTS, 

award  of,  in  arbitration,  176 
conditions  of  sale  as  to,  243,  271,  279,  884 

covenant  by  lessee  to  pay  lessor's  costs  under  Conveyancing  Act,  638 
K.E.— VOL.  L  60 


946  INDEX  TO   PRECEDENTS- 

COSTS— <?ow^/n«eerf. 

direction  to  trnsteee  to  pay,  nnder  S.  L.  Acts,  623 
proTisions  as  to,  in  agreement  apportioning  rent,  54 

for  lease,  707 

for  sale,  334,  340,  347,  355 
withdrawing  opposition  to  bill,  64 
in  reference  to  arbitration,  166, 160 

COUNTY  COUNCIL, 

conveyance  to,  685 

COUBT, 

agreement  for  lease,  snbject  to  sanction  of,  861 

sale,  subject  to  sanction  of,  326,  n.,  333,  335,  n. 
assignment  of  fund  in,  598 
condition  of  sale  as  to  former  sale  by,  275 
conditions  of  sale  on  sale  by,  235,  n. 
conyeyance  on  sale  by  order  of,  549 

under  S.  L.  Acts,  with  sanction  of,  480,  n. 
purchase  under  order  of,  651 
disentailing  deed  of  money  in,  638 
proyision  for  payment  into,  to  satisfy  portions,  515,  n. 

COVENANTS.    See  also  COVBNAKTS  FOB  TITLE. 

against  incumbrances,  express  by  one  or  several,  414 

implied,  416 

clause  incorporating,  418 
in  lease,  699 
as  to  building.    See  BniLDlNO. 
light.    See  LIGHT, 
policies  of  assurance,  431 
assignment  of  benefit  of,  392,  653,  n.,  559,  906 
breaches  of,  release  in  respect  of,  864 
for  further  assurance  by  retiring  trustee,  140 

production  of  deeds.    See  Pboduction  of  Deeds. 
renewaL    See  Bekewal. 
formal  parts  of,  1,  n.,  2,  n.,  605,  606 
in  leases.    See  Lease. 

restraint  of  trade,  592,  892 
not  to  revoke  powers,  592 

use  name  of  vendors,  593 
of  indemnity,  429,  430.    See  Indemnity. 
restrictive.    See  Bestbictive  Covenaiits. 
that  infant  shall  convey  when  of  age,  525,  n. 
to  execute  accommodation  works,  572 
give  notice,  432.    See  Notice. 
introduce  customers,  593 
pay  death  duties,  429,  480 

debts  on  assignment  of  business,  430 

rent  and  perfoim  covenants  on  assignment  of  leaseholds,  427, 
428,  537 
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OOYENANTS— eon^miAN^. 

to  pay  zent-chsrge,  430,  660,  664 

shares  of  profits  to  yendor  of  bosiness,  692 
produce  evidence  of  satisfaction  of  incumbrances,  665 
surrender  copyholds,  118,  122,  443 

COVENANTS  FOR  TITLE. 

absolute,  vendor  entering  into  by  way  of  indemnity,  663 

conditions  of  sale  as  to,  244 

express,  by  husband  on  behalf  of  wife,  412 

joint  tenants  or  tenants  in  common,  412 
tenant  for  life  and  remainderman,  412,  n. 
for  freeholds,  copyholds  and  leaseholds,  410 
personal  property,  413 
policy  of  assurance,  413,  n. 
implied,  by  absolute  owner,  416 
consenting  party,  417 
directing  party,  417 
husband  and  wife,  416,  601 
joint  tenants,  416 
mortgagees  or  trustees,  416 
tenant  for  life  and  remainderman,  416,  624 
tenants  in  common,  416,  628 
trustees,  416 
wife,  416 
clause  incorporating,  418 

in  conveyance,  to  trustees  to  provide  an 

indenmity,  667 
in  conveyance,  where  annuitant  joins  to 

release  land  from  annuity,  418 
in  lease  or  underlease,  547,  n. 
in  conveyance  of  various  interests,  417,  628 
proviso  restricting  liability  under,  529 

in  case  of  directing  party,  419 

joint  tenants  ortenants  in  com- 
mon, 419 
tenant  for  life,  419 
trustees,  849,  n. 
to  shares    of   covenantors    in   purchase- 
money,  420 
in  lease,  words  excluding  implied,  856.    See  QniBT  Enjotment. 

CROPS, 

condition  of  sale  as  to,  256,  293 

CULTIVATION, 

covenant  by  lessee  as  to,  768,  769,  781,  787 

at  end  of  term,  772,  773,  783,  788,  791 

DAMAGES,  LIQUIDATED, 

provision  for,  225,  363,  747,  n. 

60  2 
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DEATH  DUTIES, 

condition  of  sale  as  to,  278 

conveyance  subject  to  charge  for,  909.    See  Habekdum. 

covenant  to  pay,  429,  430 

indemnity  against,  619,  664 

DEBTS, 

agent  not  to  compound,  88 

assignment  of,  905.    See  Bond. 

conveyance  under  will  containing  charge  of,  484 

covenant  to  pay  on  assignment  of  business,  480 

DECLARATION  OP  TRUST, 

general,  on  appointment  of  new  trustees,  108 
of  last  day  of  term,  646 

leaseholds  by  a  husband  in  favour  of  his  wife,  618 
for  partnership  firm,  860,  n. 
till  underleases  are  granted,  542 
money  secured  by  contributory  mortgage,  614 
mortgage  debt,  614 
proceeds  of  sale  of  real  estate,  1 19 
sum  of  consols  by  way  of  indemnity,  668 
undivided  shares  of  real  estate,  612 

DECLARATION  VESTING, 

nominal  reversion  of  lease  in  purchaser,  462,  n. 

trust  estate  on  appointment  of  new  trustees,  107, 123, 133, 189 

DECIiARATIONS,  STATUTORY, 

as  to  identity  and  possession  of  parcels,  609 

pedigree,  610 
authenticating  execution  of  power  of  attorney,  607 
verification  of,  by  mayor  or  notary,  608 

DEEDS.    See  also  MiSBiNO  Deeds,  Pboduction  of  Deeds. 
attestation,  forms  of,  618.    See  Attestation  Clause. 
commencement  of,  forms  of,  616 — 617 
execution  of,  forms  of,  617,  618 

by  attorney,  617,  618,  n. 

committee  of  a  lunatic,  578,  n. 
company  or  corporation,  617,  618 
parties  whose  names  and  executions  appear 
in  schedule,  558 
instructions  as  to,  619 
power  to  execute,  188,  189,  193,  912 
provision  as  to  execution  of,  57,  695. 

DEFEAZANCE,  879 

DEPOSIT  AND  COMPLETION.    See  Completion. 

DEVISEE, 

conveyance  to,  by  personal  representatives,  909 
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DIBBCTION, 

for^sale,  conveyance  in  puisnance  of,  529 
to  pay  porchaee-money  to  solicitor,  384,  n.,  623 
tnutees  to  advance  share  of  child,  621 
call  in  mortgage,  620 

money  secured  by  covenant,  621 
change  investments,  620 
purchase  land,  620 
sell  land,  621 
under  S.  L.  Acts  to  purchaser  to  pay  money  to  trustees  or  into  Court, 

626 
to  trustees  to  make  investment,  628 

pay  purchase-money  and  costs,  623 

costs  of  sales,  624 
DIBECT0B8, 

guarantee  by,  48 

agreement  in  respect  of,  44 
indemnity  to,  669 

MSCHAKGB  OF  TBUSTBB,  189 

DISCLAIMERS,  136,  627,  628 

DISENTAILING  ASSURANCES, 
by  husband  and  wife,  687 

tenant  in  tail  in  possession,  630,  632 
tenants  in  common,  637 
consent  of  protector  to,  640 
limiting  estate  to  joint  appointment,  683 
of  copyholds  or  equitable  estate  in,  635,  638 
freeholds,  630,  632,  638,  638 
money,  633 
money  in  court,  638 
to  enlarge  base  fee,  688 
with  consent  of  protector,  632,  638,  688 

DISTRESS, 

cross  powers  of,  where  rent  is  apportioned,  539,  n* 
power  of,  in  lease,  704 

extended  to  tenant's  fixtures,  704,  n.' 

mining,  826,  827,  833 
restriction  as  to  perpetuity  in,  434,  540,  n, 
to  secure  payment  of  rent-charge,  660,  n.,  664 
proviso  in  agricultural  lease  as  to  sales  under,  778 

DISTRICT  COUNCIL.    See  aUo  Exchange. 
demise  of  rights  for  water  supply  of,  920 

DRAINAGE.  See  also  Wateb. 
condition  of  sale  as  to,  294 
lessee's  covenant  as  to,  767 

enabling  lessor  to  lay  down  pipes  for,  696 


950  INDEX  TO   PRECEDENTS. 

B^AI'tf  AQE—coritinued. 

provision  as  to,  on  sale  of  land  to  railway' company,  64 
right  of,  description  of,  676 
reserration  of,  677 

EASEMENT.    See  aUo  Water  ;  Way,  Bight  op. 
agreement  as  to,  46,  49,  51,  644 
condition  of  sale  as  to,  236,  240,  249,  337 
conveyance  excepting,  400,  n. 

subject  to,  577 
reservation  of.    See  Besebvations. 

ECCLESIASTICAL  COMMISSIONERS, 
conveyance  by,  686 

with  consent  of,  584 

EDITOR, 

agreement  appointing,  of  newspaper,  27 

ENDORSED  DEEDS,  110,  116,  118,  447,  616 

ENFRANCHISEMENT, 
agreement  for,  348 
condition  of  sale,  where  pending,  276 

there  has  been,  261 
deed  of,  532 

EQUITABLE  ESTATE, 

conveyance  of,  631,  590 
disentailing  deed  of,  638 

EQUITY  OF  REDEMPTION, 
conveyance  of,  493,  494 
covenant  by  purchaser  of,  to  indemnify  vendor  against  mortgage 

debt,  429 
release  of,  to  mortgagee,  496 

ESTATE  CLAUSE,  400 

ESTATE  DUTY,  114.    See  Death  Duties. 

EXCEPTIONS.    See  Resebyatioms. 

EXCHANGE, 

agreement  for,  641 

by  tenant  for  life  under  Settled  Land  Acts,  644 

trustees  with  urban  authority,  649 
to  be  carried  out  by  Board  of  Agriculture,  647 
condition  of  sale  as  to  title  beginning  with,  261 
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EXGKANQ'E— continued. 

oonyejance  to  effect,  by  one  deed,  650 

under   8.   L.   Acts,   with  mutoal 
grants    of   rights  of  way   and 
restrictions     as     to     building, 
662 
by  two  deeds,  648 
with  concurrence  of  mortgagee,  648 

EXECUTION  OF  DEEDS.    See  Deeds. 

EXECUTOKS, 

conveyance  by,  of  freeholds  and  leaseholds,  448 

to  complete  testator's  contract,  606 
to  heir  or  devisee,  909 
under  direction  for  uale  of  copyholds,  629 
Land  Transfer  Act,  1897,  488 
power  of  sale  in  mortgage,  464,  489 

EXPENSES.    See  Costs. 

FAMILY  ARRANGEMENT, 

conveyance  of  freeholds  as  part  of  a,  520 
giving  effect  to  an  intended  will,  66 

FARM.    See  also  LEASE. 

agreements  for  tenancies  of,  780,  782,  786,  790 
conditions  of  sale  as  to  stock  or  produce  of,  266,  298 
cultivation  of.    See  Cultivation. 
lease  of,  793 

FEE  FARM  RENT.    See  Rent-Chabge. 

FIRE, 

covenant  by  lessor  to  rebuild  on,  774 

insurance  against,  benefit  of,  included  in  agreement  for  sale,  277, 344 

covenant  by  lessee  as  to,  688 — 690 

lessor  as  to,  698 
provision  as  to,  in  agreement  for  building  ship,  16 
provision  as  to,  pending  completion  of  sale,  278,  350 
for  suspension  of  rent  on,  703 

FIRM.    iSstf  Pabtnrbs. 

attorney,  appointment  of  by,  183, 192,  205 

FIXTURES, 

condition  of  sale  as  to,  235,  256 

conveyance  of  547,  690 

covenant  to  replace,  in  lease,  749 

lease  of,  758 

liberty  to  lessor  to  take  inventory  of,  688 
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FREEHOLDS.    Sae  Contract  for  Sals. 
agreements  for  sale  of,  326 

conditions  of  sale  of,  235,  238.    See  also  Coin>iTiONS  OF  Sale. 
contract  for  poxohase  of,  transfer  of,  594 
conyeyance  of,  by  appointment,  441,  580 

committee  of  lonatic,  677 

equitable    tenant    for  life,    remainderman   and 
trustee,  528 

executors,  448,  488,  506,  909 

husband  and  wife,  499 

liquidator,  588 

married  woman.  501,  503 

mortgagor  and  mortgagee.    See  such  headings, 

official  trustee,  578 

order  of  the  Court,  549.    See  Court. 

partners,  902 

persons  having  various  interests,  525 

railway  company,  673 

rector,  584 

revocation  and  appointment  of  the  use,  613 

tenant  for  life  and  remainderman,  620 

tenants  in  common,  525,  562 

trustees  and  executors,  448,  506 
for  sale,  448,  509 

trustee  in  bankruptcy,  497 
with  copyholds  and  leaseholds,  455,  460,  497 
to  various  persons.    See  wider  Coiivetakoe. 
disentailing  deeds  of.    See  Disentailiko  Assurance. 

FURNITURE, 

agreement  for  letting  on  hire,  723 
conditions  on  sale  of,  261 

GAME.    See  also  Sporting  Rights. 
condition  of  sale  as  to,  256 

covenant  to  give  compensation  for  damage  by,  775,  796 
keep  up  a  stock  of,  796 
preserve,  771,  782 
GAMEKEEPER, 

appointment  of,  by  lord  of  manor,  97 

GENERAL  WORDS, 

in  conveyance,  399,  624,  628 

of  minerals,  582 
lease,  677 

GLEBE, 

conveyance  of,  584 

GOODWILL, 

agreement  for  sale  of,  341,  844,  887 
assignment  of,  690,  905 
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OBOUND  RENTS, 

agreement  for  purchase  of  improTed,  868 
option  to  landlord  to  purchase,  740,  n. 

GUARANTEE.    See  also  Bond,  Subbtt. 

agreement  between  directors  in  respect  of,  44 
for  limited  amounts,  48 
indemnity  in  respect  of,  669 
proYision  as  to  procuring,  21,  26 
to  secure  balance  of  account,  40 

GUARDIAN, 

appointment  of  by  father,  96 

infant,  97 
oonyeyanoe  by,  574 
lease  by,  855 

HABENDUM, 

as  partnership  property,  405,  679 
free  from  charge  of  deeds,  485 

equity  of  redemption,  405 
estate  tail,  521,681 

life  estate  when  a  merger  is  intended,  621 
specified  incumbrance,  403 
in  appointment  of  new  trustees,  of  freeholds,  117, 126 

personalty,  112, 122, 127 
in  conyeyance  of  freeholds  in  fee,  401 

and  leaseholds  combined,  405 
leaseholds,  404 
personalty,  406 
in  lease,  678 

keeping  alive  mortgage  as  a  protection,  459 

subject  to  all  incidents  of  tenure,  liabilities  and  restrictions  affecting 
the  property,  904 
apportioned  payment  for  tithe,  402 

rent,  404,  n.,  539,  541 
charge  for  death  duties,  909 
contribution  for  maintaining  roads,  554 
mortgage,  rent  charge  or  death  duties,  402,  494 
obligations  and  restrictive  covenants,  402 
proviso  as  to  enjoyment  of  light,  406 
rent  charge,  561,  n.,  567 

reservations  and  restrictions  in  former  conveyance,  402,  578 
tenancies,  401,  904 

the  rent  being  apportioned,  402 
to  lessee  where  there  is  a  sub-lease,  404 
married  women,  405 

provisional  trustee  upon  trust  to  convey,  142 
secure  rent  charge,  559,  563 
tenants  in  common,  459 
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H  ABBN  DUU— continued. 

to  uses  afterwardB  declared,  403 

of  settlement  or  will,  403 

upon  trust,  403,  405 

to  grant  underlease,  542 
HEIR, 

conveyance  with  concurrence  of,  464 

to,  by  personal  representatives,  909 

HIKE.    See  Furniture. 

HOTCHPOT  CLAUSE, 

as  to  prior  advancement  to  appointee,  81 
in  appointment,  76,  n. 

HOUSE.    See  aUo  Offices. 

agreement  for  lease  of,  716 
letting,  712 

furnished,  721 
underlease  of,  719 
lease  of,  724 

newly  erected  or  unfinished,  726 
underlease  of,  727 

HUSBAND, 

appointment  by,  or  to.    See  Appoiktuekt. 
bond  by,  to  secure  sum  to  wife  if  she  survive,  216 
conveyance  by,  and  wife,  of  wife's  property,  499,  537,  697 
covenants  for  title  by,  on  behalf  of  wife,  412,  416 
declaration  of  trust  of  leaseholds  in  favour  of  wife  by,  613 
lease  of  wife's  freeholds  by,  854 

IDENTITY, 

condition  of  sale  as  to,  general,  236,  242 

special,  291,  292,  311,  325,  n 
statutory  declaration  as  to,  of  parcels,  609 

IMPROVEMENTS.    See  also  Compensatiok. 
form  of  scheme  for,  under  S.  L.  Act,  923 

INCUMBRANCES, 

condition  of  sale  as  to,  283—286 
covenant  against,  414.    See  Covenants. 

of  indemnity  against,  429,  519,  664 
habendum  free  from  specified,  403.    See  alto  ELA.BBNDUH. 
provisions  as  to,  in  conveyance  in  trust  for  sale,  911 

for  payment  into  court  to  provide  for,  515,  n. 

INDEMNITY, 

by  absolute  covenants  for  title,  66 
bond,  665,  666,  669,  671 
creation  of  a  rent-charge,  660 
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INDEMNITY— <j£m<i«t«?rf. 

by  dedaiation  of  trust  of  part  of  purchase-monej  for,  658 
demise  upon  trust  for,  656 
grant  of  power  to  enter  and  take  rents,  662 
condition  of  sale  as  to,  250,  283,  284,  810,  311,  312,  816-^20 
coTenants  of,  against  death  duties,  429,  519,  664 

liability  under  covenant,  to  produce  deeds,  603 
mortgage  debt,  429,  519,  664 
partnership  debts,  906 
rent-charge,  430,  560,  564 

apportioned,  56 
rent  and  covenants  on  purchase  of  leaseholds, 

427,  428,  593 
restrictiye  covenants,  430 
in  respect  of  charge  of  debts,  655 

contingent  equitable  charge,  658 
defective  title,  663 
guarantee,  669 
lost  title  deeds,  665 

bond,  671 
rent-charge,  660,  662 
unauthorised  investments,  668 

transfers,  667 
use  of  name  in  action,  671 
monies  payable  under,  made  a  charge,  540,  659 
to  tenant  paying  rent  where  title  in  dispute,  666 

trustees  purchasing  leaseholds,  428,  n.    See  Trttstbe. 

INFANT.    See  dUo  Quabdian. 

condition  of  sale  as  to  oonvejance  of  property  of,  286 
conyeyanoe  of  land  of,  under  S.  L.  A.cts,  486 

legal  estate  outstanding  in,  549 
execution  of  conveyance  by,  covenant  for  525,  n. 

INJUNCTION, 

reservation  of  right  to  sue  for,  224 

INSTALMENTS.    See  also  Pttbchase-Monbt. 
agreement  for  payment  by,  281,  n. 
bond  to  secure  payment  by.  211 

INSTBOKB,  802,  829 

INSURANCE.    See  Fibe,  Policy  op  Assubanoe. 

INTEREST, 

on  purchase-money,  condition  of  sale  as  to,  235,  239,  280 

taking  rents  in  lieu  of,  240,n. 
provision  in  contract  for  sale  as  to,  334,  339 

INTERPRETATION  CLAUSE, 
in  lease,  673 
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IHTE5TMENT, 

ooBseDt  to,  of  trtut  bmd,  630 
ditectiOD  to  tnutees  to  change,  620 

niHke,  under  8.  L.  Acte,  623 
iiidaiiiut7  to  tnutecB  in  leapect  of  nnanthorued,  667,  668 
prorision  guarding  Bgainst  change  of,  in  appointment,  73,  n, 

JOUiT  ASD  SEVERAL  COVBNANT,  1,  n.,  60S 
JOIST  TESANT8, 

coPTeyajtcc  to,  653 

it  againat  incnmbi&nceB  with,  414,  n. 
U  for  title  by,  412,  41S 

proviso  limidDg  liabilitj  under,  419 
lease  l^,  742,  847 
to,  846 
JOINTURE.    See  Term. 

deed  enabling  tenant  for  life  to  overreach,  S17 
recital  to  be  eecnred  on  pmcbase-monej,  61S 
release  of  property  sold  from,  619 

LAND  TRANSFER  ACT.    See  aito  Rbsistkbbd  LAND. 
ooDfvjaiux  by  personal  repieseulalJTes  under,  4S8 

to  heir  or  deriHe,  W 
LAND  TAX, 

assignment  of  chaige  for  redeemed,  689 
condition  of  sale  as  to,  2SS,  2S9 
LANDS  CLAUSES  CONSOLIDATION  ACT,  1815, 
agreement  for  apportionment  of  rent  under,  62 

payment  of  compensation  nnder,  62,  n. 
sale  to  a  company  under,  336 
award  under,  177 
conveyance  under,  668,  B74,  676 
reference  to  arbitration  under,  167 
LEASE.    See  aito  Ukdbslbask. 

agreement  for  building  lease,  730,  734 

lease  by  trustees,  subject  to  sanction  of  Court,  961 
of  house  in  town,  716 
mine,  828 
pablic-house,  746 
letting  furniture,  723 
tenancy  of  brickfield,  6*4 
cottage,  713 
fann  (short  form),  780 
in  Kent,  786 

Lciceeterahire,  782 
Worcestershire,  790 
house  (yearly)  712.    See  BouSE. 
offlces,  714 
quarry,  845 
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LEASE — continued, 

agreement  for  tenancy  of  sporting  rights,  797 

to  prevent  acquisition  of  title  under  Statute  of 
Limitations,  863 
under-lease,  719 

Clauses  in  Agbbbmentb. 
In  AgreemenU/or  Building  Leases, 
as  to  building,  731,  735,  736 

compliance  with  building  Acts,  782 

costs  of  lease  to  be  granted,  734,  738 

death  of  tenant  determining  agreement,  734 

entry  by  landlord  to  view,  732 

execution  of  lease  on  completion  of  buildings,  733 

extension  of  time  for  completion  of  buildings,  733 

form  of  lease  to  be  granted,  738 

insurance,  737 

leases  to  be  granted  on  completion  of  buildings,  735,  n.,  737,  738 

nuisances,  732,  736 

old  materials,  732 

rent  before  lease  granted,  733,  739 

roads,  736 

title  of  lessor,  738,  741 
option  to  landlord  to  purchase  ground-rents,  740,  n. 
power  of  re-entiy,  732,  739 

to  tenant  to  purchase  f  reehold,  740 

In  Agreements  for  Leases  or  Tenancies, 
as  to  assignment  or  alteration  of  premises,  715,  717,  723 

delivery  up  of  premises,  722 

enquiries  as  to  the  solvency  of  a  tenant,  746 

entry  to  view,  715,  717 

execution  of  lease,  718,  746 

insurance,  717,  718 

Ughting  hall,  715 

notice  of  infectious  disease,  722 

power  of  re-entry,  715,  718,  721,  728 

rent,  715,  717,  723 

repairs,  715,  717,  723 

taxes,  715 

use  of  premises,  714,  715,  717 

washing,  722 

whitewashing,  714 
covenants  to  be  binding  before  execution  of  lease,  718 

in  underlease  to  correspond  with  those  in  head  lease,  720 
option  to  tenants  to  take  lease,  712 

In  Agreements  for  Mining  Lease,  see  Clauses  in  Mining  Leases, 

Lease. 

by  brewers,  746 
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LEASE — continued. 

by  company,  848 
guardian,  8'>5 
iiusband  and  wife  under  S.  L.  Act,  854 

of  wife's  freeholds  under  Settled  Estates  Act,  8Si 
joint  tenants,  742,  847 
lunatic,  868 
mortgagor  and  mortgagee,  856,  857 

under  Conveyancing  Act,  1881,  868 
with  concurrence  of  mortgagee,  763,  758 
parson  under  Ecclesiajstical  Leasing  Acts,  858 
partners  in  trust  for  firm,  859 
tenant  for  life  under  power,  850 

S.  L.  Acts,  851,  853,  n. 
tenants  in  common,  847 
trustees,  849,  850 

on  behalf  of  infant  under  S.  L.  Acts,  856 
with  sanction  of  the  Court,  860 
clauses  in.    See  infra,  CLAUSES, 
consideration  in,  675 

covenants  in.    See  infra,  Lbssbk's  and  LESSOR'S  CovKKAirrs. 
deed  altering  covenants  of,  870 
confirming  forfeited,  865 
,  voidable,  866 

extending  powers  of  granting,  914 
extending  term  of,  863 
general  words  in,  677 
habendum  in,  678 
interpretation  clause  in,  673 
licence  to  lessee  to  alter  buildings  in,  876 
of  brewery  and  plant,  763 
brickfield,  841 
copyholds,  742,  744 
dwelling-house,  724, 726 
factory,  rooms  in,  760 
farm,  793 

mill  and  machinery,  768 
mine,  coal,  838,  859  n. 

iron,  by  grant  of  licences,  834 
public-houses,  746,  753 
serpentine  rock,  840 
shop,  724 
slate  quarries,  835 
sporting  rights,  794 
steam  power,  use  of,  760 
villa  in  country,  744 
parcels  in,  675—677,  799.    See  Pabcbls. 
reddendum  in,  679,  765,  805.    See  Reddendum. 
reservations  in,  677,  763,  803.    See  Rbsebvationb. 
sureties  joining  in,  862 
surrender  of,  870.    See  Subbbndeb. 
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"LRA&E— continued. 

to  oompanj,  849 

joint  tenants,  848 

married  woman  as  separate  estate,  855 

one  of  trustees  with  sanction  of  Court,  861 

tenants  in  common,  848 
under  a  power,  j^janted,  849,  850,  861.     See  S.  L.  Acts. 
with  coyenant  for  renewal,  743 

CLAT7BBS  IN  LeASBS. 
In  Agricultural  Leasee^ 
as  to  arbitration,  780,  793 

compensation  to  tenant,  779 
lessor  resuming  possession  of  part  of  land,  778 
remedies  of  lessor  being  cumulative,  780 
sales  under  distress,  778 

In  House  and  Factory  Leases, 
as  to  arbitration,  707 
costs  of  lease,  707 

liability  of  lessee  for  rent  ceasing  after  assignment,  703 
machinery,  stoppage  of,  761 
notices  to  lessee  or  lessor,  707 
suspension  of  rent  in  case  of  fire,  703 
under-lessee  paying  rent  direct  to  superior  landlord,  704 
power  of  distress,  704 

re-entry,  701,  702 

in  lease  of  several  houses  at  separate  rents,  708 
power  to  lessor  to  determine  lease,  704,  n.,  705 

purchase  machinery,  706 
repair  on  default  of  lessee,  687 
resume  possession  of  part  of  land,  778 
See  also  under  Lessee's  Covenants  in  House 
Leases. 
lessee  to  determine  lease,  704,  705 
purchase  freehold,  706 

In  Mining  Leases  and  Agreements  for  Mining  Leases,  799 
as  to  arbitration,  827 

compensation,  805,  830 
costs  of  lease,  834 
notices,  827 

obstructions  to  mining  operations,  803,  805 
sites  of  surface  operations,  803 
tramway,  cost  of  repairs  to,  805 
average  clause,  810 
power  of  distress,  826,  827,  833 
re-entry,  823,  833 
to  lessor,  to  enter  and  inspect,  805 

purchase  machinery,  825,  833 
repair  on  default  of  lessee,  814 
use  jetty,  841 
tramways,  804 
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LEASE— Clauses  in  JjEASEB—i^onHnned. 

In  Mini  fig  Leases  and  Agreements  for  Mining  Zeaset — aontinned, 
power  to  lessee,  to  build  houses,  829 

determine  lease  in  various  events,  824, 825, 883, 84S 
dispose  of  building  stone  and  gravel,  801 
form  spoil  bank,  802 
let  down  surface,  803 
make  bricks,  801,  829 
railways,  802 
roads,  802 ' 
quarry,  801 

remove  machinery,  825,  833 
sink  pits,  800 
use  water,  801,  802,  828 

■ 

work  mines,  800 

by  instroke  and  outstroke,  802, 
In  Public-house  Leases^ 

as  to  charge  for  goods  supplied  by  lessor,  751 

deposit  by  lessee  by  way  of  security,  748,  n. 
signs,  752,  756 

Lbssbe'b  Covenants. 

In  AgriciUtural  Leases, 
as  to  alterations,  768 

assignment  and  underletting,  772 

boundaries,  preserving,  770 

cleaning  out  ditches,  767 

consumption  of  hay  on  premises,  769,  781,  788,  790 

cultivation,  768,  769,  781,  7871 

at  end  of  term,  772,  773,  783,  788,  791 
delivery  up,  774,  784 
draining,  paying  for,  767 
fences,  hedges  and  plantations,  770 
field  book,  keeping,  771 
fruit  trees,  769,  788 
game,  771,  782 
inspection  by  lessor,  771 
minerals,  770 
painting,  767 

particulars  of  improvements  to  be  furnished,  772 
repairs,  767,  771,  787 
residence  on  premises,  768 
sheep,  769 
timber,  769 
underwood,  769 
use  of  bams,  792 
waste,  770 

In  House  Leases, 
commencement  of,  682 
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LBA8B— Lbb8BB*8  CoYEVAJsrrB-^ontinued. 
In  House  Leaset^^ootUinued. 
as  to  alterations  in  baildings,  691,  692 

assignment  and  underletting,  694,  696 

pre-emption  to  lessor  on,  695 
bmlding,  690,  691 

costs  of  lessor  proceeding  under  ConyeyanoingfAct,  683 
delivery  up,  686,  687 
disputes,  referring  to  surveyor,  696 
encroachments,  694 
execution  of  counterparts,  743 

works  ordered  by  local  authority,  686 
garden,  maintenance  of,  685,  686 
insurance,  688, 690 

of  windows,  689,  n, 
obstruction  of  lights,  694,  696 
painting,  688,  684 

performance  of  covenants  in  head  lease,  696 
rates  and  taxes,  682 
rent,  682 

repairs,  684,  685,  759 
roads  and  sewers,  686 
trading,  692,  698 
user,  692,  693 
use  of  conveniences,  730 
valuations  of  dilapidations,  769 
waste,  692 
power  to  lessor  to  lay  down  drains,  696 

obstruct  lights,  696 
put  up  notice  for  reletting,  688 
repair  adjoining  premises,  688 
take  inventory  of  fixtures,  688 
view  and  repair,  687 
In  Mining  Zeases^ 
as  to  accounts,  819,  837,  843 

inspection  of  by  lessor,  820 
assignment  and  underletting,  832 
barriers  at  boundary,  817 
boundaries,  marking,  820 

not  to  Ught  fires  near,  831 
bridges,  ^.,  for  occupiers,  820 
ooal  for  lessor's  use,  821,  832 

producing  minimum  rent,  812 
compensation  for  damage,  810,  811,  817 
damage,  not  to  cause,  821 
delivery  to  lessor  of  gravel  and  stone,  821 

up,  814,  822,  832 
encroachments,  813 

excepted  minerals,  lessors  working  of,  821 
fencing,  814,  815 

JUL — ^VOL.  I.  61 


962  INDEX    TO   PRECEDENTS. 

• 

LEASE — ^Le88EB*8  Cotes auts— continued. 
In  Mining  Lease* — continued. 
as  to  indemnifying  lessor  against  actions,  843 
injnrj  to  mines,  causing,  813,  832 
inspection  by  lessor,  818,  820, 843 
lists  of  workmen,  820 
observance  of  Act  regulating  mines,  822 
pits,  sinking  of,  831 
plans,  819,  831 
poaching,  prevention  of,  817 
rates,  810 

removal  of  plant,  833,  835 
rent,  810 

repairs  to  works,  814 
roads  and  streams,  interferenoe  with,  815 
shafts,  filling  in  useless,  815 

not  to  make  unnecessary,  815 
slime  pits  for  purification  of  water,  816 
special  works,  813 
spoil  banks,  817 
stopping  up  drifts,  832 
surface,  compensation  for  damage  to,  810 
notice  before  entry  on,  811 
preserving,  818,  812 
trespassing,  prevention  of,  816 
unauthorised  persons  using  works,  821 
water,  816,  832 
weigher,  objections  to,  818 
weighing  minerals,  818,  833 

agent^s  presence,  818 
inspection  of  machines,  818 
notice  of,  time  of,  819 
working,  discontinuance  of,  812 

effectually,  811,  812,  813,  832 
near  buildings,  817,  832 
under  river,  817 

In  PubHc' House  Leatrs, 

to  conduct  of  business,  750 
covenants  in  head  lease,  755 
dealing  with  lessor  only,  747,  n.,  751 
fittings,  replacing,  749 
goods  supplied  by  lessor,  charge  for,  751 
insurance,  749 
licences,  749,  750,  752,  756 
penal  rent,  747 

permitting  landlord  to  enter  to  view,  75 
repairs,  749,  755 
residence  on  premises,  749 
nser  of  premises,  750,  756 
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liBASE — continued, 
LB880B*B  Covskants. 
In  Agricultural  Leases, 
as  to  compensation  for  damage  by  game,  775,  796 

improvements,  775,  782,  784,  789,  792 
lessee  getting  chalk,  774 
kiUing  rabbits,  775 
quiet  enjoyment,  778 
rebuilding  in  case  of  fire,  774 
repairs,.  774,  789 

In  House  or  Mill  Leases, 
against  incumbrances,  699 
as  to  renewals,  699,  743,  744 
commencement  of,  697 
for  quiet  enjoyment,  698,  699,  766,  760 
not  to  interfere  with  light,  698 
to  execute  sanitary  works,  697 

insure,  698 

keep  shaft  up  to revolutions  per  minuU,  762 

pay  rates  and  taxes,  697 

provide  steam  power,  762 

purchase  worl^iog  stock,  760 

repair  premises,  697,  698 

repair  gearing,  762 

In  Mining  Leases, 
for  quiet  enjoyment,  822 
to  renew,  823 

In  Puhlic-HoHse  Leases, 
to  purchase  public-houses  bought  by  lessees,  757 
supply  beer,  763 
take  over  plant  on  determination  of  lease,  757 

liEASEHOLDS.    See  also  Renbwablib  LEASEHOLDS, 
agreement  for  sale  of,  329,  335 
assignment  of,  445,  447 

at  apportioned  rent,  538,  541,  571 
by  endorsed  deed,  447 
executors,  448 
husband  and  wife,  537 
mortgagee,  under  power  of  sale,  460 
mortgagor  and  mortgagee^  454,  455 
partners,  590 

trustees  and  executors,  448 
trustee  for  creditors,  535 

in  bankruptcy,  497 
underlea&e,  643,  544 
held  for  unknown  term,  511 
on  appointment  of  new  trustees,  122, 126 
on  sale  in  lots  to  purchaser  of  largest  lot,  541,  643 

61  2 
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LEASEHOLDS~-«(m^t9i9M^. 

assignment  of,  renewable,  537 

subject  to  existing  apportionment,  541 
to  various  parties.  See  Comybyakoe. 
under  S.  L.  Acts,  482 

with  freeholds  and  copyholds,  455,  460,  497 
lessor^B  licence,  445 
conditions  of  sale  of,  236,  n.,  249,  266—272 

as  to  those  which  cannot  be  assigned,  899,  900,  n. 
covenants  by  purchaser  of,  to  pay  rent,  etc.,  427,  428,  537 
covenant  to  indemnify  trustees  purchasing,  428,  n. 
declaration  of  trust  of,  613.    See  Dbolabation  or  Tbust. 

LEGACY.    See  also  Attobnby,  Powbb  of. 
assignment  of,  597,  598 
condition  of  sale  as  to  payment  of,  283 

LEGAL  ESTATE, 

condition  of  sale  as  to  outstanding,  284 
conveyance  of  outstanding,  in  infant,  549 

LICENCE.    See  also  Public  House. 

agreement  for  underlease  with,  720,  n. 

assignment  of  leaseholds  with,  445,  n. 

by  tenant  for  life,  879,  881 

conditions  of  sale  as  to,  on  sale  of  leaseholds,  268,  269 

covenant  not  to  assign  without  obtaining,  694,  832 

for  continuing  breach,  877,  n. 

lease  effected  by  grant  of,  834 

under,  742 
power  to  lessor  to  withhold  in  certain  events,  695,  n. 
to  copyholder  to  lease,  882 

lessee  to  assign,  underlet,  or  mortgage,  875 

continue  alterations  made  without  licence,  878 
keep  public-house,  879 
make  alterations  in  buildings,  876 
owner  in  fee  to  use  land  contrary  to  restrictive  covenants,  881 
underlease  to  effect  sale  of  leaseholds  without,  644 

with,  738,  n. 
LIFE  ESTATE  OB  INTEREST, 
appointment  of,  91 
condition  of  sale  on  sale  of,  273 
conveyance  of,  465,  620,  621 
release  of,  in  appointment,  74 

LIGHT, 

agreement  as  to  enjoyment  of,  46,  49 

to  indemnity  against  interference  with,  9 
condition  of  sale  restricting  right  to,  307 
covenants  as  to  obstruction  of,  694,  696 
description  of  right  of,  392,  676 
proviso  restricting  implied  grant  of,  406 
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LlGBT-^-eotUinued. 

leserration  and  grant  of,  in  exchange,  651 
to  vendor  of  right  to,  366 

LIMITATION,  STATUTES  OF, 

agreement  for  yearly  tenancy  at  nominal  rent  to  prevent  title  under, 
863 

LIQUIDATED  DAMAGES.    See  Damages. 

LIQUIDATION, 

agreement  to  refer  claims  against  company  in,  169 
assignment  by  trustee  in  liquidation  by  arrangement,  636 
contract  for  sale  in,  344 
conveyance  by  company  in  voluntary,  688 

LOAN, 

agreement  for,  for  term  of  years,  22 

LOCAL  AUTHORITIES.    See  Dibtkict  Council. 
conditions  of  sale,  as  to  charges  of,  278, 290 

LOTS.    See  also  Building. 

conditions  of  sale  on  sale  in,  269,  271,  305,  307,  308 
assignment  and  underlease  for  effectuating  sale  in,  641,  543 

LUNATIC, 

appointment  of  new  trustees  under  power  vested  in,  136 

conveyance  of  land  of,  575,  577 

lease  by,  858 

power  of  attorney  to  manage  property  of,  205 

MACHINERY, 

conveyance  of,  544,  690 
lease  of,  758 

steam  power  for,  760 
power  to  lessee  to  remove,  825,  833 

lessor  to  purchase,  706,  825,  833 

MANAGEMENT, 

conveyance  to  trustees  for,  by  person  going  abroad,  910 

MANAGER,  18,  24,  202 

MANOR.    See  also  Gamekebpeb. 
condition  on  sale  of,  272 

by  lord  of,  278 

waste  of,  264 
conveyance  of  copyholds  to  tenant  for  life  of,  580 

MANSION-HOUSE, 

consent  to  sale  or  lease  of,  624 

contract  for  sale  of,  by  tenant  for  life,  326,  n. 

conveyance  of,  under  S.  L.  Acts,  480,  n.,  481,  n. 
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MABBIAOE.    See  alto  Appointment. 

ciAoae  decUriog  appointment  void  in  ciiae  of  non-oelebnition  ot,^E 

HAKRIED  WOMAN.  Set- aim  KvavAyD. 
acknowledgment  b;,  (onn  of,  600,  n. 
■gi««meiit  bj,  2,  u. 

■ppointmentB  bj,  or  to  a.    See  Appointmekt. 
couTeyunce  of  freeholds  of,  under  old  Jaw,  4it9,  501 

M.  W.  P.  A„  1882.. .503 
to  separate  use  of,  509 
disentailing  deed  of  freebolda  of,  637 
leue  to,  855 

MEDICAL  MAN, 

Bgreemeot  to  serve  as  assistant  to,  29 

UEBOEB, 

condition  of  sale  as  to,  31 2 
conve;ance  effecting,  619,  621,  623,  530 
declaration  to  preient,  of  a  charge  on  real  estate,  S98 
Borrender  of  moHgage  term  to  effect,  453,  n. 

MILL, 

lease  of,  with  machiDcry,  76S 

MIKES.     See  aim  PAKCELB,  BBBBfiVATIORB. 
agreement  for  lease  of  coal,  828 
condition  of  sate  with  reservation  of,  2B5,  299 
oonvejratice  of,  reserved  on  previons  sales  of  surface,  680 
subject  to  existing  reservation  of,  577 
with  reservation  of,  671.    S»e  Rebervatiom. 
covenant  by  lessee  of  fOrm  to  preserve,  770 
deed  altering  covenaDts  in  mining  lease,  870 
enfranchisement  of  copybolils  with  reservation  or  gmot  of,  633 
lease  of  coal,  834,  638,  853,  n.,  859,  n.    See  Lbabe. 

MlNINa  LBABE.    See  Lease  and  MiHsa. 

MISDESCRIPTION, 

condition  of  sale  as  to,  237,  247,  248,  292 

provision  as  to,  in  cDutract  for  sale,  325,  n.,  349 

of  chief  rents,  SIS 
HI8S1KO  DKED8.     See  aleii  Conditions  OP  Salb. 

Indemnity  in  respect  of,  666,  671 

MOETQAQE, 

appointment  of  new  trustee  of  settlement  of.  113 

condition  of  sale  on  sale  subject  to,  241,  n.     See  aUo  COXDITIOirB  Of 
SiLE. 

conveyance  tree  from,  461,  464,  466,  460 
keeping  alive,  467,  496 
subject  to,  493, 494 
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MOBTGAGE— ^on^ijtiMff. 

oovenant  by  parchaser  of  equity  of  redemption  to  pay  off,  429 
declaration  of  trust  money  8ecui*ed  by  contributory,  614 

mortgage  debt,  614 
deed  extending  leasing  powers  in,  907 
power  to,  91 1.    See  Attorney,  Power  op. 
provision  that  part  of  purchase-money  shall  remain  on,  280,  349 
release  of  mortgage  debt,  495 
rent-charge  substituted  as  security  for,  565 

MOBTGAGBE.    See  also  Mortgage. 
condition  on  sale  by,  274 

as  to  sale  by  former,  274 
consent  to  sale  of  freehold  by,  of  life  estate,  626 
conTcyance  by,  under  power  of  sale,  460,  46S 

of  life  interest,  465 
by  representatiyes  of,  under  power  of  sale,  464,  489 
by  mortgagor  and,  461,  454,  457,  551,  565 

when  mortgage  is  kept  alive,  457 
where  mortgagor  has  been  registered, 
451 

by  second,  487 
covenants  for  title  by,  416 
lease  by  mortgagor  and,  856,  857 

with  concurrence  of,  753,  758 
power  of  attorney  to  surrender  copyholds  to  use  of,  191 
provision  as  to  payment  of  rent  in  lease  granted  with  concurrence  of, 
759 

rendering  enquiries  unnecessary  by,  667 
release  of  equity  of  redemption  to,  496 
mortgage  debt  by,  496 
right  of  consolidation  by,  495 

MOBTGAGOR.    See  also  Mortgagee, 

conveyance  by,  of  equity  of  redemption,  493,  494 

to  mortgagee,  496 
with  concurrence  of  mortgagee,  455,  494 
lease  by,  under  Conveyancing  Act,  1881... 858 

NAME, 

indemnity  to  co-plaintiff  against  using,  671 
of  vendors,  covenant  not  to  ifte,  593 
liberty  to  use,  343,  594 

NEW  TRUSTEES,    ike  Appoixtment  op  New  Trustees. 

NEWSPAPER.    See  also  Editor. 
conditions  of  sale  of,  323 

NEXT  PRESENTATION, 
conveyance  of,  925 

NOMINAL  REVERSION, 
transfer  of,  462,  n. 
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NOTABY, 

▼erification  by,  609 

NOTICE, 

covenant  to  give,  of  assignment,  696 

death  or  change  of  abode,  601 
of  acknowledgment  for  production,  form  of,  308,  n. 
provisions  as  to  giving,  in  agreements,  20,  27,  30,  49,  52 

conveyances,  482 
lease,  707,  827 
to  concur  in  appointment  of  sole  arbitrator,  167 
go  to  arbitration,  166 
umpire  to  act,  171 

OFFICES, 

agreement  for  letting,  714 
underlease  of,  to  partners,  729 

OPTION.    See  Pre-emption. 

to  lessee  to  purchase  freehold,  706,  740 

lessor  to  purchase  improved  ground  renta,  740,  n. 
purchaser  to  commute  purchase-money  into  chief  rent,  821 

take  immediate  possession,  280 
tenant  to  take  lease,  712 

OUTGOINGS, 

condition  of  sale  as  to,  236,  239,  288—290 

OUTSTANDING  LEGAL  ESTATE.    See  Lboal  Estate. 
OUTSTROEE,  802,  829 


PAINTING, 

covenant  by  lessee  as  to,  688,  684,  767 

PARCELS,  385,  675,  799 

declaration  as  to  identity  of,  609 
description  by  reference,  864,  n.,  389,  496,  n. 

schedule  and  plan,  387,  388 
of  advowson,  890 

bond  debt,  393 

brickfield,  841,  844 

colliery,  799 

copyholds,  386,  389 

drainage,  right  of,  892,  676 

factory,  rooms  in,  760 

farm,  886 

fixtures,  675 

freeholds  by  reference,  389 

freeholds  and  copyholds  intermixed,  389 

garden,  use  of,  676 
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PABCSLS— «(Mitt«ii«f. 

deBcription  of  goodwill,  machinery,  stock  in  trade  and  book  debts, 

894,  905 
house  (in  town),  386,  675 
newly  erected,  386 
indemnity  against  duties,  benefit  of  covenant  of,  393 
lake,  387 
land  adjoining  river,  387 

and  buildings  with  dimensions  in  feet,  675 
and  houses,  385 

connecting  old  and  modem  description,  389 
irregular  piece  with  measurements,  387 
referring  to  plan,  387,  675 
several  pieces  of,  386 
leaseholds  by  reference  to  lease,  364,  n.,  389 
legacy  contingent,  600 

charged  on  real  estate,  598 
life  interest  in  personalty,  393,  467 

real  estate,  466 
light  and  air,  right  of,  H92,  676 
machinery,  390,  394,  547,  754 
manor,  387 

mansion-house  and  estate,  387 
mill,  758 
mines,  390,  581,  799,  828 

metallic  and  iron,  834 
mortgage  debt,  458 
next  presentation,  390 
offices,  675 

policy  of  assurance,  393 
registered  land,  387,  631,  n. 
rent-charge,  390,  567,  n. 
residue,  share  of,  394 
restrictive  covenants,  benefit  of,  392 
reversion  of  a  share,  389 
reversionary  interest,  389,  393,  600 
serpentine  rock,  840 
slate  quarry,  800 
steam  power,  use  of,  760 
stock  in  trade,  394 
tithe  rent-charge,  587 
tithes,  390 

undivided  share  of  realty,  389 
water,  liberty  to  use,  801,  802 
way,  right  of,  391,  392,  676,  729 
wayleave,  829 

PARIHH  CLERK, 

appointment  of,  98 

PARTNERS.    8e^  aUo  Firm,  Partnership. 
agreement  with,  2,  n.,  22 
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PAB,T^EB,B—eontinued. 

conveyance  bj,  590,  902 

to,  649 
covenants  bj  or  with,  605,  606 
lease  by,  in  trust  for  firm,  859 
underlease  of  offices  to,  729 

PARTNERSHIP.    See  aUo  Pabtnebs. 

agreement  for  sale  of  property  of,  to  company,  897 

turning  into  company,  887 
bond  to  secure  observance  of  articles  of,  222 
condition  of  sale  as  to  property  belonging  to,  276 
declaration  of  trust  of  lease  for,  860,  n. 
provision  for  ultimate,  34 

that  agreement  shall  not  create,  19 

PARTY  WALL, 

agreement  as  to,  650 
condition  of  sale  as  to,  278,  300 

PEDIGREE, 

condition  of  sale,  as  to  proof  of,  276 
declaration  as  to,  610 

PERPETUITY, 

restriction  of  powers  of  entry,  &c.,  within,  434.  565 

PLAN, 

description  by,  S87,  388,  675 
not  to  enlarge  description,  388 

POLICY  OF. ASSURANCE, 
condition  on  sale  of,  273 
conveyance  of,  465,  596 
covenants  on  sale  of,  431 

to  enable  purchaser  to  effect,  431 
transfer  of,  on  appointment  of  new  trustees,  112, 184 

PORTIONS.    See  also  Tebm. 

appointment  of,  part  of  sum  raisable  for,  90 

clauses  for  payment  of  money  into  Court  to  provide  for,  616,  n^  616,  n. 

POSSESSION, 

condition  of  sale  as  to,  235,  239 

option  to  purchaser  to  take  immediate,  280,  339,  346,  862 
power  to  lessor  to  resume,  of  part  of  land,  778 
statutory  declaration  as  to,  609 

POST  OBIT  BOND,  226 

POWERS.    See  Attorney,  Power  op  ;  Distress,  akd  Re-emtbt. 
conveyance  under,  513, 580.     See  Convetance,  and  MoBTOAOEK. 
lease  under,  849,  860.    See  Settled  Land  Aots. 
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PRE-EMPTION,  RIGHT  OF.    See  aUo  Option. 
agreement  to  release^  340 
conyeyance  to  trustee  parchasing  under,  511 
reservation  of,  in  agreement  with  railway  company,  62,  840 
on  sale,  358 

to  lessor  in  case  of  assignment,  695 
PREMIUM, 

lease  in  consideration  of,  746,  746 
on  life  policy,  covenant  to  pay,  431 

PRODUCTION  OF  DEEDS, 

conditions  of  sale  as  to,  287,  288,  308^310,  849 

Court  Rolls,  production  not  to  be  required,  provision,  535 

express  covenants  for,  421.  427,  603 

addition    to,    when    deeds    ultimately    to   be 
handed  over,  427 
form  of  indorsed  notice  of  acknowledgment  for,  308,  n. 
indemnity  against  liability  under  covenant  to  produce,  603 
statutory  acknowledgment  for,  426 

by  memorandum,  602 

separate  deed,  601,  602 
on  behalf  of  infant,  487 
substituted  covenant  for,  604 

PROFESSIONAL  TRUSTEE, 
power  for,  to  charge,  108 

PROFITS, 

agreement  for  loan  and  share  of,  22 
agreement  giving  share  of,  to  workpeople,  58 
covenant  to  pay  vendor  of  business  share  of,  592 
net,  provision  as  to  what  are,  23,  59 

PROTECTOR, 

consent  of,  to  disentailing  deed,  640 
disentailing  assurance  with  consent  of,  632,  633 

PROVISIONAL  TRUSTEE, 
conveyance  to,  141 
re-conveyance  by,  143 

PUBLIC  HEALTH  ACT,  1875, 

arbitration  to  assess  compensation  to  be  paid  under,  168 

PUBLIC  HOUSE, 

agreement  for  lease  of,  745 

condition  of  sale  as  to  valuation  of,  266,  257 

covenants  in  connection  with.    See  Lease. 

lease  of,  746,  753 

licence  to  lessee  to  keep,  879 

licences,  covenants  in  respect  of,  749,  752,  756 

proviso  in  case  renewal  of,  should  be  refused,  753,  tn. 
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PURCHASE  MONEY.    See  dUo  CoireoLS,  CoisraiDEaATlOK,  Bbcitalb. 

agreement  extending  time  for  payment  of,  846 

apportionment  of.    See  APPOBTIOKMENT. 

authority  by  vendors  for  payment  of,  to  solicitors,  384,  n.,  62S 

covenant  to  pay  by  instalments,  647 

direction  to  pay  under  S.  L.  Acts,  628,  625 

interest  on.    See  Interest. 

option  to  commute  into  chief  rent,  321 

provision  for  giving  security  for,  252 

increaI^ed,  if  consols  rise  before  completion,  847 
leaving  part  of,  on  mortgage,  280,  349 
payment  of,  by  instalments,  281,  842,  360 

into  Court  to  provide  for  portions,  515,  n. 
QUANTITY, 

condition  of  sale  as  to,  291 

QUARRY, 

agreement  for  letting,  845 
working,  67 
lease  of  serpentine  rock,  840 

slate,  835 
liberty  to,  801 
reservation  of  concurrent  right  to  work,  399 

QUIET  ENJOYMENT, 

covenant  for,  in  lease,  698,  699,  756,  760,  778 

mining  lease,  822 

RAILWAY, 

liberty  to  make,  for  purpose  of  mine,  802 

RAILWAY  COMPANY, 

agreement  for  sale  of  land  to,  335 

withdrawal  of  opposition  to  Bill  of,  60.  66 
condition  on  sale  by,  263 

as  to  land  purchased  from,  262 
conveyance  of  superfluous  land  by,  573 
to,  568 

RATES, 

covenant  to  pay  in  lease,  682,  697 

mining  lease,  810 

RECEIPT.    See  also  Comsidebation. 

condition  of  sale  as  to  non-signature  of,  274 

receipt  being  evidence  of  performance  of  cove- 
nants, 250,  267,  268,  321 
form  of  indorsed,  438,  619 
provision  as  to,  for  rent-charge  substituted  as  a  mortgage  sociirity,  566 

RECEIVER, 

appointment  of  in  lease  757 
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BECITAL8. 

in  connection  with  registered  land,  869,  370,  451,  n.,  462,  n. 
of  acceptance  of  title,  508 
Act  of  Parliament,  private,  869 
action  pending,  666 
administration  of  esUte,  125 

letters  of,  granted,  375 
admittance  to  copyholds,  117,  125,  358 
advancement  to  chUd,  75,  n.,  80,  118 
agreement  as  to  form  of  conveyance,  381 

production  of  deeds,  882 
restrictive  covenants,  553 
for  apportionment  of  rent,  380 

concurrence  of  mortgagee,  881,  452 

executors  and  trustees,  485 
purchase  by  married  woman,  510 
trustees,  878,  879,  578 

at  request  of  tenant  for  life,  608 
under  S.  L.  Acts,  491 
sale  and  8ubK>ontract,  380 

by  mortgagee  under  power,  379 

persons  with  various  interests,  879 
tenants  in  common,  879 
trustees,  378,  379 
for  a  rent-charge,  378,  n.,  559 
of  business,  690,  898 

equity  of  redemption,  496 
freeholds  or  copyholds,  878 
glebe,  585 
leaseholds,  378,  445 
life  estate,  466,  521 
reversiouary  interests,  522,  600 
undivided  moiety,  568 
subject  to  approval  of  Court,  379 
under  Elementary  Education  Act,  575 

Lands  Clauses  Cousolidation  Act,  670 
S.  L.  Acts,  879,  479,  486 
statutory  authority,  379 
substitution  of  rent-charge  as  a  mortgage  security, 

565 
substituted  covenant  for  production,  604 
that  infant  shall  convey  when  of  age,  525,  n. 
mortgage  is  to  be  kept  on  foot,  468,  496 
purehase-money  is  to   be   paid    by  instalments, 

880,  545 

part  of,  is  to  remain  on  mortgage^ 
880 
to  give  efEect  to  unexecuted  document,  57 
appointment  of  new  trustees,  114,  867,  491 

share  of  trust  funds,  114 
trustees  by  Court  under  S.  L.  Acts,  141, 863 
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HKCITAIJR    eantimued. 

oCapportHHiment  of  purchase-money,  382 
appropriation  of  portions  of  tmst  estate,  129 
approral  of  judge,  377 

master  in  lunacy,  135,  576 
assent  of  executor  to  devise,  367,  370,  n.,  510 
assignment  of  lease,  365 

part  of  leaseholds  at  apportioned  rent,  365 
smiiiance,  general,  358 
aactioD,  sale  by,  378,  535 
awaid  of  enfranchisement,  368 

enclosure,  368 
bankruptcy,  375,  376 
bargain  and  sale,  358 
Bill  in  parliament,  61,  66 
bondy 367 
building  agreement,  548 

estate  haying  been  laid  out,  556 
society,  incorporation  of,  535 

▼acation  of  mortgage  to,  536 
change  of  inTestments,  83, 114 

trustees,  82, 114 
codicil,  367 

conditional  contract,  549,  575 
contract  for  purchase,  493 
conTcyance  by  executor  to  derisee,  372 
of  freeholds,  356,  357 

in  tmst  for  sale,  364 

purchased   under    power    in   settlement, 
364 
to  uses  to  bar  dower,  357 
copyholds,  conditional  surrender  of,  359 

oovenant  to  surrender,  358 
custom  to  renew  lease,  537 
death  and  probate,  125,  374,  375 
•decree  in  Chancery,  377 
deed  acknowledged  or  enrolled,  366 
of  even  date,  368,  601 
poll,  114,367 

•deeds,  loss  of,  665 
desire  to  appoint,  72 
direction  for  payment  into  Court,  550 
disclaimer  or  refusal  by  tmstee,  137,  628 
•encroachments,  51 
executorship  being  wound  up,  125 
«  family  arrangement,  520 

family,  state  of,  57,  83,  90,  114,  376 

fine,  357 

fund  in  Courts  600 

farther  charge,  861 
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UEClTAUQ—ifoiUinued. 
of  gaanntee,  44 
insolvency,  376 
intestacy,  57,  875,  464 
judgment,  377 
lease,  364,  365,  445,  454 

devolution  of  title  to,  366 
registration  as  proprietor  of,  369 
several  leases  referring  to  schedule,  365 
and  release,  357 

and  appointment,  357 
assignment,  358 
limitations,  short,  372 
liquidation  by  arrangement,  376 
lunacy,  182 
marriage,  375 

intended,  75 
master's  certificate,  377 
mining  lease,  365 
mortgage  in  fee,  358,  451 

devolution  of  title  to,  862 
of  copyholds,  359 

freeholds,  copyholds,  and  leaseholds,  360 
leaseholds,  359,  454 
life  interest  and  policies,  465 
reversionary  personalty,  361 
statutory,  361 
offer  and  acceptance  at  a  valuation  price,  512 
order  appointing  persons  to  sell  lands  of  infant  under  S.  L.  Acts,  486 

trustees  under  S.  L.  Acts,  141,  3681 
authorising  sale,  880,  549,  579 
in  lunacy,  135,  576 
of  charity  commissioners,  579 
on  petition  or  summons,  377 

purchase  of  land  under  order  of  Court,  552 
parcels,  alteration  of,  377 
payment  into  Court,  480,  n.,  550,  577 

of  debts  and  testamentary  expenses.  651 
estate  duties,  82,  114 
mortgage  to  building  society,  536 
stock  mortgage,  381 
plans  having  been  agreed  upon,  47 
probate,  374 

in  Scotland  and  confirmation  in  Bngland,  874 
renunciation  of,  130,  374 
purchase  of  land  under  power,  517 
recovery,  357 

registered  title  or  charge,  369 
registration,  451,  n. 
release,  statutory,  358 
rent-charge,  creation  of,  660 
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BJ&ClTAliS—eontinned, 

of  sales  in  lots,  541,  543 

of  settled  estates,  465,  581 

under  order  of  Court,  649,  551 
seisin  in  possession  or  reversion,  370.    See  aleo  Title,  ii^ra. 
right  of  wife,  370 
of  copyholds,  370 

freeholds  and  copyholds  intennized,  870 
married  woman,  370  * 

tesUtor,  367,  511 
subject  to  incumbrances,  371,  451,  n.,  754 
lease,  53 
settled  estate,  dealings  with,  120.    See  Sales,  eupra, 
settlement,  in  appointment  of  personalty,  71 

real  estate,  90,  96 
new  trustees,  118, 182 
of  real  estate  with  power  of  sale,  362 
in  conyeyance  under  S.  L.  Acts,  868,  479,  482,  484 

trust  for  sale,  482,  482,  n. 
to  uses  thereof,  864,  491 
state  of  mortgi^  debt,  881,  454 
stop  order,  600,  n. 
succession  duty,  payment  of,  528 
surrender  and  admittance,  117,  358 
title,  358,  370,  373 

acceptance  of,  664 
as  coparceners,  372 

joint  tenants  or  tenants  in  common,  372,  627 
for  life  with  remainder  over,  371,  872,  484 
investigation  of,  dispensed  with,  668,  n. 
to  copyholds  in  settlement,  862 
minerals,  580 

reversionary  l^^acy,  372,  598 
stock,  872 
trade  mark,  372 
under  settlement  or  will,  371,  372 
transfer  of  mortgage,  861,  362 

statutory  and  mortgage  combined,  868 
trust  funds,  dealings  with,  82 

state  of,  72,  75, 109, 116,  126, 183 
in  which  husband  and    wife  respectively   take  life 
interest,  110,  n. 
valuation  of  timber,  380 
will,  867 

general  devise  by,  866 
in  appointments,  82,  91,  92 

of  new  trustees,  124 
conveyance  to  uses  thereof,  864 

under  S.  L.  Acts,  863,  479,  482,  484 
intended,  57 
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VLEOrrALS—eantinued. 

of  will,  specific  deyiae  by,  867 

subject  to  annaities  and  a  term,  867 
winding  up,  376 
referring    to  schednke    and  making  deed  supplemental,  182,  378, 

617,  n^  526,  n. 
that  jointure  rent-charge  is  to  be  secured  on  purchase-money,  618 
purchase  is  for  benefit  of  trust  estate,  881 

RECTOR, 

conveyance  of  glebe  land  by,  584 

lease  under  Ecclesiastical  Leasing  Acts  by,  858 

REDDENDUM,  679,  765,  805 

additional  rent  for  improTcments  by  lessor,  766 

use  of  steam  power  according  to  price  of  coal,  761 
proviso  for  cesser  of,  761 
fixed  rent,  679 

payable  clear  of  aU  deductions,  766 

in  advance,  680 
some  already  having  been  paid,  680,  n. 
in  mining  lease,  dead  rent,  805,  880 

average  clause,  810 

to  cease  in  case  of  accidents  or  strikes,  809 
footage,  807 

proviso  as  to  measuring,  809 
in  kind,  808,  885 
royalty,  806 

according  to  market  price,  806 
by  ton,  830 

different  for  different  sizes  of  coal,  806 
excluding  certain  coal,  808,  830 
for  different  seams,  806 
spoil  bank  rent,  807 
surface  rent,  806,  830 

to  be  in  addition  to  compensation,  809, 
830 
wayleave  rent,  807,  830 
insurance  rent,  681 
moneys  due  for  beer  as  rent,  748,  n. 
penal  rent,  for  breach  of  covenant,  681,  682 
improper  cultivation,  765 
improvements  not  notified,  765 
meadow  land  broken  up,  765 
removing  manure,  766 
selling  liquors  not  supplied  by  lesson,  747 
peppercorn  rent,  680 
proportionate  rent  on  determination,  681 
separate  rent  for  different  properties,  758 

each  house  in  lease  of  several  houses,  681 
varying  rent,  680 

K.E. — VOL.   I.  62 
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RE-ENTRY, 

condition  as  to  title  under,  276 
defeasance  extending  condition  of,  879 
indemnity  by  grant  of  power  of,  662 
power  of,  in  agreements  for  leases,  732,  739 

assignment  of  leaseholds  at  apportioned  rent,  539 
lease,  701 

mining,  828,  833 

of  seyeral  houses  at  separate  rents,  703 
restriction  on  unlimited  power  of,  434 
to  secure  rent-charge,  433,  660,  n.,  564 

REGISTERED  LAND.    See  also  REGISTRATION. 

attorney,  powei*  of,  in  connection  with,  185, 188, 198 
award  transfer  of,  to  be  made,  175 
conditions  of  sale  on  sale  of,  238,  249 

as  to  boundaries,  266 
title  to,  265,  266 
by  registered  proprietor  of  charge,  274 
conveyance  of,  where  mortgagor  has  effected  registration,  451 
contract  for  enfranchisement  of,  349,  n. 
parcels,  387,  631,  n. 
recitals  in  connection  with,  369,  370, 451,  n.,  452,  n. 

REGISTRATION.    See  also  Reoisterbd  Land. 

attorney,  powers  of,  in  connection  with,  185, 198 
first,  condition  of  sale  as  to,  244,  n.,  260,  n. 
in  county  register,  condition  of  sale  as  to,  243 

RELEASE.    See  also  StTBBBNDElt,  and  MORTGAGEE. 
couTeyance  by,  189,  496 
from  jointure,  519 
of  breach  of  coTenant  in  lease,  864 

life  interest,  75 

power  to  revoke  appointment,  87 

reversion  in  fee  of  freeholds,  523 
to  lessee  from  liability  on  covenants  in  lease,  448,  n. 

retiring  trustee  in  appointment  of  new  trustees,  131 

vendor  from  liability  under  covenant  to  produce  deeds,  604 

RENEWABLE  LEASEHOLDS, 
assignment  of,  537 
condition  of  sale  of,  267 
surrender  of,  870 

RENEWAL, 

covenants  for,  699,  744,  823 

lease  in  pursuanoe  of  covenant  for,  742 

RENT.    See  also  Chief  Runt. 

additional,  licence  in  consideration  of,  876 
agreement  for  aj)portionment  of,  52 

purchase  of  improved  ground,  868 
bond  to  secure  payment  of,  217 
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oonyeyance  of  leaseholds  at  apportioned,  53^,  541 
coyenant  to  indemnify  trustees  purchasing  leaseholds  against,  428,  n. 
pay  in  lease.    See  Lease. 

on  purchase  of  leaseholds,  427,  428 
indemnity  to  tenant  paying,  where  title  in  dispute,  666 
occupation,  proTision  as  to,  63 
reserYation  of,  679,  765,  805.    See  Reddendum. 
to  be  suspended  in  case  of  accident  or  strikes,  809 

jare,703 

RENT-CHARGE.    St;e  alio  JoiNTUKE,  TiTHE  RsKT-OHABOE. 
agreement  for  apportionment  of,  54 

indemnity  against,  on  sale,  831 
sale  in  consideration  of,  381 
conditions  of  sale,  as  to  merger  of,  312 

redemption  of,  818 
on  sale  of,  310 — 318 

land  for,  313 — 816 

optional  to  purchaser,  821 
subject  to,  241,  n.,  816—321 
conyeyance  in  consideration  of,  559,  562,  569,  n, 

substituted  as  security  for  a  mortgage, 

566 
two,  562 
of  several  perpetual  rent  charges,  566 
subject  to  prior,  559,  566 

with  benefit  of  covenants  against  overriding,  659,  564 
covenants  to  pay  and  indemnify  against,  430,  560,  564 
description  of,  390,;567,  n. 

in  schedule,  568 
grant  of,  by  way  of  indemnity,  661 
indemnity  against,  660,  662 
provisions  for  redemption  of,  561 

securing,  483,  560,  n.,  564,  565,  661 
substituting  as  a  security,  566 

REPAIR, 

covenant  by  lessee  to,  684,  685,  749,  755,  759,  767,  787 

in  mining  lease,  814 
to  deliver  up  in,  686,  687,  774 

permit  lessor  to  repair  on  notice,  687 
by  lessor  to,  697,  760,  774 
power  to  lessor  to,  687,  771,  814 

adjoining  premises,  688 

REQUISITIONS, 

conditions  of  sale  as  to  delivery  of,  236,  246, 321 


RESCIND, 

contract,  power  to,  246,  335,  352 
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BBSBBVATIONS,  677 

conveyaace  subject  to,  671.    See  Habkkdum. 
in  conditions  of  sale,  278,  285,  292—294 
of  coal  for  support,  803 
commonable  rights,  534 
excepted  minerals,  804 
light,  356,  651 
mines,  394—398 

in  lease,  678,  764,  803 
on  enfranchisement  of  copyholds,  534 
rent.    See  Reddendum. 
rent-charges,  562.    See  Rent-Chasob. 
right  of  drainage,  677 

pre-emption.    See  Pre-emption. 
way  in  agreement  for  exchange,  645 
conveyance,  398,  482,  n. 
lease,  678,  829 
to  enter  and  inspect,  805 
get  stone  or  gravel,  804 
quarry,  399 

rebuild  or  alter  buildings,  366,  678 
resume  land,  786,  829 
take  water,  398 
use  roads,  555  n. 
use  tramways,  804 
of  sporting  rights,  534 

in  lease,  764,  765,  786 
timber  (in  lease)  678,  763,  764,  804 

RESTRAINT  OF  TRADE.    See  also  Trade. 
bond  ii,  224 
coveoant  in,  592,  892 
provisions  in  agreements  in,  29,  30,  37 

RESTRICTIVE  COVENANTS.    See  also  Restraint  op  Trade. 

by  leasee,  as  to  building,  691 

underwood,  769 

user  of  premises,  690,  692,  693,  750 
See  also  Lessee's  Covenants  %mder  Lease. 
vendor  of  business  to  company,  892 

commencement  of,  by  purchaser,  432 

conditions  of  sale  as  to,  285,  305—507,  364 

conveyance  of  benefit  of,  392,  553,  n.,  554,  n. 

where  purchaser  enters  into,  558.    See  Habendum. 

deed  to  secure  performance  of,  between  vendor  and  puichasen,  56^ 

indemnity  by  purchaser  against  breach  of,  430 

in  exchange,  653 

provision  as  to  purchaser  entering  into,  646 

purchaser  to  endorse  notice  of,  on  deeds.  432 

See  also  Conditions  of  Sale  imposing  restrictions. 
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RBYEBSION, 

condition  on  sale  of,  272 
conveyanoe  of,  522,  628,  586 

contingent,  598 

on  appointment  of  new  trostees,  111 
nominal,  declaration  vesting  in  purchaser,  462,  n. 
power  to  lessee  to  pnrchase,  706 

BEYOCATION.    See  alto  Appoimthrnt. 
oonveyance  by,  and  appointment,  513 
of  power  of  attorney,  208 

submission  to  arbitration,  166 
partial  and  re-appointment,  89,  93 
power  of,  in  appointment,  84,  92,  93 

grant,  919 
release  of  power  of,  87 

ROADS, 

agreemoit  for  exchange  to  improye,  649 
danses  in  conveyance  as  to,  564,  n. 
conditions  of  sale  as  to,  264,  265,  802,  303,  304 

expenses  of  paving,  278,  290 
conveyance  including  moiety  of,  554,  n. 

subject  to  contribution  for  maintenance  of,  554 
covenants  as  to,  by  lessee,  686,  815 
provisions  as  to  making,  646,  802 

SCHEDULE, 

errors  in,  provision  against,  892 

execution  of  deed  by  parties  named  in,  558 

forms  of,  60,  127,  134,  558,  568,  838 

parcels  referring  to,  387,  388,  675 

recitals,  short,  referring  to,  365,  371,  517,  n.,  526,  n. 

SCHEME,  IMPROVEMENT,  923 

SCHOOL, 

conveyance  for,  575 

SCHOOL  BOARD, 

conveyance  to,  574 

reference  to  arbitration  by,  167 

SEPARATE  DSE.    See  Mabbibd  Womak. 

SETTLED  ESTATES  ACT,  1877 

contract  for  sale  subject  to  approval  of  Court  under,  333 
lease  under,  854 

SETTLED  LAND  ACTS, 

agreement  for  exchange  under,  644 

sale  under,  326,  n.,  335 
appointment  of  new  trustees  for  purpose  of,  140 
clause  in  contract  as  to  appointment  of  trustees  for  purpose  of,  338 
condition  of  sale,  on  sale  under,  245 
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SETTLED  LAND  ACTS^conHnued. 

consent  under,  624,  625.    See  Consent. 
conveyance  of  copyholds  under,  484 

to  tenant  for  life  to  merge,  6'--0 
freeholds  under,  479 

belonging  absolutely  to  an  infant,  486 
in  oonsideratipn  of  rent-charge,  662 
leaseholds  under,  482 
mansion-bouse,  480,  n. 
to  uses  of  strict  settlement  on  purchase  under,  489 
direction  under.    See  Dibection. 
enfranchisement  under,  532 
exchange  under,  662 
grant  of  easements  under,  484,  538,  652 
lease  by  husband  and  wife  under,  854 

tenant  for  life  under,  851,  853,  n. 
trustees  on  behalf  of  infant  under,  856 
proviso  limiting  covenants  for  title  on  conv^anoe  under,  419 

SETTLEMENT.    See  Appointment  of  New  Tbustbes. 
condition  of  sale  as  to  abstract  of,  263 
conveyance  of  copyholds  to  merge  tenure  in  manor  in,  630 
freeholds  upon  trusts  of,  506 
to  uses  of,  489.    See  Uses. 
of  share  in  appointment,  79,  n. 
surrender  of  lease,  where  reversion  in,  873 

SEWER, 

appointment  of  arbitrator  to  assess  damage  cansed  in  making,  168 

SHARES, 

agreement  for  sale  to  company  for,  897 

condition  of  sale  of,  274 

conveyance  in  consideration  of  fully-paid,  902 

SHIP, 

contract  for  building,  12 

SHOP, 

conditions  of  sale  of,  235 

SOLICITOR, 

articles  of  clerkship  to,  148 

direction  to  pay  purchase-money  to,  384,  n.,  623 

power  to  trustee,  to  charge,  108 

SPORTING  RIGHTS, 

agreement  for  yearly  tenancy  of,  797 

lease  of,  794 

reservation  of,  534,  764,  765,  78«» 

STAMPS.    See  Appobtionmbnt. 
conditions  of  sale  as  to,  243 
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STATUTORY  DECLARATIONS,  607—610 

STOP  ORDER, 

power  to  obtain,  on  assignment  of  fund  in  Conrt,  601 

STRIEES, 

clause  as  to,  in  mining  lease,  809 

extension  of  time  for  executlDg  work  in  case,  of,  16 

SUBSTITUTED  SECURITY,  665 

SUCCESSION  DUTY.    See  Death  Duties. 

SUPERFLUOUS  LAND, 

oonyejance  of,  by  railway  company,  573 

SUPPLEMENTAL, 

instruments  made,  74,  n.,  124,  n.,  447,  n.,  616,  617 
short  recitals  making  deed,  182,  373,  517,  n.,  526,  n. 

SURETY.    See  aUo  Bond. 

joining  in  lease  to  guarantee  rent,  862 

provision  as  to  obtaining,  21,  26 

giving  time,  nnt  to  release,  216,  220 
limiting  liability  of,  to  fixed  amount,  220 

S  URRENDER.    See  also  COFTHOLDB. 
of  lease,  870 

by  lessee  and  his  mortgagees,  874 
to  mortgagee,  872 

where  reversion  settled  and  mortgaged,  873 
with  view  to  new  lease  of  part  of  land,  874 
life  interest,  75,  621 

portion  of  land  in  lease  and  abatement  of  rent,  874 
term,  453,  n.,  455,  519 
power  of  attorney  to,  191 
provision  for,  of  lease  of  mines  when  exhausted,  825 

TENANCIES, 

condition  of  sale  as  to,  236,  240,  277 

TENANT  FOR  LIFE.    See  also  Settled  Land  Acts  and  Dibection. 

agreement  for  withdrawal  of  opposition  to  bill  in  Parliament  by,  60, 6& 
appointment  of  arbitrator  by  trustees  and,  168 

new  trustees  by,  109,  120 
assignment  to,  of  legacy  charged  on  settled  land  to  keep  charge  aUve,  597 
conveyance  of  freeholds  by  remainderman  and  equitable,  523 

by  tenant  in  tail  and,  as  part  of  family  ar- 
rangement, 520 
life  estate  by,  621 
next  presentation  by,  925 
to  tenant  for  life,  523,  580,  597 
under  Lands  Clauses  Acts  by,  568 
covenants  by,  restrictive,  653 

for  title  by,  412,  n.,  416,  524 

proviso  limiting,  419 
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TENANT  FOR  LlFE-^eontlnved. 

deed  enftbling,  to  oyer-reach  jointure  nnder  prior  setUement,  917 
•  joining  in  oonyeyanoe  to  consent  to  pmchaae  or  sale,  606,  609 
licence  by,  879,  881 
uDder  S.  L.  Acts.    S&e  Settled  Land  Aots. 

TENANTS  IN  COMMON, 

conyeyance  by,  626,  662 

to  co-tenant,  631 
to,  467,  636 
coyenant  against  incumbrances  with»  414,  n. 
coyenants  by,  606,  606 

for  title  by,  express,  412 

impUed,  416,  628 

proyiso  limiting,  419,  629 
lease  by,  847 
to,  848 

TENANT  IN  TAIL, 

conyeyance  by,  620 

TERM, 

appointment  of  new  trustees  of,  119, 123 
condition  of  sale  as  to  enlargement  of,  274 

satisfied,  264 
deed  enlarging  long,  916 
proyiso  for  cesser  of,  667 
surrender  of  jointure,  619 

mortgage,  463,  n.,  464 

TESTIMONIUM,  617,  618.    See  Deeds. 

in  agreement,  executed  by  agent,  328 

company,  17 

parties  and  at  times  mentioned  in  Schedule, 
60 

TIMBER.    See  also  Resebyations. 
condition  as  to  yaluation  of,  256 
coyenant  of  lessee  to  preserve,  769 
recital  as  to  yaluation  of,  380 

TIME, 

giying,  not  to  release  surety,  215,  220 
to  be  essence  of  contract,  363 

TITHE  RENT-CHARGE, 
conyeyance  of,  586 
conditions  of  sale  as  to,  288,  289,  313 

TITLE.    See  Conditions  of  Sale,  and  Covenants  fob  Title 
indemnity  in  respect  of  defectiye,  663 

TITLE  DEEDS.    See  Deeds,  and  Production  of  Deeds. 
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TBADB.    See  aleo  Rbbtraimt  of  Trade. 

ooTenantB  not  to  use  premises  for  purposes  of,  800 — 802,  692,  692 

TBADB-HABE, 

agreement  for  sale  of,  841,  344,  897 
oonveyance  of,  906 

TBAHWAY,  804.    See  Railway. 

TRAVELLER  (COMMERCIAL), 
agreement  to  sarye  as,  88 

TRUST^    See  aUo  Disolaimeb,  and  Manaoemsnt. 
condition  of  sale  to  avoid  disclosure  of,  268 
oonyejanoe  without  disclosing,  908 
declarations  of,  612—616,  656,  658,  860,  n.    See  Dbolaratiok  07 

Tbubt. 
estate,  declaration  Testing,  107, 123, 133,  139 
power  of  attorney  to  manage,  187 

TRUST  FOR  SALE, 

conyeyance  under,  448,  609 

to  beneficiaries,  907 

S.  L.  Acts  when  settlement  by  way  of,  482 
to  trustee  in,  with  powers  of  management,  910 

TRUSTEE.    See  dUo  Appointment  of  New  Tbustbeb  and  Pboyibional 
Tbustee. 
conyeyaDce  by,  to  beneficiaries,  907,  908 
consent  to  exercise  of  powers  by.    See  Consent. 
conveyance  on  sale  by,  448,  506,  509,  613,  529 

to,  506.    See  also  CONVETANOE. 
covenants  for  title  by,  416 

condition  of  sale  as  to,  244 
proviso  restricting  liability  of,  in  leasa,  849,  n. 
direction  to,  620,  621.    See  Direction. 
disclaimer  by,  136,  628,  629 
indemnity  to,  428,  n.,  667,  668 
lease  by,  849,  850,  856, 861 
agreement  for,  861 
to,  859 
production  of  deeds,  express  covenant  for,  by,  425 

statutory  acknowledgment  for,  by,  426,  487,  601, 
602 
release  of,  on  retirement,  131 
retirement  of,  deed  executed  on,  139 
solicitor,  power  to  charge,  108 

TRUSTS  FOR  MANAGEMENT,  910 

TUNNEL, 

liberty  to  make  and  maintain,  63,  n. 
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UMPIRE.    See  alto  Abbitration. 

appo£iitm^t  of,  by  arbitsatprs,  170 

award  by,  179, 180 

notice  to,  to  act,  171 

power  to.    See  Abbitbation,  Clauseif  in  Agr§ement*  to  Bxfer, 

UNDERLEASE,  .        ,     . 

agreement  for,  719 

conditions  of  sale,  on  sale  of  leaseholds  held  by,  267 

as  to  irregularities  in,  972 
purchaser  taking,  269 
covenant  by  lessee  hot  to  grant,  694,  772,  832 

underlessee  to  perform  ooyenanrs  in  head  lease,  696, 752 
for  renewal  in,  699 
grant  of,  to  effect  sale  without  licence  of  lessor,  544 
purchaser  of  leaseholds  sold  in  lots,  543 
of  house,  727 
offices,  729 
proviso  as  to  lessor  withholding  his  consent  to,  695,  n« 

UNDERTAKING  AS  TO  MUNIMENTS,  602.    See  PBODtJOTIOK  OF  DEKD8. 

UNDERWOOD, 

conditions  of  sale  as  to,  252,  277 

U^TDIVIDED  MOIETY.    See  also  TENiiNTS  IN  COMMON, 
conveyance  of,  531,  562 

URBAN  DISTRICT  COUNCIL.    &»  District  Council, 

USES.    See  Habendum. 

conveyance  to,  489,  501,  551 
limitatioi)  of  rent-charge  to,  563 

VALUATIONS, 

conditions  of  sale  as  to,  235,  255 — 257 

VESTING  DECLARATIONS,  107,  123,  138, 139,  462,  n. 

WATER, 

dsmise  of  rights  for  supply  of,  to  district  council,  920 

lessee's  covenants  as  to,  816 

liberty  to  use,  801,  802 

reservation  of  right  to,  398 

revocable  grant  and  agreement  as  to  right  to  get,  918 

WAY,  RIGHT  OF, 

agreement  for  exchange  in  consideration  of,  644 
condition  of  sale  as  to,  273,  292 
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WAY,  RIGHT  OF—eontinwd, 

description  of,  391,  392 

in  lease,  676,  729 
grant  of,  654,  n.,  583,  586,  836 

under  S.  L.  Acts,  484,  653 

in  lease,  676,  729,  836 
reflervation  of,  398.    See  Resebvatioks. 

WAYLEAVB,  829 

rent,  807,  830 

WIFE.    See  Mabbibd  Woman. 

WILL, 

family  agreement  to  giye  effect  to  intended,  56 

WORKS, 

agreement  to  execute,  2, 10 
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ABSTRACT,  228.    See  aUo  TiTLB. 
complete,  what  ia,  246 
ooet  of,  who  bears,  229,  2S0 
delivery  of,  246 
on  sale  of  registered  land,  232,  233 

ACCUMULATION  CLAUSE.  84 

ACKNOWLBDGMBNT.    See  Pboduotiok  of  Deeds,  ICabbisd  Woman. 
rent  payable  by  way  of,  46 

ADMITTANCE, 

by  attorney,  192 

of  purchaser,  629 

right  to,  may  sometimes  be  conferred  by  deed,  409 

ADVANCEMENT, 

mode  of  making,  to  child,  74,  622 
proTiding  for  in  appointment,  84 

ADVOWSON,  926,  926 
settlement  of,  926 

AGENT, 

contract  with,  237 

AOBEEMENT, 

by  company,  12 

married  woman,  2,  604,  606 
devolution  of  benefit  of,  2 
for  bailding.    See  Buildiko. 
lease.    See  Lbasb. 
personal  service,  dischaige  of,  30 

enforcing,  31 
sale.    See  Cont&aotb  fob  Sale. 
joint  and  several,  1,  2 
stamp  on,  1 
supplemental,  2 

AGKICULTURAL  holdings  ACT,  763,  773,  776-777,  784 
excluding  application  of,  776 

AIR,  RIGHT  TO,  46,  676 
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ALL  ESTATE  CLAUSE,  399,  44S,  481,  629 

ALLOTMENT, 

title  to,  261 

ANNUITY, 

appoitioiun^nt  ol,  213 

in  arrear,  Court  enforcing  payment  of,  316 

ANTICIPATION,  KB8TRAINT  ON, 
abrogation  of  prospective,  916 
appointment,  form  of,  when  appointor  snbject  to,  84 
effect  of  M.  W.  P.  Act  on,  503 
income  subject  to,  not  to  be  paid  to  attorney,  182 
liability  of  trustees  for  payment  of  capital  monies  whei^,  667 
removal  of,  514,  667 

APPOINTMENT.    See  also  VowiSR, 
annexing  conditions,  70 
attestation  of,  78,  87,  96 
by  sapplemental  or  endorsed  deed,  71,  74 
charging  interest,  91 
conveyance  by,  and  grant,  441 
exclusive,  69,  83 

exercising  power  of  revocation  and  new  appointment,  93 
form  of,  69,  70,  77 

general  devise,  when  does  not  exercise  power  of,  93,  634 
maintenance  and  advancement  claoses  in,  84 
objects  of,  69 

of  determinable  life  interests,  70 
on  a  bargain,  77 
on  marriage,  76,  77 
perpetuity  rule  affecting,  69 
reference  to  all  powers  in,  72 
superseding  trustees  in,  70 
to  younger  children,  83 

APPOINTMENT  OF  NEW  TBUSTBES, 

attestation  and  execution  of  deed  of,  110 
by  disclaiming  trustee,  136 

representatives  of  deceased  tmstee,  101, 187 
retiring  or  refusing  trustee,  100, 101, 130 
special  executors  of  trust  estates,  101 
supplemental  deed,  119, 124, 132 
concurrent  powers,  100 
conveyance  on,  of  trust  estate  abroad,  141 

by  disclaiming  trustee,  as  to,  136 
(form  of)  by  continuing  tmstee,  110, 

111 
retiring  trustee,  139 
in  fee,  117 
and  mortgage  estates,  127 
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APPOINTMENT  OF  NEW  TRUSTEES— <?o»<i«««rf. 
costs  of,  106 

coyenant  against  incumbrances  in,  111,  140 
declaration  ayoiding  executors'  assent  to  bequest  on,  124 

of  trust  in,  108 
deed  desirable  on,  116       '       . 

should  be  executed  by  new  trustee,  109 
for  purpose  of  Settled  Land  Acts,  103, 140 
of  estate  settled  hj  reference  .to  uses  of  another  estate,  121 
land  held  in  trast  for  religious  or  educational  parposes,  106 
registered  land,  106, 123 
separate  set  for  part  of  property,  103 
on  exercising  special  powers,  70 
power  of,  effect  of  administration  action  on,  102 

alienation  on,  102 
release  on,  to  outgoing  trustee,  130 
stamp  on,  106, 116 
statutory  provisions  as  to,  99—107 

effect  on  preyious  instruments,  99, 100 
vesting  declaration  of  trust  estate,  103 — 105,  123, 129, 133 

order,  100, 101, 104,  105,  133 
where  all  trustees  predecease  testator,  100 
donee  ef  power  doubtful,  137 

lunatic,  101,  102 
number  of  trustees  increased  or  reduced,  99, 102, 126, 131 
trustee  absent  abroad,  101 

bankrupt  or  convicted  of  felony,  100 
disclaims,  100 
infant,  100 
lunatic,  100, 105, 133 
who  should  be  appointed,  102 

APPORTIONMENT.    See  also  Costs,  RkKt,  Bbnt-Chaboe. 
of  annuity,  213 
conditions  in  lease,  53 
purchase-money,  between  sev.eral  vendors,  384,  450 

for  stamp  duty,  498,  545,  590,  591, 884 
tithe,  314 

APPRENTICESHIP,  144,  145, 146, 147, 148 

APPROPRIATION  OF  PAYMENTS,  40 


I    < 


ARBITRATION,  152—154.    See  also  AWABD  and  FlXTUBKS. 
appraisement  by  valuers,  how  differs  from,  154 
arbitrators,  bias  of,  3 

examination  before,  152 

jurisdiction  of,  179 

power  of  Court  to  appoint,  153, 154 

powers  of.  154 

special  case,  direction  to  state,  154 
as  to  compensation  payable  to  lessee  for  improvements,  777 
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clause  for,  in  building  contract,  10 
company  submitting  to,  160 
costs  of,  153,  176 
legal  proceedings,  staying,  158 
reference  when  action  pending,  160 
leyocation  of  sabmission  to,  165 
sole  arbitrator,  153, 157, 167 
stamp  on  agreement  to  refer  to,  157 
umpire,  appointment  of,  152, 170 

ABTICLES  OF  GLEBESHIP,  145, 148 

ASSENT, 

to  devise,  366,  367,  488,  909 

declaration  ayoiding,  124 

ASSIGNMENT, 

covenant  against,  without  licence,  694,  711,  718 
of  articles  of  clerkship,  146 

chose  in  action,  112 

monies  due  under  contract,  8 

mortgage  debt  on  payment,  458 
See  Goodwill,  Leaseholds,  Poliot  of  Assobamob. 

ASSIGNS,  2,  392 

ATTESTATION,  73, 110,  191,  193,  578 

ATTORNEY, 

form  of  execution  of  deed  by,  182,  618 
payment  of  purchase-money  to  solicitor  of,  383 
registered  assurance,  execution  of,  by,  488 

ATTORNEY,  POWER  OF.    See  Attorney. 
appointment,  executed  under,  70 
attestation  of,  191 

for  use  abroad,  103, 193 
by  married  woman,  182 

person  going  abroad,  198 

trustee,  187,  191,  279 
confirmation  of  deed  executed  under,  188 
deed  when  necessary,  191 
deposit  of.  in  central  office,  183 
execution  of  deed  under,  182,  279,  618 
foreign,  194 
for  use  in  New  South  Wales,  193 

Victoria,  193 
general,  to  sell  business,  342 
in  assignment  of  chose  in  action,  112 
irrevocable,  183 
lunacy,  in  case  of,  200 
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ATTORNEY,  POWER  OF— «m^«MM«rf. 

registered  land  or  charge,  in  oonneotioa  with,  ld5,  186 
revocation  of,  182, 183, 193 
stamp  on,  188 

to  act  in  hankruptcj  proceedings,  187 
manage  property  abroad,  187,  200 
mortgage,  186, 198 
obtain  administration,  187, 195 

in  India,  193, 195 
admittance,  192 
sell  hooses  or  property,  184,  842 
surrender  copyholds,  191 

ATJCTIONEER, 

authority  to  sign  contract,  237 
holds  deposit  as  stakeholder,  239 
memorandum  of,  when  a  bill  of  sale,  251 

AVBRAGE  CLAUSE,  810,  842 

AWARD.    See  Arbitration,  Costs,  Stamps. 
one  only  to  be  made,  164 
.  setting  aside,  154, 165 
taking  up,  177 
time  for  making,  152,  158, 172 

BANERUPTCT.    See  also  Life  Estate,  YoLXTirrART  Settlement. 
disclaimer  in,  9,  711 

forfeiture  clause  on,  in  building  contract,  7,  9 
indemnity  on  assignment  of  leaseholds  by  trustee  in,  427 
of  contractor,  7,  8,  9,  15 

lessee,  706,  769 

married  woman,  505 

master  of  apprentice,  144 

obligor,  216 

registered  proprietor,  497 

solicitor,  145 
order  and  disposition  in,  of  unfinished  ship,  15 
sales  under  Acts,  497,  498 

BARGAIN  AND  SALE, 

conyeyance  of  copyholds  by,  529 
demise  by,  656 

BENEFICES  ACT,  925,  926 

BILL  IN  PARLIAMENT,  60,  65,  66,  67 

BILLS  OP  SALE  ACTS, 

effect  of,  on  auctioneer's  memorandum  of  sale  of  moveables, '261 
conveyance  mentioning  fixtures,  591 
mortgage  of  unfinished  ship,  15 

K.E.— VOL.  I.  68 
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BILLS  OF  SALE  ACIB-^continMed. 

effect  of,  on  powers  of  distrees,  315,  638,  662,  681,  704,  733,  748, 766 
proyision  for  lien,  36,  343 

forfeiture  of  building  materials,  7, 15 

BOARD  OF  AGRICULTUBB,  368.    See  Ezohanoe. 

BONDS,  209.    See  also  GuA&AKTBS. 
fidelity,  218,  219 

for  payment  by  instabnents,  209,  212 
Injunction  to  restrain  act  against  which  a  bond  giren,  209 
joint  and  several,  210 
stamp  on,  161,  209 
to  joint  obligees,  211 

secure  sum  payable  after  death  to  intended  wife,  216 
what  can  be  recoyered  on,  211 

BOUNDARIES, 

61  registered  land,  266 
Ordnance  Map  eridence  of,  388 

BRICKFIELD, 

provisions  in  lease  of,  841,  842 

BUILDING, 

Acts,  compliance  with,  732 

advertisement  hoarding  not  a,  299 

agreement  excluding  tenancy  before  lease  granted,  733 

roads,  737 
building  lease,  what  is,  727 

under  S.  L.  Acts,  730,  736,  737,  738 
covenants  as  to,  in  lease  under  power,  690,  727 

to  maintain,  296,  314 
erection  of,  interfering  with  repair  of  pipes,  398 
frame  of  deed  between  vendor  and  purchasers  of  building  plots,  657 
line,  structures  overhanging,  298 
restrfctive  covenants,  as  to,  241,  294 — 296,   314.    See  RBSTBicnvB 

GOVBNANTB. 

BUILDING  SOCIETY, 

advances  on  second  mortgage  by,  536 
evidence  of  constitution,  275 
reconveyance  by,  536 

BUSINESS.    See  also  Goodwill,  and  Tradb. 
attorney,  power  of,  to  sell,  184 
continuance  of  for  term,  implication  as  to,  33 
contract  for  sale  of,  690,  691,  884,  887 
provisions  for  giving  whole  time  to,  18 
what  is  a,  301,  692 
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CAUTIONS, 

for  protection  of  piiiohaser,  234,  282,  328 

of  reyeraion,  272 
tennors  (against  first  registration),  655 
unregistered  assurances  (effect  of),  436 
on  appointment  of  new  trustees,  106 

declaration  of  trust  of  registered  land,  612 
vendor's  duty  as  to  existing,  233 

CHAKITY, 

leasing  powers  of,  710 
sale  of  land  of,  578,  679 

CHATTELS,  251.    See  also  FlZTUBEflL 
assignment  of,  545,  590,  885 

CHIEF  BENT, 

securing,  mode  of,  314 

CHILDBEN, 

appointment  to,  69.    See  Afpoivtmbnt. 

CHOSE  IN  ACTION, 

assignment  of,  112, 134 

COMPANY, 

agreement  by,  12,  897 

expenses  of  formation  of,  provisions  as  to,  902 

in  liquidation,  legal  estate  remains  in,  588 

lessor's  rights,  849 

purchase-money,  how  payable  on  sale  by,  239 
transfer  of  registered  land  to,  589 

COMPENSATION, 

assignees  of  vendors  when  liable  to  pay,  293 
for  crops  on  small  holdings,  763 

delay,  deterioration,  or  misdescription,  240,  247 
subsidence,  293,  395,  573 
to  market  gardeners,  763 

tenant  where  lands  in  mortgage,  763,  777 
under  Agricultural  Holdings  Act,  775,  776,  777,  779 

COMPLETION,  233 

conveyance  where  vendor  dies  pending,  506 

possession  before,  352 

of  sale  of  registered  land,  233,  234 

COMPOUND  SETTLEMENT,  468 

COMPULSORY  REOISTBATION,  435,  436,  446, 711.    See  BfiOlSTKATlON. 

CONDITION, 

in  lease,  apportionment  of,  53 

defeasance  to  revive,  53,  864,  875 

68  2 
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CONDITIONS  OF  SALE,  227—234 
as  to  adyowson,  925,  926 

beneficiaries  joining  in  oonyeyance,  244 

compensation  for  delay,  deterioration,  or  misdescription,  240, 

247,  248 
coTcnants  for  production,  229,  230,  808 

title,  &c.,  230,  244,  269 
damage  after  sale,  278 
deeds  not  relating  to  title,  production  of,  287 

retained,  230,  308,  316 
default  of  vendor  or  of  purchaser,  840,  248 
deposit,  239,  327 

easements,  &c.,  affecting  property,  240,  241 
enfranchised  copyholds,  228,  261 
exchange,  land  acquired  under,  261 
expenses,  229,  243 

of  conveyance,  duplicate,  250 
obtaining  deeds  to  be  handed  over  on  oompletioii|230 
registering  deeds,  243 
stamping,  230,  243 
fire  insurance,  277 
identity,  242,  291 
indemnity  against  rent  and  covenants,  250 

rent-chaiges,  316,  317,  333 
interest  on  purchase-money,  240 
leaseholds,  228,  249,  266 

sold  in  lots,  228,  269 
manor,  272 

non-compliance  with,  242 
nuisances,  301,  B02 
preliminary  contract,  228 
proceedings  in  chancery,  275 
rates,  239 
receipt  for  rent  being  evidence  of  performance  of  coTenants. 

229,  267,  321 
recitals  being  evidence,  228,  242 
registration  of  deeds,  243 
requisitions,  245 
rescission,  246 
reserve  price,  238 

restrictive  covenants,  241,  285,  294,  301,  302,  305 
stamps,  243 
sub  sub-lease,  228 
title,  commencement  of,  227,  228,  258 

doubtful,  316 
trading,  301 ,  302 
underlease,  228,  249 
unsold  lots,  307 
depreciatory,  231,  247,  310 
facts  stated  in,  must  be  proved,  259 
misleading,  232 
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CONDITIONS  OF  SAJjR—eofUimsd. 
on  Bale  hj  mortgagee,  274 

priyate  contract,  325 
tenant  for  life,  231,  244,  256 
trostee,  231,  244,  245,  263,  333 
of  advowBon,  925 

registered  land,  244,  265,  266.    See  Rboistebbd  LA2a>. 
nniegistered  land,  where  registration  is  oompulaory,  244, 
250 
under  L.  G.  G.  Act,  340 
without  disclosing  tmst,  263 

CONFIRMATION, 
of  lease,  865 

CONSENT,  514,  624,  626.     See  Tenant  fob  Life. 

CONSIDERATION.    See  also  Puechasb  Monst. 
apportionment  of.    See  Appobtionmbnt. 
in  separate  deed,  520 
nominal,  656 

receipt  for,  383.    See  Receipt. 
statement  of,  in  guarantees,  40 

where  no  money  passes,  446 

CONSOLIDATION,  494 

CONTRACT.    See  Aobeement,  Covenants,  Contbacts  fob  Sale. 
time,  when  essence  of,  239,  257 
when  part  of  titie,  228.    See  Title. 

CONTRACTOR*    See  also  Penalties. 

bankruptcy,  death  on  default  of,  6,  7,  8,  9 

CONTRACTS  FOR  SALE.    See  Settled  Land  Acts. 
form  of,  237,  325 

of  chattels,  251.    See  Chattels. 
stamp  on,  326,  343,  590,  691,  884 

CONTRIBUTION, 

between  sureties,  40 

from  underlessee  to  assignee  paying  whole  rent,  538 

CONVEY, 

use  of  woxd,  356,  857,  409 

CONVEYANCE.    See  also  Assignment. 

beneficiaries  concurring  in,  under  trust  for  sale,  509 
by  devisee  or  heir  free  from  debts  or  legacies,  488 

parties  with  yarious  interests,  mode  of,  525 

revocation  of  uses  and  reappointment,  513 

way  of  underlease,  269,  270 
execution  of.    See  Deeds. 
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OONYEYASOE— continued. 

of  trost  estate.    See  Appointment  of  New  Tbustbbs. 
outgoings,  whether  should  be  referred  to  in,  240 
statutory  forms  of,  435 
to  subpurchaser,  499 

uses  of  settlement,  490,  508 
under  Settled  Land  Acts.    See  Settled  Land  Acts. 
voluntary,  title  under,  262 
where  a  charge  of  debts,  484 
where  vendor  dies  before  completion,  506,  507 

See  aUo  Mabbibd  Woman,  Mobtqaoee,  Pabtkebs,  Tbustbi. 

COPYHOLDS, 

admittance  to,  192,  409,  529 
conyeyance  of,  448 

by  mortgagee,  462,  468 
trustees  or  executors,  529 
tenant  for  life,  471,  472,  485 
on  purchase  by  lord  of  manor,  530 
under  Land  Clauses  Consolidation  Act,  574 
disclaimer  of,  by  trustee,  628 
enfranchised,  conditions  of  sale  as  to,  228,  261 
enfranchisement  of,  348,  682—534 

intermixed  with  freeholds,  370 
fines  on  devolution  of,  485, 531 
lease  of,  744 

licence  to  lease  under  S.  L.  Act,  1882... 883 
mortgage  of,  devolution  of,  457,  458 

vacating,  463,  498 
surrender  of,  191,  443 
trust  estate  in,  devolution  of,  125,  444 
conveyance  of,  127, 140 

vesting  declaration  of,  123, 133 
CORPORATION, 

apprenticeship  to,  good,  145. 
conveyance  in  fee  to,  401 

COSTS.  See  Expenses. 
award  of,  153, 176 
of  apportionment  on  sale  to  public  undertaking,  54 

lessor's  proceedings  under  Conveyancing  Act,  683 

mortgagee  on  life  estate  concurring  in  sale,  244,  624 

tenant  for  life  opposing  bill  in  Parliament,  60 

underlease  for  effectuating  sale,  270 

COUNTY  COUNCIL, 

acquisition  of  land  for  small  holdings  by,  763 
conveyances  to,  585 
lease  to,  708,  710 

COURT.    See  Appointment  op  New  Tbustees. 
leases  under  sanction  of,  708,  861 
purchase  under  order  of,  552 
sales  under  order  of,  333,  549—551 
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COURT  ROLLS, 

acknowledgment  for  production  of,  634 
custody  of,  849,  684 

COVENANTS.    See  CovBNAirrs  fob  Title,  Restbiotivb  Covbkajtts. 
affirmative,  296,  814 
against  incumbrances,  111 

devolution  of  burden  and  benefit  of,  2,  294,  427,  678, 699, 769, 850, 86S 
for  production  of  deeds,  421.    See  Pboduotion  OF  DEEDS, 
frame  of,  1,  2,  606,  848 
joint  or  several,  605,  848 

perpetual,  mode  of  enforcing,  294,  295,  814 — 316 
to  exercise  testamentary  power,  217,  667 
usual,  694.    See  Lease. 

COVENANTS  FOR  TITLE,  406—409 
benefit  of,  408 
by  annuitant,  407 

beneficial  owner,  407,  410,  415 

committee  of  lunatic,  576 

consenting  party,  244,  408,  417 

directing  party,  408,  417 

fiduciary  owners,  244,  407,  416 

husband  and  wife,  408,  416,  501 

joint  tenants,  244,  409,  415 

married  woman,  408,  416,  505 

official  trustee,  580 

parson,  586 

remainderman,  416,  418 

several  parties,  408,  417 

tenant  for  life,  244,  245,  416 

tenants  in  common,  409,  415 

trustees,  where  trust  not  disclosed,  263 
in  conveyance  to  uses,  408, 442 

lease,  544,  547,  699 

surrender,  871 

underlease,  269,  544,  547 

voluntary  conveyance,  407,  520 
indemnity  by  way  of,  662,  664 
liability  under,  restricted,  419,  420 
on  sale,  of  copyholds,  443 

leaseholds  in  lots,  269,  270 
registered  land,  244,  409,  446 
under  court,  551 

Lands  Clauses  Act,  409,  674 
CURTESY, 

S.  L.  Acts  apply  to  tenant  by,  476 

DAMAGES, 

covenant  to  pay  a  sum  as  liquidated,  750 
for  breach  of  covenant,  694,  728,  796 
penalties  and  liquidated,  225 
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DEATH, 

discharge  of  contract  by,  8,  30 
presuinptioB  of,  276 

DEATH    DUTIES,  268,  519.      iS^    ESTATE,  LEGACY,  aM  SUCGKSSIOK 
Duties. 

DEBTS. 

charge  of,  by  personal  representative,  488,  909 
eztingxushed  by  marriage  of  debtor  and  creditor,  216 
sale,  for  payment  of,  or  legacies,  449 
where  chaige  of,  484 

DECLARATIONS.    See  aUo  Appointhekt  of  New  Tbustees,  Trust. 
as  to  pedigree  by  members  of  family,  611 
statutory,  607 

DEEDS.    See  aUo  Pboduction  of  Deeds. 
attestation  of,  73, 110, 191, 193,  578 
authentication  of,  193,  608,  616 
endorsed,  language  of,  74,  616 
execution  of,  73, 110,  438,  616.    See  Attest ATioir. 
by  attorney,  618 

committee  of  lunatic,  578 
expenses  of  obtaining,  on  sale  who  bears,  229,  230 
loss  of,  by  mortgagee,  421 
possession  of,  right  to,  230,  308 

on  sale  on  a  rent,  816 
relating  to  registered  land,  234,  245,  423.    See  Registebed  Land. 
supplemental,  language  of,  74, 121, 124,  617 
when  to  be  used,  119,  617 
DEFEASANCE, 

reviying  condition  of  re-entry,  63,  864,  875 

DELEGATION, 

of  power,  70,  85,  91 

DEMISE, 

coTenant  implied  by  word,  699 

DEPOSIT,  239,  327 

DEVISEE, 

conveyance  by,  free  from  testator's  debts,  488 

DISCLAIMERS,  627,  628.    See  also  Banebuptoy. 

by  grantee  to  uses  under  a  disentailing  assurance,  630 
legatee  of  onerous  legacy,  628 

DISENTAILING  DEEDS,  630.    See  alto  Entail, 

as  to  consent  of  protector,  640  i 

effect  on  shifting  clause  of,  633 
enrolment  of,  630,  635,  637,  640 
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DISENTAILINa  DEEDS-^atUtfwsd. 

as  to  limiting  to  joint  appointment,  633 
parcels,  631 

preserying  old  life  estate,  634 
rectification  of,  by  Coart,  630 
by  married  woman,  635,  637 
of  oopyholdB,  635,  638 
cnstomary  freeholds,  639 
money  entailed,  631 
in  court,  640 
quasi  entail,  639 
r^tered  land,  630,  632,  633 

PI8TBESS, 

power  of,  by  way  of  indemnity,  638,  662 

effect  of  Bills  of  Sale  Acts  on,  748,  766.    See  Bills  of 

Sale  Acts. 
extension  of,  to  tenant's  fixtures,  704 
for  cost  of  liquors  supplied,  748 
insurance  rent,  681 
rent,  15,  679,  765 

in  mining  lease,  826 
payable  in  advance,  680 
severed,  721 
rent-charge  after  apportionment,  56 
unlimited,  315,  538 
sale  under,  of  things  to  be  consumed  on  premises,  778 

DISTRICT  COUNCIL,  168,  920 

DRAINAGE, 

charges  in  respect  of,  682 
reservation  of  right,  677 


EASEMENT.    See  aUo  Railway  CoMPAinr,  Way. 
agreement  to  prevent  acquisition  of,  46,  918 
annexing  to  copyhold,  485 
contract  for  grant  or  sale  of,  231 
conveyance,  whether  should  mention,  240 
creation  of,  by  way  of  use,  294,  394 
implication  of,  400,  677 
particulars,  should  notice,  241 
passes  with  land,  399,  400 
quasi,  400,  677 

registered  land,  affecting,  292 
release  of,  by  tenant  for  life,  470 
reservation  of.    See  Reservations. 
right  to  acquire,  under  L.  C.  C.  Act,  1845... 61,  570 
verbal  agreement  to  grant,  46 

ECCLESIASTICAL  COMMISSIOKERS,  584,  586 
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ECCLESIASTICAL  CORPORATIONS,  710 

ENCROACHMENTS,  46,  51 

ENDORSED  DEEDS,  74,  616 

ENFRANCHISEMENT.    See  alio  CONDITIONS  OF  Sale. 
of  copyholds,  348,  370,  532—634 
registered  manor,  532 

ENLARGEMENT, 

of, long  term  into  fee,  511 

ENTAIL.    See  dUo  DiSENTAILiNO  DEEDS, 
order  barring,  in  land  of  infant,  630 
quasi,  639 

ENTIRETIES,  214 

ENTRY.    See  Re-entbt. 

notice  of  right  of,  on  register,  662 
power  of,  588,  560 

EQUITABLE  LIMITATIONS,  401 

EQUITABLE  MORTGAGE, 
discharge  of,  451 

EQUITY  OF  REDEMPTION, 

indemnity  on  assignment  of,  429,  493 
notice  to  be  given  on  purchase  of,  494 
release  of,  to  mortgagee,  496 
risks  of  purchaser  of,  494 

ESTATE  DUTY,  95,  278,  351,  524 

evidence  of  payment  of,  440,  600 
Land  Transfer  Act,  effect  of,  on,  599 
on  land  sold  under  power,  482 

reversionary  interest,  429,  598 

sale  under  power,  482 

settled  property,  72,  73,  109,  599 

surrendered  life  interest,  75 
valuation  for,  440,  599 

ESTOPPEL,  356 

EXCEPTIONS,  394,  395 

EXCHANGE,  641 

by  Board  of  Agriculture,  641,  647 
of  lunatic's  estate,  641 

registered  land,  648,  652 
under  S.  L.  Acts,  644 


INDEX  TO  THE  NOTES.  1003 

EXECUTION, 

formalities  of,  73,  616.    See  Deeds. 

of  conyeyanoe,  ptircha8er*8  rights  as  to,  438 

EXECUTORS.    See  also  Leaseholds. 

assent  of,  under  Land  Transfer  Act,  866,  867,  488,  909 

declaration  avoiding,  on  appointment  of  new  trustee,  124 
charge  by,  of  debts  and  l^;acies  on  real  estate,  effect  of,  488 
covenants  by,  in  lease  granted  by  or  to,  682,  699 
conveyance  by,  to  heir  or  devisee,  909 
death  of  proving,  leaving  non-proving,  874 
joining  in  conveyance,  where  charge  of  debts,  484 
leasing  powers  of,  706,  710 
lease  to,  682 

purchasing  testator^s  estate,  611 
real  estate  vests  in,  488 
sale  by,  449,  450,  512 

EXPECTANCIES, 

agreement  as  to,  57 

EXPENSES,  229,  230,  243.    See  CONDITIONS  OP  SALE,  Costs. 


FAMILY  ARRANGEMENT,  56,  520 

FEE  SIMPLE.    See  alto  Heibs. 

words  necessary  to  pass,  117,  401 

FINES,  486,  529,  531,  627 

FIRE  INSURANCE,  277.    See  INSUBANOB. 

FIXTURES. 

landlords,  687 

pass  with  land,  400 

reference  to,  in  conveyance  of  freeholds,  645,  591 

stamp  duty  on  sale  of,  645,  885 

tenant's  right  to  remove,  706 

surrender  of  lease,  effect  on,  871 
trade,  arbitration  as  to,  178 

FORFEITURE, 

danse,  in  building  contract,  7,  9 
of  lease,  relief  against,  701,  752,  823 

underlease,  relief  against,  719 
on  assignment,  without  licence,  445 
waiver  of  by  lessor,  878,  879 

FRAUDS,  STATOTE  OF, . 

contracts  for  sale,  form  required  by,  287 

FREEHOLDS.    See  aUo  Reoistebed  Land. 

unregistered,  condition  of  sale  of,  where  registration  is  compulsory, 
244 
conveyance  of,  where  registration  is  compulsory,  435 
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ao  acombnzkces  and  restricUre  ooveiumts  in,  401,  402 
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HEIKS, 

use  of  word,  in  bonds,  209 

conveyance  of  trust  estates,  117 

on  sale,  401 
declaration  of  trust,  108 

equitable  limitation  by  way  of  trust  executed,  401 
lease  by  trustees,  849 

HIGHWAY, 

ownership  of  soil,  presumption  as  to,  387 

HOARDINGS,  299,  731 

HOTCHPOT  CLAUSE, 
in  appointment,  76 

HUSBAND  AND  WIFE.    See  Mabbied  Woman. 


IDENTITY,  242,  291 

ILLNESS, 

inability  to  perform  agreement  through,  30 

IMPROVEMENTS,  772,  776.    See  Compensation. 

INCORPOREAL  HEREDITAMENTS, 
description  of,  631 

INCUMBRANCES.    See  COVENANTS,  Habendum. 
conveyance  overriding,  514,  917 
freeing  land  from,  283,  514 
shifting  of;  on  sale  by  tenant  for  life,  473,  516 
substituted  security  for,  must  not  be  made  a  title  deed,  518 

INDEMNITY,  655 

absolute  covenants  for  title  by  way  of,  662,  664 
against  death  duties,  519 

mortgage  debt,  429,  493 
rent  and  covenants  of  lease,  250,  427,  428,  495 
rent-charges,  315,  538,  660,  662 
restrictive  covenants,  breach  of,  285 
by  creation  of  rent-charge,  660 
demise  of  registered  land,  655 
married  woman,  667 
power  of  distress,  538,  662 
guarantee  distinguished  from,  40 
perpetuity  rule  affecting,  656 
stamp  on,  655 

to  director  for  guarantee,  669 
trustees'  right  to,  668 
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I NFANT.    See  dUo  Apprentiob,  Gua&dian,  Tenaitt  fob  Life 
Land  Transfer  Act,  provisions  of,  relating  to,  478 
leasing  powers,  709 

order  appointing  person  to  oonyey  land  of,  bars  entail,  630 
restrictive  agreament  with,  31, 144 
sale,  Jk;.,  of  estates  of,  335,  476,  486,  625, 550] 
trustee,  100 

INFECTIOUS  DISEASES,  722 

INHIBITIONS,  233,  436,  449,  478,  680.    See  CAUTIONS,  Rbstbiotionb. 
alteration  of,  on  appointment  of  new  trustee,  106 
on  registration  of  tenant  for  life  as  proprietor,  449 

INJUNCTION,  18,  26,  33, 144,  209 

INSTROKE,  802 

INSURANCE, 

covenant  for  in  underlease,  688 

to  insure  excise  licence,  750 
fire,  purchasers*  right  to  benefit  of,  277 

money,  application  of  in  reinstating  leaseholds,  689  \ 

rent,  in  lease,  681  K 
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INTERESSE  TERMINI,  .656 

INTEREST,  240  /  ^ ' 

INTERPRETATION  CLAUSE, 
in  lease,  673,  674 

INTESTATE  ESTATES  ACT,  376 

INVESTMENT, 

of  trust  or  capital  monies,  473,  489 

ISSUE, 

power  to  appoint  to,  69.    See  Appointheiyt. 

JOINT  ACCOUNT  CLAUSE,  490 

JOINT  CONTRACTORS, 

judgments  against  one,  506 

JOINT  TENANT, 

form  of  conveyance  by,  532 

lease  to  several  as  joint  tenants,  682,  848 

JOINTURE, 

consent  to  tenant  for  life  overreaching,  917 
estate  duty  on,  599 

JUDICIAL  TRUSTEES,  106, 107,  668 
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LAND  CERTIFICATE,  233,  461 

LAND  CLAUSES  CONSOLIDATION  ACT,  1846.    See  alto  Easemknts. 
sales  nnder  as  to,  336 — 340,  573,  674 

IiAND  COMMISSIONERS,  368,  461 

LAND  TAX, 

dedaction  of,  from  rent,  679 

exemption  from  may  be  noted  in  register,  288 

exoneration  from,  314 

personal  estate,  when,  288 

redemption  of,  689 

what  must  be  paid  under  covenant  by  landlord  to  pay,  697 

LAND  TRANSFER  ACT,  1897.     See  aUo  Rsoibtratiok,  Rbgistebbd 
Laiid. 
devolution  of  real  estate  under,  48S.    See  Absent. 

LEASE.    See  also  LiosNCE,  and  Undkbleabb. 
agreement  for,  716,  718,  828 

excluding  tenancy,  till  lease  granted,  733 
agricultural,  710,  763,  794 
^  building  or  repairing,''  727 
building  lease  under  a  power,  covenants  in,  690,  727 
by  charitable  and  ecclesiastical  corporations,  &c.,  710 
executors,  706,  710 
husband  of  wife's  land,  864 
infants,  708,  709 
lunatics,  709 
married  woman,  709,  854 
mortgagee,  710,  747,  856 
mortgagor,  710,  856,  858 

to  trustee  for  himself,  858 
municipal  corporations,  710 
parson,  709 

several  to  one  of  themselves,  859 
tenant  for  life,  &c.,  708,  712,  763,  850,  851,  852 
to  trustee  for  himself,  850 
in  tail,  708 
trustees,  706,  710.    See  Poweb. 

to  one  of  themselves,  861 
university,  710 
confirmation  of,  865 

contract  for,  part  of  title  when,  718,  723 
covenants  in,  by  executor,  682,  699 

by  lessee,  as  to  assignment,  694,  711 

building,  in  lease  under  power,  690,  727 

carrying  hay  off  premises,  788 

nuisances,  694 

obetmctiog  lights,  696 

painting  additions  to  buildings,  683 
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LEASE — continued. 

ooyenants  in,  by  lessee,  as  to  paying  leasor^s  costs  of  proceeding  under 

Conveyancing  Act,  683 

rates  and  taxes,  682 

"permitting"  use  of  premises  lor  tadSi 

692 

repairing,  684,  685,  771 

by  lessor  for  quiet  enjoyment,  699,  712,  860 

renewal,  700,  744 

implied  by  word,  demise,  699 

excluded,  856 

to  repair,  697.    See  BSPAIB. 

several  lessees,  848 

trustees,  699,  849 

equitable  assignee's  liability  on,  496 

frame  of,  673,  697,  746 

to  bind  underlessees,  746 

running  with  land,  427,  673,  769,  860,  858 

"usual,"  694,  701,^718,  746 

defective  execution  of  power  in  granting,  862 

delivery  up  at  end  of,  6S6 

determination  of,  procedure  under  L.  T.  Acts  on,  712 

disclaimer  of,  in  bankruptcy,  711 

for  artizans'  dwellings,  708,  710 

forfeiture,  719,  762.    See  FoBFEiTUBE. 

in  future,  712 

interpretation  clause  in,  673,  674 

mining,  statutory  provisions  as  to,  799,  814,  818.  819 

under  S.  L.  Acts,  852,  863 

notice  to  determine,  781.    See  also  Notice. 

of  public-house.    See  Publio-house. 

registered  land,  711,  712.    See  Beoistebed  Land. 

sporting  rights,  794,  796 

power  to  determine,  704 

registration  of,  711,  712 

"  repairing,"  727 

reversion  on,  effect  of  severance  of,  52 

stamp  on,  673,  706,  711.    See  Stamps. 

surrender  of.    See  Subbendeb. 

■ 

title  to  be  shown  on  contmct  to  grant,  228,  718 
to  one  of  several  lessors,  859 
under  a  power,  covenants  in,  685,  690,  700,  849 

power  in,  to  determine,  704 
varying  rent  in,  680 
Settled  Estates  Act,  708 
Settled  Land  Acts.    See  Settled  Land  Acts. 
warranty  implied  in,  as  to  condition  of  house,  721 

LEASEHOLDS.    See  also  Licence,  Lots,  Rent. 

declaration  of  trust  instead  of  assigning,  886,  899 
equitable  assignee  of,  liability  of,  495 
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"LRASEUOLJyS-^ojUinMed, 

mortgaged  by  demise,  oonyeyanoe  of,  460,  463 
of  married  woman,  assignment  of,  687 
registered,  conditions  of  sale  of,  249,  260 

married  woman,  belonging  to,  600 

transfer  of,  233,  249,  436,  446 

covenants  implied  in,  427,  446 
registration  of,  260,  436,  446 
■ale  of,  by  executors  or  trustees,  460,  612 
title  of  execntor  under  Scotch  will  to  English,  374 
title  to,  what  to  be  shewn,  228, 249,  266,  718,  727 

LEGACIES.    See  DBBT8. 

charge  of,  eilect  of  on  sale,  484,  488 

LEGACY  DUTY,  697 

LEGAL  ESTATE, 

reconveyance  of,  necessity  for,  286 
registration  necessary  to  pass,  436,  446,  711 

«  LET,"  699 

LICENCE.    See  also  Public  Housk. 
affecting  registered  land,  881 
by  tenants  for  life  or  trustees,  879,  882,  883 
declaration  of  trust  to  save  obtaining,  613,  886,  899 
differs  from  profit  i  prendre,  396 
registration  of  lease  where,  required  to  assignment,  711 

licence  or  notice  of,  under  the  L.  T.  Act8,^876 
to  copyholder,  883 

lessee  to  assign,  268,  446,  694,  727,  876 
waiving  restrictive  covenants,  who  can  give,  881 

LIEN,  15,  36,  343 

LIFE  ESTATE  OR  INTEREST.    See  aUo  Tbnakt  fob  Lifb. 
determinable,  as  to  giving  in  appointment,  70,  91 
in  registered  land,  purchase  of,  273 
merger  of,  eBeci  on  powers,  of  S.  L.  Acts,  621 
mortgagee  of,  joining  in  conveyance  of  fee, 
preserving,  on  disentail,  468,  634 
release  of,  74 

LIGHT, 

ancient,  46 

grant  of,  892 

restrictions  of  right  to,  on  sale,  307 

right  of  lessor  to  obstruct,  696 

LIMITATION,  STATUTES  OF, 

agreement  to  prerent  running,  863 
barring  guarantee,  40 

K.B. — ^VOL.   I.  64 
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LIMITATION,  WORDS  OP,  401.    See  Heirs.  " 

LIQUIDATED  DAMAGES,  225.    See  Dajcaoxb. 

LIQUIDATION.    See  Oompamy. 

sale  by  company  in,  239,  344,  ^88 

LOCAL  AUTHORITY, 

statutoiy  power  of,  168,  920 

LOTS.    See  Restbiotivb  CovBNAirrs. 
sale  in,  228,  269,  270,  307 

LUNATIC, 

conTeyance  by  committee  of,  576,  577 

attestation  of,  578 
dealings  under  power  of  attorney  when  principal,  201 
exchange  in  case  of,  641 
land  registered  in  name  of,  677 
leasing  powers,  708,  709 
tenant  for  life,  477 
vendor  becoming,  after  contract,  675 


MAINTENANCE  CLAUSE, 
in  appointment,  84 

MANOR,  272,  532,  926.    See  also  COPTHOLDB. 

MANSION  HOUSE,  326,  471,  624 

MARRIED  WOMAN,  499,  503—505 

acknowledgment  of  deeds  by,  57,  499,  600,  509,  597,  627,  637 

anticipation,  restraint  on.    See  Anticipation. 

antenuptial  debts  to  husband  eztifiguished  by  marriage,  216 

appointment  by,  504 

assignment  of  leaseholds  of,  587 

attorney,  appointment  of,  by,  182 

bankrupt,  when  she  can  be  made,  505 

contracts  of,  2,  504,  505 

conveyance  by,  231,  499,  601,  504,  505,  697 

application  to  dispense  with  husband  joining  in,  500 

to,  405,  509,  510 
by  husband,  613 
disclaimer  by,  627 
disentail  by,  635,  637 

husband's  rights  in  wife's  property,  213,  500 
indemnity  by,  667 
lease  of  freeholds  of,  708,  709,  854 

to,  855 
mortgage  vested  in,  powers  of  dealing  with,  232 
legisterod  land  of,  500,  501 
release  of  power,  by,  88 
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MARRIED  WOMJLS-^^nUUued. 

separate  property  of,  608,  504,  506 

nse,  words  creating,  604 
tenant  for  life,  476 

trading,  her  husband  being  restrained,  32 
trustee,  sale  by,  231,  232,  504 
Testing  trust  estate,  105 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882..  218,  503—605 

MEDICAL  MAN, 

agreement  not  to  practice  within  district,  81 

MERGER, 

of  life  estate  in  revendon,  521 
tithes,  288 
rent-charge  in  land,  312 

MINES  AND  MINERALS.    See  also  Lease. 
lease  of,  nnder  S.  L.  Acts,  862,  863 
meaning  of,  395,  764 

mortgagees'  or  trastees*  power  to  sell,  461 
notices  on  change  uf  ownership  of,  544 
pass  with  land,  400 
railway  oompany^s  rights  to,  836,  670 
re-grunt  of,  on  enfranchisement  of  copyholds,  634 
reservation  of,  678 

on  sale,  292,  293,  395 
royal,  799 

statutory  proTisions  as  to,  799,  812,  814 
snr&ce  let  down  by  working,  293.    See  Suppobt. 
under  registered  land,  265,  580 

MORTGAGE.    See  also  EqmrT  OF  RbdemptIOK. 

debt,  keeping  alive,  457 

notice  requiring  payment  off  of,  461 

when  purchaser  need  not  inquire  oonceming,  461 

equitable,  discharge  of,  451 

of  unfinished  ship,  15 

part  of  purchase  money  to  remain  on,  849 

reconveyance,  necessity  for,  285 

transfer  of,  on  appointment  of  new  trustees,  127 
right  to  require,  468 

MORTGAGEE.    See  also  Mobtoaqe. 

conveyance  by,  270,  460,  462.    See  also  COPYHOLDS. 

devolution  of  estate  of,  457,  458,  464 

joining  in  conveyance  with  notice  of  second  mortgage,- 451 

leasing  powers  of,  710,  747,  856 

legal  estate  in,  when  barred,  285 

loss  of  deeds  by,  421 

jiotice  by,  calling  in  money,  461 

64  2 
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MORTGAGE  E—<T09t^mteM2. 

of  life  estate  concarring  in  sale,  514,  624 
joining  in  conveyance,  626 
piodaction  of  deeds  by,  422,  496 
purchase  of  equity  of  redemption  by,  496 
sale  by  second,  492 

statutory  powers  of,  460,  461,  465 
to  company,  in  which  mortgagee  shareholder,  461 
mortgagor,  effect  on  second  mortgage,  460 
one  of  several  mortgagors,  261 
second  mortgagee,  460 

trustee  in  bankruptcy   of   mortgagor,  effect  on  second 
mortgage,  460 

MORTGAGOR.    See  aUo  MoBTOAGEB. 
leasing  power  of,  710,  856,  858 

MUNICIPAL  CORPORATIONS,  710 

NAME, 

right  to  use,  593 

NEXT  PRESENTATION, 
sales  of,  925,  926 

NOMINAL  REVERSION, 
assignment  of,  460,  462 

NOTICE.    See  also  Reoistbatiok. 
before  re-entry,  form  of,  701 
constructive,  46,  258 

in  connection  with  assignment  of  policy,  696 

mines,  544 

renewals  of  lease,  700 
indorsement  of,  on  deeds,  46,  308,  432,  556,  566,  662 
of  appointment,  to  trustees,  73,  76,  79,  81 
contents  of  lease,  249 

conveyance,  when  to  be  given,  494,  568,  594,  598 
desire  to  purchase  freehold  by  lessee,  706 
infectious  diseases,  722 
lease  on  register,  369,  711 
registration  of  lease,  436,  711 

restrictive  covenants,  indorsement  of  on  deeds,  432,  556 
on  appointment  of  new  trustees,  112,  134 

purchase  of  reversion  in  registered  land,  272,  273,  522 
service  of,  under  lease,  705,  827 
to  determine  guarantee,  42 
tenancy,  781 
under  S.  Ii.  Acts,  recital  as  to,  in  conveyance  under,  480 

to  trustee  before  exercising  powers  under,  245, 475,. 

476,  852 
waiver  of,  326,  475 

want  of,  how  purchaser  affected  by,  476 
lessee  affected  by,  852 
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KUI8ANCES, 

conditions  of  sale  as  to,  801,  302 
covenant  in  lease  as  to,  694 

OPTION  OF  PURCHASE.    See  aUo  Phb-emption. 
in  lease,  706,  708,  740 

noting  on  register,  712 

ORDER  AND  DISPOSITION,  15 

ORDNANCE  SURVEY,  291,  888 

"  OUTGOINGS,"  286 

conveyance,  whether  should  mention,  240 

OUT8TR0KE,  802 


PARCELS,  887,  888.    See  also  Way,  Light. 
evidence  to  show  what  intended,  238 
mode  of  reference  to,  in  conveyance,  356 

disentailing  deed,  631 
Ordnance  Survey  or  Tithe  Map,  description  in,  388 
overhanging  building,  description  where,  386 
plan  to  describe,  388 
registered  land,  266 
schedule  describing,  frame  of,  887,  393,  627 

PARISH  CLERK,  98 

PARTIES, 

description  of,  in  deeds,  616 

to  satisfy  Statute  of  Frauds,  237,  254 
"  proper  parties  "  to  convey,  549 

PARTNERS, 

conveyance  to,  405 
guarantee  to,  42 

PARTNERSHIP, 

what  agreement  creates,  19,  22 

PARTY  WALL,  278,  300,  652 

PEDIGREE, 

declarations  as  to,  611 

PENAL  RENTS.    See  Rent. 

PENALTIES, 

and  liquidated  damages,  225 
for  delay,  7 
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PERPETUITIES,  rnl^  against, 

in  exercise  of  powers,  69,  70     < 
grant  of  an  indemnity,  656 

option  to  lessee,  707 
limiting  power  of  distress,  815,  538,  826 
reservation  of  right  of  pre-emption,  354,  706 

PLAN,  888 

reference  to,  in  contoact  for  sale,  237 

POLICY  OF  ASSUBANOE, 

description  of,  in  assignment,  373,  393 
assignment  of,  465,  596 

PORTION, 

power  to  charge  interest  in  giving,  91 

POSSIBILITY  ON  A  POSSIBILITY,  70 

POWER.    See  aUo  ApponrrMENT,  Revocation. 
covenant  to  or  not  to  exercise,  217,  667 
defective  execution  of  leasing,  852 
delegating,  70,  85 
fraud  on,  70 

fund  appointed  under,  assets,  667 
general,  vested  in  tenant  for  Ufe,  95 
leases  under,  680,  685,  690,  700,  704,  727,  849 
registration  of  persons  having  power  of  appointment,  477,  638 
release  of,  by  married  woman,  88 
to  appoint  land  authorises  what  appointment,  70 
be  referred  to,  634 

PRE-EMPTION.    See  aUo  Option  op  Pubchase. 

reservation  of  right  of,  on  sale  to  railway  company,  62 

restriction  on  duration  of  right  of,  354 

right  of,  under  will  exercisable  within  what  time,  611 

PROBATE,  374 

of  wills  of  real  estate,  366 
renunciation  of,  627 

PRODUCTION  OF  DEEDS.    See  aleo  Deeds. 

acknowledgment,  statutory,  for,  421 — 424,  437 

by  husband  and  wife,  501,  502 
lord  of  manor,  534 
mortgagee,  453 

separate  deed,  when  desirable,  601 
tenant  for  life,  524 
trustees,  421 
<  devolution  of  benefit  of,  422 
expenses  of,  423 
extends  to  what  documents,  422,  424 
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PRODUCTION  OF  DEEDS— <Mm^me«<J. 
acknowledgment,  form  of,  422,  iS6 

in  appointment  to  useB,  422 
case  of  infant,  487 
conveyance  to  uses,  498 
lunacy,  678 
in  covenant  to  surrender,  443 
memorandum  as  to,  to  be  endorsed  on  title  deeds, 

808 
stamp  on,  423  #    * 

by  mortgagee,  421,  422,  496 
conditions  of  sale  as  to,  229,  808—310 
coyenant  for,  229,  230,  423 

express,  should  include  what  documents,  424 

when  necessary,  423,  513 
want  of,  229 
expenses  connected  with,  on  sales,  229,  280 
substituted  deed  of  covenant  for,  604 
undertaking  for  safe  custody,  421,  422 

by  trustees  or  mortgagees,  421,  426 

PROFITS, 

sale  for  share  of,  348 

PROPRIETOR,  REGISTERED,  477,  478,  500.    See  also  RsaiSTRATION. 

POBLIC  FUNDS, 

description  of,  71 

PUBLIC-HOUSE, 

lease  of,  charge  in,  for  goods  supplied,  751 

covenants  in,  to  deal  with  lessors  only,  747,  761 
usual,  746 
who  to  bind,  746 
forfeiture  of,  relief  against,  762 
licences,  provisions  as  to,  746,  750,  752,  763 
penal  rents  in,  747 
power  of  distress  in,  748 
sale  of,  267 

PURCHASE-MONEY.    See  aUo  Apportiommbnt,  and  CONSIDBBATIOK. 
interest  payable  on  when  completion  delayed,  240 
lien  for  unpaid,  343 
payment  of,  to  solicitor,  388,  623 

where  possession  is  given  before  completion,  362 

when  vendor  is  a  trustee,  383 

QUANTUM  MERUIT,  9 
QUARRIES,  67 
QUASI-ENTAIL,  639 
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<JUIBT  ENJOYMENT, 

coTenant  for,  in  lease,  699,  860 

in  yearly  tenancy,  712 

<5UIT  RENTS,  289 


RAILWAY  COMPANY, 

arbitration  as  to  lands  injuriously  affected  by,  179 

easements,  right  to  acquire  or  grant,  61,  570,  578 

land  outside  limit  of  deviation,  restriction  on  right  to  take,  62 

leasing  land  not  immediately  requiml,  573 

minerals,  rights  to,  836,  570 

sale  to,  335—340,  668—572 

superfluous  land  of,  63,  578 

BATES, 

and  taxes,  682,  697 
improvement,  289 

RECEIPT, 

for  consideration,  in  agreements,  327 

deed,  888,  488 
on  surrender,  446 
for  rent,  evidence  of  performance  of  covenants,  229 

RECITALS,  356,  435 
estoppel  by,  866 
evidence  by,  228,  242 
omission  of,  435 
sub-recitals  not  evidence,  228 

RECONVEYANCE,  285 

RECTOR,  709 

REDEMISE, 

of  part  of  land  in  lease,  58 

REDEMPTION  OF  RENTS,  289 

RE-ENTRY.    See  also  FORFEITUBB. 
apportionment  of  condition  of,  52 
assignment  of  right  of,  under  hiring  agreement,  724 
defeazance  reviving  condition  of,  63,  864,  876 
power  of,  in  building  agreement,  782 
lease,  701,  702 

forcible,  702 
under  S.  L.  Acts,  828 
perpetual,  315,  538 
waiver  of  right  of,  687,  878,  879 

REGISTERED  CHARGE, 

discharge  of,  out  of  purchase-money,  234 
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BEGI8TEBED  LAND.    See  alto  Leaseholds,  Rboistbation. 
annoitj  chmged  on,  entry  of,  on  regiBter,  660 
appointment  of  new  trustees  of,  106, 123 
assent  of  execntors  to  devise  of,  867 
attorney,  powers  of,  in  connection  with,  185, 186,  279 
bankruptcy  of  proprietor,  desolation  on,  497 
boundaries  of,  266 

cautions,  283,  272,  282,  328,  ^12,  655.    See  CAUTIONS, 
conditions  of  sale,  on  sale  of,  233,  244 

as  to  identity  of  parcels,  242 

indemnity  against  rent  on  transfer  of  leaseholds,  250 
recitMls  being  evidence,  242 
title  to  registered  leaseholds,  249,  266 

laud,  265 
covenants  for  title  on  sale  of,  244,  409.    See  also  Leaseholds. 
death  duties  on,  440 
declaration  of  trust  of,  108,  612 
deeds  relating  to,  marked  by  registrar,  234 

purchasers'  right  to  production  of,  245 
production  of,  to  registrar,  233,  284,  423 
disentuling,  630,  631,  632,  633 
easements  affecting,  292,  482 
encumbrance,  note  of  cessation  of,  370 
exchanges  of,  652 

general  words  implied  in  transfer  of,  400 
incumbent,  sale  by  of,  584 
indemnity  by  demise  of,  655 
infante,  478 

inhibitions,  106,  233,  449,  478,  630 
land  tax  and  tithe,  notification  of  exemption  from,  2^8 
lease  of,  711,  712 

where  licence  required  to  assignment,  711,  712 
licences  affecting,  875,  881 
life  estate  in,  purchase  of,  278 
long  te.rm  in,  enlargement  of,  915 
lunatic's,  135,  577 
married  woman's,  500,  501 
minerals  under,  265,  580 
rent-charge,  sale  for,  331 

restrictions,  233,  273,  370,  478,  508,  612.    See  Restrictions. 
restrictive  covenants  and  conditions  affecting,  46,  294,  556,  652 
reversion  of,  purchase  of,  272,  522 
sale  of,  abstract  on,  232,  233 

completion  of,  233 

part  of  purchase  money  to  remain  on  mortgage,  280 

production  of  land  certificate  on,  233,  461 
searches  on  sale  of,  234,  440 
settled,  who  to  be  registered  as  proprietor  of,  477,  478 

trustees  duty  as  to,  272 
stamps,  234 
term  in  "  created  for  mortgage  purposes,"  655 
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REGISTERED  liAJ^fD-^oiaifwed. 

trust  for  sale  of,  sale  under,  449,  478 
transfer  of,  form  for  freeholds,  234,  243,  436 

leaseholds,  249.    San  Leabbholiw. 
subject  to  restrictions,  294 
by  executors,  484 

mortgagor  and  mortgagee,  451,  461 
tenant  for  life  or  person  having  powers  of,  478 
execution  of,  438] 

in  exercise  of  power  in  charge,  283,  461 
to  company  or  corporation,  669,  574 
to  uses  of  settlement,  349,  508 
under  power,  580 
underleases  of,  270 
unregistered  dealings  with,  234,  436 

REGISTRATION.    See  also  Registered  Lakd. 
compulsory^  435,  446,  711 

exceptions  from,  310,  436 
first,  435,  436,  446 

conditions  of  sale,  as  to,  244,  250 
of  settled  land,  349 
of  chief  rents,  310 
co-proprietors,  508 
husband  of  married  woman,  500 
lease,  711 

containing  prohibition  against  alienation,  711,  712 
manor,  272 
notice  of  entry,  right  of,  662 

underlease  or  lease,  270,  711.    See  Notice. 
way,  right  of,  652 
persons  haying  power  of  appointment,  477,  638 
rent-charge,  559 

restrictive  covenants  and  conditions,  46,  294,  566,  652 
tenant  for  life  or  trustees  of  settled  land,  449,  477,  478,  608 
tenants  in  common  as  proprietors,  457 
trustee's  duties  as  to,  on  death  of  tenant  for  life,  272 
underlessee,  270 
vendor  of  registered  land,  233 

RELEASE.    See  also  Rent-chaboe.  . 

conveyance  by,  to  co-tenant,  139,  532 
of  easement  by  tenant  for  life,  470 

land  from  jointure,  917 

life  interest,  whether  volantaiy  settlement,  74 

power  by  married  woman,  88 

RELIGION, 

father's  right  to  determine,  of  children.  96 

RENEWABLE  LEASEHOLDS,  874 
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BBNEWAL, 

ooyenant  for,  in  lease,  700,  744 

BENT, 

apportionment  of,  52,  2S9,  679,  681 

condition  of  sale,  as  to,  229 
on  severance  of  reversion,  402 
surrender,  871 
assignee  of  part  of  land,  liability  in  respect  of,  588.   See  LBA8BH0LD& 
best,  680,  765,  849 

compensation  for  tenant,  set-otf  against,  766 
distress  for,  679.    See  Dihtbbss. 
indemnity  against,  250,  427,  495,  538 
insurance,  681 
payable  in  advance,  761 
payment  of,  when  condition  precedent  to  right  to  enforce  covenanta. 

699 
penal,  681 

peppercorn,  receipt  for,  229 

receipt  for  evidence  of  performance  of  covenants,  229 
reservation  of,  679,  680,  681 
severance  of,  when  desirable,  721,  759 
suspension  of,  in  case  of  fire,  704 

valuation  monies,  whether  can  be  taken  in  satisfaction  of,  256 
varying,  in  lease  under  power,  680 
way  leave,  807 

BENT.GHARGE, 

apportionment  of,  54,  55,  316 

arrears  of,  raised  by  sale  or  mortgage,  316 

creation  of,  for  enforcing  covenants,  315 

extinguishment  of,  by  unity  of  ownership,  312 

limiting,  to  uses  of  a  settlement,  562 

mode  of  reserving,  562 

redemption  of,  289,  313,  561 

registration  of,  559 

release  of  land  from  part  only  of,  55 

part  of  land  from,  55 
remedies  for  recovery  of,  55,  316,  560,  564 
sale  for,  314—316,  331,  332,  470,  559,  560 

of  registered  land,  331,  331 

in  lunacy,  575 
subject  to,  561,  562 

REPAIR, 

covenant  to,  in  lease,  684,  685 

excepting  fair  wear  and  tear,  685 
to  "  put  into,"  737 
damages  for  breach  of  covenant  to,  in  underlease,  728 
lessor^s  covenant  to,  in  lease  of  offices,  698 
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BEVAlBr— continued. 

notice  to  lessor  of  want  of,  when  necessary,  697 
power  to  lessor  to,  687 
tenantable,  685 

BESOISSION,  246 

BBSERVATIONS.    iS^  aUo  Pre-bmption,  Way. 
by  limited  owners,  292,  470,  471 
distinct  from  exception,  395 
in  leases,  677.    See  aUo  Rbnt. 

implied,  678 
of  easements,  by  limitation  of  the  use,  394,  482 
implied,  398,  677,  678 
minerals,  293,  395,  678 
on  enfranchisement,  534 
to  stranger  may  operate  as  a  grant,  894 

BE8EBVE  PBIGE,  238 

BESTBAINT  of  Trade.    See  Trade. 

ON  Anticipation.    /Sm  Anticipation. 

BESTRICTIONS, 

for  protection  of  beneficiaries  under  settlement,  478,  608 

purchaser,  of    reversion  or  life  interest^  272,  273, 

522 
unregistered  assurance  (effect  of),  436 
removal  of,  on  executing  disentailing  deed,  630 
vendor's  duty  as  to,  233 
withdrawal  of,  370 

BESTRICTIVE  COVENANTS, 

affecting  adjoining  land,  representation  by  lessor  as  to,  716 

**  assigns  of  vendor,'*  meaning  of,  in,  392 

as  to  trading,  31,  32,  145,  301,  590,  692,  693,  694 

breach  of,  by  underlessee,  720 

burden  and  benefit  of,  294—296 

compensation  for  breach  of,  under  L.  0.  G.  Act,  674 

conditions  of  sale  should  notice,  241,  285,  294,  402 

effect  on,  of  sale  to  or  by  railway  company,  573 

extinguished,  296 

limiting  liability  of  purchaser  under,  305,  432 

municipal  corporation  imposing,  296 

notice  of,  to  be  endorsed  on  title  deeds,  46,  432,  556 

property  for  benefit  of  which,  imposed  to  be  defined,  295 

purchaser's  right  to  enforce,  295,  392,  553 

registration  of,  46,  294,  556,  652     , 

reference  to,  in  conveyance,  392,  402 

vendor's  right  to  modify,  296,  296,  881 

waiver  of,  881 
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REVERSION.    See  Nominal  Revbbsiov. 

apportionment  of  rent,  on  severance  of,  52,  402 
duties  on,  429,  619,  598.    See  aUo  Estate  Duty. 
in  registered  land,  purchase  of,  272,  522 
purchase  of,  521 
sale  of,  522 

REVOCATION,  POWER  OF, 

general  devise  will  not  exercise,  93 
reserving  in  appointment,  84,  86 

RIVER, 

ownership  of  hed,  presumption  as  to,  387 

ROADS,  387,  646,  726,  737 


SATISFIED  TERM,  264,  616 

trustee  of,  joining  in  conveyance,  516 

SCHEDULE,  373.    See  Pabcbls. 

SCHOOL, 

conveyance  for,  574,  575,  576 
purchase  of  land  for,  167 

SEARCHES,  438—440 

on  sale  of  reg^tered  land,  234,  440 

SET-OFF,  7,  766 

SETTLED  ESTATES  ACT,  1877... 333,  477,  708 

SETTLED  LAND  ACTS.    See  aUo  Tenant  for  Life. 
capital  money,  applied  in  construction  of  roads,  646 

investment  of,  326,  473,  489,  777 
contracts  under,  326,  473,  490 

var3ring,  346 
conveyance  on  purchase  under,  490,  630 

under,  471,  472.    See  Sale,  iitfra. 

for  giving  effect  to  contract  of  prior  life  tenant^ 

607 
of  copyholds,  472,  486 

subject  to  what  estates  and  interests,  472,  514 
trustees  whether  parties  to,  472 
disentail  and  re-settlement,  effect  on  powers  of,  468,  634 
easements,  provisions  affecting,  490 
enfranchisements  under,  348,  470,  632 
exchanges  under,  644 
excluding,  468 
leases  under,  708,  712,  851,  852 

building,  730,  736,  737,  738 
defective  execution,  of,  852 
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^SETTLED  LAND  ACTS -continued. 

leases  excepting  fair  wear  and  tear,  685 
mining,  862,  863 
with  covenant  to  renew,  700 
option  of  purchase,  706 
incumbrances,  shifting  on  sale  under,  473,  616 
mansion  house,  sale  or  lease  of,  471 
notice  under,  246,  476,  476.    See  NOTICB. 
powers  under,  are  cumulatiye,  476 

cannot  be  assigned,  469,  521,  626 
how  affected  by  union  of  life  estate  and  fee,  521 
incumbrances,  how  affect,  469 
overreach  what  estates,  467,  468,  621,  684,  917 
owner  "  in  possession  "  has,  469 
who  can  exercise,  469 
when  persons  entitled  concurrently,  470 
purchase  money,  apportionment  of,  476 

how  payable  where  charge  of  debts,  484 

tenant  for  life  an  infiint,  476 
payment  and  investment  of,  473,  489 
registered  land,  sale  of,  478 
rent  charge,  reservation  of,  662,  664 
reservations  on  sales  under,  292,  296,  470,  471 
•sale  under,  326,  470,  478.    See  Conveyance,  *upra.  f 

to  railway  company,  335,  338,  608 
when  charge  of  debts  or  legacies,  484 
.settlement  within,  467 

compound,  468 
derivative,  468 

of  two  estates  by  different  instruments  to  same  uses,  468 
what  instruments  are  part  of,  and  not  assignments  for 
value,  467 
timber,  sale  of  under,  266,  471 
trustees  under,  appointment  of  new,  108, 140 

by  CJourt,  474 
duty  of,  490 

dealing  between  tenant  for  life  and  estate,  474 
registration  of,  as  to,  477 
who  are,  473 
trust  for  sale,  settlement  by,  effect  on,  448,  449,  477,  478 
undivided  share,  apply  to,  470 

•BETTLEMENT.    See  also  Sbttlbd  Land  Acts. 
estate  duty,  599 
inquiry  as  to  existence  of,  600 
of  advowson,  926 
voluntary,  release  of  life  estate  whether,  74 

title  under,  262 
who  to  be  registered  under,  449,  477,  478 

;BEWER,920 
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SHIFTING  CLAUSE, 

effect  of  disentailinfi^  deed  on,  633 

SHIP,  15,  885,  886 

SMALL  HOLDINGS,  763 

» 

SOLICITOR.    See  aUo  Abticles  of  Clebkship. 
payment  of  consideration-money  to,  383,  623 
purchasing  from  trustee  in  bankruptcy  of  client,  611 
trustee,  power  to  charge,  109 

SPECIFIC  PERFOBMANCE,  237,  258 

SPORTING  RIGHTS, 
lease  of,  794,  795 

STAMPS.    See  also  Appobtionment. 
conditions  on  sale,  as  to,  280,  243 
denoting  duty  on  conyeyance,  885 
on  agreements,  1 ,  12,  868,  887 

agreement  containing  equitable  charge,  741,  869 

to  refer,  157 
apprenticeship  deeds,  145 
appointment,  70 

of  new  trustees,  106, 116 
assignment  of  leaseholds,  538 

policy,  112,  4651596 
attorney,  power  of,  183 
award,  177 
bonds,  161,  209 
contract  for  sale,  326,  845,  590 

of  business  to  company,  884,  902 

goodwill,  or  trade  marks,  343,  591,  886 
leaseholds,  886,  899 
conveyance  by  mortgagor  and  mortgagee,  453 
for  rent-charge,  659 

substituted  as  a  security,  665* 
of  copyholds,  444,  498 

equity  of  redemption,  493,  494 
to  railway  company,  570 
sub-purchaser,  499 
declaration  of  trust,  612,  613 
deed  annulling  restraint  on  anticipation,  916 
containing  charge,  540,  751 
enlarging  term,  915 
exchange,  641 
indemnity,  655 
lease,  673,  711 

containing  covenant  to  build,  690 
option  of  purchase,  706 
provision  to  supply  lessor  with  coal,  882 
giving  charge  for  goods  supplied  by  lessor,  751 
of  chattels,  673 
reserving  penal  rent,  681 
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on  licence,  875,  878 

registered  instrament,  234,  486 
release  of  mortgage,  453 

right  of  consolidation,  495 
revocation  and  new  appointment,  89 
statutory  acknowledgment,  423,  601 

declaration,  607 
surrender  of  copjholds,  902 

"  STREAM,"  816 

STRIKES,  3 
SUB-PURCHASE,  499 
SUBSIDENCE,  293,  395,  573 

SUCCESSION  DUTY, 

commutation  of,  524 
indemnity  against,  519 
on  advances,  75,  115,  622 

appointments,  73,  75,  95 

legacy  charged  on  land,  597 

reversion,  purchaser  pays,  429 

sale  for  life  annuity,    51 
under  power,  481 
protection  of  purchasers  against,  278 
vendor  pays  what,  429 
where  estate  duty  paid,  73 

SUPERFLUOUS  LAND,  63,  673 

SUPPLEMENTAL, 

making  agreements,  2 

deeds,  71,  74,  119,  132,  617 
to  will,  124 

SUPPORT,  293,  895,  573,  677,  803 

SURETY,  40,  216 

contribution,  40,  43 

judgment  against  principal,  does  not  bind,  222 

release  or  discharge  of,  214,  215,  216 

rights  of  principal  creditor  to  security  gives  to,  669 

SURRENDER.     See  alto  Coptrolds. 
of  lease,  870,  871,  872,  874 
implied,  675 
part  of  land  in  lease,  58,  402,  872 
power  to,  in  mining  lease,  if  coal  bad,  826 

SURVEYOR,  4,  6 
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TENANT  FOR  LIFE.    See  aUo  Sbttled  Land  Aots. 
acknowledgment  as  to  deeds  by,  524 
bill  in  Parliament,  ooets  of  opposing,  60 
baying  from  or  selling  to  himself,  474 
compensation  paid  for  minerals,  right  to,  670 
conditions  on  sale  by,  231,  244,  245 

depreciatory,  231 
consent  by,  475,  514,  625,  849 
contract  for  sale  by,  326,  827,  473,  490 

of  prior  life  tenant,  power  to  carry  oat,  506,  607 

power  to  vary,  346 
conveyance  by,  overreaches  what  estates,  467,  468,  917 
covenants  for  title  by,  on  lease  by  trostees,  850 

on  sale  by,  245 

where,  joins  to  consent,  244,  245 
deposit,  how  payable  on  sale  by,  233 
fidaciary  position  of,  474, 625 
infant,  476,  478.    See  alio  Infant. 
incambrancers  of,  consenting  to  sale,  614,  624,  626 
lease  by,  to  himself,  850 
licences,  power  to  grant,  879,  883 
lanatic,  477 
married  woman,  476 
next  presentation,  sale  of,  by,  926 
possession  by,  469 
registration  of,  478 
waiver  by,  879 
who  is  or  has  power  of,  469 

TENANTS  IN  COMMON, 

lease  to  several  as,  682,  848 
registration  of,  as  proprietors,  457 

TENANT  IN  TAIL, 

conveyance  by,  520 
powers  of  leasing  of,  708 

TERM,  274,  511.    See  ISATI8FISD  Tkbm. 
enlarging  long,  916 
registration  of  termors,  as  to,  655 

TIMBER, 

meaning  of,  763 

sale  of,  separately  from  land,  255,  471 

TIME, 

essence  of  contract,  when,  239,  257 

TITHES, 

apportionment  of,  314 
merger  of,  288 
payable  by  whom,  679,  766 
redemption  of,  574 

K.E. — ^VOL.   I.  65 
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TITLE.    See  also  Covenants  fob  Title. 

absolate  qualified  or  posaessory,  232,  238,  485,  711 
contract  for  lease,  when  part  of,  and  when  not,  718,  727 

sale,  when  part  of,  480, 507,  625 
constmctive  notice  of,  258 
length  of,  restricted,  227,  258,  266 
purchaser  can  dispute,  notwithstanding  condition  when,  258 

require  title  contracted  for,  237 
to  advowson,  what  to  he  shown  to,  926 

grant  lease  or  underlease,  what  to  be  shown,  228,  718 
registered  land,  abstract  of,  282,  233 
trusts  kept  off,  263,  507,  908 
under  voluntary  deed,  262 
when  deed  should  not  be  made  part  of,  518,  520,  910 

TBADE, 

agreements  in  restraint  of,  31, 145,  342,  590 

penal  clauses  in,  225 
condition  on  sale  imposing  restraint,  801,  302 
covenant  by  lessee  not  to  permit,  692 

• 

TRADE-MARKS,  341 ,  348,  886 

TRANSFER.    See  Leaseholds,  Regfibteiixd  Land. 

TRAVELLER,  33 

TRUST, 

declaration  of,  108,  612,  613,  614.    See  Leaseholds. 

estate,  devolution  of,  127,  444,  506 

for  sale,  affecting  registered  land,  449,  478 

effect  of  S.  L.  Acts  on,  448,  449,  477 

executors  exercising,  450 

execution  of,  by  representatives  of  last  trustee,  101,  449 

when  spent,  449 
keeping,  off  title,  263,  507,  908 

TRUSTEE.    See  algo  APPOINTMENT  OF  New  Tbustees  and  Settled 

Land  Acts. 
attorney,  power  of,  by,  187,  191,  279 
compensation  for  errors  where  vendor,  247 
conditions  on  sale  by,  231,  244,  245,  263,  333 
consideration,  payment  of,  where  vendor,  388 
covenants  by,  on  sale,  244,  263, 333,  699 
disclaimer  by,  627,  628 
incoming,  responsibility  of,  106 
indemnity  to,  for  breach  of  trust,  667,  668 
judicial,  106,  107,  668 
leasing  powers  of,  710 
licences,  power  to  grant,  879 
protection  of,  by  statute,  231 
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purchase  by,  not  disclosing  trust,  507 

of  trust  property,  611 
registration  of,  449,  477,  478,  508 
relief  of,  668 

representatives  of  last  surviving  trustee,  whether,  101 
retiring  when  breach  of  trust  contemplated,  106 
sale  by,  281,  232,  239,  507 

joining  beneficiaries,  509 

with  co-owners,  231 
of  copyholds  under  power,  529 
surface  without  mines,  293 
representatives  of  last  trustee,  449 

UNDERLEASE.    See  Costs,  Reoibtbred  Land. 

breach  of  covenants  in  head-lease  by  underlessee,  696,  719,  720,  746 
conveyance  by,  270 
covenants  in,  688,  697,  719 
description  of,  on  sale,  249 

disclaimer  in  bankruptcy  of  head-lease,  effect  on,  711 
frame  of,  719,720 

liability  of  underlessee  in  damages  on  covenant  to  repair,  728 
license  for,  727,  875 
registration  of  underlessee,  270 

relief  of  underlessee  against  forfeiture  of  lease,  445,  719 
surrender  of  head- lease,  effect  on,  871 
title  to  be  shown  in  agreement  for,  718 
to  effect  sale  of  leaseholds  in  lots,  269 
self  and  others,  859 

UNDERTAKING  FOR  SAFE  CUSTODY,  421,  422,  426 

«  UNDERWOOD,"  763 

UNDIVIDED  SHARE,  436,  470 
sale  of,  in  lunacy,  577 

UNIVERSITIES, 

leasing  powers  of,  710 

UNREGISTERED  DISPOSITIONS,  284,  436 

USES, 

transfer  to,  of  settlement,  490,  608 


VALUATIONS,  255,  256 

VESTING  DECLARATION,  103—105, 123,  129, 133 

VICAR,  709 
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VOLUNTABY  SETTLE  MBNT,  74,  262 

WAIVER,  881.    See  aUo  Notice,  Rs-bntbt. 

WARRANTY,  261 

implied  on  lease  of  house,  721 

WASTE, 

"  ameUorating,"  768 
lease  involYing,  685 
permissive,  liability  of  tenant  for  years,  for,  685 

WAY,  RIGHT  OF, 
grant  of,  583 
notice  of,  on  register,  588 
over  new  roads,'  726 

WILFUL  DEFAULT,  240 

WILL.    See  aUo  Probate. 

of  real  estate,  probate  of,  366 

YEARLY  TENANCY,  712 
"  YEARLY  VALUE,"  298 


THE  END  OF  VOL.   I. 
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